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INTRODUCTORY. 

The  nuurellous  atlvance  which  hat  hoen  made 
daring  the  lajit  half  ceotury  in  almoiit  every 
departuient  of  sciencey  manufoit'tures  nDd  trade, 
together  with  the  incrva«e<l  com  plication  ot 
mercaotile  transactions,  has  been  attvitdt  d  by 
an  enormous  expansion  uf  jurispnuiencc.  The 
maltiplication  uf  railways,  U*Iegrapli^  haiilui, 
insQiance  companies  and  corptirutiuns  of  cveiy 
kind,  giving  rise  to  nnmUrlesa  questioiis  of 
extreme  intricacy  and  novelty,  has  led  to  an 
immense  increase  of  legal  work,  and  called  for 
a  greater  naml>er  of  pentons  to  do  that  work. 
What  can  be  more  remarkable  than  the  sudden 
leap  which  the  Englivh  bar  lias  made  within 
the  memory  of  many  now  living?  'I he 
Knglish  Law  List  fur  1817  shows  thiit  tliere 
ivere  then  but  twent3--ninc  King's  Counm;!. 
Lut  year  there  were  one  hundred  and  nin  ty- 
-seven.  In  1817  the  number  uf  barri«teni  was 
about  seven  hundred  Now  it  is  nix  thousand  I 
In  the  United  States  the  increami  has  bten 
equally  marvellous ;  and  in  Canada,  as  we  all 
know,  it  has  not  been  small.  Thtt  multipli- 
cation of  judicial  decisionR  is  po<«iti%'t  ly  Ktart- 
ling.  The  lawyer  who  would  keep  abrenst 
with  his  profession  at  the  prcneiit  time  needs 
al>  the  aids  within  his  reach.  B«  sitlcs  the 
leporti  and  digCHts,  joutnnls  of  a  purely  leg>il 
character,  or  nenil^r  ko,  have  been  e^tabli^lle«t 
in  almost  all  the  great  cities  of  England  and 
the  United  8tatei«,  and  liavc  not  only  pruvetl 
extremely  useful  and  accc|>tablu  totiie  uiembvrit 
"Of  the  bar,  but  have  done  much  to  keep  up  thtt 
intnvst  which  every  one  should  fo  1  in  his 
prtifotrion.  TuK  Lkoal  News  is  intended  to 
fill  a  eimilar  place  in  the  literature  of  tlie 
Pmvince  of  Quebec  and  Canada, and  it  is  ho|i«d 
will  be  a  welcome  visitor  once  a  week  to  the 
<«IBee  or  the  library  of  the  profeMitoniil  m*in. 
Koczirtiun  will  be  K|Nued  to  ensure  accuracy 
•nd  completeness  within  the  limits  lu^tigned  tu 
the  wotk,  and  if  the  jourmil  finds  siifhcieiit 
nppoii  it  it  hoped  tl  a:  cou^iJorallu  iiupruvi- 
manta  will  be  effected. 


RENDERING  JUDJMENTS, 

It  would  be  no  easy  matter  to  hit  upon  a 
model  of  a  Judgment  and  a  style  of  delivering 
it  that  would  satisfy  everybody.  Considerable 
divergence  of  opinion  may  be  observed  in  the 
suggestions  on  this  point  so  often  heard  in 
private  conversation.  And  even  if  a  model 
could  be  agreed  upon  that  would  give  general 
satisfaction  to  the  bar,  Judges  could  hardly  bo 
expected  in  the  discharge  of  their  laborious 
duties  to  tie  themselves  down  to  a  style  foreign 
to  their  natural  or  acquired  habit  of  expression. 
Whenever  the  matter  of  a  discourse  is  of  pro- 
eminent  interest  the  manner  is  apt  to  bo  over- 
looked, or  is  left  to  regulate  itself,  and  Judg- 
ments, like  arguments  at  the  bar,  seldom  rank 
among  specimens  of  polished  eloquence. 

Some  latitude,  then,  must  be  allowed  to  the 
individuality  of  the  Judge.  Ease  cannot  be 
sat  rificed  to  elegance  nor  accuracy  to  the  desire 
to  be  brief.  But  there  are  eertain  points 
connected  with  the  delivery  of  Judgments  on 
which  all  are  agreed.  These  points  we  shall 
endeavor  to  indicate.  The  remarks  which 
follow  may  be  taken,  therefore,  not  as  tho 
expression  of  individual  opinion  merely,  but  as 
the  result  of  a  comparison  of  the  views  of 
those  who  have  some  claim  to  be  considered 
well-informed  on  the  subject. 

Ab  the  explanation  of  the  ikcts  of  the  oaae, 
if  made  at  all,  is  obviously  intended  for  the 
bar  generally,  and  not  for  tlie  counsel  who  are 
already  familiar  with  the  pleadings  and 
evidence,  it  is  desirable  that  it  should  bo  at 
once  clear,  concise  and  complete.  That  is  to 
s  y,  an  intelligent  auditor  should  not  have 
much  difficulty  in  grasping  the  points  on  which 
the  parties  are  at  issue.  He  should  not  be  left 
to  piece  together  scattered  bits  of  information* 
or  to  follow  the  tedious  verbiage  of  the 
pleadings  before  he  can  make'out  what  i«  asked 
on  one  side  and  resisted  on  the  other.  It  ia 
.desirable,  in  fiict,  that  the  Judge  should  begin^ 
as  often  as  practicable,  with  a  brief  statement 
of  the  nature  of  the  demand  and  of  the  defenos^ 
HO  tliat  the  listener  may  not  be  left  to  giope  in 
the  dark  for  the  point  in  dispute  during  tho 
resiling  of  lengthy  extracts  from  depoaitioni^ 
allidavits,  or  correspondence. 

In  a  Court  of  Appeal  it  is  still  more  desirable 
that  the  issue  should  be  plainly  itatod  at  tho 
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beginning.  We  Bometimes  hear  a  case  argued 
with  considerable  warmth  and  energy  by  some 
'  one  member  of  the  Court,  and  it  is  only  from 
the  exhibition  of  unusual  warmth  that  we  are 
led  to  surmise  that  the  Judge  is  expressing  and 
sustaining  his  individual  opinion  and  not  that 
of  the  majority  of  the  Court.  Then  it  may 
happen  that  he  is  followed  by  colleagues  who 
manifest  equal  warmth  on  the  opposite  side. 
The  case  is  fully  argued  by  the  members  of  the 
tribunal,  and  when  the  discussion  is  at  an  end 
the  listener  involuntarily- turns  to  the  bar  who 
have  been  constituted,  so  to  speak,  judges  of 
the  disputation,  and  expects  to  hear  from  them 
the  familiar  words,  <<  Taken  en  delib^rt." 

Of  course  these  displays  are  of  comparatively 
rare  occurrence,  and  no  exception  can  be  taken 
to  the  ordinary  manner  01"  many  of  the  Judges. 
It  may  be  inferred,  too,,  that  those  who  lapse 
into  the  fault  adverted  to  arc  unconscious  of 
'the  light  in  which  they  appear,  because  some  of 
these  gentlemen  before  their  appointment  to 
the  bench  were  accustomed  to  condemn  very 
strongly  that  very  mode  of  delivery  of  which 
they  themselves  now  furnish  too  many  illus- 
'trations.  It  may  be  that  the  interest  of  the 
questions  involved,  and  which  have  been  the 
subject  of  earnest  and  prolonged  consideration, 
betrays  the  speaker  into  a  prolixity  of  which  he 
is  faintly  conscious ;  or,  perhaps  the  discussions 
which  have  filing  on  In  Chambers  are  ac^oumed 
to  the  bench  and  continued  from  the  judgment 
seat. 

•     As  we  remarked  at  the  outset,  it  is  vain  to 
expect  that  judgments  can  be  framed  on  one 
model ;  but  it  is  at  least  possible  to  avoid  the  ex- 
'hibitlon  of  that  heat  which' sometimes  glows  in 
judicial  deliverances.     The  Judge  who  differs 
from  the  majority  is  not  required  to  convince  his 
•audience  that  he  is  right  and  that  his  colleagues 
are  wrong  in  their  view  of  the  law  or  the  facts  of 
the  case.    Still  less  is  he  called  upon  to  stig- 
matise as  <  absurd,'  <  contrary  to  common  sense,* 
.<  preposterous,'  or  <  inconceivable,'  any  opinion* 
which  is  about  to  be  adopted  and  sanctioned  by 
the  judgment  of  the  Court.      Such  offences 
against  decorum  are  apt  to  provoke  reprisals, 
and  always  detract  from  the  respect  which  is 
due  to  the  bench. 

The  dissenting  Judge  would  do  well,  probably, 
to  express  his  opinion  in  writing.  That  has 
been  the  practice  of  several  eminent  jurists. 


But  at  all  events  let  him  be  content  to  state  the 
reasons  of  his  dissent  in  a  lucid  and  orderly 
manner,  and  then  pfrhaps  he  will  not  find  it 
needful  to  add  any  further  observations  by  waj 
of  reply  or  otherwise  after  the  judgment  of  the 
majority  has  been  pronounced.  As  to  the  latter, 
the  delivery  of  it  may  usually  bo  intriuted 
with  advantage  to  a  single. Judge,  unless  the 
differences  of  opinion  among  the  majority  are 
so  marked  and  important  as  to  call  for  sepuate 
statements. 

Much  might  be  added  on  this  subject.  Manf 
of  our  readers  would  no  doubt  find  it  easy  U> 
make  additional  suggestions  of  hardly  leis 
importance.  We  shall  be  glad  to  hear  them. 
But  if  the  few  hints  which  are  here  put 
together  were  generally  acted  upon,  we  venture 
to  think  that  the  Judges,  when  laying  the  leauVi 
of  their  deliberations  before  the  bar,  would  have 
a  less  wearied  and  lar  more  interested  audience- 
than  sometimes  fiiUs  to  their  lot. 


APPEALS. 

During  the  December  Term  of  the  Conri  of 
Queen's  Bench,  at  Montreal,  judgment  was  pro- 
nounced on  thirty-five  appeals  in  civil  cases. 
The  result  was  as  follows : — 

Confirmed  ananimously, 14' 

Confirmed,  1  Judge  dissentinir 3 

Confirmed,  2  Jndges  dissentinff 4 

Reverted  unanimously ^ 

Reversed,  1  Judge  dissenting 2 

Reversed,  2  Judges  dissenting 6 

Total "35 

There  was  also  a  reserved  case  from,  (he 
Crown  side,  in  which  the  conviction  was  affirm- 
ed, one  Judge  dissenting.  When  we  remexnber 
that  these  appeals  present  the  most  difficult 
and  complicated  questions  arising  in  the  great 
volume  of  business  disposed  of  by  the  lower 
courts,  we  can  hardly  charge  the  Judges  with 
Uck  of  unanimity,  seeing  that  they  were  aU 
agreed  in  twenty  out  of  thirty-six  cases.  .  The 
fact  that  judgment  was  confirmed  unanimously 
in  fourteen  cases,  equal  to  twofiftha  of,  the 
whole  number,  seems  to  indicate  a  disposition 
on  the  part  of  some  members  Jf  the  bar  to  try 
the  chances  of  an  appeal  in  rather  weak  cases 

We  propose,  in  the  present  and  future  issues 

these  decisions,  as  well  as  of  the  judgmente  that- 
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rab/  be  pronounced  in  future  termR,  and  in  the 
exeention  of  this  task,  we  shall  at  all  times  be 
flad  of  any  memoninda  (apart  from  the  printed 
^Mjtitms)  with  which  we  may  be  fovored. 


LAWr£RS*  SCRAP  BOOKS. 

.  A  letter  enclosing  a  subscription  to  the 
liGiL  Kewb  suggests '  strongly  one  aspect  in 
which  a  journal  like  this  must  give  good  value 
to  its  subscribers.  Our  correspondent  writes : 
« Is  a  very  old  and  constant  practitioner  for 
upwards  of  thirty  years,  I  have  long  felt  the 
«'ani  of  a  publication  something  larger  in  its 
fi«ld  than  our  ordinary  law  reports,  and  which 
ftoogh  in  some  measure  to  be  found  in  the 
MtA  «olumnt  of  the  OatetU^  is  not  conven- 
i'tof  itf  keep  for  my  own  use.  For  over  twenty 
y  WJ I  have  kept,  and  for  half  the  time  have 
«wnged  alphabetically  and  in  form  for  ready 
i*te«nce  on  M,  points  involved  in  cases,  all 
newspaper  reports  of  law  cases,  te  they  appeared 
in  the  OaxeUe,  and  very  often  in  argument  I  cite 
them,  and  they  are  received  as  'authority,'  in 
<tefiwltof  better." 

A  good  many  lawyers,  like  our  correspondent, 
bepn  to  make  scrap-books  of  cuttings  from 
new^apers,  but  very  few  have  the  perseverance 
io  keep  them  up  so  long  as  he.  The  time  ahd 
I^orneeded  a^e  too  great.  But  what  wo  wish 
ttr*f>is  this.  Looking  at  the  Lwjil  News  in 
its  tfilrmbfest  If ght  ai  A  mere  record  of  matters 
'^fcjch  it  is'  desirable  to  keep  by*  one  for  refer- 
*i»wi  it  is  evident  that  the  first  cost  of  the 
bfsnt  Imbks  used  as  scmp-books,  to  say  nothing 
o^  Aft'lteih'  d/  indexing  abd  arranging,  would 
Watere"  than  the  subscription  to  the  Lsqal 
^■%«,  besides  the  advantage  of  hairing  one 
c^^^Ment  and  liandsome  votume,  carefully 
iMeAd,  instead   of  several    unwieldy  sera^ 


<>OriRT    OF    QUEEN'S    BENCH.— APPEAL 

SIDE. 

Montreal,  Dec.  14th,  1877. 
-PffMRt  .'—Chief  Justice  Dorion  and  Justices 
MovK,  Bamsav,  TassiKR,  and  Taschbreau 

M^jiB,  Atty.  Gen.,  (Plff.  below)  Appellant ; 
^*Ths  Qctrx  IjisuBAuci  Ce.,  (Deils.  below) 
*^*pfedent8. 


Potters  of  Local  Legisiature* — Stamp  duty  on 
Insurance  Polieiei — Quebec  Statute^  39  Viet.  e.  7. 
Htldy  (affirmins  the  judirment  of  the  Superior  Goart, 
21  L  r.  J.  77)  that  the  Quebec  Statute,  39  Viet  c.  7. 
requiring  iitfurance  companies  doing  buaineM  in  the 
Province  of  Qnebec  to  take  out  a  lioente.  the  price  of 
which  iboald  be  paid  by  atampa  affixed  to  the  polioiot 
issued,  ia  unconstitutional. 

The  Legislature  of  Quebec  passed  an  Act,  39 
Vict.  c.  7,  requiring  insurance  companies  doing 
business  in  the  Province  of  Quebec  to  take  out 
a  license,  the  price  of  which  should  consist  in 
the  payment  to  the  Crown  for  the  use  of  Che 
Province  of  a  percentage  on  premiums,  and  the 
percentage  was  made  payable  by  stamps  affixed 
lo  the  policies  issued.  The  right  to  impose 
this  tsz  being  c}enied  by  the  companies,  the 
present  action  was  Instituted  as  a  test  case  by 
the  Attorney  General  of  the  Province  on  behalf 
of  the  Crown,  charging  the  respondents  with 
infraction  of  the  Statute. 

The  respondents  pleaded  the  unconstitution- 
ality of  the  Statute,  inasmuch  as  it  leVled  an 
indirect  tax  upon  insurance  business,  and 
thereby  encroached  upon  the  exclusive  Jurisdic- 
tion of  the  Parliament  of  Canada. 

The  Court  below  (Torrance,  J.)  maintained 
the  plea,  and  the  action  was  dismissed. 

Bams  AT,  J.,  differing  from  the  nujority,  would 
be  for  reversing  the  judgment  appealed  from. 
The  tax  levied  by  requiring  stamps  to  be  placed 
oh  insnrance'policies,  though  not  direct  taxation 
within  the  meaning  of  Section  92  of  t^e  B.  K. 
A.  Act,  par.  2,  yet  fell  within  par.  9  of  the  same 
Section,  permitting  local  legislatures  to  issue 
licenftes  for  the  raising  of  revenue  for  Provincial 
purposes.    The  payment  of  the  license  Iw  by 
stamps  was  simply  a  mode  of  collection,  wcA  was 
the  most  equitable  mode  that  could  be  adopted. . 
DoRioir,  C.  J.,  held  that  the  chaige  imposed 
on  licenses  by  the  statute  was  clearly  an  indi- 
n'tct  tax,  and  the  attempt  to  put  it  in  the  form 
of  a  license  was  an  evasion  of  the  B.  N.  A. 
Act,  from  which  the  local  legislature  derived 
its  powers.      His  Honor  abstiiined  from  ex- 
pressing any  opinion  upon  the  question,  not 
raised  here,  whether  the  local  legislature  has 
not  power  to  force  insurance  companies  to  take 
a  license  at  a  fixed  sum. 

Judgment  confirmed. 

CaHsr^   Q.  C,  and   Lacotle,   Q,  C,  for  Ap- 
pellant. 

Abbottf  Q.  C,  Kerr,  Q.  C,  and  Douire,  Ql  C, 
for  BeHpondentM. 
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Preaent: — Ju«tice<i     Monk,     Raicsat,     Tusibr, 
Cross,  and  Taschkbiau  ad  hoe. 

Allan,  ei  a/.,  (Defbs  below)  Appellants ;  and 
McLaoan,  (Pltff.  below)  Bespondent. 

JJrfendanU  med  JoinUy  and  aeveralfy — Death  «f 
one    or  more    deJendanU    doee    iioC  euepend 

MUU. 

Sdd,  thai  an  aotion,  ex  delicto,  against  soTeral  per- 
sons Jointly  and  seyerally,  ii  not  suspended  as  to  the 
snrriTors  by  the  snggestion  of  th^death  of  one  or  more 
of  the  defendants.  Such  action  may  be  brought  against 
any  one  or  more  of  the  persons  Jointly  and  sot- 
•rally  liable. 

'  The  respondent  sned  for  damages  sustained 
bj  falling  through  an  open  hatchway  of  the 
steamer  An^lo  Sax&n^  on  which  be  was  a  pass- 
enger. The  action  was  brought  against  the 
appellants  as  joint  owners,  the  allegation  being 
that  the  hatchway  had  negligently  been  lett 
open,  and  that  this  negligence  was  the  cause  of 
the  accident.  The  damages  were  estimated  by 
a  Jury  at  $12,500,  and  the  verdict,  which  was 
maintained  by  the  Judgment  of  the  Court  below, 
was  not  seriously  complained  of.  But  the  de- 
fendants appealed  on  various  technical  grounds, 
the  objection  chiefly  insisted  upon  being  that 
after  the  death  of  two  of  the  defendants,  the 
plaintiff  had  continued  his  action  and  obtained 
judgment  against  all. 

Taschirkad,  J.  ad  hoc,  afteV  pointing  out  that 
the  defendants  were  jointly  and  severally  liable, 
proceeded  to  remark :  The  death  of  one  of  the 
parties,  says  the  Code,  suspends  the  suit.  But 
«<  one  of  the  parties  "  means  either  the  plaintiff 
or  the  defendant  in  the  suit.  Now,  here  and 
in  all  cases  against  joint  and  several  defendants, 
though  as  a  matter  of  procedure,  there  appiears 
to  be  only  one  suit,  strictly  speaking,  in  law, 
there  are  ss  many  suits  as  there  are  defendants ; 
if  one  of  the  defendants  dies,  the  suit  between 
bim  and  the  plaintiff  is  suspended,  because, 
according  to  the  terms  of  the  Code,  one  of  the 
jMirties  hss  died,  but  the  other  suits  against  the 
other  defcndanli  are  not  thereby  interrupted. 

.  .  .  It  is  an  action  ex  deUeto,  upon  which 
the  defendants,  if  responsible  at  all,  are  so  jointly 
and  severally.  The  plaintiff  could  have  singled 
but  one  only  of  the  owners  of  the  Anglo  Saxon 
and  might  have  instituted  his  action,  if  he  had 
chosen,  against  this  one  alone.  .  .  .  The 
material  point  is,  were  the  appellants,  who 
have  been  condemned,  such  joint  owners? 
l^hether  others  were  jointly  owners  with  them, 


or  whether  Byrnes  was  or  was  not  a  joint  owner,. 

has  nothing  to  do  with  the  issue  between  tkem 

and  the  plaintiff. 

Judgment  confirmed. 

Bitehie  J*  Borlaae  for  Appellants. 

Doutre  j*  Co,  for  Respondents. 

Prssenl  .-—Chief  Justice  Dorion,  and  Justioos- 
Monk,  Bamsat,  Tissiir,  and  TABomtiAD 
ad  hoc. 
Bbadsoliil  Si  qual.<,  (plff  below),  Appellant; 

and   Canadian    Hdtdal    Firi    Inscbanoi  Co. 

(defts.  below).  Respondents. 

Fire  Inturanee — Failure  to  give  notice  qf  other 

inwurancee. 

One  Maiurette  (represented  by  his  assignee,  tke* 
appellant)  effeoted  an  insurance  on  his  stock  with  the 
respondents*  and  in  the  policy  there  was  %  oeodltios 
that  insurances  elsewhere  won!d  make  the  polioy  void 
unless  the  company  received  notice  of  such  sub- 
sequent insurances.  Maiurette  failed  by  some  Inad- 
vertence to  give  notice  of  an  insnranoe  effected  sub- 
sequently in  the  Commercial  Union  Insuranoe  Co. 
Heidt  that  he  could  not  recover  on  the  policy. 

JetU,  Beique  j-  Choquet  for  Appellant. 

Lunn  j*  bavideon  for  Respondent 


Preeent: — Chief  Justice  Dorion,  and  Justices 
Monk,  Ramsay  and  Tkssikr. 

Calowkll    (plfi*    below)     Appellant;    and 
Macfarlanb  (deft  below).  Respondent 

Inaolveney — Buying  gooda  on  credit  with  imttnt 
to  dtfraud. 

1.  An  action  was  brought  against  an  insolvent,  under 
Section  136  of  the  Insolvent  Act  of  1875,  alleging 
twenty-six  different  purchases  of  goods  with  intent  to 
defraud,  but  oonoluding  with  a  single  prayer  for  the 
imprisonment  Of  the  defendant.  Heldt  (reversing  the 
judgment  of  the  Superior  Court)  that  it  was  not  nsoes- 
sary  to  charge  each  purchase  as  a  distinct  offence. 

2.  Where  the  Court  finds  the  evidence  insufBciant  to 
Justify  an  order  for  imprisonment,  the  plaintiff  in  such 
proceeding  is  nevertheless  entitled  to  Judgment  for 
the  debt  if  proved. 

The  action  was  brought,  under  section  136 

of  the  Insolvent  Act  of  1875,  by  CaldweU^as 
representing  the  previously  existing  partnecship . 
of  Caldwell  k  Watchorn,  alleging  that  Mac&r- 
lane  had  purchased  goods  on  credit  from  the 
firm  on  twenty-4ix  occasions  during  a  specified 
period,  and  that  when  he  made  these  purchases 
he  knew  himself  to  be  insolvent,  and  bought 
with  intent  to  defraud. 

The  respondent  pleaded  by  demurrer  that 
there    were    twenty-six    difterent     purchases 
alleged,  each  of  which  constituted  a  sepatmtft 
offence,  while  there  was  only  one  prayer,  and. 
that  the  court  could  not  adjudge  imprisommont. 
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Qoder  the  circumstaaces.    Upon  this  demurrer 
th^  action  was  dUmisaed  ia  the  court  below. 

DoBiov,  C.  J^  aaid  the  Court  of  Appeal  was 
Qoanimoiislj  of  opinion  that  the  demurrer 
could  not  be  maintained^  The  proceeding  in- 
Toked  was  a  civil  remedy  which  the  law  left 
open  to  the  creditor,  and  the  imprisonment  was 
ordered,  not  for  an  absolate  term,  but  only  in 
cafe  the  debt  and  costs  were  not  sooner  paid. 
It  wis  not  necessary,  therefore,  to  charge  each 
offence  sepamtely.  The  court  had  to  rerene 
the  judgment.  But  on  looking  into  the  merits, 
it  appeared  that  although  Macfarlane  had  pur- 
chated  goods  from  the  appellant  daring  the 
pcdod  in  question  to  the  amount  of  about 
$30,000,  he  had  actually  during  this  interval 
cQDiiderably  reduced  his  indebtedness  to  the 
appeliaat,  having  made  payments  in  all 
amounting  to  about  $58,000.  The  Court  con- 
lidered  that  this  (act  rebutted  any  presumption 
of  fnmdolent  intent  which  might  arise  from 
the  state  of  Macfiirlane's  affairs.  The  prayer 
ion  the  imprisonment  of  the  defendant,  there- 
fore, could  not  be  granted.  But  the  appellant 
vu  entitled  to  Judgment  for  his  debt  Each 
pttty  to  pay  his  own  costs  in  appeal. 

Judgment  reformed. 

AbboUf  Tait^  Wotherqtoon,  j*  AbboU  for  Ap- 
pellant. 

JCirrr  f  Carter  for  Respondent. 


Pfvara/:-.  Chief  Justice  Dobion,   and  Justices 
Bamsat,  Ttssisa  and  Caoss. 

Pbuak  (deft,  below),  Appellant ;   and  Dom- 
nms  (plff.  belowX  Bespondent. 

Bimagu^-'GinUributory  negligenek, 

th«  plaintiff,  a  carter,  went  to  load  wood  at  a  wharf, 
iotbtpoitof  HOntraal,  where  a  steamer  was  in  the 
Kt  of  JBooriag,  and  a  eable  baring  snapped  the  pUin- 
tiff  wai  leriomly  iniored  b/  the  reeoiL  There  was 
«Tideiio6  that  the  plaintiff  was  aware  of  the  danger. 
B4d^  that  there  was  eontribntory  negligenoe  on  his 
pttt,  tad  he  eoald  not  reeorer  damages. 
The  respondent,  Dompierre,  a  carter,  brought 

sa  action  of  damagea  against  Periam,  the  master 

of  a  iteamer.    The  circumstances  were  these : 

DempieiTe  was  employed  in  carting  wood  from 

a  whsrf  in  the  port  of  Kontreal.     The  steamer 

^'liQlii,"  of  which  Periam  was  master,  was  in 

the  act  of  mooring,  when  a  cable,  attached  to 

«n  iron  ring  on  the  wharf^  which  was  being 

taken  up  by  the  capstan  to  bring  the  steamer 


in,  suddenly  tightened  and  gave  way,  and  the 
rebound  of  the  rope  seriously  injured  the  re- 
spondent It  appeared  from  the  evidence  that 
Dompierre  was  aware  of  the  possibility  of  such 
an  accident,  and  had  previously  informed  some 
other  carters  of  the  danger. 

The  Court  below  awarded  the  respondent 
$100  damages. 

TsaaisB,  J.,  difforing  from  the  majority,  held 
that  the  Judgment  was  correct,  the  accident,  in 
his  opinion,  being  the  result  of  negligence  on 
the  part  of  the  master. 

Caoss,  J.,  for  the  majority  of  the  Court,  re- 
marked that  it  was  not  as  if  Dompierre  had 
been  a  passenger  on  board  the  steamer,  and 
thus  in  the  charge  and  keeping  of  the  master. 
If  the  wharf  was  free  to  Dompierre  to  cart 
away  wood,  it  was  certainly  equally  free  to 
Periam  to  moor  his  steamer.  This  was  a 
primary  purpose  of  the  wharf,  and  it  could  not 
be  pretended  that  the  <*  Lufia"  should  interrupt 
the  customary  opemtion  of  mooring  to  suit  the 
convenience  of  Dompierre.  VHiy  should  the 
master  put  men  on  the  wharf  to  warn  Dom- 
pierre of  what  he  well  knew?  He  himself  had 
declared  that  the  cable  was  dangerous,  and  jret 
he  exposed  himself  to  be  injured  by  it  The 
proximate  cause  of  the  accident  was  his  own 
fidlure  to  exercise  proper  caution.  The  action 
should  have  been  dismissed. 

Judgmant  reversed, 

Kerr  ^  Carter  for  Appellant 

JI.  C.  St,  Pierre  for  Respondent. 


CURREST  EYENTS. 


CANADA. . 

Judffu  iSTitiyAtod.— The  Bench  of  Canada  have 
had  but «  meagre  share  of  imperial  distinctions. 
Many  gentlemen  worthy  of  such  favors  have 
been  passed  over.  Why,  for  instance,  should  a 
brilliant  lawyer  like  the  late  Chief  Justice 
Draper,  never  have  received  the  honor  ot  Knight* 
hood?  A  step  towards  remedying  the  apparent 
neglect  of  Canadian  Judges  has  been  taken,  and 
it  is  pleasing  to  see  that  the  honors  have  &llea 
to  gentlemen  so  eminently  deserving  as  Sir  W. 
B.  Richards,  Chief  Justice  of  the  Supreme  Court 
of  Canada,  and  Sir  A.  A.  Dorion,  Chief  Justice 
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of  the  Court  of  Queen's  Bench  in  tbe  Proyince 
of  Queboc.  This  is  a  good  beginning.  Perhaps 
a  futher  step  might  have  been  taken  with  ad- 
ralitaffe  in  the  same  direction. 

ONTARIO. 

John  Walpole  WiUia.^  The  death  of  tbis 
gentleman  in  England,  at  the  advanced  age  of 
84/tecall8  some  facts  of  eaily  legal  history  in 
Ontario.  Mr.  Willis  was  appointed  a  Judge  of 
the  King's  Bench  in  Upper  Canada  in  1827 — 
just  half  a  century  ago.  He  was  called  to  the  bar 
in  England  in  1816,  and  besides  holding  judicial 
office  in  Canada,  was  also  for  some  time  a  Judge 
of  the  Supreme  Gom^ts  of  British  Guiana  aad 
New  South  Wales.  The  London  Law  Tifiw*,  in 
its  obituary  notice,  says  : — 

**  Kr.  Willlf '  career  im  a  colonial  Judfre  was 
fligmiliaed  by  two  rei^oArkable  episodes.  Whilst 
acting  as  Judge  of  the  supreme  court  of  Upper 
C«tB«daj  (Kfn^tf  B«nch)  a  judgment  was  given 
by  him  to  the  Mfcci  tMt  certain  political  pri- 
BoneYs  were  iUeifidty  detnlnM  in  custody.  In 
consequence  of  this  the  Governor  of  Canada, 
(Sir  Jobn  Colbonie)  peremptorily  dismissed 
Mr.  Willis  fr6ih  th«  bench.  The  iudge  Appealed 
to  til*  Khig  In  Council,  4nd  it  walr  decided  that 
hit  jadgment  was  light  ancl.be  was  reinstated 
in  hia  office.  Afterwards,  Mr.  Willis  was  sent  to 
the  West  Indies  to  fufjusi  compensation  claims 
uritfer  the  SlaVery  EiiilkncfpAtions  Act,  and  held 
oth«r  judioiid  officer.  When  Victoria  wim  first 
erected  into  a  sepaiiita  i^enuttent,  Mr.  Willis 
was  appointed  Judge  of  tbe  District,  but  in 
1843,  in  consecju^no^  ,6(  a  judgment  he  gave 
against  the  legality  ^  the  proceedings  of  the 
Colonial  GovertttlAnf  with  regurd  to  wtete 
lands,  Sir  George  Gibbe,  the  Governor  of  New 
South  Wi^es,  dimritsed  Mr.  Willis  from  his 
post  of  Judge  of  the  Supreme  Court.  The 
colonists  generally  sided  With  the  Judge,  who 
appealed  again  to  the  Privy  Council,  and  again, 
after  a  protracted  litigation,  with  success.  Sir 
G.  Gibbs  was  ordered  to  pay  damages  and  costs." 

Ch^f  Juttiee  Mo98,'-Jti\i  gehHemhn,  like  Mr. 
Thesiger,  the  new  Lord  Justice  of  Appeal  in 
Eogtand^  has  attldiied  i6  high  Judici*!  office  At 
an  niktiinMlly  etelj^  age.  He  hae  been  ivppointetl 
Pi«M6ni  of  the  Couri  of  AppeAi  in  th^  foom 
of  tik«r  late  Chttf  JostioA  Draper.  The  a]^int. 
ment^  however,  ha^  gtvev  saitisfacttoo,  aiid  ft 
mtilt  be  said  that  where  the  necessary  kitow* 
ledge  and  ezperfence  ard  itoi  wanting,  youth 
can  hardly  be  deemed  a  drawback  at  the  present 
day/  when  the  duties  of  4  Judge  make  no  slight 
demand  upon  the  physical  as  well  as  the  mental 
ene/gy  of  the  individual. 


QUEBEC, 

Thb  Brsivass  bcforb  Tea  Cocrar  or  Qotn's 
Bekoh,  Appbil  SroB. — This  Court  has  been 
endeavouring  for  s  veral  years  to  clear  the  roll 
of  cases  inscribed  <<>r  hearing  at  Montreal,  but 
so  fiir  unsucessfuMy.  In  the  course  of  Che 
December  term  at  Montreal  an  application  was 
made  by  Mr.  Kerr,  Q.  C,  the  BAtonnler  of  the 
Montreal  Section,  for  an  extra  term.  The 
Court  took  the  matter  Into  consideration,  though 
apparently  of  opinion  that  it  was  n6t  possible 
to  hold  an  extra  terra  and  at  the  SMtte  Htne 
dispose  of  the  cases  already  argued.  On  the 
last  day  of  the  term  (Dec.  Ittid)  the  Chief 
Justice,  at  the  opening  of  the  Gourt^  addresthig 
Mr.  Kerr,  remarked  :— 

«  You  have  suggested,  Mr.  K^rr,  thit  im  extrt 
term  should  be  held,  but  we  think  that  weiild 
not  advance  us  much.  We  hare  three  cases 
before  us  in  which  the  fkctums  compri^  350 
pages.  We  have  also  31  cases  in  Quebec  with 
Very  heavy  factums.  So  that  if  we  gffe  tax 
extra  term  it  would  be  impoMible  to  fender 
judgment  in  the  cases  already  be^M.  After 
giving  the  matter  th^  best  e^sideinitiotij  end 
with  every*  desire  to  meet  the  wishet  of  the 
Bar,  understatidii^  ts  wo  do  the  grievance  of 
having  a  long  list  of  eases  nnhetod,  We  are 
unable  to  hold  an  extra  term  and  at  the  iitme 
time  advance  the  business  beft>re  the  Cottri 
I  may  mention  in  this  connection  that  the 
Court  about  a  year  ago  passed  a  rule  which 
enftble^  lawyers  to  agre^  upoik  ^  cAse,  and  If 
that  rule  were  acted  dpon  it  i^uTd  #rattly 
fiKilitate  the  Bar  tad  the  Court  therA  WM  A 
case  submitted  yentetday  with  a  Aniiitti  of  ^10 
pages.  The  amount  in  dispute  U  only  $150. 
but  the  printing  alone  at  two  dollars  a  page 
would  be  $220^  and  I  was  toM  that*  the  greeter 
part  of  H  i^aa  ebjectioiMl  At  infili  wMch  hed 
no  riieaning.  Wliy  should  ih*  C6trf*  !te  66tti- 
pelled  t6  read  fKrough  afl  tictik  ?  Ui  lawyer« 
xbake  a  Statement  of  the  points  en  which  they 
ngrfte.  Let  it  be  sent  up  «r  a  resefved  caM  U 
sent  «p,  with  such  ^t  of  the  MA<thtib  ii  i« 
material.  In  a  case  last  term  we  were  ready  to 
give  judgment^  but  there  i^  one  Ibct  to  be 
verified,  and  I  was  en  hour  or  more  looking 
over  the  evidence  to  find  the  statement  refinred 
to  intiie  fiictum,  and  not  being  able  tb  fintt  it, 
the  judgment  had  to  be  held' over.  Inactfte 
>  aboat  WRges  there  is  a  factum  of  1 43  pcige^  on 
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•one  aide  and  abooi  100  on  the  other.  In 
anetber  case  concerning  the  signatnre  to  a 
promissory  note,  there  are  110  pages  of 
eridence.  I  think  the  lawyers  and  the  Court 
raighi  be  greatly  fisKiilitated  by  an  agreement 
to  send  np  only  snch  portions  of  the  evidence 
M  a/e  material.  This  however  is  merely  a 
^Qggesfion.  Bnt  after  full  consideration  we 
hare  come  to  the  conclusion  that  the  interests 
of  foltors  would  not  be  advanced  by  an  extra 
term  mder  the  circnmstances."  The  Court, 
howe^,  has  been  adjourned  to  January  29 
for  fai^gments. 

'm  majority  of  the  Judges  seem  to  bo  of 
opinidd  that  the  arrears  might  be  disposed  of 
if  ihe  tfstem  of  terms  were  changed,  and  four 
Jiflgei  were  to  sit  from  day  to  day  in  Montreal, 
tialft  4htn  otherwise  engaged,  to  hear  the 
Koii^real  cases. 

BRITISH   COLUMBIA. 

TiUteitiiro  on  CiacmT  undir  Dippicultiis. — 
BdfiHi  Golumbis  posseMM  a  Judge  of  great 
^iMiKf  id  Hr.  JoBtioe  Crease.  While  riding  over 
a  tfiif  litely,  on  his  way  to  bold  a  court,  his 
txvtMr  Mttibled  «nd  fell,  and  the  Judge  beiikg 
tlifMn  fopwwd  on  the  pommel  of  the  saddle, 
reecli^Mriotas  injuries.  But,  notwithstanding 
the  fartMtte  suffering  resulting  fh>m  the  aocl- 
^teft^ifce'Judge,  according  to  a  local  Joumlff, 
P^KiMid  to  hold  c6urt  while  lying  on  k 
sMelMri  ttid,  although  physically  hetpleM, 
wM  IKfoqgfa  life  hrkMem  in  «  Amner  Chat 
•ho«^  Mb  in  no  rtspect  wnting  In  his  wonted 
"Mifiil  tigw.  »<In  eonUng  out  fiom  the 
Ai^T tiM ncrrvtive  proeeeds,  "Judge  Crease 
wASfitohed  overAe  irail  bet#eett  Deese  Ltke 
uidni#tf%h  Criek,  a  dtstttice  of  nearly  100 
biHf  <4  a  stretcher  borne  b^  eight  Indianfe. 
Tbif  tf^Mtiob  ihfs  a  trying  one  for  liie  honorable 
^^^^,  Ho  one  who  has  not  been  over  the  trail 
ever  tfhfdh  he  tms  carried  will  be  able  \o  form 
VI  tA^oMe  ide*  6f  the  nature  of  the  under- 
***^*  The  descent  to  and  ascent  from  the 
*^ibifcs  of  the  Stickeen  River  was,  under  the 
cirmastanoeb,  simply  terrific.  On  more  than 
^  occasion  the  stretcher  was  necessarily  in  a 
P^ipendicnlar  position,  with  the  Judge's  ht^ 
<l<mtthill,  and  had  it  not  been  that  he  was 
finnly  strapped  to  the  stretcher  with  strong 
I«itbflr  bands,  it  is  obvious  that  the  Judge  and 
^  kts^\i   would    oftentimes  on  the  Journey 


have  parted  company  in  a  rather  unceremonious 


manner. 


GREAT  BRITAIN. 


AnsNTs'  Comiissioys. — The  Master  of  the 
Rolls  has  given  an  important  decision  In  the 
case  of  WilliamKm  v.  Barbour,  with  reference 
to  commissions  charged  by  agentn.  The  suit  in 
question  was  brought  by  a  Calcutta  firm,  Wil- 
liamson Brothers  k  Co.,  against  a  well-known 
Manchester  commission  firm,  Robert  Barbour 
and  Brother,  to  open  the  accounts  which  had 
existed  between  the  two  firms  during  a  long 
term  of  years,  with  the  object  of  obtaining  the 
repayment  of  alleged  overcharges  made  by  the 
Barbours.  The  transactions  between  the  par- 
tiei,  which  dated  as  far  back  as  1850,  were  of 
considenble  magnitude.  It  appears  that  the 
Manchester  commission  firm  acted  as  the  agenta 
in  England  for  the  purchase  and  forwarding  to 
India  of  what  are  termed  Manchester  goodi^ 
consisting  of  white  shirtings  and  gray  shirt- 
ings. The  practice,  as  we  learn  from  the  Time$ 
report,  is  to  buy  the  gray  shirtings,  and  submit 
them  to  various  processes,  such  as  bleaching, 
dyeingi  glaxing,  swissing,  and  thus  convert 
them  into  white  shirtings.  The  goods  ifere  then 
packed,  sometimes  fn  bales,  sometimes  in  tlni 
and  boxes,  and  shipped  to  their  destination. 
The  accusation  against  the  Barbonrs  itm$  ttal 
they  made  a  profit  on  the  buying  of  the  gdeds, 
arid  litrther  on  the  bleaching,  both  by  diicothte 
^m  the  bleachers,  for  which  Ihey  did  nbt 
Account  to  their  principals,  and  by  an  extra 
charge  on  tiie  gross  amount  paid  the  bleaeherif. 
Their  Illicit  profits  also  extended  to  the  ticketc. 
supplied,  on  the  sums  paid  for  uivking  tbe 
goodi^  the  packing  and  packing  cases.  Anollier 
serious  branch  of  the  accusation  was  thkt  these 
men  chirged  premiums  of  Intutranee  on  goodrf 
^hich  they  really  did  not  insure  At  all|  And 
interest  on  sums  which  they  did  not  dislmrse 
until  some  time  after  the  date  feom  trbieh. 
interest  was  charged.  The  whole  anlourit  Of 
alleged  overcharges  was  about  half  a  millioii 
dollars. 

The  defence  to  these  charges,  as  to  the  sub- 
stance of  which  there  seems  to  have  been  no 
dispute,  was  that  the  agency  ceased  with  the 
purchase,  and  from  that  moment  the  commission 
firm  acted  as  principals  and  were  Justified  in 
making  all  they  could  out  of  their  customers 
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in  India.  The  defendants  also  urged  that  the 
charges  made  were  usnal  on  the  part  of  those 
engaged  in  similar  business,  and  an  attempt 
was  made  to  support  this  pretension  by  the 
examination  of  other  commission  merchants 
whose  stat«)ments  tended  to  show  something  of 
the  kind  alleged,  but  not  an  established  usage 
tk^at  would  justify  the  Court  in  sustaining  the 
defendants'  plea.  The  case  was  evidently  felt 
to  be  of  immense  importancci  for  able  counsel 
from  the  Common  Law  bar  were  retained  for 
the  defence,  including  the  Attorney-General 
and  Mr.  Benjamin.  Five  days  were  spent 
in  hearing  the  case,  and  the  judgment  pro- 
nounced  by  the  Master  of  the  KoUs  occupied 
three  hours  in  delivery.  The  result  of  this 
elaborate  examination  was  that  the  accounts 
were  ordered  to  be  opened  for  investigation  of 
the  long  series  of  charges.  The  Judge  re- 
marked that  accounts  in  such  circumstances 
were  always  opened  more  readily  when  the  per- 
sons  stood  in  a  fiduciary  relationship  to  each 
other,  and  the  Court  would  re-open  an  account 
as  between  a  principal  and  his  agent  when  a 
single  instance  of  fraudulent  overcharge  could 
b^  shown.  The  question  at  this  time  was  .not 
to  ascertain  the  exact  state  of  the  account,  but 
tq  decide  whether  the  Calcufta  firm  had  made 
out  a  sufficient  case  of  fraudulent  overcharges 
to  justify  the  Court  in  re-opcning  the  account. 
On  this  point  his  Lordship  was  very  clear.  In 
k|s  opinion  the  grounds  that  had  been  proved 
^ere  fourfold  more  than  enough  to  open  the 
agcounts  The  defendants,  in  fact,  did  not  dis- 
pute that  an  extra  charge  had  been  made  in 
almost  every  item.  After  enumerating  the 
various  heads  of  complaint,  his  Lordship  said 
that  as  to  the  insurances  there  was  no  dispute 
that  the  defendants  had  been  directed  to  insure 
kqA  had  charged  the  insurance,  although  they 
had  not  actually  done  so  for  the  amounts  repre- 
sented. They  had  also  chargod  for  premiums 
and  for  policies  which  were  never  paid.  As  to 
the  discounts,  too,  the  matter  was  practically 
admitted.  The  defences  to  the  charges  which 
were  not  admitted  were  somewhat  curious. 
The  defendants  denied  their  agency  except  for 
the  purpose  of  buying,  as  an  attempt  had  been 
made  to  show  that  as  soon  as  the  defendants 
had  bought  the  relation  of  principal  and  agent 
ceased.  As  to  that  the  Judge  was  of  opinion 
that  they  bought  and  forwarded  as  agents,  but 


that  they  were  principals  for  the  purpeae  of 
packing,  and  such  like  charges,  and  wero  en- 
titled to  make  a  reasonable  charge  for  so  doings 
and  which  he  could  allow  them  when  the 
matter  came  into  Chambers.  That  circum- 
stance, however,  did  not  alter  the  main  rela- 
tionship between  the  parties,  which  was  that  of 
principal  and  agent,  any  more  than  if  they  had 
employed  a  packer  to  do  the  work. 

An  appeal  is  intimated,  but  the  decialon  of 
the  Master  of  the  Rolls  is  so  obviously  fooadsd 
on  justice  and  common  sense  that  there  U  no 
reason  to  believe  that  it  will  be  disturbed.  The 
suit  has  (been  watched  with  much  intecent  Id 
England,  and  the  decision  has  caused  a  flutter 
in  some  circles.  The  Timei  hints  pretty  plainly 
that  a  great  many  other  agents  of  variouakinda 
are  in  the  same  boat  with  the  Barbour  Brotheri. 
*<  The  vigorous  language  of  the  Master  of  the 
Bolls,"  it  remarks,  <<will  carry  constenatlon 
into  some  highly  respectable  counting-houaea^ 
and  will  excite  vague  terrors  in  the  breast  of 
more  than  one  merchant  prince.  When  ajnan 
agrees  to  act  as  the  agent  of  another  fer  a. 
specified  remuneration,  and,  as  agent,  boys 
goods  for  his  principal,  and  when  he  puts  down 
in  his  invoice  a  higher  price  than  he  actually 
paid,  are  we  not  to  call  his  conduct  fraudulent? 
What  can  be  urged  to  take  the  charges  for 
insurances  which  were  never  effected  out  of  the 
category  ot  fraud  7  What  Is  to  be  said  In  de- 
fence of  the  profits  made  by  the  agents  upon 
discounting  their  principals'  bills,  the  charges 
for  interest  that  never  accrued,  the  suppression 
of  the  trade  discounts  allowed  which  ought  4o 
have  gone  to  the  credit  of  the  principal  ?  If 
agents  are  to  exact  profits  in  this  way,  it  must 
be  with  full  notice  to  their  principals,  and  not 
in.  reliance  on  the  letter's  possible  acquaintance 
with  a  disputed,  or,  at  best,  .an  ilKdefined  ctia- 
topi.  But  it  may  be  safely  said  that  no  com-: 
mission  agency  in  the  world  would  venture  to 
propose  to  do  business  on  terms  including  the 
right  to  charge  for  insurances  that  were  never , 
effected,  and  for  interest  on  money  thai  bad 
never  accrued.*' 

The  Bench  and  Univsbsitt  HoxoRfl. — ^l*fae 
Solicitori  Journal  says  : — 

^  Some  of  our  contemporaries  who  attacked 
tlie  recent  Judicial  appointment  on  the  ground 
of  the  learned  Judge's  want  of  University 
distinction  were  probably  unaware  that  only  a. 
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» 


■nuJl  proportion  of  the   existing^  judical  staff 

are  gnduates  in  high  honors.    Including  eight 

Law  Lords  and  the  four  paid  members  of  the 

Judicial  Committee  of  the  Privy  Conncil,  the 

total  number  of  Judges  may  be  taken  as  forty. 

Oat  of  this  number  seven  are  graduates  of 

Oxford  and  eleven  are  graduates  of  Cambridge. 

Of  the  seven   graduates  of  Oxford,  Lord  Sel- 

bome  obtained  a  first  class  in  classics,  Lord 

Jostioe  Cotton  a  second-  class  in  classics  and  a 

first  dam  in  mathematics,  and  Sir  Robert  Phill- 

imore  ^  second  class  In  classics  ;  while  Lord 

Coleridge,  Lord  Justice  Thesige r,  and  Justices 

Grove  and  Lopes  were  passmen.    The  eleven 

Cambridge  Judges  exhibit  a  larger  proportion 

of  classmen  than  those  who  have  been  educated 

at  the  sister  .University.    Lords  Hatherly  and 

Blackbnm    and  liOrd  Justice  Baggallay  were 

wranglers,  the  Lord  Chief  Justice  of  England 

was  in  the  first  class  of  the  Civil  Law  Tripos, 

Mr.  Jostice  Denman  was  Senior  Classic,  while 

BaroQ  Cleasby  was  both  a  wrangler  and  first 

class  man  in  classics.    Lord  Justice  Brett  and 

8ir  James  Colvile  were  Senior  Optimes,  Vice- 

Chancellor  Malins  was  a  Junior  Optime,  and 

Lord  Penzance  and  Sir  Robert  Collier  took  no 

honours.     The  University  of  London  is  repre. 

sented  by  the   Master    of  the    Rolls  and  Mr. 

Justice    Fry,  both   of   whom    obtained    high 

honours,  and  the  Lord  Chancellor's  career  at 

Trinity    College,    Dublin,     was    also    highly 

distinguished.    Baron  Huddleston  was  educated 

at  the  last-named  University.      Lord  Qordon 

and  Lord   Justice   James    were    educated    at 

Scottish  Universities,  and  Sir  James  Hannen  at 

Heidelberg,  while  the  the  remaining  fifteen 

Judges  do  not  appear  to  have  graduated  at  any 

University." 

IRELAND. 

Law  Riportino. — Judge  Christie,  Lord  Jns> 
tice  of  Appeal,  has  been  assailing  tor  some  time 
past  tlie  reports  published  under  the  authority 
of  the  Council  of  Law^  Reporting  in  Ireland. 
Either  the  Judge  is  very,  eccentric,  or  the  re- 
port* are  very  carelessly  done.  In  a  late  issue 
of  the  Timet  the  following  appears  in  its  Dublin 
correqxmdence ; — 

"In  the  Court  of  Chanoery  Appeal  to-day. 
Judge  Christian,  Lord  Justice  of  Appeal,  in  ex- 
presdng  his  concurrence  in  the  Judgment  de- 
livered by  the  Lord  Chancellor  affirming  a  de- 
cis  on  of  the  Yioe-Chancellpr,  declined  to  state 
his  reasons  for  so  doing,  being  assured  that  if 
he  did  so  a  mangled  version  of  it  would  in  a 
week  or  a  fortnight  be  sold  to  the  solicitors  on 
either  side,  and  would  in  due  course  be  laid  be- 
fore ooansel  in  London  for  them  to  advise  as  to 
the  hopefulness  or  the  hopelessness  of  an  appeal 
to  the  Boose  of  Lords.  He  sippealed  to  the 
CooncU  of  Law  Reporting,  as  gentlemen,  to 
state  in  their  next  publication  that  the  reports 


given  In  their  publication  of  the  case  of  <  Lewis 
and  Coote  v.  Gordon  '  had  been  disowned,  dis^ 
claimed  and  exposed  by  the  calumniated  Judge. 
That  reparation  he  demanded  of  them  in  the 
interests  of  justice  and  lair  play,  and  he  coulii 
not  bring  himwlf  to  believe  that  it  would  be 
refused.  He  desired  to  make  a  few  observa- 
tions with  reference,  not  the  strictures  of  the 
newspapers,  or  one  or  two  of  them,  on  himself^ 
but  with  regard  to  the  temperate  and  weighty 
strictures  whieh  he  heard  had  been  passed  upon 
him  by  instructed,  competent,  impartial,  nay,, 
even  in  some  instances  friendly,  critics.  By 
some  such  it  seemed  to  have  been  thought  thi&. 
he  had  spoken  too  stroni^ly ;  that  he  had  made 
too  much  ado  about  individuals ,  that,  in  fisct, 
he  had  been  breaking  flies  upon  a  wheel.  With 
all  deference,  he  thought  that  these  gentlemen 
had  fkiled  to  realise  iSkt  true  state  of  the  case. 
The  publication  of  that  libel  in  < Lewis  vs. 
Lewis  '  was  an  aspersion  upon  him  of  the  most 
malicious  kind  that  could  be  made  upon  any 
judge.  Was  he  to  pass  that  over  in  silence  7 
Had  he  done  so  after  what  had  occurred  in 
July,  It  would  have  been  loudly  proclaimed  ar 
an  admi'tsion  of  the  accuracy  of  the  report.  If 
a  policeman  from  the  <  Hall,'  or  a  coal-porter 
off  the  quay,  had  been  brought  in  and  placed  in 
the  reporters'  box,  he  could  hardly  have  pro- 
duced a  thing  of  more  entire  inanity — if,  in- 
deed, it  was  not  wilful  caricature.  But  it  was 
said,  <  Tou  are  assailing  the  reporters.'  As 
well  might  the  highwayman  complain  that  he 
was  assaulted  by  the  man  who  resisted  him. 
He  again  appealed  to  the  Council  of  Law  Re- 
porting to  take  prompt  measures  for  expunging 
from  their  publication  the  slanderous  trash  they 
had  appended  to  his  name,  which  constituted  a 
series  of  defamatory  libels  on  the  Court  of  Ap- 
peal in  Chancery  in  Ireland." 


RECENT  ENGUSH  DECISIONS. 

Company ^--l.  Kine  persons  signed  the  mem- 
orandum of  association  of  a  new  company.  At 
a  preliminary  meeting,  attended  by  fonr  of  the 
signers,  it  was  voted  that  three  others  shonld  be- 
allotted  no  shares,  and  the  deposit  made  by  them 
should  be  repaid;  which  was  done,  and  the 
three  had  nothing  more  to  do  with  the  company. 
The  directors,  under  the  articles  of  association, 
had  power  to  issue  and  dispose  of  shares,  as 
they  thought  fit,  but  had  no  power  to  accept 
surrenders  of  shares.  Held^  on  the  winding  up 
of  the  company,  that  the  three  were  contribu- 
tories. — In  re  London  and  Provincial  Coneolidated- 
Coal  Company^  6  Ch.  D.  626. 

2.  The  proprietors  of  a  lease  and  concession 
of  the  island  of  Alto  Vela  from  the  Republic  of 
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Santo  Domingo,  for  the  working  of  guano  and 
•other  deposits  on  the  island,  became  liable  to 
forfeit  the  same  by  failure  to  perform  some  of 
the  conditions  thereof.  They  then  went  to 
m^ork  to  get  np  a  company,  to  the  trustees  of 
#hich  they  sold  the  property ;  and  the  trustees 
made  It  over  to  the  company.  For  their  part 
in  the  transaction  they  received  £15,000 
^'commission"  in  shares.  The  company,  through 
Hhe  trustees,  employed  the  same  counsel  em- 
ployed by  the  sellers  and  promoters ;  and  they 
passed  the  title  to  the  property  as  good.  The 
directors,  who  were  chiefly  composed  of  the 
promoters,  speculated  in  the  shares.  One  of 
them,  the  defendant  H.,  got  up  a  pretended 
sale  of  certain  patent  rilfhts  belonging  to  the 
<N>mpany,  for  a  large  arum,  to  a  person  who 
^ned  out  to  be  a  tool  of  H. ;  and  all  the 
money  paid  down  by  him  was  furnished  him 
1^  H.  Meanwhile  the  Dominican  QoYemment 
proposed  to  take  advantage  of  the  forfeiture. 
'i*he  condition  of  things  came  out.  The  shares 
fell  from  £60  to  £3,  and  the  deluded  stock- 
holders brought  suit  against  the  original 
pfoprietors  of  the  property,  the  trustees,  pro- 
moters, directors  and  counsel.  Beld,  that  the 
proprietors  must  repay  the  whole  purchase 
Aoiief,  the  trustees  their  <<  commission," 
^led  by  the  court  a  bribe)  ;  the  counsel  and 
Effectors,  who  were  not  proprietors  and  pro- 
moters, their  proportion  of  the  costs  of  suit. — 
Photphate  Sewage  Co,  t.  HdrtrnM^  6  Ch.  D.  394. 
Copyright— li  a  dramatic  piece  has  been  first 
represented  in  a  foreign  country,  the  author  has 
no  exclnsive  right  over  the  piece  in  England. 
Bepresentation  is  publication  within  7  Vict. 
0.  12,  5  \^.—BoucieiBLiiU  f.  ChatteHon,  5  Ch.  D. 

IhiMee. — Indictment  folr  obtjedning  money 
oAder  ftlse  pretences.  The  prisoner  was  tlme- 
kie«ip«r<  tM  C.  was  paying  clerk  to  a  colliery 
4*0<ap(iny.  Every  fortnight  the  prisoner  gave 
•O;  #list  of  the  days  worked  by  each  man ,  and 
O.  Entered  them  in  a  time-book,  together  with 
the  amount  due  each  one.  On  pay-day,  the 
piisoner  had  to  read  from  the  time-book  the 
number  of  days  so  entered,  and  C.  paid  them 
oft  While  the  prisoner  read,  C.  looked  on  the 
fK>6k  also.  Beld,  that  C.  might  refresh  his 
memory  as  to  the  sums  paid  by  him  to  the 
ilirorkmen,  by  referring  to  the  entries  in  the 
4tiiric-book.    Tke  Queen  v.  Langton^  2  Q.  B.  296. 


/Victor.-^H.,  a  commission  merchant  and 
tobacco  dealer,  sold,  through  his  agent  K.,  to 
the  plaintiff,  a  lot  of  tobacco  lying  in  bond  at 
the  dock.  The  tobacco,  according  to  the  usage 
practised  between  the  parties,  remained  at  the 
dock  uncleared  in  the  name  of  H. ;  bui  the 
transaction  was  entered  in  H.'s  books  as  a  sale  ; 
and  Dec.  3rd,  1875,  an  invoice  of  sale  by  H.  to 
the  plaintitr  was  sent  to  the  latter,  and  Dec. 
31  st  he  paid  for  the  tobacco  in  full.  The  usage 
had  been  in  such  cases  for  tlie  plaintiff  to 
receive  the  tobacco  in  instalments,  as  he  wished 
it  to  manufacture.  In  which  case  he  wonld  Send 
d(X.k  dues  and  charges  fot  the  portion  he 
wanted,  and  that  portion  would  be  discharged 
and  forwarded  by  H. ;  but  in  this  case  noiie  of 
the  lot  had  been  sent,  and  March  9th,  1876,  H. 
absconded,  and  March  15th  Was  adjudged 
bankrupt.  Meantime,  Jan.  26th,  1876,  he  had 
pledged  the  tobacco  to  the  defendants  and 
given  them  the  dock  warrants,  and  tnmsfefted 
the  tobacco  into  their  name.  He  represented 
it  to  be  his  property,  and  they  had  no 
knowledge  that  the  plaintiff  claimed  it.  The 
court  had  power  to  draw  inferences  df  fltct. 
Beld^  that  the  plaintiff  Was  entitled  to  the 
tobacco  ;  and  that  H.  had  no  authority  to  sell 
or  pledge  the  tx>baoco  while  lying  in' the  dock 
in  his  name,  but  onljr  to  clear  and  foi*W«utl  ti  to 
the  plaintiff.— JoAfuon  v.  The  Cridii  LyoktOtit^ 
2  C.  P.  D.  224. 

FaUe  Prtteneei. — Indictment  for  obtsiriing 
money  under  fklse  pteiences.  Prisoner  Was  a 
pedt^f,  and  induced  a  wt)mHai  to  buf  some 
p«ek«ipei^  Wtfck  he  called  good  tea,  but  ^fileh 
tnmed  out  to  b«  three^.trui^tertf  forei^  atod 
deteterfous  snbstuioes.  The  J«ry  fouuld  that 
h^  kne#  iht  character  of  the  stuff,  Hiid  tkal'he 
falsely  pretended  it  Wih  good,  WTth  intefif  to 
defraud.  Held,  that  the  conviction  muSt^lattd. 
—The  Queen  v.  If^er,  2  Q.  B.  D.  301. 

/V0t>A^.— Charter-party  by  the  defendanitB  to 
convey  a  cargo  of  railway  iron  from  England  to 
I'oganrog,  t^ea  of  Azof,  or  <<  so  near  therei!6  as 
the  ship  could  safely  get,"  consigned  to  a 
Russian  railway  company.  The*  ship  arrif ed, 
Dec.  I7th,  at  Rertch,  a  port  300  miles  bf  sea 
and  700  by  land  from  Togattrog,  where'  the 
captain,  the  plaintiff,  found  the  sea  blocked  up 
with  ice,  lind  unnavigable  till  April.  Against 
the  orders  of  the  charterers,  who  notified  him 
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tbafc   they    would    hold   him    responsible,  he 
proceeded  to  nnlottd  the  cargo ;  and,  there  bein^^ 
nobody  to  receive  it,  he  put  it  in  charge  of  the 
Cnstom-house  authorities  there.     The  consig- 
nees claimed  it ;  and,  on  their  producing  the 
bill  of  lading  and  charter-party,  it  was  delivered 
to  them,  against   the  captain's  claim  that  it 
should  be  retained  for  the  freight    A  receipt 
was  given  to  the  effect  that  the  cargo  was 
received  **on  the  power  of  the  charter-party 
and  the  bill  of  lading."     /7«^  affirming  the 
judgment  of  the  Queen's  Bench  Division,  that 
the  Captain  was  entitled  to  no  freight,  not  even 
pre  rata.     Melea(fe  v.  The  Britannia  Iron  Work$ 
Co.,  2  Q.  B.  t>.  423. 

Qtntral  Average. — A  captain  Imrnt  some 
spars  and  a  part  of  the  cargo,  to  keep  the  don- 
key engiQe  running  to  pump  the  ship  in  bad 
weather,  and  thus  saved  her.  The  ship  sailed 
properly  equipped  with  coals;  but  they  ran 
short,  owing  to  unexpected  bad  weather.  Held^ 
a  case  for  general  average.— /fo^iMon  v.  Price^ 
2  Q.  B.  D.  295. 

Ihuhand  and  Wife. — ^A  wife  cannot  commit 
larceny  from  her  husband,  no  matter  whether 
she  has  been  guilty  of* adultery  or  not.  The 
Queen  v.  Kenny,  2  Q.  B.  D.  307. 


RSCSNT  UNITED  STATES  DECISIONS. 

Agent — A  broker  is  entitled  to  a  commission 
lor  effecting  a  sale  of  land,  if  he  has  procured 
a  person  to  enter  into  a  binding  agreement  to 
purchase  it,  though  the  agreement  be  nut 
earned  out. — Love  v.  MiUery  53  Ind.  294. 

AUomey. — 1.  An  attorney  who  published 
advertisements  of  divorces  obtained  <<  without 
puUicity  ;  zesidence  unnecessary,"  giving  his 
address  at  a  particular  post  office  box,  without 
his  name,  was  stricken  from  the  rolls. — People 
t:  Goodrich,  79  111.  148. 

2.  Xn  attomey-at-law  cannot  delegate  his 
authority  ;  and  therefore  payment  of  a  debt 
entrusted  to  him  for  collection,  to  a  person 
authorized  by  bim  to  receive  it,  does  not 
discharge  the  debtor. — Dickton  v.  Wrightf  52 
Hiss.  585. 


Bankruptcy. — Debts  due  from  a  fiai^tor  to  his. 
principal  are  debts  <' created  while  acting  in  ^ 
fiduciary  capacity,"  within  the  meaning  of  tha 
Bankrupt  Act,  and  are  not  barred  by  a  discharge 
in  bankruptcy. — Banning  v.  Bleakley^  27  Louia^ 
iana  Annual  257. 

BilU  andNotee. — If  a  promissory  note  bearing 
interest  payable  annually  be  endorsed  before 
maturity,  but  after  an  instalment  of  interest  is 
due  and  unpaid,  the  endorsee  takes  it  subject  to 
all  equities  between  the  original  parties. — Hart- 
V.  Slickney,  41  Wis.  630. 

Burglary. — ^The  prisoner  entered,  without- 
breaking,  a  dwelling-house  by  night,  with 
intent  to  commit  felony,  and  broke  out  in 
making  his  escape.  HeU,  that  he  was  guilty  of 
burglary,  by  force  of  the  English  Stat.  12  Anne 
c.  7,  which,  if  not  merely  declaratory  of  the 
common  law  previously  existing,  is  itself  a. 
part  of  the  common  law  of  the  State. — State  r. 
Ward,  43  Conn.  489. 

Cheeke. — Checks  deposited  with  a  bank,  and 
credited  in  the  depositor's  pass-book,  are  taken, 
in  the  absence  of  special  agreement,  for  collec- 
tion,  and  not  as  cash ;  and  may  be  afterwards 
returned  and  the  credit  annulled  if  there  are 
no  funds  to  meet  them;  and  this,  whether 
drawn  on  the  same  bank  or  another. — National. 
Gold  Bank  v.  McDonald,  51  Cal.  64. 

Conspiracy. -^-X  conspiracy  by  A  and  B  to  in- 
jure C,  in  an  enterprise  in  which  they  are  all 
jointly  engaged,  is  not  criminal,  if  the  whole 
enterprise  is  unlawful ;  because  conspiracy  la 
not  criminal,  unless  against  an  innocont  person. 
And,  therefore,  where  two  conspired  to  defraud 
a  third  by  falsely  pretending  that  parcels  sold 
by  them  to  him  contained  counterfeit  money  ; 
whereas,  in  truth,  such  parcels  contained  only 
sawdust, — held,  that  the  conspiracy  was  not 
indictable.— 5/ate  v.  Crowley,  41  Wis.  271. 

Contempt. — 1.  A  sentence  of  imprisonment 
for  contempt  committed  in  the  presence  of  the 
Court,  is  valid  though  pronounced  in  the  ab- 
sence of  the  offender. — itiddlebrook  v.  The 
State,  43  Conn.  257. 

2.  A  libel  on  a  grand  jury,  as  to  their  past 
action,  not  calculated  to  obstruct  the  futurs 
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performance  of  their  duty,  held  not  punishable 
•as  a  contempt  of  court. 

Corporation, — ] .  A  member  of  an  incorporated 
Board  of  Trade,  expelled  therefrom  for  violation 
of  its  by-laws,  was  held  to  have  no  remedy  in 
the  courts  to  be  restored  to  membership,  either 
by  bill  in  equity  or  by  mandamus. — Fiiher  v. 
.  Board  ^  Trade,  80  111.  85. 

2.  If  a  contract  of  subscription  be  made  to 
stock  in  a  corporation,  and  certificates  in  the 
nsnal  form  issued  to  the  subscriber,  a  condition 
resenrinf;  the  right  to  the  subscriber  to  cancel 
his  contract  will  be  held  void  as  against  other 
subscribers,  though  expressed  on  the  face  of  the 
oonti!act. — Mtlvin  v.  Lamar  Int.  Co.,  80  III.  446. 

Damagte. — I .  In  an  action  of  tort  for  personal 
injuries,  the  declaration  averred  that  the  plain- 
tiff was  by  such  injuries  prevented  from  attend- 
ing to  his  ordinary  businesj.  Held,  that  he  could 
not,  without  more  particular  allegations,  recover 
special  damages  on  the  ground  of  loss  of  em- 
ployment in  a  trade  requiring  special  skill  and 
vt raining^— TVi^/or  v.  Monroe^  43  Conn.  36. 

2.  A  buyer  of  seed,  who  knows  before  sowing 
it  that  it  is  of  inferior  quality  to  that  which 
-the  seller  agreed  to  furnish,  cannot  recover  of 
the  seller  damages  for  the  diminished  value  of 
ihe  crop. — Oliver  v.  Uawley,  6  Neb.  439. 

Evidence. — Evidence  as  to  the  religious  belief 
of  a  person  does  not  affect  the  admissibility, 
but  only  the  weighty  of  his  dying  declarations. 
^People  V.  C/un  Mook  Sow,  61  Cal.  597. 

Fraudulent  Conveyance.— 'The  grantee  in  a 
conveyance  alleged  to  be  fraudulent  cannot|  in 
defence  of  a  suit  brought  by  a  creditor  to  set  it 
.aside,  show  by  parole  a  consideration  different 
from  that  expressed  in  the  conveyance. — Oal" 
breath  r.  Cook,  30  Ark.  417. 

Gaming. — In  an  indictment  for  playing  cards 
on  Sunday,  the  particular  game  played  need 
not  be  averred;  but  if  averred,  it  must  be 
.proved  as  laid. — State  v.  Anderecn,  30  Ark.  12fl. 

Indictment. — Indictment    for    breaking    into 
the  house  and  stealing  the  goods  of  A.    The 
'evidence  was  that  the  goods  stolen  were  house- 
hold furniture,  the  separate  property  of  A's 
<wife|  and  in  the  common  use  of  the  family. 


Held,  no  variance. — State  v.   Winen^t,  76  N.  C. 

38. 

Inturance. — 1.  A  building  was  insured  by 
policy  conditioned  to  be  void  if  the  building 
should  fall,  'i'ho  wall  of  part  of  the  building 
fell,  leaving  more  than  three-fourths  standing. 
Ileldj  that  the  policy  was  not  avoided. — Bmmer 
V.  In*.  Co.f  61  Cal.  101. 

2.  Insurance  was  effected  on  a  phaeton  con- 
tained in  a  bam,  particularly  described.  Held, 
that  the  phaeton  while  left  at  a  carriag&^hop 
for  repairs  was  covered  by  the  policy. — MeCluer 
V.  Oirard  F.  j*  M.  Int.  Co.,  43  lowa^  349. 

3.  A  son  has  not  necessarily,  as  such,  an  in- 
surable interest  in  the  life  of  his  father. — (7tMr- 
d^fi  Mutual  L^e  Ins.  Co.  v.  Hogan,  80  III.  36. 

Partnerehip. — A  agreed  to  advance  money  to 
B  from^ime  to  time,  up  to  a  certain  amount^  to 
enable  B  to  carry  on  business ;  and  B  agreed  to 
pay  interest  to  A  on  the  average  balance  ad- 
vanced, and  also  half  the  profits,  after  deduct- 
ing a  fixed  sum  for  expenses ;  but  A  was  not  to 
bear  any  losses.  Held,  that  A  and  B  were  not 
partners  as  to  third  persons. — Smith  v.  Knight^ 
71  111.  148. 

Seduction. — In  an  action  for  seduction  of  the 

« 

plaintiff's  daughter  and  servant,  evidenoe  that 
the  defendant,  after  the  seduction,  procured  an 
abortion  to  be  made,  is  admissible  to  aggravate 
damages,  at  least  if  such  matter  is  laid  in  the 
declaration ;  and  evidence  of  an  offer  of  mar- 
riage by  the  defendant  after  action  brought  is 
not  admissible  in  mitigation. —  White  v.  Jfiut- 
land,  71  111.  260. 

Closely  worked  professional  men  often  die 
literally  in  harness.  Doctors  have  died  in  their 
carriages  while  making  their  round  of  vinta ; 
cleigymen  have  died  in  their  pulpits,  and 
judges  have  died  on  the  bench.  The  AlUnta 
Conetitution  relates  a  recent  case  of  the  last 
mentioned  mode  of  taking  off.  The  Superior 
Court  was  in  session  in  KnoxviUe,  Judge  Hill 
presiding.  A  criminal  trial  had  Just  been  con- 
cluded, and  the  jury  had  returned  a  verdict  of 
g^uilty.  They  neglected  to  give  the  value  of 
the  goods  stolen,  and  Judge  Hill  told  them  that 
they  had  better  retire  and  supply  this  part  of 
the  verdict  They  went  out,  and  soon  after* 
wards  an  attorney  looked  up  and  sawJud^ 
Hill's  head  thrown  back  on  his  chair,  a  deathly* 
pallor  overspreading  his  countenance.  Friends 
rushed  to  him,  but^  with  an  easy  g^mp^  hia 
spirit  passed  away,  and  he  sat  dead  on  the 
b«nch. 
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No.  2. 


APPEALS  FROM  THE  SUPREME  COURT. 

The  Judicial  Committee  of  Her  Maje^^'s 
PriTj  Cooncil  have  had  under  consideration 
the  clause  of  the  Supreme  Court  Act  of  Canada, 
taking  away  the  right  of  appeal  from  any  Judg- 
ment or  order  of  the  Supreme  Court.  The 
i:ie8tion  came  np  in  a  somewhat  memorable 
case— an  action  brought  by  Mr.  James  Johnston 
of  Montreal  against  the  Minister  and  Trustees 
of  St.  Andrew*8  Church,  in  the  same  plaee. 
Mr.  Johnston  was  lessee  of  a  pew  in  St.  An- 
drew's Church.  Before  the  termination  of  the 
je«r  ending  31  st  December,  1872,  he  received 
nodce  from  tlie  trustees  that  they  declined  to 
re-let  the  pew  to  him  for  the  year  commencing 
1st  January,  1873.  Mr.  Johnston  complained 
that  this  notice  was  not  legal,  and  that  not 
hansg  received  a  sufficient  legal  notice  he  be- 
came the  legal  lessee  of  the  pew  for  the  ensuing 
jear ;  but  that  the  trustees  had  refused  to  let 
him  hare  poesession,  and. had  removed  his  has- 
^^k»  from  the  pew  and  allotted  it  for  the  use 
of  strangers.  For  these  reasons  Mr.  Johnston 
claimed  $10,000  damage.s. 

By  their  pleas  the  trustees  averred  that  Mr. 
lohnston  had  ceased  to  be  lessee  of  the  pew  on 
the  31st  December,  1872,  and  that  they  had  a 
nght  to  refuse  to  lease  it  to  him  again  after 
that  date. 

The  Superior  Court  (Johnson,  J.  presiding) 
^iismissed  the  action.  ^18  L.  C.  Jurist,  113.) 
The  Judge  held  that  the  St.  AndreVs  Church 
being  a  voluntary  organization,  the  civil  courts 
could  not  interfere  wit^  the  determination  of  the 
majority  unless  some  civil  right  was  assailed. 
^n  this  instance  the  Judge  considered  that 
there  was  no  such  interference,  and  that  the 
minister  and  trustees  had  a  right  to  refuse 
to  renew  the  lease  of  the  pew  on  the  expiration 
of  the  term  for  which  it  was  leased. 

There  was  an  appeal  by  Mr.  Johnston  to  the 
Court  of  Queen's  Bench,  Appeal  side,  and  there 
the  judgment  of  the  Superior  Court  was  sus- 
tained by  a  majority  of  the  Judges,  Chief  Jvlh- 
tice  Dorion  and  Mr.  Justice  Ramsay  dissenting. 


The  case  then  went  to  the  Supreme  Court  of 
Canada,  and  by  the  judgment  of  this  tribunal, 
rendered  28th  June.  18V7,  the  decision  of  the 
two  lower  Courts  was  unanimously  overruled, 
the  pretensions  of  Mr.  Johnston  were  sustained, 
and  the  trustees  were  condemned  to  pay  $300 
damages,  with  the  costs  of  all  the  Courts.  This 
judgment  was  based  upon  the  proved  usage  of 
the  Church,  that  a  member  once  the  lessee  of  a 
pew  can  continue  to  hold  it  by  paying  the  usual 
rent  and  remaining  a  member  of  the  Church, 
unlets  he  is  guilty  of  immoral  behavior,  and  in 
that  case  he  could  only  be  deprived  of  his  pew 
by  the  Kirk  Session. 

The  case  was  In  this  position  when  the  de- 
fendants in  the  suit  sought  to  obtain  an  appeal 
to  Her  Majesty.  The  47th  Section  of  the  Su- 
preme Court  Act,  38  Vict.,c.  11,  takes  away  the 
right  of  appeal  iu  theie  words :  "The  judgment 
of  the  Supreme  Court  shall  in  all  cases  be  final 
and  conclusive,  and  no  appeal  shall  be  brought 
from  any  judgment  or  order  of  the  Supreme 
Court  to  any  Court  of  Appeal  established  by  the 
Parliament  of  Qreat  Britain  and  Ireland,  by 
which  appeals  or  petitions  to  Her  Majesty  in 
Council  may  be  ordered  to  be  heard,  tavinff  any 
right  which  Her  Mq^etty  may  be  yracunttly  pleased 
to  exereiae  by  virtue  q/  Her  Royal  PreroyativeJ' 
Their  Lordships  of  the  Judicial  Committee 
had,  therefore,  to  determine  whether  a  case  had 
been  made  out  for  the  exercise  of  the  special 
prerogative  of  Her  Majesty.  On  this  point  the 
Lord  Chancellor  expressed  himself  as  follows : 

"  Their  Lordships  have  no  doubt  whatever 
that  assuming,  as  the  petitioners  do  assume, 
that  their  power  of  appeal  as  a  matter  of  sight 
is  not  continued,  still  that  Her  Majesty's  prero- 
gative to  allow  an  appeal,  if  so  advised  to  do, 
is  left  untouched  and  preserved  by  this  section. 
Therefore  their  Lordships  would  have  no  hesita- 
tion in  a  proper  case  in  advising  Her  Majesty  to 
allow  an  appeal  upon  a  judgment  of  tliis  Court. 
But  the  question  remains,  assuming  that  there 
is  the  power  to  allow  an  appeal,  is  this  a  case 
in  which  the  special  prerogative  of  Her  Majesty 
should  be  exercised  ?  Upon  that  point  their 
Lordships  have  been  unable  to  discover  any 
adequate  gprounds  for  the  special  exercise  of  the 
prerogative  in  this  case.  With  regard  to  tho 
particular  injury  arising  as  between  the  trus-. 
tees  on  one  side  and  the  plaintiff  in  the 
action    on    the     other,    that    of    course     itK 
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the  amonnt  of  damage  which  the  trustees 
hare  been  ordered  to  pay,  the  sum  of  $300, 
ikr  short  of  the  appealable  Talae  which 
has  been  defined  in  Canadian  cases,  and  there- 
fore if  the  particular  value  alone  is  looked  to, 
there  is  not  that  amount  of  injury  which  should 
justify  any  special  interposition  of  the  preroga- 
tire. 

*<Then  is  there  any  general  principle  affecting 
a  number  of  other  cases  established  by  the  de- 
cision which  should  lead  their  Lordships  to 
overlook  the  small  amount  of  damage  in  the 
particular  case?    As  I  have  already  pointed 
out,  the  issue  between  the  parties  appears  to 
have  been  simply  an  issue  upon  the  legal  con- 
struction and  effect  of  a  particular  contract  for 
the  occupation  of  the  pew  in  question.    So  ftr 
as   the   declaration   and  the  pleas  are   con- 
cerned, the  question  apparently  raised  between 
the  parties  was,  both  of  them  admitting  that 
the  tenure  of  the  pew  might  properly  be  styled 
a  lease,  whether  a  pewholder  was  entitled,  by 
reason  of  the  particular  clause  in  the  Civil  Code 
of  Canada^  to  three  months  to  quit,  by  reason 
of  it  having  been  a  verbal  lease.    It  is  sufficient 
with  regard  to  a  contest  of  that  kind  to  say  that 
the  decision  of  the  Court  below  may  either 
have  been  right  or  wrong.    Their  Lordships 
express  no  opinion  whatever  upon  that  point, 
but  whether  right  or  wrong,  it  is  not  a  decision 
which  can  have  any  bearing,  or  which  can 
occasion  any  inconvenience  with  respect  to  a 
large  number  of  other  cases.    If  there  is  any 
want  of  perspicuity  in  the  terms  under  which 
the  pews  in  this  church  at  present  are  let,  if 
there  be  any  words  in  the  by-laws  of  the  trus- 
tees, as  to  the  letting  of  the  pews,  which  have 
caused  a  difference  of  opinion  between  the 
Judges  of  the  Courts,  ail  that  can  be  most 
easily  remedied  before  any  other  annual  letting 
of  the  pews,  by  an  alteration  in  their  wording ; 
and  it  would  appear  to  their  Lordships  to  be 
entirely  foreign   from   the  principles   which 
^onld  guide  them  when  advising  Her  'Majesty 
m  to  when  an  appeal  should  be  allowed,  to  ad. 
vise  thai  an  appeal  should  be  allowed  for  the 
purpose  of  testing  the  accuracy  of  construction 
pot  upon  a  particular  document  which  is  at  the 
will  of  the  party  who  asks  for  the  exercise  of 
the  prapc>gative,  in  allowing  the  appeal. 

Their  Lordships,  therefore,  either  fh>m  the 
aiagiiitiide  of  the  particular  case,  or  fix>m  tiie 


effect  which  this  decision  may  have  upon  the 
number  of  other  cases,  think  that  this  is  a  case 
in  which  they  should  advise  Her  ICajesty  not: 
to  assent  to  the  prayer  of  this  petition,  but  to 
dismiss  it." 

We  are  disposed  to  concur  fully  in  the  views 
expressed  by  the  Judicial  Committee.  As  a 
general  rule,  there  can  be  no  doubt  that  the 
multiplication  of  intermediate  Courts  of  Ap- 
peal is  a  serious  evil.  The  more  the  ladder  ot 
litigation  is  lengthened  out,  the  greater  will  be 
the  diffidence  of  honest  men  to  go  into  Court 
either  for  the  assertion  or  the  defence  of  their 
just  rights.  They  foel  that  no  matter  how  good 
their  cause  may  be,  they  are  at  the  mercy  of  an 
obstinate  antagonist  with  a  long  purse,  who 
can  inflict  an  amount  of  damage  or  interpose  a 
delay  which  may  be  ruinous.  If  the  Supreme 
Court,  therefore,  were  U^  constitute  simply  an 
additional  stage  through  which  every  keenly 
contested  suit  must  be  dragged,  such  a  tribunal 
would  present  itself  as  an  intolerable  evil. 
There  may  be  a  question  whether  a  party  who 
has  been  taken  to  the  Supreme  Court  by  his 
opponent,  and  who  has  had  the  judgment  of 
the  lower  Court  in  his  ihvor  reversed  there, 
should  not  be  allowed,  where  the  amount  is 
large  enough,  to  take  his  case  to  the  Privy- 
Council.  But  the  statute  constituting  the  Su- 
preme Court  has  determined  otherwise.  With 
respect  to  the  exercise  of  the  special  preroga- 
tive,  there  might  have  been  some  ground  for  it 
in  this  case,  if  the  petitioners  could  have  shown 
that  they  had  been  placed  in  a  position  of  great 
embarrassment  and  difficulty  by  the  judgment 
of  the  Supreme  Court.  But  this  did  not  appear. 
Whether  the  trustees  had  or  had  not  sufficient 
reasons  to  exclude  Mr.  Johnston  from  the  use 
of  a  pew  was  not  decided  in  the  case.  All  the 
Supreme  Court  said  was  that  the  trustees  had 
not  taken  the  proper  course,  under  the  rules  of 
their  Church,  to  exclude  him.  As  Mr.  Justice 
Bitchie  put  it :  '<  They  and  a  large  majority  of 
the  congregation  were  desirous  of  getting  rid  of 
this  gentleman.  It  is  my  opinion^  with  refer- 
ence to  this  matter,  if  they  desired  to  get  rid  of 
him  legally  and  properly,  they  had  a  right  to 
take  sush  action  as  would  accomplish  the  ob- 
ject in  view ;  but  I  cannot  assent  to  the  propiK 
sition,  that  to  accomplish  what  they  could  not 
do  legally,  they  had  a  right  to  pursue  another 
course  and  reftise  to  let  him  have  his  pew,  ancL 
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ibeieby  pseTent  hiin  from  oontiiiuing  to  be  a 
manber  of  that  congregation."  No  special 
reaaon  ivaa  apparent,  therefore,  for  the  exercise 
of  the  prerogaiire,  and  to  have  allowed  an  ap- 
peal nnder  the  circumstances  would  simplj 
bare  been  to  encourage  similar  applications  in 
almost  eTerj  suit  decided  by  the  Supreme 
Court 


INSURER  AND  INSURED. 

The  judgment  of  the  Court  of  Appeal  of  On- 
tado  in  the  case  of  BiUingUm  v.  TU  Provineial 
Jmmtmee  Company^  which  we    print  in    this 
Dumber,  decides  a  question  of  vast  importance 
in  the  law  of  Fire  Insurance.    It  deals  with 
the  power  of  the  Company's  agents,  or  of  the 
party  effecting  the  insurance,  to  vary  by  mere 
loose  conyeTsations  the  contract  embodied  in 
the  iq)plication  and  the  policy.    The  minority 
of  the  Court  hare  adhered  to  the  principle, 
folly  rec<^ni2ed  as  applicable  to  contracts  of 
other  kinds,  that  the  agreement  of  the  parties 
must  be  gathered  from  the  terms  of  the  written 
ccotract,  and  not  from  parole  evidence  of  what 
one  of  the  parties  supposed  to  be  the  agree- 
m«nt.    In  this  case  there  was  an  omission  to 
stale  the  previous  insurance  in  another  com- 
pact.   The  agent  was  verbally  informed  that 
there  was  anottier  insurance,  but  the  amount 
waa  not   specified,   and  there   was   no  men- 
tion   whatever    of    the   £Mt   in   the   appli- 
<a4ion   or  in  the  policy.     It  may  seem  hard 
in  [such   a   case    that   the    insured    should 
saffer.    But  clearly  he  could  not  recover  unless 
the  oontxact  were  changed,  and  another  con- 
4nct,  to  which  the  Company  did  not  assent, 
•w«R  snbstitated.    If  the  Courts  treat  such  va- 
riations as  immaterial,  where  will  the  laxity 
.end 7    Even  as  it  is,  insurance  contracts  in  too 
many  cases  are  not  looked  upon  as  solemn 
agreements  imposiug  obligations  on  each  party 
aa  well  as  giving  rights.    The  premium  is  paid 
llha  a  tax  bill,  and  there  the  matter  rests,  un- 
l«Ha  fire  occurs  and  the  policy  has  to  be  pro- 
duced as  the  basis  of  a  claim.    As  Chief  Justice 
Moss  remarks :  ^<  In  other  business  transactions 
mm  ordinarily  scrutiniae  with  care  the  terms 
of  important  contracts.    In  the  case  of  insur- 
ance contracts  inattention  seems  to  be  the  rule.** 
If  the  decisions  of  the  Courts  encourage  this 
iMktt  of  inattention,  there  will  be  no  safefy  or 


certainty  for  the  contracting  parties.  It  is 
preferable  to  lay  down  at  onoe  a  rule,  however 
stringent,  that  has  the  merit  of  being  easily 
understood  and  applied,  rather  than  open  the 
door  to  the  tremendous  mass  of  litigation 
which  must  inevitably  proceed  from  confusion 
and  uncertainty  on  so  important  a  subject. 


BEF0RT8. 

COURT  OF  ERROR  AND  APPEAL. 

Toronto,  December  17, 1877. 

Present : — Chief  Justice  Moss,  Justices  Bubtok 
Pattbbsov,  and  V.  C.  Blaxi. 

BaLiNOTOV  V.  Thi  Pbovivoial  Ixsuraxcb 

COKPAXT. 

Pirt  Ineuranee — Omiuion  to  ettUe  previout  Intur- 
anee — Verbal  Notice  to  Ageni, 

The  pUintiiT  when  makinx  applioation  for  insiurmnce 
mentioned  to  the  defendants'  agent  that  there  was  » 
previoufl  insunnce  in  the  Gore  Mutual,  but  could  not 
remember  the  amount  which  was  on  the  property  in- 
sured with  the  defendants.  The  policy  contained  » 
proviso  that  in  case  the  insured  should  have  already 
any  other  insurance  asainst  loss  by  fire  on  the  pro- 
perty, and  not  notified  to  the  Company  and  mentioned 
in  or  endorsed  upon  the  policy,  the  insurance  should 
be  void.  The  policy  contained  no  mention  of  the  in- 
surance in  the  Qore  Mutual.  Hdd,  that  the  plaintiff 
could  not  reoover. 

Moss,  C.  J^ — ^All  the  fiicts  which,  in  my  judg- 
ment, are  material  to  the  decision  of  this  case, 
lie  within  a  narrow  compass,  and  are  not  open 
to  serious  controversy. 

On  the  6th  February,  1875,  the  plaintiff 
applied  to  the  defendants,  through  Robert  W. 
Suter,  their  local  agent  at  Dnndas,  to  efiect  an 
insurance  against  loss  by  fire  to  the  amount  of 
$6,000,  for  two  months,  on  certain  agricultural 
machinery  in  process  of  construction  in  a  manu- 
fiu!toiy  in  Dundas.  He  signed  the  defendant's 
usual  form  of  application,  which  contained  a 
direct  enquiry  as  to  other  insurances,  and 
an  express  agreement  on  the  part  <^  the 
applicant^  that  the  application  should  form 
a  part  and  be  a  condition  of  the  insur- 
ance contract.  Suter's  authority  extended  to 
receiving  applications  for  insurances,  and  re- 
ceiving premiums  and  issuing  interim  receipts 
for  policies.  These  receipts  are  sent  to  him 
by  the  defendants  in  blank,  and  filled  up  by 
him  as  occasion  required.  Their  form  was  that 
of  an  acknowledgment  of  the  receipt  of  money 
as  a  premium  for  an  insurance,  to  the  extent 
of  a  named  sum,  upon  property  described  in  an 
application,  subject^  however,  to  the  approval  of 
the  Board  of  Directors,  in  Toronto,  to  whom 
power  was  reserved  to  cancel  the  oontnct  at 
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any  time  within  thirty  days  from  the  date  of 

the  interim  receipt,  by  mailing  a  notice.    This 

receipt  embodies,  in  express  terms,  a  mutnal 
agreement  that,  unless  it  be  followed  by  a 
policy  within  the  said  thirty  days,  the  contract 
of  insurance  shall  wholly  cease  and  determine, 
and  all  liability  on  the  part  of  the  defendants 
be  at  an  end ;  and  that  the  non-delivery  of  a 
policy  within  the  time  specified  is  to  be  taken, 
with  or  without  notice,  as  absolute  and  incon- 
trorertible  evidence  of  the  rejection  of  the  con- 
tract by  the  Board  of  Directors,  and  appropriate 
provision  is  made  for  returning  the  imeamed 
part  of  the  premium.  Although  Suter  does  not 
appear  to  have  been  specially  authorized  to 
receive  and  transmit  notices  of  other  insur- 
ances, he  was,  in  fact,  the  medium  through 
which  such  notices  were  generally  forwarded  to 
the  Colmpany's  head  office.    In  answer  to  the 
enquiry  respecting  other  insurances,  the  appli- 
cation, as  signed  by  the  plaintiff  and  transmit- 
ted to  the  head  office  by  Suter,  stated  that  there 
were  two,  viz.,  one  in  the  Hastings  Mutual  of 
$2,000,  and  one  in  the  Canadiim  Mutual  of 
$3,000.    The  plaintiff  had,  in    fact,  a  policy 
with  the  Gore  Mutual  for  $3,000,  which  covered 
the  property  mentioned  in  the  application  to 
the  extent  of  $1,000.    Suter  was  the  agent  of 
the  Gore  Mutual  through  whom  this  insuiance 
had  been  effected.    The  plaintiff 's  own  expla- 
nation of  the  wij  in  which  all  reference  to  thii 
insurance  was  omitted  from  the  application  may 
be  thus  summarized :  Suter  came  to  his  office 
to  get  the  application  filled  up  and  signed  on 
Saturday  night.  Just  before  the  time  for  paying 
his  workmen.    They  found  the  other  policies, 
but  not  that  of  the  Gore  Mutual.    It  had  been 
assigned  to  a  building  society ;  but,  according  to 
the  plaintiff's  belief,  was  still  in  his  possession. 
The  plaintiff  spoke  particularly  of  the  insur- 
ance with  the  Gore  Mutual,  a  part  of  which  he 
thought  to  be  on  stock  ;  but  what  part  he  did 
not  know.    As  Suter  did  not  know,  plaintiff 
said  to  him,  *<  I  want  you  to  wait  until  the  men 
are  paid,  and  we  will  find  the  policy."    He  did 
not  want  that  (application)  sent.    Suter  said, 
<(  I  have  all  the  particulars  over  at  the  office ;  " 
to  which  plaintiff  replied,  <'  Write  in  further  in- 
surance in  the  Gore  Mutual,  $3,000."    He  says 
that  he  knew  that  was  the  insurance,  and  if  de- 
fendants had  a  mind  to  take  exception  to  it  he 
did  not  care.    Suter  told  him,  «  Ton  can  rest 
assured  I  will  put  that  in  before  I  send  it  off ;" 
or,   as    plaintiff  elsewhere   puts   it,  that  he 
wouldn't  send  it  off  until  he  saw  him  again. 
Plaintiff  then  signed  the  application  and  re- 
'  ceived  the  usual  interim  receipt.    He  did  not 
see  Suter  again  with  reference  to  the  matter 
until  after  the  fire.    He  is  very  emphatic  in 
his  statement  that  he  told  Suter  to  put  down 
the  insurance  in  the  Gore  Mutual  at  $3,000,  and 
he  gives  as  a  reason  for  clearly  recollecting 
this,  that  he  knew  that  in  the  application  it 
was  a  very  important  matter  that  all  the  par- 
ticulars should  be  mentioned,  and  he  did  not 


want  the  application  to  go  without  having  aX\ 
that  in,  or  all  that  he  knew  about  it.  He  relied 
on  Suter's  promise  to  insert  the  statement  that 
there  was  an  insurance  in  the  Gore  Mntual  fbr 
$3,000 ;  and  this,  although  be  did  not  himself 
suppose  that  this  property  was  covered  to  that 
extent. 

The  application  was  forwarded  by  Suter  with.> 
out  any  altemtion  or  addition,  and  after  some 
hesitation  the  Board,  or  the  General  Manager^ 
decided  to  accept  the  risk,  but  no  person  oon> 
nected  with  the  Company,  except  Suter,  had 
any  knowledge  of  the  existence  of  the  policy 
in  the  Gore  Mutual ;  nor  does  Suter  appear  to 
have  made  any  further  investigation.  Accord- 
ing to  him,  neither  the  plaintiff  nor  he  knew 
whether  the  policy  in  tiie  Gore  covered  the 
stock. 

It  was  not  the  practice  of  the  defendants  to 
issue  for  risks  extending  over  so  short  a  period 
as  two  months,  any  formal  policy,  btit  a  certifi- 
cate stating  that  the  person  has  insured  under 
and  subject  to  all  conditions  of  the  defendantB' 
policies,  of  which  the  assured  admits  cog^i> 
zance.  To  this  certificate  there  is  appended  & 
foot  note  that,  in  the  event  of  loss,  it  will  be 
replaced  by  a  policy,  if  required.  Within  thirty 
days  from  the  date  of  the  application  the  de> 
fendants  seem  to  have  issued  such  a  certificate 
in  favor  of  the  plaintiff.  The  fire  happened 
after  the  expiration  of  the  thirty  days,  but 
within  the  two  months.  Curiously  enough,  the 
plaintiff  denies  the  receipt  of  any  such  docu^ 
ment.  If  we  were  to  accept  this  denial  as  con- 
clusive, the  plaintitf  would  probably  be  out  of 
court ;  for  by  the  express  terms  of  the  interito. 
receipt  the  non-delivery  of  a  policy  (for  which 
the  certificate  is  only  a  substitute)  within  the 
specified  time  is  absolute  and  incontrovertible 
evidence  of  the  rejection  of  the  application  by 
the  Board  of  Directors.  The  plaintifi's  own 
statement,  if  treated  as  conclusive,  must  place 
him  in  a  plain  dilemma.  He  could  not  sue 
upon  the  interim  receipt  because  the  loss  occur- 
red after  the  thirty  days,  during  which,  at  most, 
it  protected  him.  On  tiie  other  hand,  ^e  con- 
tinuance of  the  insurance  was  expressly  made 
dependent  upon  the  delivery  to  him  of  a  policy, 
and  his  inability  to  produce  one  would  have  de- 
feated any  assertion  of  claim  against  the  defen* 
dants. 

After  the  fire  the  defendants  did  issue  a  policy 
to  the  plaintiff,  in  their  usual  form,  endorsed 
with  their  ordinary  conditions,  one  of  which  is 
that  notices  of  all  previous  insurances  shall 
be  given  to  the  defendants  and  endorsed  on  the 
policy,  or  otherwise  acknowledged  by  them  in 
writing,  at  or  before  the  time  of  the  making 
assurance  thereon,  or  otherwise  the  policy  shall 
be  of  no  effect.  In  the  body  of  the  policy  is  a 
proviso  that  in  case  the  assured  shall  have 
already  any  other  insurance  against  loss  by  fire 
on  the  property,  and  not  notified  to  the  Com- 
pany, and  mentioned  in  or  endorsed  upon  the 
policy,  then  the  insurance  shall  be  void  and  of 
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no  efied  The  only  inaumnces  mentioaed  in  or 
endoned  upon  the  policy  which  the  defendants 
iffioed  to  the  phdntiiTare  those  in  the  Hastings 
MntiHa  and  Canada  Mutoal. 

The  plaintiif  commenced  one  action  in  the 
Conrt  of  Queen's  Bench  upon  this  policy,  and 
daclaied   in  the  nsnal  way.    The  defendants 
pleaded,  with  other  pleas,  the  conditions  to 
which   I    hare  referred.    To  this  the  plain- 
tiff replied  on  equitable    grounds,  and   also 
added     a     count     to    his     declaration    by 
which    a    reformation    of    the    policy    was 
iought.    This  count,  after  stating  the  terms  of 
the  policy  as  in  the  first  count,  alleges  that  at 
the  time  of  effecting  the  insurance  £e  plaintiff 
had  an  inauiance  in  the  Gore  Mutual  to  the 
extent  of  $1,000,  of  which  the  defendants  had 
notice  before  and  at  the  time  they  effected  the 
risk,  and  that  with  such  knowledge  they  agreed 
to  accept  the  risk  and  to  insure  the  plaintiff's 
property,  and  to  mention  the  other  insurance 
in  ^e  policy,  or  have  it  endorsed  thereon  ;  and 
that  by  mistake  they  omitted  to  do  either,  of 
which  the  plaintiff  had  no  knowledge  until 
After  the  loss ;  and  that  the  policy  ought  to  be 
reformed  and  amended  by  the  mention  therein 
of  the  existence  of  the  x>olicy  in  the  Gore 
Mutual  of  |1,000.    It  then  claims  in  effect  that 
the  policy  should  be  treated  as  reformed,  and 
thepUdntiffbe  entitled  to  recover  upon  that 
footing.    The  defendants  answered  this  count 
by  two  pleas.    By  the  first  they  denied  notice 
of  the  Gore  Mutual  policy,  and  the  agreement 
to  mention  it  in  or  endorse  it  on  their  policy, 
and  the  alleged  mistake.    The  second  plea  set 
up  the  conditions  preyiously  referred  to,  and 
that  the  applicant  shall  be  bound  by  his  repre- 
sentations on  making  his  insurance,  and  if  the 
agent  of  the  Company  makes  the  application 
ibr  the  insured  he  shall  be  considered  the  agent 
of  the  insured  and  not  of  the  Company ;  that 
the  plaintiff  made  his   application   through 
Suter,  the  agent  of  the  defendants  at  Dundas. 
and  that  the  application  was  in  writing  and 
was  forwarded  to  the  defendants  at  their  Head 
Office  in  Toronto ;  and  the  defendants'  policy 
aow  in  question  was  issued  thereon,  that  the 
application  contained  no  statement  or  mention 
of  the  policy  of  $1,000  in  the  Gore  Mutual,  nor 
had  the  defendants,  or  their  directors,  or  any 
of  the  officers  of  the  Company  at  the  Head 
Office  any  notice  of  such  poUcy  before  the 
nuking  of  the  application,  or  of  the  defendants' 
policy,  although  the  plaindff  had  communicated 
the  existence  of  the  said  policy  of  $1,000  to 
Snter  at  the  time  he  made  his  application,  but 
Suter  had  no  authority  from  the  defendants  to 
change)  or  Tary,  or  waive  the  said  conditions, 
and  he  did  not  give  the  defendants  any  notice 
thereoi^  and  the  defendants  had  no  notice  unless 
the  notice  to  Suter  was  notice  to  them,  which 
they  deny.    That  immediately  after  the  appli- 
cation of  the  plaintiff  the  defendants'  policy 
wu  delivered  to  liim,  and  he  was  aware  and 
had  the  means  of  luiowing  that  the  policy  of 


$1,000  was  not  endorsed  or  otherwise  acknow- 
ledged by  the  defendants  in  writing,  and  that 
he  was  guilty  of  laches  in  not  seeking  sooner 
to  reform  the  policy.  That  the  conditions  on 
the  policy  were  made  expressly  with  the  iU" 
tention  of  preventing  fraud  and  collusion  be- 
tween the  insurer  and  the  agents  of  the  Com-* 
pany  by  requiring  the  knowledge  of  the 
Company,  and  that  if  applications  are  made  for 
insurance  by  an  agent  of  the  defendants  he 
shall  be  considered  the  agent  of  the  insured 
and  not  of  the  defendanta  as  to  the  application, 
and  that  they  are  not  bound  by  the  notice  to  a 
knowledge  of  Suter  without  their  acknow- 
ledgment endorsed  on  the  policy,  or  otherwise 
expressed  in  writing,  and  that  the  policy  of 
$1,000  was  not  omitted  to  be  endorsed  on  the 
policy  of  the  defendants,  or  otherwise  acknow- 
ledged in  writing  through  any  error  or  mistake 
of  the  defendants.  Similar  allegations  are 
contained  in  the  plaintiff's  equitable  replica- 
tion to  the  third  plea  to  the  first  count  and  the 
defendants'  rejoinder  thereto. 

At  first  sight  this  record  seems  rather 
complicated  and  embarrassing,  but  I  think 
there  is  no  doubt  that  the  substantial 
question  to  be  determined  is  whether 
the  plaintiff  has  an  equity  to  have  the 
policy  reformed.  He  cannot  succeed  if  the 
policy  remains  in  its  present  ^hape.  Either 
the  condition  as  to  giving  notice  of  existing 
insurances  must  be  expunged  or  the  policy 
must  be  reformed  and  amended  as  the  added 
count  puts  it  by  the  mention  therein  of  the 
existenee  of  Uie  policy  in  the  Gore  Mutual  of 
$1,000.  The  former  alternative  is  out  of  the 
question  for  the  defendants  have  an  undoubted 
right  to  provide  for  the  case  of  the  insurances 
in  the  Hastings  Mutual  and  the  Canada  Mutual. 
The  case  then  is  to  be  determined  on  precisely 
the  same  principles  as  if  the  more  correct  -and 
convenient  course  had  been  adopted  of  filing  a 
bill  for  the  rectification  of  tJie  policy.  It  might 
perhaps  be  surmised  that  the  plaintiff  would 
have  sought  relief  in  that  mode,  and  firom  the 
appropriate  forum,  if  he  had  not  clung  to  the 
hope  that  by  suing  at  law  he  might  ol^bain  the 
advantage  of  the  opinion  of  a  jury. 

The  plaintiff's  right  to  recover  being  depend- 
ent on  his  right  to  a  reformation  of  the  instru- 
ment)  ^e  question  is  whether  he  can  consist- 
ently, with  the  established  doctrines  of  equity, 
obtain  that  relief.  I  take  it  that  the  prindples 
upon  which  the  Court  acts  are  clear  and  well- 
defined.  They  have  been  amply  illnstmted 
and  explained  in  modern  cases,  but  they  were 
long  since  enunciated  with  considerable  preci- 
sion. Before  the  Court  will  assume  to  rectify 
an  instrument  it  must  be  satisfied  beyond  all 
reasonable  doubt  that  there  was  a  common  in- 
tention different  fix>m  the  expressed  inten- 
tion, and  a  common  mistaken  supposition 
that  it  was  correctly  expressed.  It  is  essential 
that  clear  proof  should  be  adduced  of  a  real 
agreement  between  the  parties  different  from 
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the  written  agieement.  If  it  appean  thai  the 
infltrament  was  executed  under  a  common  mia* 
take  aa  to  its  contents,  but  no  real  agreement 
bad  ever  been  concluded  between  the  parties, 
there  may  be  rescission  but  there  is  no  founda- 
tion for  rectification.  In  order  that  a  decree 
{t>r  reforming  the  instrument  may  be  made,  the 
plaintiif  must  prove  not  only  that  by  mistake 
the  written  agreement  does  not  correctly  repre- 
sent the  real  agreement,  but  that  there  was  a 
mutual  binding  assent  by  him  and  the  other 
pariy  to  a  complete  agreement. 

SinkU  T.  Bifyal  Exchange  Asfurance  Company^ 
1  Ves.  Benr^  317,  which  came  before  Lord  Hard- 
wicke  in  1749,  was  a  suit  brought  for  the  recti- 
fication of  a  policy  on  the  groimd  that  there 
was  a  mistake  in  stating  the  intention  of  the 
parties,  which  was  that  the  warranty  should 
not  hare  been  so  general,  via.,  should  take 
place  from  Oste^d  only  and  not  from  London. 
The  evidence  on  the  part  of  the  plaintiff  was 
the  deposition  of  one  Knox,  who  seemed  to 
support  the  plaintiff's  view,  and  another  person, 
whose  account  of  the  transaction  was  not  pre- 
cisely the  same,  although  the  report  is  silent  as 
to  the  extent  of  the  variance.  His  Lordship 
said :  «  No  doubt  but  this  Court  has  jurisdiction 
to  relieve  in  respect  of  a  plain  mistake  in  con- 
tracts in  writing  as  well  as  against  frauds  in 
contiacts,  so  that  if  reduced  into  writing  con- 
trary to  intent  of  the  parties  on  proper  proof 
that  would  be  rectified,  but  the  plaintiff  comes 
to  do  this  in  the  harshest  case  that  can  hi4>pen 
of  a  p(dicy  after  the  event  of  loss  happened  to 
vaiy  the  contract^  so  as  to  turn  the  loss  on  that 
insuror  who  otharwise  it  is  admitted  cannot  be 
chaiged.  Howeyer,  if  the  case  is  so  strong  as 
to  require  it^  the  Court  ought  to  do  it  The 
first  question  is  whether  it  sufliciently  appears 
to  the  Cpurt  that  this  policy,  which  is  a  oon- 
tiaat  in  writing,  has  been  framed  oontnuy  to 
the  intent  and  tkU  offmmemL"  <'  As  to  the 
firrt,  it  is  certain  that  to  oome  at  that  there 
ought  to  be  the  strongeat  proof  possible,  for  the 
agieevent  is  twice  reduosd  into  writing,  in  the 
■ane  words,  and  must  have  the  same  construc- 
tion, and  yet  tilie  plaintiff  seeks,  contrary  to 
both  these,  to  vaiy  them,  and  that  in  a  case 
where  the  witnesses  on  the  part  of  the  plaintiff 
vary  from  each  other." 

BoobB  y.  Lord  KemmgUm,  Sir  W.  Page  Wood, 
V.  C. 

In  MaekinMie  v.  ConUw^  L.  R.,  8  Eq.  366,  abiU 
was  filed  by  underwriters  for  rectification  of  a 
policy  of  marine  insurance  delivered  to  the  de- 
fottdiuits,  so  as  to  make  it  conformable  to  that 
which  they  alleged  was  the  real  contract.  The 
defondants  denied  that  they  ever  entered,  or  in. 
tended  to  enter,  into  any  c<mtnu:t  other  than 
that  expressed  by  the  policy.  Sir  William 
James,  then  Vice-chancellor,  held  that  there 
was  no  eyidence  of  any  other  contract,  and  in 
daUvering  Judgment,  observed:  "Courts  of 
Equity  do  not  rectify  contracts ;  they  may  and 
4o  rectify  instruments  purporting  to  have  been 


made  in  punnanoe  of  the  terms  of  oontnets.. 
But  it  is  always  necessary  for  a  plaintiff  to  shiw- 
that  there  was  an  actual  concluded  contract  a»- 
tecedent  to  the  instrument  which  is  sought  to 
be  rectified,  and  that  such  contract  is  inaccu- 
rately represented  in  the  instrument  It  is  im- 
possible for  tills  Court  to  rescind  or  alter  a  con- 
tract with  referenc  e  to  the  terms  of  the  nego- 
tiations which  preceded  it." 

The  judgment  of  Lord  Chelmsford  in  Fcmkr 
V.  Fowlery  4  Dig.  k  J.,  is  very  valuable  and 
instructive.  He  points  out  that  while  the 
power  which  the  Court  possesses  of  reforming 
written  agreements,  where  there  has  been  an 
omission  or  hisertion  of  stipulations  contrary 
to  the  intention  of  the  parties  and  under  a 
mutual  mistake,  Is  one  which  has  been  fre- 
quently  and  usefully  exercised,  it  is  also  one 
which  should  be  used  with  extreme  care  and 
caution,  and  that  to  substitute  anew  agreement 
for  one  which  the  parties  have  deliberately 
subscribed,  ought  only  to  be  permitted  upon 
evidence  of  a  different  intention  of  the  clearest 
and  most  satisfoctory  description.  He  refers  to 
Lord  Thurlow'B  opinion  that  the  evidence  which 
goes  to  prove  that  the  words  taken  down  in 
writing  were  contrary  to  the  concurrent  inten- 
tion of  all  parties  must  be  strong,  irrefragable 
evidence  ;  and  after  intimating  that  the  word 
^  irrefragable  "  may  require  some  qualification^ 
he  proceeds :  <<  It  is  clear  that  a  person  who 
seeks  to  rectify  a  deed  upon  the  ground  of  mis- 
take, must  be  required  to  establiab,  in  the  clear- 
est and  most  satisfactory  manner,  that  tiie 
alleged  intention,  to  which  he  desires  it  to  be 
made  conformable,  continued  concurrently  in 
the  minds  of  all  parties  down  to  the  time  of 
its  execution  ;  and  also  must  be  able  to  show, 
accurately  and  precisely,  the  form  to  which  the 
deed  ought  to  be  brought  In  these  is  a  mate- 
rial difference  between  setting  aside  an  instru- 
ment and  rectifying  it  on  the  ground  of  mis- 
take. In  the  latter  case  you  can  only  act  upon 
the  mutual  and  concurrent  intention  of  aJl 
parties,  for  whom  the  Court  is  virtually  making 
a  new  written  agreement" 

The  rule  seems  to  be  very  well  emvessed  by 
Spencer,  C.  J.,  in  Jjjfman  ▼.  OnMUnrntrmtM  Ce., 
17  Johns,  373,  to  which  I  refer  beoanae  its 
object  was  to  have  a  policy  of  Insurance 
amended  after  the  loss.  The  learned  Judge 
forcibly  observed  that  it  is  not  enough  In  cases 
of  this  kind  to  shew  the  sense  and  IntentioB  of 
one  of  the  parties  to  the  contract.  It  must  be 
shown  incontrovertibly  t^at  the  sense  and  in- 
tention of  the  other  party  concurred  in  it  in 
other  words,  it  must  be  proved  that  they  both 
understood  the  contract  as  it  is  alleged  it 
ought  to  have  been,  and  as  in  foot  it  was,  but 
for  the  mistake.  He  adds:  «If  it  be  cleasly 
shewn  that  the  intention  of  one  of  the  parties 
is  mistaken  and  misrepresented  by  the  written 
contract,  that  cannot  avail,  unless  it  forther  be 
shewn  that  the  other  party  agreed  to  it  in  the 
same  way,  and  that  the  intention  of  both  of 
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UMa  WM  by  mistake  misreprnsaBtad  hy  the 
viitlen  contzact.'* 

Thett  antliorities  leaTe  no  rooB  lor  imeep- 
tihtty  as  to  the  principles  upon  which  this 
TCBfeedial  equity  shoold  be  administered.    Let 
Ds  sndeavor  to  apply  them  to  the  fiu;ts  of  this 
c«K.    The  plaintiff  is  bonnd  to  prove  clearly 
that  there  was  a  real  agreement  between  him 
and  the  defendants  different  from  that  expressed 
iDibepeUcy.    He  must  show  that  there  was  a 
amhul  ssient  to  the  terms   which  he  says 
should  be  expressed  in  the  policy.    In  order  to 
«iicceed  he  must  shew  that  there  was  an  assent 
\'j  the  company  to  the  insertion  in  the  policy 
<i  tiie  existence  of  the  $1000  insurance  in  the 
(iifn  Mutual ;  or,  to  put  it  in  the  broadest  and 
3M»t  libeial  manner  for  the  plaintiff  an  airree- 
ne&t  mutually  assented  to  that  he  should  be 
hfored  tnom  the  6th  February  until  the  6th  of 
April  notwithstuiding  the  existence  of  this 
ether  insurance.       Nowhere  did  the  company 
«ater  into  such  an    agreement.    How  or  by 
vbom  was   their  assent   given  to   any  such 
^^nn  ?     The  answer  given  is  :  by  the  agent 
Soter.    But  this  seems  to  me  to  rest  on  an 
«Dtire  miiapprehenfiion  of  his  ftmctions,  either 
actual  or  assumed.    He  neither  had  nor  prs^ 
tended  to  have  authority  to  give  the  Company ^s 
MHDt  to  any  conixmct  at  insurance  for  two 
>uaths.     He  did  not  undertake,  either  ez- 
pmdy  or  impliedly,  that  the  policy  should  be 
^s>Qed  in  a  certain  form  or  embody  certain 
teniflyibr  he  did  not  undertake  that  a  policy 
s^d  be  iflsoed  at  all.    The  plaintiff  did  not 
^FPMe  that  in  what  took  place  between  him 
^  Suter  the  latter  was  binding  the  Company 
^  Rich  a  contract  as  that  which  he  now  seeks 
^  cnfofce.    He  knew  that  Suter  was  not  as- 
^uDiDg  to  do  mors  than  to  forward  his  applies 
!i<n^  te  the  oanaideration  of  the  Board,  and  to 
>BAire  him  until  he  was  advised  of  the  result, 
orfcr  30  days  at  most.    He  was  peifeotly  well 
(Wire  that  the  proposal  to  which.Uie  Board  was 
^^  to  a«ent  was  his  written  application  and 
^omi  statement  already  quoted  shows  that 
^  vif  fully  alive  to  the  importance  of  the 
<PfiUcatlon  containing  correct  information  as 
(0  eiigtiiig  inaoranoes.     Conceding  that  the 
^vi^oe.  establishes  with  sufficient  clearness 
^Sater  had  notice  of  the  fact  that  the  par- 
ticoiir  property  in  question  was  innired  in  the 
^  Mutual,  that  does  not  advance  the  plain- 
^icase.    His  knowledge  of  that  fiujt  would 
^  create  a  contract  of  the  Company  which 
neither  he  nor  the  plaintiff  supposed  was  being 
^^'   Notice  to  him  might  reasonably  and 
.QsUj  be  treated  as  notice  to  the  Company  for 
^^  pvposea  of  any  contract  which  he  was 
^as agent,  making  on  behalf  of  the  Conu 
^ ;  but  I  cannot  perceive  how  it  can  import 
ttena  into  a  contract  which  was  not  to  be 
^'^  through  him,  but  which,  to  the  knowledge 
^f  the  plaintiff  was  beyond  his  functions. 

Then  if  the  assent  was  not  given  by  Suter  it 
tn  sever  given,  for  it  is  clear  that  the  author. 


ities  at  the  head  office  had  no  idea  of  the  exist- 
ence of  the  other  insurance.  If  Suter  did  not 
no  one  on  behalf  of  the  defendants  did,  agree 
to  insure  the  plaintiff  for  two  months,  notwith- 
standing the  other  insurance.  On  the  19th 
February,  when  the  Board  agreed  to  insure  the 
plaintiff  for  that  period,  they  acted  upon  the 
application  and  upon  it  alone.  It  spears  that 
it  was  after  some  hesitation  they  acc^ted  the 
risk.  The  Court  is  not  at  liberty  to  assume 
that  it  would  have  been  accepted  had  the  Board 
been  aware  of  the  additional  insurance.  Indeed, 
this  case  appears  to  me  to  involve  precisely  the 
same  considerations  as  led  Sir  John  Stuart  to 
afford  relief  in  Fowler  v.  Scottish  Equitable  28 
L.  J.  Ch.  226. 

I  believe  that  the  soundness  of  that  decision 
has  never  been  questioned  and  its  appositeness 
will  justify  a  brief  reference  to  it  although  it 
has  been  frequently  referred  to  in  our  reports. 
The  Plaintiff  applied  to  the  London  agent  of 
the  Defendants  to  effect  an    insurance  upon 
the    life  of  a  person  named  Haire,  in  whom 
they  were  interested.    Haire  was  a  merchant 
residing  at  Gibraltar,  and  in  the  courae  of  his 
business  was  in  the  habit  of  visiting  ports  in 
Morocco  and  other  ports  on  the  Mediterranean 
and  on  the  coasts  of  Africa  and  Asia.    The 
plaintifis  allege  that  they  notified  the  London 
agent  of  these  fects,  and  that  they  expreasly 
stipulated  with  him  that  the  policy  proposed 
to  be  granted  on  the  life  of  Haire  should  not 
be  vitiated  by  his  visiting  such  ports  on  certain 
conditions,  which  were   only   arranged   after 
much  discussion.    Upon  the  feith  of  &is  agree* 
ment  and  before  any  policy  was  actually  iscnied, 
the  plaintiff  paid  the  first  premium.   The  policy, 
when  issued,  provided  that  if  Haire  should  de- 
part beyond  the  limits  of  Europe,  it  should  be 
void,  Imt  upon  it  was  endorsed  a  memorandum 
that  Haire  should  be  at  liberty,  without  license 
or  extra  premium,  to  visit  Tangiers  or  any  other 
port  within  the  Mediterranean ;  but  that  it  was 
understood  that  he  was  not  to  reside  ont  of 
Europe  at  any  place  in  the  Mediterranean  be- 
yond the  period  of  three  months,  or  to  go  into 
the  interior  of  Asia  or  Africa.    It  was  alleged 
that  the  mistake  was  in  the  endorsement  being 
limited  to  Tangiera  and  ports  in  the  Mediteim- 
neaa,  instead  of  extending  to  any  ports  on  the 
coasts  of  Africa  or  Asia. 

The  Queen's  Counsel  pointed  out  that  the 
courae  of  dealing  and  the  evidence  in  the  cause 
shewed  that  whatever  the  general  authority  of 
Cook  might  have  been  as  an  agent,  what  actu- 
ally took  place  was  that  the  agreement  which 
the  plaintiff  intended  to  make  was  to  have  its 
force  and  legal  effect  from  an  instrument  to  be 
executed  in  Edinburgh.  The  London  ag^nt 
could  negotiate  the  terms  of  a  policy  with  any 
person  desirous  of  effecting  one  with  the  Soci- 
ety, but  the  policy  itself  was  an  instrument  to 
be  made  in  Edinburgh,  which  was  the  heed- 
quarters  of  the  Society.  The  agreement,  in  the 
opinion  of  the  V.  C,  was  made  in  plain  and 
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diBiinct  terms,  a»  the  plaintifb  contended. 
But  the  proposal  in  writing  was,  by  mistake, 
made  in  different  terms.  The  agent  in  London 
communicated  this  proposal  with  its  erroneous 
terms.  Upon  this  the  V.  C.  proceeds  to  say : 
<<To  that  proposal  which  was  not  the  real 
agreement  the  Edinburgh  directors  assented, 
and  what  is  sought  to  be  reformed  is  the  memo- 
randum which  was  signed  by  the  Edinburgh 
agent  and  adopted  by  the  Board  as  that  which 
constituted  the  agreenient  That  Edinburgh 
manager  is  now  sought  to  be  made  to  sign  un- 
der the  decree  of  the  Court  as  having  agreed  to 
it,  a  certain  stipulation  of  which  he  never 
heard.  It  seems  quite  enough  to  say  that  an 
agreement  means  that  both  contracting  parties 
are  of  one  mind.  Here  one  of  the  contracting 
parties  to  the  instrument  which  is  now  sought 
to  be  reformed  confessedly  never  heard  of  that 
which  is  said  to  be  the  real  agreement.  The 
result,  upon  the  whole,  is  phiin  that  the 
agent  in  London  agreed  to  something 
which  he  never  communicated  to  his  principals. 
The  agent  in  London  communicated  that  which 
was  a  mistaken  proposal.  The  plaintiff  who 
made  the  agreement  with  the  London  agent 
never  intended  to  be  bound  by  the  stipulation, 
which  he  himself  proved  is  a  mistaken  form. 
The  result  is  that  there  is  no  agreement  at  all.'' 
He  afterwards  points  out  that  the  agreement 
sought  to  be  rectified  is  that  which  was  made 
by  the  managers  in  Edinburgh,  Just  as  the  in- 
strument sought  to  be  reformed  here  is  the 
policy  made  by  the  head  manager  in  Toronto. 
The  parallelism  between  the  two  cases  is  so 
plain  that  commentary  is  superfluous.  Although 
I  have  not  taken  into  consideration  in  arriving 
at  a  decision  the  mode  of  procedure  followed  in 
this  case,  I  cannot  help  observing  that  it 
appears  to  me  highly  inconvenient  and  anoma- 
lous. The  plaintiff  sues  upon  a  policy  as  a 
perfect  and  complete  instrument^  under  which 
he  is  entitled  to  certain  rights.  Then  in  the 
same  action  he  is  permitted  to  say : — »  That  is 
all  a  mistake.  The  instrument  on  which  I  am 
suing  is  not  the  real  oontnct)  which  is  some- 
thing else.''  Elastic  as  are  our  present  rules  of 
pleading,  they  cannot  be  stretched  to  the 
length  of  sanctioning  such  a  record.  In  the 
words  of  Wood,  V.  C. :— «  No  single  instance 
has  been  produced  in  which  a  plaintiff  bringing 
forward  a  document  on  which  h9  founds 
his  rights  has  been  allowed  to  say  that  the 
instrument  which  he  himself  produces  to  the 
Court,  does  not  express  the  real  agreement  into 
which  he  has  entered." 

I  venture  to  think  that  the  principles  which 
underlie  the  Judgment  I  have  formed  in 
this  case  are  neither  harsh  nor  unreason- 
able. It  is  the  duty  of  Courts  to  give 
effect  to  the  rights  of  Insurance  Companies, 
as  well  as  to  protect  the  Just  interests  of 
the  assured.  This  is  a  mere  truism,  and 
perhaps,  on  that  account,  is  in  danger  of  some- 
times being  treated  with  neglect.    It  may  be 


reasonable  and    proper  to   hold   a  Company 
bound  even  by  loose  dealings  with,  or  informal 
notices  to  a  local  agent  authorised  to  grant 
interim  receipts,  so  &r  as  may  be  necessary,  to 
support  the  inUrim  assurance.     The  Company 
has  accredited  him  to  the  public  as  their  repre- 
sentative for  the  purpose  of  making  those  tem- 
porary insurances,  and  for  that  purpose  he  may 
&irly  be  treated  as  the  full  equivalent  of  the 
Company.    But  when  a  Company  has  taken 
every  precaution  to  limit  his  power*  to  that 
extent,  when  they  do  their  best  to  secure  cor- 
rect statements  in  writing   from    applicants, 
when  they  endeavor  to  make  it  be  understooa 
that  it  is  upon  the  fidth  of  these  statements, 
and  not  upon  any  conversations  with,  or  notice 
to,  their  agent,  they  intend  to  act  there  seems 
to  be  no  injustice  or  harshness  in  requiring  ap- 
plicants to  use  some  degree  ofcauUon.    If  a 
Company  is  to  be  held  bound  after  a  loss  has 
occurred  to  alter  a  policy,  which  they  have  de- 
libemtely  issued  in  strict  accordance  with  tho 
terms  of  the  written  application,  containing  ail 
the  information  their  governing  body  had  for 
the  exercise  of  their  Judgment,  simply  because 
their  local  agent  knew  and  did  not  communi- 
cate some  material  circumstances,  it  is  almost 
equivalent  to    transferring  to  the  agent  the 
power  of  issuing  the  policy.    In  other  business 
transactions  men  ordinarily  scrutinise  with  care 
the  terms  of  important  contracts.     In  the  case 
of  insurance  contracts  inattention  seems  to  %b 
the  rule.    No  doubt  this  arises  in  some  degree 
from  the  length   and  complexity   frequently 
characterizing  policies.    But  it  is  to  be  remem- 
bered that  Courts  of  Equity  demand  reasonable 
vigilance.     In  the  words  of  James,  V.C: — 
"  Men  must  be  careftil  if  they  wish  to  protect 
themselves,  and  it  is  not  for  this  Court  to  re. 
lieve  them  from  the  consequences  of  their  own 
carelessness." 

I  think  the  appeal  should  be  allowed,  but 
as  the  company  incurred  no  risk  after  the  20th 
February  when  the  short  date  policy  waa 
presumably  received  by  the  plaintiff,  there 
should  be  an  order  for  the  return  to  him  of 
$  ,  being  4-5th  of  the  premium,  and  as  to 

costs,  I  think  Justice  will  be  done  by  following: 
the  course  taken  in  Fowler's  case*and  awarding 
none  to  either  party. 

Burton,  J. — I  agree  with  the  learned  Chief- 
Justice,  that  although  the  issues  on  this  record 
are  most  inartificially  framed,  presenting  claims 
of  a  wholly  inconsistent  character,  the  substan- 
tial question  presented  for  determination  ia 
whether  a  case  has  been  made  for  a  reformatioix 
of  the  contract ;  and  giving  ftdl  effect  to  the 
Vice-Chancellor's  view  of  the  evidence,  I  ami 
unable  to  discover  any  grounds  upon  which , 
according  to  the  rules  of  equity,  as  I  un4er. 
stand  them,  such  relief  can  be  granted. 

Had  the  policy  been  executed  and  delivered 
to  the  plaintiff,  and  retained  by  him  for  *ny 
length  of  time  before  the  fire,  and  he^had^ 
under  such  circumstances,  brought  an  action 


i 


THE  LEGAL  NEWS. 


21 


upon  it|  it  would  have  required  eyidence  of  the 
rnoti  coDClnriTe  and  unquestionable  character 
to  vanant  a  Conrt  of  Equity  in  interfering. 

In  the  pieaent  case  the  policy  was  not  de- 
livered until  alter  the  fixe,  but  to  give  the  plain- 
tiff a  loata  ttandi  at  all  it  mnat  be  aasumed  in 
Ins  finror  that  a  short-date  receipt  or  certifi- 
cate was  issued  within  thirty  days  from  the 
iMiie  of  the  interim  receipt. 

That  short-date  receipt  entitled  him  to  a 
policy  from  the  Company  in  their  usual  form 
containing  the  usual  conditions,  and  based 
upon  the  written  application  which  the  direc- 
tors had  before  them  when  determining  whether 
to  accept  or  reject  the  risk. 

Taking  the  Tiew  most  fitrorable  for  the 
plaintiify  and  laying  aside  for  the  present  any 
loestions  arising  npon  the  pleadings  or  the 
necessity  of  reforming  the  contract,  in  what 
position  was  he  to  enforce  his  claim  upon  the 
^faoit  date  receipt  at  the  time  of  the  fire  had 
be  elected  to  file  a  bill  in  equity,  instead  of  re- 
qairing  the  issue  of  a  policy,  and  proceeding 
upon  it  at  law  ? 

Suter,  as  agent  of  the  Company,  had  authority 
to  do  two  things :  Ist.  To  receive  and  forward 
to  the  board  of  directors  for  their  acceptance 
<*T  rejection  written  applications  for  insurance. 
Ind.  To  grant  interim  receipts  insuring  the 
applicant,  pen<itng  the  consideration  of  that 
ipplication,  not  extending  under  any  circum- 
stances beyond  the  period  of  30  days. 

Within  theae  limits  the  Company  were  liable 
QpOQ  his  contracts  as  fully  as  if  made  under 
the  Corporate  Seal,  and  they  would  be  subject 
to  all  the  incidents  attaching  to  contracts 
^nerally,and  notice  therefore  to  him  would  be 
notiGetothem  as  iar  as  that  irUerim  contract 
vas  oonoemed. 

I  take  it  also  to  be  clear  that  so  far  as  the 
tateim  contract  was  concerned,  a  verbal  notice 
to  the  agent  of  existing  assurances  would  have 
been  sufficient,  the  noto  bene  at  the  foot  of  the 
*»terim  or  proTisional  receipt,  which  is  the  only 
portion  of  thai  contract  which  renders  it  neces- 
my  to  take  any  notice  of  other  insurances,  not 
Kqidring  the  notice  to  be  in  writing.  But  for 
tMs  N.  B.,  no  notice  of  other  insurance  would 
IS  regards  the  interim  insurance  have  been 
neoessary  at  all,  and  one  can  see  a  reason  there- 
fete  for  its  being  thus  pointedly  called  to  the 
attention  of  the  applicant,  whilst  the  dispens- 
ing with  the  necessity  of  a  written  notice  to 
tbe  agent  is  apparent,  as  the  information  was 
BMtely  to  enable  him  to  Judge  whether  he 
dkoold  entertahi  the  i^plicaUon  or  reject  it. 

This,  however,  ia  the  only  condition  apply- 
ing to  the  provisional  insurance— with  that 
cxceptiim,  it  is  an  absolute  and  unconditional 
contract— but  that  contract  was  subject  to  can- 
cellation at  any  time  by  the  Board  of  Directors 
by  causing  a  notice  to  that  effoct  to  be  mailed 
to  the  applicant^  and  imless  a  policy  were  Issued 
vpon  tiie  application  to  be  forwarded  to  the 


directon  for  their  approval  within  30  days,  the 
provisional  contract  ceased  and  determined. 

But  the  plaintiff  was  aware  that  the  agenf  0 
power  to  bind  the  company  was  limited  to  a 
provisional  contract  of  this  kind,  and  that  the 
ultimate  contract  of  insurance  depended  upon 
the  view  which  the  directors  might  take  of  the 
risk,  fotmded  upon  the  information  contained  in 
his  written  implication.  He  was  aware  that  the 
directon  attached  importance  to  the  full  dis- 
closure of  other  insurances,  for  his  attention 
had  been  expressly  called  to  it  in  the  foot-note 
to  his  receipt,  and  was  himself  under  the  belief 
that  such  disclosure  was  material,  as  is  evi- 
denced by  his  anxiety  to  have  it  inserted  in 
the  application — whether  it  was  in  fact  material 
must  depend  upon  the  contract  itself  which 
was  entered  into. 

It  is  expressly  agreed  that  the  application 
shall  form  part  and  be  a  condition  of  the  con- 
tract of  insurance. 

On  that  application  the  enquiry  is  made, 
what  insurance  is  effected  on  the  property  now 
to  be  insured  and  with  what  companies.  To 
this  the  applicant  applies  :  '<  Hastings  Mutual 
$2,000,  Canadian  Mutual  $3,000,'  saying 
nothing  of  that  of  the  Oore. 

This  is  forwarded  to  the  Board  of  Directors, 
and  is  in  fact  the  only  information  before  them 
when  called  upon  to  form  their  opinion  upon 
the  risk. 

The  Directors  accepted  the  risk,  but  as  was 
their  practice  with  short  date  policies,  instead 
of  issuing  a  formal  policy,  g^ranted  a  certificate 
to  the  effect  that  the  plaintiff  had  insured  under 
and  subject  to  all  the  conditions  of  the  defend- 
ants' policies,  of  which  the  plaintiff  admits 
cognizance,  the  property  in  question. 

The  x>olicies  issued  by  the  company  con- 
tain a  proviso  that  in  case  the  assured  shall 
have  already  any  other  insurance  upon  the 
property  not  notified  to  this  company  and  en- 
dorsed on  this  policy,  the  insurance  shall  be 
void,  and  a  covenant  that  the  representation 
given  in  the  application  contains  a  just,  full 
and  true  exposition  of  all  the  focts  and  circum- 
stances in  regard  to  the  risk  and  to  the  condi- 
tion, situation  and  value  of  the  property  and 
the  interest  of  the  assured  therein,  and  if  the 
same  be  not  truly  represented  the  policy  shall 
be  void. 

The  sixth  condition  required  that  notice  of  all 
previous  assurance  shall  be  given  to  the  com- 
pany  and  endorsed  on  the  policy  or  otherwise 
acknowledged  by  the  company  in  writing, 
otherwise  the  policy  will  be  of  no  effect. 

The  nineteenth  condition  requires  that  alt 
notices  required  for  any  purpose  must  be  in 
writing. 

The  issuing  of  the  policy  by  the  Company 
with  notice  of  any  existing  insurance  must,  of 
course,  be  regarded  as  an  assent  to  such  addi- 
tional insurance,  and  they  could  be  compelled 
in  the  event  of  their  reftinl  to  endorse  it  on  the 
policy  as  required  by  the  condition.    And  the 
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ffune  effect  most  be  giyen  to  the  certificate,  but 
tke  questioii  still  remains,  What  was  the  con- 
tract effected  by  this  proposal  and  acceptance? 
Can  it  be  anything  more  than  this  ?  We  have 
accepted  the  risk  offered  upon  the  premises, 
and  agree  to  insure  them  for  the  time  specified, 
provided  the  facts  and  circumstances  in  regard 
to  the  risk  and  the  condition,  situation  and 
value  of  the  property  be  as  represented  in  the 
application,  mm!  that  the  insurances  which  you 
have  notified  us  of  in  that  application  are  the 
<Mily  other  insurances  existing  upon  it,  and  we 
will,  if  you  require  it,  issue  you  a  policy 
containing  similar  stipulations. 

That  it  was  the  intention  of  the  Company 
that  all  such  notifications  should  be  made  to 
the  head  office  in  writing  is  manifest,  I  think, 
not  only  from  the  fact  of  their  making  a  specific 
enquiry  as  to  such  further  insurances  in  the 
application,  but  also  from  the  proviso  near  the 
foot  of  the  policy  which,  after  referring  to  the 
sixth  condition,  further  provides  that  if  any 
additional  insurance  be  effected  on  the  pro- 
perty the  assured  shall  at  once  give  notice  to 
the  head  office,  and  have  it  endorsed  on  a 
certificate  of  consent  given. 

They  appear  to  have  endeavored  to  guard 
against  any  misapprehension  or  mistake  by 
providing  that  the  information  upon  which  the 
Directors  were  to  act  should  be  in  writing,  and 
in  guarding  in  the  body  and  conditions  of  the 
policy  against  being  bound  by  notices  given  to 
agents,  except  only  in  the  case  of  the  provi- 
sional receipt  If  they  have  fiiiled  to  accomplish 
this  object  it  Is  in  consequence  of  the  insuffi- 
ciency of  the  language  used  to  convey  their 
meaning,  and  to  my  mind  they  have  sufficiently 
expressed  it,  and  all  parties,  I  think,  clearly 
•understood  that  the  application  was  the  basis, 
and  the  only  basis  upon  which  the  plaintiff 
proposed  for  insurBnce,fauid  by  which  alone  the 
Directors  intended  to  be  bound ;  that  and  its 
acceptance  alone  constituted  tibe  contract^  and 
the  sooner  people  learn  that  this  is  the  mode 
in  which  these  insuimnces  are  effected,  and 
ihat  their  effect  Is  not  to  depend^  upon  loose 
conversations  with  agents,  in  my  opinion,  the 
better. 

I  am  quite  unable  to  concur  in  the  view  that 
the  Company  can  be  prejudiced,  because  they 
issued  the  policy  after  receiving  the  proofii  of 
loss  in  which  this  additional  policy  was  referred 
to.  They  were  bound  in  accordance  with  the 
certificate  they  had  granted  to  issue  a  policy, 
but  they  were  not  bound  to  endorse  upon  it 
the  tact  of  another  insurance  existing  of  which 
they  had  not  been  notified.  I  am  of  opinion, 
therefore,  that  if  this  were  a  bill  filed  upon 
the  short  date  certificate  to  enforce  payment  of 
the  insurance  money  the  plaintiff  must  have 
fftiled,  as  he  must  fiiil  now,  because  he  estab- 
lishes no  such  contmot  as  alleged,  and  there  is 
nothing,  therefore,  to  reform  by.  I  am  of 
opinion,  therefore,  that  the  i^peal  should  be 
allowed. 


Blamm,  V.  C— The  evidence  is  not  satisfar* 
tory  to  my  mind,  in  support  of  the  aUegatioii 
of  notice  to  the  agent,  of  the  insurance  in  the 
Gore  District  Mutual  Insurance  Company. 
In  the  Court  below  the  testimony  given  was 
considered  sufficient  to  support  this  finding 
which  must  be  taken  in  appeal  as  the  true  con- 
clusion fit>m  4he  evidence.  I  think  a  verbal 
notice  to  the  agent,  such  as  that  here  found  to 
have  been  given,  is  sufficient  on  an  applicatiOR 
for  the  usual  interim  receipt  This  receipt, 
however,  only  binds  for  30  days  from  its  date. 
As  the  fire  took  place  after  the  expiration  of 
the  30  days,  the  plaintiff  can  have  no  claim 
thereunder.  He  is,  therefore,  obliged  to  base 
his  claim  to  recover  either  on  the  short  date  or 
usual  policy.  It  then  becomes  a  dealing  be- 
tweer  the  plaintiff  and  the  Company.  The 
short  form  of  policy  was  issued  "  subject  to  all 
conditions  of  the  policies  of  the  Provincial 
Insurance  Company  of  Canada,  of  which  the 
assured  admits  cognisance."  Looking  at  the 
application,  and  looking  at  clauses  6  and  19  of 
the  conditions  on  the  policy,  it  is  clear  that  it 
was  intended  tlu&t  the  information  as  to  prior 
insurances  should  be  in  writing.  The  power 
of  the  agent  ended  in  the  matter  with  the 
dealing  on  the  footing  of  the  certificate.  Then 
came  the  contract  between  the  plaintiff  and  the 
Company  represented  by  the  short  form  policy. 
This  required  the  notice  in  writing,  which  was 
not  given,  and  I  therefore  think  the  plaintiff  is 
disentitled  to  succeed. 

I  coincide  in  the  view  taken  by  the  Chief 
Justice  of  the  Court  as  to  the  disposition  of  the 
costs  of  the  litigation. 

Pattbrson,  J.,  dissented  from  the  judgment 
of  the  Court,  and  held  that  the  notice  to  Suter 
was  sufficient.  He  considered  it  quite  clear 
that  the  plaintiff  was  anxious  to  have  the  Gore 
Mutual  policy  inserted  in  the  application, 
and  that  Suter  spoke  of  having  some  meaio- 
randum  at  his  office  which  would  enable  him 
to  state  the  particulars  of  it  The  plaintiff 
depended  upon  Suter  inserting  the  particulan. 
It  appeared,  however,  that  buter  had  only  a  note 
of  the  gross  amount  of  the  Oore  Mutual  policy, 
and  not  of  the  particulars,  and  he  sent  away  the 
application  as  it  was.  The  plaintiff's  rights 
must  depend  not  on  any  estoppel,  but  on  the 
effect  of  what  was  done  as  a  matter  of  contract. 
On  this  branch  of  the  enquiry,  the  learned 
Judge  remarked  that  he  had  had  great  flnctoa. 
tions  of  opinion,  and  he  was  still  by  no  means 
free  from  doubt  But  after  anxioudy  consider. 
ing  all  the  data  from  which  the  contract  was  to 
be  deduced,  he  could  not  see  that  the  defim* 
dants  could  insist  upon  more  than  was  done  by 
^e  plaintiff.  The  insurance  effected  by  an 
interim  receipt  and  that  evidenced  by  a  policy 
is  one  contract  of  insurance,  evidenced  in  the 
first  place  by  the  receipt  and  continued  by  the 
policy.  The  omission  to  notice  the  existing 
policy  in  the  application  was  not  of  itself  Cstal. 
I  Undoubtedly  there  must  be  notice  given  of  the 
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awnaoft    the  reasonable  import  of  the  form 
«f  iVpikkiAioa  and  the  express  proriiion  of  the 
pQ^  i^ppeed  in  that,  bvi  did  not  make  it  in- 
^apRMkhle  that  notice  Bboold  be  oontained  in 
tkft  lyijlTcmtion  paper.     In  entire  consistency 
vHhtkls  wen  the  N.  B.  at  the  foot  of  the  into- 
lia  leonpt :  «  Any  existing  assunnce  on  the 
piopertj  mnat  be  notified  at  the  issning  of  this 
i«Ms^  or  the  contiact  is  Toid."    The  sgent  had 
nclfi  notice  that  there  was  an  insnnuioe,  tiie 
anomt  of  which  the  plaintiff  coold  not  at  the 
nonest  state,  but  which  he  emphaticaUy  in- 
nted  on  as  one  to  be  taken  notice  of.    If  what 
«ts  prored  to  hare  been  said  about  it  had  been 
vrittcn  on  the  face  of  the  application,  it  wonld 
ba?e  been  out  of  the  question  to  uige  that  the 
eat  of  more  particular  information  made  the 
Qotioe  of  no  aTail.    It  would  hare  been  there 
to  be  acted  on  or  remitted  for  further  particu- 
hiSi  ss  the    Company  chose.    It,  therefore, 
indisputable  that  notice  of  the  existing 
was  given  to  the  agent,  tlie  proper 
to  receive  it.    If  the  Company  had  then 
done  what   the   receipt    intimated    was   the 
rankine,  and  either  declined  the  risk  or  inued 
a  policy,  the  matter  would  have  been  simple. 
The  tot  case  would  speak  for  itsell    In  the 
seeoad  the  plaintiff  would  have  had  notice  that 
the  continuance  of  the  insurance  from  hence- 
forth depended  not  on  the  notice  alone,  but  on 
a  farther  act|  tIs.,  the  mention  in  or  endorse- 
most  on  the  policy,  which  was  at  once  the 
itipolated  cTidence  of  receipt  of  a  notice,  and 
of  the  Company's  assent  to  the  double  insur- 


Appeal  allowed. 


COtFBT    OP    QUKEITS    BENCH— APPEAL 

SIDE. 

Montreal,  Dec.  14,  1877. 

Pfvaml  .'^— Chief  Justice  Dobion  and  Justices 
Mosx,  Ramsat,  Tbssibr  and  Caoss. 

Tn  Casadiam  Natioatiom  Co.,  (Plfb.  below) 
Appdlants ;  sad  McCohkbt  (Deft,  below)  Be- 
^MBident. 

C^rhen^LoaM  qf  bagga^^'-Fire  on 
SUamer-^IAahaUy   qf  eanitn—Ser' 

AU.  tkat  a  itesmhoat  eompany  is  liaUa  for  the 
tsIm  of  piMenism'  baiSBcedsstrojed  by  a  fire  on  the 
■Cmsmt,  onleM  it  be  elearly  proved  that  the  fire 
•esMied  from  some  eaose  orer  whieh  the  CemiMuiy 
■ae  so  eoBtrol* 
2.  thai  the  Court  of  BeTiew  in  the  Proyinoe  of  Que- 
a  ease  haek  to  the  Oonrt.below,  hi  order 

be  deferred. 


Dathe  lOth  June,  1872,  the  minor  daughter 
of  HsOonkey,  the  rsspondeiit,  was  a  passenger 
oaVe  steamer  « Kingston,''  belonging  to  the 


Company,  appellants.  A  fire  having  occurrni 
on  board,  the  minor's  trunk  and  contents, 
valued  at  $142.50,  were  destroyed.  An  action 
was  brought  for  the  mlue  of  the  bsggage 
destroyed  and  other  damages. 

The  appellants  pleaded  that  the  fire  happened 
throughy^f  mufeurtf  and  by  no  fitult  of  theirs, 
every  precaution  to  guard  against  fire  having 
been  taken. 

The  Superior  Court  dismissed  the  action, 
holding  that  the  Company  were  not  guilty  of 
negligence. 

In  Review  this  decision  was  reversed*  and  the 
respondent  held  entitled  to  recover;  but  the 
Court,  considering  that  the  value  of  the  trunk 
and  contents  was  not  satisfoctorily  proved, 
ordered  the  record  to  be  sent  back  to  the  Supe- 
rior  Court,  in  order  that  the  aermgni  wppUUrire 
of  the  respondent  might  be  taken  as  to  such 
value.  This  was  done,  and  subsequently  judg- 
ment was  entered  for  the  amount  so  established. 

The  Company  having  appealed, 

Bamsat,  J.,  for  the  Court,  remarked  that  the 
evidence  showed  a  reasonable  amount  of  care 
on  the  part  of  the  appellants,  but  there  was  no 
attempt  to  show  how  the  fire  occurred.  The 
question  arose,  whether  the  Court  had  to  con-- 
sider  a  fire  the  result  ot  forte  mojeurt  in  all 
cases  where  the  cause  did  not  appear.  This 
view  could  not  be  adopted.  The  appellants 
ought  to  have  established  something  more  than 
they  had  done ;  they  ought  to  have  shown  that 
it  was  not  through  their  fiiult  that  the  fire  oc- 
curred. As  to  the  principle  of  the  action,  the 
respondent  rightly  succeeded.  As  to  the 
amount^  the  appellants  had  dmwn  the  attention 
of  the  Court  to  the  order  of  the  Court  of  Re- 
view, sending  the  record  back  in  order  that  the 
otrmnU  iwpipUioirt  might  be  deferred.  Under 
the  circumstances  this  was  proper,  and  the 
Judgment  would  not  be  disturbed. 

Judgment  confirmed. 

J.  L.  Morria  for  appellants. 

MaenuuUr  ^  BtUl  for  respondent. 


y£W  PUBLICATIONS, 

*» 

Tn  AMnioAM  Law   Rivnw,  January,   1878. 
Boston :  Little,  Brown  k  Co. 
The  American   Lam  Rewiam^  which   appecra 
quarterly,  has  entered  upon  its  twelfth  year.   It. 
is  edited  with  great  care  by  Messrs.  Moorfield 
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storey  and  Samuel  Hoar,  and  its  summaries  of 

decisions,  to  which  we  are  indebted  for  many  of 

the  latest  cases,  are  especially  valuable.    The 

January  number  contains,  among  other  matter 

of  interest,  a  well-written  paper  on  <<  The  Par- 
liaments  of  France,"  from  which  we  shall  make 
some  extracts  in  another  issue. 

Albany  Law  Journal,  Vol.  17,  Ko.  1,  January 
6,  1878  ',  edited  by  Isaac  Grant  Thompson. 
Albany :  Weed,  Parsons  k  Co. 

There  is  no  fiilling  off  in  the  interest  which 

the  contents  of  the  Albany  Lam  Journal  possess 

for  the  legal  reader.    The  cunent  number  has 

a  Tery  readable  notice  of  Bufus  Choatei  and  his 

opinions  on  the  celebrated  trial  of  Professor 

Webster  for  the  murder  of  Dr.  Parkman. 


Chioaoo    Legal    News,    December  29,    1877. 
Chicago:  Legal  News  Printing  and  Pub- 
lishing Company. 
This  journal,  issued  weekly,  and  edited  by  a 
lady,  Mrs.  Mjm  Bradwell,  eyinces  the  same 
energy  with  which  it  was  established  ten  years 
ago.    It  presents  the  bar  with  a  large  number 
of  judicial  opinions  in  advance  of  the  regular 
reports,  and  in  other  respects  fills,  with  marke^ 
ability,  the  position  which  it   marked  out  foi 
itself. 


RECENT  ENGLISH  DECISIONS, 

Bailmsnt.— The  plaintiff  left  his  bag,  worth 
more  than  £10,  at  the  cloak  room  of  defend- 
ant's station,  and  received  a  ticket  therefor,  on 
the  face  of  which  was  the  date  and  number  of 
it,  and  the  time  of  opening  and  closing  the 
cloak  room,  and  the  words  "  See  Back."  On 
the  back  it  was  stated  that  the  Company  would 
be  responsible  only  to  the  amount  of  XlO. 
There  was  also  a  notice  to  this  effect  hung  in 
the  cloak-room,  in  a  conspicuous  place.  The 
Judge  left  these  questions  to  the  jury :  <<  1.  Did 
the  plaintiff  read  or  was  he  aware  of  the  spe- 
cial condition  upon  which  the  articles  were 
deposited?  2.  Was  the  plaintiff,  under  the 
circumstances,  under  any  obligation,  in  the 
exercise  of  reasonable  and  proper  caution,  to 
read  or  make  himself  aware  of  the  conditions  ?" 
Both  questions  were  answered  in  the  negative, 
and  the  Judge  ordered  judgment  for  plaintiff. 
Seld,  that  there  must  be  a  new  trial. — Parker 
v.  The  South  EatUrn  Railway  Co,,  s.  o.  1  C.  P.  D. 
618. 


Bill  1^  Lading. — Ono  hundred  barrels  of  oil 
and  one  hundred  and  six  palm  baskets,  oon^ 
signed  to  defendants,  were  shipped  under  a  bill 
of  lading,  signed  by  plaintiff;  containing  the 
clause :  "  Not  accomitable  for  rust^  leakage,  or 
breakage.^  Some  of  the  oil  escaped  and  caused 
damage  to  the  baskets.  In  an  action  for  the 
balance  of  freight,  the  consignees  set  pp  a 
counter  claim  for  this  damage.  J7<^  that  the 
exemption  in  respect  of  leakage  did  not  extend 
to  the  damage  by  the  oil  which  leaked  out — 
Thrift  T.  ZoaUt  2  C.  P.  D.  432. 

Company. — At  a  general  meeting  of  the 
shareholders  of  a  company,  B.,  who  owned 
no  stock,  was  unanimously  elected  director. 
The  shareholders  at  the  time  consisted  of  leyen 
directors  of  the  company,  and  there  were  no 
others.  Th6  articles  of  the  company  provided 
that  no  person  who  had  not  owned  twenty 
shares  for  two  months  should  be  eligible  aa  di^ 
rector,  unless  he  had  been  recommended  by  the 
board  of  directors.  B.  refused  to  act^  but  the 
company  sent  him  an  allotment  of  twenty 
shares.  On  an  order  to  wind  up  the  company, 
held,  that  B.  was  not  a  contributory. — In  re  Eaet 
Norjolk  Tramwaye  Co.,  5  Ch.  D.  963. 

RECENT  VNITBD  STATES  DECISIONS. 

Aeeomplice. — A  conviction  may  be  had  on  the 
evidence  of  an  accomplice,  corroborated  only 
by  that  of  his  wife. — Blackburn  v.  Common- 
wealth,  12  Bush,  (Ky.)  181. 

Action.'T'A  city  established  watetworks,whicli 
any  one  might  connect  with  l^is  house  and  use, 
paying  rates.  The  pipes  in  front  of  the  house 
were  so  negligently  laid,  near  the  surfi^e  of  the 
ground,  that  they  froze  and  burst.  In  an  action 
by  the  owner  of  the  house  against  the  city, 
held,  that  he  could  recover  the  rates  paid  while 
deprived  of  the  use  of  the  water,  but  not  for 
damage  to  the  house  or  loss  of  tenants. — Smith 
V.  Philadelphia,  81  Penn.  St.  38. 

Adverse  PoueMton.— Possession  by  a  corpora- 
tion cannot  be  tacked  to  a  previous  possession 
by  the  individuals  forming  the  corporation, 
organized  as  a  voluntary  society  for  the  same 
purposes,  bo  as  to  make  a  title  by  adverse  pos- 
session.—  R^ormed  Church  v.  SehooUr^ftr  ^^ 
N.  Y.  134. 
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POWERS  OF  BAR  COUNCILS. 

A  cue  was  decided  daring  the  December 
Teim  of  the  Court  of  Queen's  Bench  st  Quebec, 
widely  although  disagreeable  in  iU  personal 
aspect,  .t^sed  an  interesting  and  important 
question  as  to  the  anthority  of  Conncils  of  the 
Bar  in  the  Province  of  Qoebec  over  the  mem- 
bers of  the  profession,  and  also  as  to  the  power 
of  the  ordinary  Civil  Conrts  to  interfere  with 
the  decisions  of  Bar  Coondls.  The  respond- 
ent, Mr.  Brsssaid,  had  charged  Mr.  CFarrell,  a 
member  of  the  Bar  of  the  Quebec  Section,  before 
the  Cooncil  of  the  Section,  with  conduct  un- 
becoming the  honor  and  dignity  of  the  pro- 
iBHfam,  in  acting  on  a  certain  occasion  as  a 
coBslable  in  a  case  in  Whidi  he,  Mr.  CFarrell, 
had  be^n  engaged  as  attorney.  The  Council  of 
the  Bar  of  Quebec  having  found  Mr.  O'Farrell 
gnilty,  he  obtained  a  writ  of  prohibition  to  re- 
atialn  their  proceedings,  and  the  Superior  Court 
maiatained  the  writ.  The  case  was  carried  to 
the  Court  of  Review,  and  this  tribunal,  hold- 
ing thai  the  decision  of  the  Council  was  subject 
only  to  an  appeal  to  the  Qeitetal  Council  bf  the 
Bar,  and  not  to  the  law  courts,  deddiBd  that  the 
writ  of  prohibition  had  inued  illegally. 

It  is  a  singular  feature  of  ^is  judginent'that 
it  apparently  assumes  to  review  and  reverse  hot 
only  the  judgment  of  the  Superior  Court,  but 
ah»  that  of  the  CotiH  of  Queen's  Bench,  the 
bi^est  provincial  tribunal,  which  had  6rdered 
the  proceedings  in  prohibition.  The  decision  of 
the  Court  of  Review  will  be  Ibund  reported  in 
the  Quebec  Law  Reports,  vol.  3,  p.  33.  Mr. 
Justice  Stuart  remarked  (p.  66)  :  "  The  law  in 
the  clearest  manner  denies  to  any  Court  the 
right  to  interfere  with  the  Judgment  of  the 
CiMncil  touching  the  discipline  and  honor  of 
that  body.  The  principal  features  of  the  act  of 
iaBsrporatlott  are  taken  from  the  practice  in 
MoMt,  iBciuding  thai  main  and  principal  fea- 
tnefliat  the  Bar  shall  exercise  the  powers  of 
sdff^enuMUt  UBitimmrtled  by  Courts  and 
wM  a  right  of  appMl  to  tiis  Cknetal  Council 
the  Coiiiidl  of  SeotlOBs,  as  the  sole  Md 


only  remedy.  There  is  then  a  remedy  provided 
by  the  law  for  the  members  aggrieved  by  the 
Council  of  the  Sections  which  is  exclusive  of  all 
others,  and  while  that  exists  the  extraordinar 
remedy  by  prohibition  does  not  lie.  The  scop 
and  purpose  of  the  prohibition  is  to  keep  infer- 
ior Courts  within  the  limits  of  tli'eir  own  Juris- 
diction, and  to  prevent  them  from  encroaching 
upon  other  tribunals.  The  Superior  Court  itself 
cannot  practice  an  encroachment  upon  the 
tribunal  of  the  General  Council,  under  plea  of 
restraining  the  Council  of  Sections.'* 

It  was  this  Judgment  which  was  brought 
under  the  notice  of  the  Court  of  Queen's  Bench. 
The  Judgment  of  the  full  Court  was  rendered 
last  month  by  Mr.  Justice  Cross,  and  in  view 
of  the  interest  which  the  case  possesses  for 
the  profession  it  is  worth  while  to  quote  the 
remarks  of  the  Judge  in  exteruot  which  we  do 
from  his  Honor's  notes.  Mr.  Justice  Cross 
said: — 

**  The  questions  raised  in  this  case  are  on  a 
writ  of  prohibition  issued  out  of  the  Superior 
Court  at  Quebec  on  the  petition  of  CFarrstl^ . 
appellant,  asking  that  certain  proceedings 
against  him  taken  at  the  instance  of  Brassard, 
the  respondent,  as  prosecutor  before  the  Council 
of  the  Bar,  Section  of  the  District  of  Quebec, 
be  restrained. 

(«The  writ  was  at  first  refiised,  but  on  an 
appeal  to  this  tribunal  was  directed  to  be 
issued,  did  issue  accordingly,  and  on  trial  azld 
hearing  before  His  Honor  Mr.  Justice  Dorion 
was  maintained  by  Judgment  rendered  on  the 
6th  of  May,  1876.  This  judgment  was  after- 
wards, on  the  7th  December,  1876,  reversed  ini 
Review  by  a  Court  composed  of  three  Judges. 
The  present  appeal  seeks  to  set  aside  the  judg- 
ment in  Review  and  to  restore  the  judgment  of 
His  Honor  Mr.  Justice  Dorion  of  the  6th  May^ 
1876. 

"The  proceedings  sought  to  be  restrained 
were  on 'an  accusation  framed  by  the  Syndic  of 
the  Bar  upon  a  complaint  preferred  by  the  now 
respondent,  Brassard,  on  which  he,  O'Farrell, 
was  cited  before  the  Council  of  the  Bar  to 
answer  to  the  charge  which  it  contaiBed, 
accusing  him  of  conduct  derogatoiy  to  ths 
honor  and  dignity  of  the  Bar. 

**  The  judgteent  redderbd  on  this  oompfaiat 
was  within  the  terms  of  the  aocnsatkm.  *  It  is 
nnneoessaiy  at  present  to  refer  pairtievlaily  pi 
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the  terms  of  the  accusation,  as  they  were  ample 
and  in  excess  of  the  finding. 

"  The  Council  found  O'Farrell  ffiiilly  in  the 
terms  following  : — 

**  Isi.  Haring  abaut  the  26th  of  Vajr,  1874, 
been  named  and  sworn  as  constable  at  St. 
Etienne  de  la  llalbaie,  which  charge  he  accepted 
▼olnntarijj,  in  a  prosecution  wherein  he  acted 
for  the  complainant  in  his  quality  of  advocate 
and  attorney,  ihua  cumulating  in  the  same 
proceedings  the  functions  of  advocate  and 
constable,  and  having  on  the  night  of  the  26th 
or  37th  May,  1874)  accompanied  by  a  dosen  of 
men,  as  a.  constable  arrested  one  Joseph  Quay 
in  the  parish  of  St.  Agnes. 

''  2nd.  Having  on  the  nighi  of  the  22nd  or 
23rd  June,  1874,  accompanied  the  bailiff 
charged  with  the  arrest  of  one  Alexander  Mur. 
ray  dU  Brunoche,  of  St.  Agnes,  farmer,  and 
having  aided  and  assisted  in  making  the  arrest 

"That  he  had  thereby  rendered  himseli 
guilty  of  infractioDs  of  the  discipline  and  of 
actions  derogatory  to  the  honor  of  the  Bar  and 
to  the  dignity  of  the  profession  of  advocate. 

"  Bmssard,  who  was  prosecutor,  and  now  re* 
spondent,  appears  and  supports  the  proceedings 
attacked  by.  the  prohibition  and  by  the  present 
appeal. 

"  The  primary  question  raised  is,  Whether  the 
Kection  of  the  Bar  really  possess  the  powers  they 
have  so  assumed  to  exercise  ?  In  other  wordf , 
Can  they  justify  the  assertion  of  these  powers 
under  the  act  of  their  incorporatioo  and  the 
amendments  thereto? 

<<  By  Statute  29  Vic^  cap.  27,  sec.  3,  the  Cor- 
poration of  the  Bar  are  empowered  to  make  by- 
laws, rules  and  orders  for  the  interior  discipline 
and  honor  of  the  members  of  the^Bar. 

«« By  Sec.  10,  Sub-sec.  1,  the  Council  of  each 
Section  have  power  for  the  maintetiance  of  the 
discipline  and  honor  of  the  body,  and,  as  the- 
importance  of  the  case  requires,  to  pronounce, 
through  the  Batonnier,  a  censure  or  reprimand 
against  any  member  guilty  of  any  breach  of 
discipliike  or  of  any  action  derogatory  to  the 
honor  of  the  Bar ;  and  the  Council  may,  accord- 
ing  to  .the  gmvity  of  the  offence,  punish  such 
member,  hy  suspending  him  from  his  functions 
for  any  period  whatsoever  in  the  discretion  of 
the  m4  Couucil,  notjezceeding  five  years,  sub- 
ject Qfily  to  appeal  to  the  General  Council,  as 
thereinafter  provided. 


«*  3rdly.  To  prevent,  hear,  reconcile  and  deter- 
mine all  complaints  and  claims  made  1^  ttdrd 
parties  against  members  of  the  Bar  in  the  Sec- 
tion in  matters  connected  with  their  profee- 
sional  duties. 

"  If  the  duty  of  the  Court  here  required  them 
to  take  cognisance  of  the  evidence  adduced  be- 
fore the  Council,  and^to  reform  the  finding,  they 
would,  in  my  opinion,  be  justified  in  re-atating 
it  in  a  fbrm  more  ag,pmvated  than  it  now  ap- 
pears of  reoord,  and  it  would  thes  sllll  b»  ob- 
noxious to  the  nune  test  that  is  now  .mght  to 
be  applied  to  its  validity.    The  question  that 
oomes*up  to  be  solved  Vx  us  Is  not  whetlMr  the 
proof  supporti  the  finding^  hut  whether,  sup- 
posing the  proof  to  be  ample,  the  law  author- 
ises any  such  finding—whether,  In  fiic^  any 
offence  whatsoever  known  to  or  prohiUted  by 
the  law,  is  stated  in  the  judgment,  or  even  in 
the  complaint  itself  made  injthis  case,  against 
CFarrell.    I  entertain  no  doubt  that  Judicial 
functions  are  conferred  on  the  different  Secttona 
of  the  Council  of  the  Bar.    Courts  are  contti-  > 
tutedy  by  their  act  of  incorporation,  with  the 
forms  and  other  essentials    for  the  trial    of- 
offences,  infiractions  of  discipline,  and  actkma 
derogatory  to  the  honor  of  the  Bar ;  but  how 
was  it  to  be  ascertained  wtiat  constituted  sncli 
infractions  or  derogation?    What  was  lawfal 
before  the  granting  of  tiiis  charter  remained 
unforbidden  by  any  law  after  it  came  into  fbroe. 
The  Legislature  had  no  intention  to  substitate 
the  new  tribunal  thus  erected  in  the  room  of 
any  of  those  existing,  having  jurisdiction  over 
infhK^ons   of    the    existing  laws.      In    the 
absence  of  any  such  intention,  the  ordinary 
existing  tribunals  are  presumed  to  retain  their 
functions  and  to  be  sufficient  for  their  fulfil- 
ment.   What,  then,  were  to  be  the  dutiea  of 
the  newly  created  Courts?    That  queeUoo^  it 
seems  to  me,  is  answered  by  reference  to  8ec«-- 
tion  3,  which  gives  power  to  the  f?mporati<m 
to  make  by-laws,  rules  and  orders  lor  the  inte- 
rior discipline  and  honor  of  the  membera  of 
the  Bar.    This  is  a  quau  legislative  authority 
empowering,  not  each   particular  Section  for  ' 
itself  but  the  general  body,  to  define  bjhj^hvm^ 
what  should  be  considered  infraotions  of  disoi*. 
pline  and  actions  derogatory  of  the  honor  <Mf  ^ 
the  Bar ;  and  if  they  did  so,  irithin  tlie  bonnda:  . 
of  reason  and  justice,  their  by-laws  would  te. 
valid,  and  the  different  Sections^  through 
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CoonciU,  would  be  the  judges  of  the  facts  in 
snj  compUint  brought  before  them,  framed 
Qpon  the  by-laws,  specifying  the  offences. 
They  would  be  Judges  under  a  code  of  laws 
frsmed  to  gire  them  jurisdiction,  and  there- 
open  any  party  considering  himself  aggriered 
by  their  judgments,  would  have  no'  other 
Tecoune  sare  an  appeal  to  the  Qeneral  Council. 
**  The  complaint  in  such  cane  would  require  a 
specification  of  &cls  constituting  the  offenc^^  as 
defined  by  the  By-law.  The  form  prescribed 
for  Toting  guilty  or  not  guilty,  lit  peculiarly 
applicable  as  going  to  show  thti  inttiiition  of  the 
Uw. 

**  In  the  present  instance  there  in  a  specifica- 
ticD  of  liu;tA.  but  there  m  net  law  to  constitute 
these  fkcts  an  offence.  Mr.  O'Parrell  very  natur- 
ally  ssys :  '  I  was  not  warned  that  acting  as  a 
constable,  or  assisting  a  constable  in  arresting  a 
pciton  accused  of  crime,  would  be  considered  an 
ofiienoe,  and  up  to  the  bringing  of  the  complaint 
against  me  I  ccmsidered  it  not  only  a  proper  but 
a  hndable  act,  and  I  had  this  security  that  I 
blew  there  was  no  law  against  it ;  but  had  the 
Barpromulgated  a  By-law  declaring  it  an  infrac- 
tion of  discipline,  or  a  degradation  of  its  honor, 
to  assist  a  common  bailiff  or  constable,  I  should 
hare  been  forewarned,  and  have  arolded  doing 
ao-  As  matters  stand,  I  fbel  that  I  have  done  no 
wrong,  hare  broken  no  law.'  It  has  been  argued 
^t  he  might  hare  been  compelled  to  act  as 
constable.  I  concede  that  the  Bar  could  make 
no  law  to  pnnish  him  for  acting  by  compulsion, 
but  I  can  see  no  reason  to  prerent  them  from 
making  a  By-law  to  Tisit  with  their  displeasure 
members  of  their  Body  who  may  volunteer  to 
•atmne  the  lower-class  duties  of  constable,  par- 
ticularly in  cases  where  the  same  party  had 
acted  aa  attorney  or  adrooate,  and  to  prescribe 
tkataoch  conduct  would  be  held  derogatory  to 
the  honor  of  their  body.  I  think  that  such  a 
Bjulaw  would  be  perfectly  within  their  powers ; 
but  without  such  forewarning  prescribed  in  a 
legal  manner,  if  to-day  they  can  make  a  crime  of 
aBting  aa  a  constable,  they  may  on  any  future 
ooewion,  without  rule,  and  according  to  caprice, 
dessee  some  other  state  of  &cts  to  constitute 
aMke  offence.  If  they  can  do  so  in  regard  to  a 
coMlable,  without  previous  warning,  they 
night  aa  well  without  such  previous  warning  de- 
cf«e  that  Mr.  (VFarreU  should  be  suspended  for 
as  Colonel  to  a  Regiment  of  volunteers. 


'<  I  think  an  analogy  may  be  drawn  from  the 
practice  in  the  Courts  Martial,  and  the  prin> 
ciples  by  which  these  tribunals  are  guided  iii 
their  deci.^lons.  By  reference  to  Simmons  on 
Courts  Martial,  I  find  that  Her  Majesty  was  em- 
powered by  the  Mutiny  Act  to  make  articles  of 
war,  under  certain  limitations,  for  the  mainten- 
ance of  discipline  in  the  army,  but  there  is  no 
such  thing  as  a  prosecution  for  infraction  of  dii}- 
cipline  generally.  On  the  contrary,  the  articleii 
of  war  carefully  specify  what  shall  be  consider- 
ed infractions  of  discipline,  and  proseoutionii 
are  required  to  specify  the  fiacts  which  brini? 
each  particular  case  within  the  article,  of  which 
the  fiicts  constitute  an  infiraction ;  and  cases  are 
given  where  the  findings  were  set  a»ide  for  want 
of  such  specification ;  as,  for  instance,  the  case 
of  Lieut  Imlaok,  found  guilty  of  ungentlemanly 
conduct.  Thus,  the  charge  has  to  be  supported 
by  a  statement  of  foots,  and  these  facts  muKt 
bring  the  case  within  one  of  the  articles  of  war. 
defining  the  offence.  In  the  present  case  we  have^ 
astateof  fhcts,  but  we  have  no  article  or  By-law 
declaring  any  offence  to  which  the  state  of  fiact<i 
can  apply. 

**I  apprehend  the  customs  prevailing  in 
England  or  France,  do  not  much  assist  by  way 
of  precedent.  The  associations  of  the  Bar  there 
were  voluntary  organisations  and  I  beliere  4di 
France,  the  decrees  involved  no  consequences « 
that  could  be  enforced  by  compulsion,  save  that 
the  aasociation  struck  from  their  roll  whom 
they  chose.  This  they  could  do  without  being 
accountable  to  anybody.  The  Courts,  if  they 
chose,  being  the  actual  power,  could  recogifjMe 
the  acts  of  the  Bar,  and  through  courtesy  prpb* 
ably  did,  although  not  bound  to  do  so.  But  a» 
a  person  might  be  expelled  from  the  society 
simply  because  he  might  have  made  himself 
disagreeable  to  the  majority,  and  was  coase- 
quently  struck  off  their  roll,  there  was  really  no 
power  in  the  Courts  to  restore  him,  but  the 
Courts  themselves,  possessing  the  power  over 
the  Advocates  or  Barristers,  probably,  and  I 
believe  did,  always  recognise  the  discretion 
exercised  by  the  Bar  in  excluding  those  they 
had  disapproved  of,  provided  they  deemed  the 
discretion  reasonably  exercised.  Nor  is  it 
likely  they  would  without  very  strong  reasond^ 
interfere  between  the  Bar  and  a  member  they 
had  excluded  to  permit  him  to  practise  against 
their  decision.    The  difierenoe  here  seems  te  be 
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that  the  practice  in  Fnmce  has  been  taken  and 
made  the  basis  of  a  law  inyoWing  reciprocal 
duties  and  obligations,  imposing  them  as  com- 
pnlsorji  and  creating  an  authority  to  enforce 
them,  thns  making  it  obligatory,  that  such 
authority  should  be  exercised  in  a  lawful 
manner,  and  subjecting  it  to  the  control  of  the 
higher  legal  tribunals.  The  Bar  of  the  ProT- 
ince  of  Quebec,  baring  chosen  to  accept  a 
charter  of  incorporation,  and  to  assume  the 
exercise  of  judicial  functions,  thereby  conferred 
upon  them,  have  as  a  consequence  abdicated 
the  right  of  arbitrary  expulsion,  and  subjected 
th'ir  action  to  the  supervision  of  the  higher 
tribunals.  The  status  of  membership  of  their 
body  has  become  a  recognised  legal  right,  which 
it  is  the  duty  of  Courts  to  protect,  and  they  will 
not  permit  it  to  be  infringed  without  a  valid 
and  sufficient  legal  cause  being  shewn  for  so 
doing. 

'*  If  called  upon  to  express  my  opinion  of  Mr. 
O'Farreirs  conduct  on  the  occasion  I  should 
make  it  very  strong  and  decided,  but  that  is 
unnecessary  and  uncalled  for. 

*<  According  to  the  opinion  of  this  Court  the 
judgment  of  the  Court  of  Review  is  to  be 
reversed,  and  the  order  for  prohibition  made 
absolute,  according  to  the  original  judgment  of 
the  Superior  Court  on  the  merits  of  the  case." 

Mr.  O'Farreirs  conduct  is  not  approved  by 
either  the  Courts  or  the  Council  of  the  Bar. 
But  he  gets  the  benefit  of  the  absence  of  a  by. 
law.  'This  is  more  than  a  technicality.  The 
judgment  of  the  Appeal  Court  rests  upon  an 
important  principle,  that  punishments  are  not 
to  be  awarded  for  indefinite  ofifonces,  and  espe- 
cially at  the  pleasure  of  th»  majority  of  a  fluc- 
tuating and  almost  irresponsible  tribunal.  The 
Councils  of  the  Bar  must  not  wait  until  some- 
thing has  been  done,  and  then  call  it  sn  offence ; 
they  must  define  beforehand  what  shall  be 
deemed  offences.  If  ihe  Council  of  one  Section 
choose  to  make  acting  as  a  constable  an  offence, 
another  might  place  in  the  same  category  par- 
ticipation in  the  profits  of  money-lending  and 
discounting,  as,  for  instance,  by  holding  stock 
in  a  bank ;  or  the  possession  of  shares  in  any 
other  trsdiug  or  manufacturing  company,  or 
the  buying  and  selling  of  real  estate  as  a  specu- 
lation. A  m%iority  of  a  Council  might  be  found 
in  particular  circumstances  voting  in  a  very 
whimsical  manner,  and  it  is  wise  to  place  some 


restraint  upon  their  action,  by  compelling  ibtm 
to  define  the  acts  which  they  intend  to  pnnish 
as  crimes. 


THE  ST,  ANDREW'S  CBOBCH  CASS. 

In  our  referancc  to  this  case  (page  13),  ft  was 
inadvertently  stated  that  the  decision  of  the 
Supreme  Court  whh  unanimous.  This  was  an 
inaccuracy ;  the  Chief  Justice  and  Mr.  Justice 
Strong  dissented  iu  iiokvor  of  the  respondents, 
the  Minister  and  Trustees  of  the  Church.  The 
Canadian  Judges  therefore  stood  exactly  six  to 
six — Justices  Johnsoui  Monk,  Sanborn,  Tessier, 
Strong,  and  Chief  Justice  Richards  for  the 
Church,  and  Chief  Justice  Dorion  and  Justice^ 
Ramsay,  Ritchie,  Taschereau,  Fournier  and 
Henry  for  the  penholder. 


KEPOETS. 

COURT    OF    QUEEN'S     BENCH— APPEAL 

SIDE. 

Montreal,  December  14, 187 T. 

Preteni: — Chief  Justice  Dobiov,  and  JoatlceB 
MoHK,  Ramsat,  Tibsibb,  and  Cross. 

.  Tbs  Hontbbal,  Ottawa  k  Wxstbsv  Bajlwav 
Co.,  (defts.  below)  Appellants ;  and  Busy  (plff- 
below)  Respondent. 

Agency — Quantum    MeruU-^Servicet    in   pro- 
moting interesU  qf  a  RaUfoay  Cowgniny. 

B.  worked  for  eeveral  yearB,  in  a  general  way,  to 
advance  the  interMts  of  a  railway  oompany ;  he  oao- 
vaesed  for  stock,  and  assisted  in  the  eleetien  of 
city  ooancilloTB  and  others  who  fkvored  the  graatincr 
of  aid  to  the  undertaking.  Held,  that  he  was  entitled 
to  compensation  for  the  valae  of  his  servioes,  although 
he  had  not  been  promised  any  remuneration. 

Bury,  the  respondent,  firom  1st  December, 
1870,  to  1st  July,  1873,  rendered  certain  Mr- 
vices  to  the  company,  appellants,  who  were 
engaged  in  the  construction  of  a  line  of 
railway.  The  services  consisted  chiefl/  in 
securing  the  passage  of  by-laws  by  the  eor- 
pozation  of  the  city  of  Montreal,  and  in  cesteiiL 
counties  and  municipalities  along  the  line  ot 
railway,  authorising  the  subscription  of  akock 
in  the  company,  and  the  granting  of  bcm^eea. 
Bury  was  a  stockholder  in  the  oompeay,  end 
owned  property  along  the  proposed  line  of 
milway.  Action,  for  value  of  services  renclered. 
Plea,  that  Bury  never  w<is  in  the  employ  of  %h» 
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ocmpttiy,  and  was  nerer  piomued  any  remun- 
eration for  his  ezertionfl  on  its  behalf. 

The  Court  below  (Mackay,  J.)  maintained 
tke  action  for  the  sum  of  $2000.  The  company 
Having  appealed, 

Bamsat,  J.,  dissenting,  would  be  for  dismisfr- 
•ng  the  action  altogether.  There  was  no 
cTidence  of  any  engagement  or  promise  of 
payment  by  the  company.  Buiy,  apparently} 
wished  to  be  paid  for  the  use  of  his  influence* 
But  he  had  personal  grounds  for  doing  as  he 
did,  it  being  proved  that  he  had  real  estate 
V)  the  value  of  |20,000  in  the  immediate 
ndnity  of  the  line  of  railway. 

DoRioM,  C.  J.,  for  the  majority  of  the  Courti 
fODsidered  thai  Bury  was  entitled  to  be  paid. 
He  worked  to  promote  the  prosperity  of  a 
9mpany  already  in  existence,  not  to  oiganiae 
«.new  company,  and  the  Vice-President  testified 
Hat  his  services  had  been  valuable.  Too 
fOich^  however,  had  been  allowed  for  the  work 
4me,  and  this  Court  would  reduce  the  amount 
ts  $750. 

Hoax,  J.,  concurring,  remarked  that  there 
was  nothing  illegal  or  immoral  in  what  Bury 
dd,  and  the  value  of  the  services  was  fully 
established. 

Judgment  reformed. 

J.  M.  LoTonger  for  Appellants. 

IhtAfty  IhtOrey  Sobtdtna,  HvUhinwn  ^  Walker 
iit  fiespondent. 


Thi  Mt%a  LiFi  Insdbahoi  Co.  (plfis.  below), 
ijipellants;  and  Rooklidgi  (deft,  below),  Re- 
ipfident. 

IV  appellanta  tent  to  a  loeal  i«6nt  a  letter  in  the 
tatft  eited  below,  making  an  offer  which  the  agent 
■«t»ted.  Held,  that  a  new  acreement  was  effected 
brae  letter,  and  the  miety  was  disehaiged. 

Ibe  question  was  whether  a  sorety  had  been 

<ilMlMrged  by  a  change  in  the  terms  of  the 

«IVemeBt  of  the  person  for  whom  he  was 

fiqrigr.    The  respondent,  Booklidge,  was  surety 

forsie  Beed,  the  agent  of  the  appellants  at 

Si  j>hn,  N3.    The  bond  was  conditioned  for 

%\pO,  that  Seed  should  fidthftillj  discharge 

)di  Unties  in  soliciting  insurances  for  the  com- 

ps»(  and  should  pay  over  all  mon^s.    On  the 

30iiof  November,  1874,  the  appellants  wrote 

4h<  mowing  letter  •_ 


J.  A.  Rksd,  Esq.,  St.  Johns,  N.B. 

Dear  Sir, —By  referring  to  my  letter  of  21st  inst.,  it 
will  be  ohsenred  that  the  old  balance  due  firom  yon  is 
S309.14  United  States  currency. 

If  you  will  remain  in  New  Brunswick  daring  the 
year  1875,  giring  your  entire  energies  exelosiTely  to 
promoting  the  iStna  Life  Insurance  Company's  bosi- 
ness  therein,  taking  pay  therefor  in  the  shape  of  a 
commission  of  twenty  per  cent,  on  new  busineH  pn>- 
cured  after  January  1st,  1875,  together  with  fiTe  per 
cent,  on  the  renewals  of  ^1  the  Company's  business  in 
that  Prorinoe,  u  they  are  collected  by  yoa,as  speci- 
fied in  your  original  contract,  I  will  wipe  out  all  the 
above  balance  of  $909.14,  and  interest  thereon,  at  the 
end  of  said  twelve  months— that  is  on  December  Slst, 
1875. 

It  is  understood  that  you  may  take  the  one-thiid  out 
of  the  first  premiums  paid  on  any  new  business  pro- 
cured before  the  Ist  of  Januaiy,  1875,  whether  it  be 
annually  or  semi-annually,  and  whether  paid  this 
year  or  during  next,  provided  they  are  paid  within 
the  Company's  rule  of  sixty  days. 

Your  acceptance  or  rejection  of  this  offer,  expressed 
in  fewest  possible  words,  yon  will  please  indicate  to 
mo  some  time  previous  to  the  15th  of  December,  and 
oblige. 

This  was  followed  by  a  second  letter,  inforqi- 
ing  Reed  that  the  balance  against  him  was 
somewhat  greater  than  mentioned  above,  but 
concluding  as  follows : — <<  However,  it  will  all 
go  into  the  one  lump  and  be  cancelled  on  the 
31  St  of  December,  1875,  if  you  work  the  busi- 
ness through  on  commission  during  1875,  as 
stated  in  my  last  letter,  and  keep  your  accounts 
square  with  this  office  on  that  basis." 

Reed  accepted  the  terms  proposed,  but  con- 
tinuing to  be  remiss  in  his  accounts,  he  was 
dismissed  on  the  21st  August,  1875,  when  the 
deficiency  had  increased  to  $830. 

The  Company  having  sued  the  surety,  the 
latter  pleaded  that  there  was  a  new  agreement 
effected  by  the  letter  cited  above,  of  which  he 
had  no  notice,  and  that  he  was  discharged  from 
liability.  The  Superior  Court,  Mackay,  J.,  sus- 
tained the  plea  and  dismissed  the  action  as 
against  the  surety.  On  appeal  by  the  Company 
the  Judgment  was  confirmed. 

Judgment  confirmed. 

ft 

Tnnholme  ^  Maelartn^  for  Appellants. 
A,  ^  W.  Bobertiom  for  Respondent. 


Lalondb  dU  LaTSKLLi,  (plff.  below)  AppeU 
lant ;  and  Dbolbt,  (deft  below)  Respondent. 

Contraci^^SaU-^ShoH  Delivery, 

By  a  writing  wna  timii  prwi  L.  purchased  tnm  Jf* 
2!K6  cords  of  wood  *'  as  now  corded  at  Port  Lewis,"  (br 
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the  sum  of  $4690,  and  by  the  Mune  writinc  aeknow- 
ledffsd  reoaipt  of  the  wood,  declared  himself  satisfied 
therewith,  and  discharged  the  Tender,  "  de  Umte 
gwroMtie  yJUirieure"  The  pnrohaser  having  measured 
the  wood,  found  it  423  oords  short,  and  a  portion  of  it 
rotten.  Suit  for  value  of  wood  not  delivered  and  of 
the  part  that  was  rotten.  Hdd^  that  by  the  terms  of 
the  agreement  the  sale  was  en  Uoe  and  not  by  the 
eord,  and  the  purchaser  could  not  recover. 

Judgment  confirmed. 

Jf.  F.  Charpeniier  for  appellant. 

Duhamel  (f  RaiwnUe  for  respondent. 


Tm  EAgTimr  Townbhips*  Bavk  (plffis.  below), 
Appellants;  and  Morbill  (one  of  the  defte. 
below),  Respondent. 


Amtmdment  of  writ — Brroneoua  dueriptum  qffo 
Sxeeption  to  thejorm, 

A  firm,  originally  composed  of  two  partners,  admit- 
ted a  third.  The  change  was  not  registered,  and  the 
firm  was  sued  as  if  composed  of  the  first  two  partners 
only.  Service  was  made  at  the  place  of  business  of 
the  new  firm.  Htld,  that  the  plaintiffii  were  entitled 
to  amend  the  writ  by  inserting  the  name  of  the  new 
partner,  and  an  exception  to  the  form,  attacking  the 
aaendment,  pleaded  by  the  new  partner  when  thus 
hrou^t  into  the  case,  was  dismissed. 

The  appellants  sued  a  firm  of  H.  8.  Beebe  k 
Co.  on  promissory  notes.  The  firm  was  des- 
cribed as  composed  of  Anson  Beebe  and  H.  8. 
Beebe ;  but  it  appeared  that  a  third  partner,  the 
respondent  Morrill,  had  been  admitted  into  the 
finn,  though  the  change  had  not  been  register- 
ed. The  service  had  been  made  at  the  place  of 
business  of  the  new  firm.  The  plaintiffs  ob- 
tained leave  to  amend  the  description  of  the 
defendants*  firm  in  the  writ,  so  as  to  include 
Horrill's  name,  and  a  copy  of  the  amended 
writ  was  served  upon  Monrill  personally  at  the 
place  of  business  of  the  firm .  Morrill  appeared 
and  pleaded  an  exception  to  the  form,  based, 
among  other,  grounds,  upon  the  alleged  insuffi- 
ciency of  the  service,  the  return  day  of  the 
original  writ  being  past  before  the  service  of 
the  amended  writ. 

The  Superior  Court  at  Sherbrooke  (Doberty, 
J.,)  dismisaed  the  exception,  *<  considering  that 
the  allegations  of  the  said  aeeptum  d  la  /arme 
are  in  the  nature  of  an  opposition,  or  protest 
acninst  the  interlocutory  judgment  of  this 
Cgort,  granting  plaintiffs'  application  to  amend 
the  writ  of  summons  in  this  cause,  that  plain- 
tiff proceedings  under  and  since  said  amend- 
ment are  legal  and  regular,  and  that  the  said 


allegations  are  irregularly  pleaded  in 
cause,  and  moreover  insufiicient  in  ftct  and  Ji 
law."  The  Court  of  Review  at  Montreal  se^ 
▼ersed  this  Judgment,  ^  considering  that  #ie 
exception  d  la  forme  filed  in  this  cause  ia  wedl 
founded  and  should  have  been  maintained,  and 
that  the  plaintiffs'  action  should  have  been  dv- 
missed  with  regard  to  the  said  John  F.  MorriL.'* 
It  was  fix>m  the  latter  decision  that  the  plaintBs 
appealed. 

DoRiox,  C.  J.,  for  the  Court,  held  that  ih» 
original  judgment  should  have  been  maintauDie<, 
and  that  rendered  by  the  Court  of  Review  mu^ 
therefore,  be  reversed.  The  grounds  assignci 
by  the  judgment  in  appeal  are  as  follows : 

«  Considering  that  the  writ  of  summons  n 
this  cause  was  properly  amended,  leave  bavijg 
first  been  obtained  from  the  Superior  Cour^  yy 
inserting  the  name  of  the  respondent  JohnF. 
Morrill,  as  being  one  of  the  partners  in  the  fini 
of  H.  8.  Beebe  k  Co.,  defendants  in  this  cane, 
and  that  the  amended  writ  and  declaration  wre 
duly  served  on  the  said  respondent ; 

•*  And  considering  that  the  said  respond  At 
has  pleaded  to  the  action,  and  has  suffered  lo 
prejudice  or  injury  from  the  said  amendmot 
being  so  made,  and  that  the  exception  d  lajotye 
by  him  filed  is  not  well  founded  ; 

*<And  considering  that  the  appellants  ha« 
proved  the  material  allegations  of  their  deolaa- 
tion,  and  the  said  respondent  has  fiiiled  to  pitre 
the  allegations  of  his  sevenl  pleadings ; 

"  And  considering  that  there  is  error  in  he 
judgment  rendered  by  the  Judges  sitting^in 
Review  on  the  30th  September,  1876,  rever^^;;^ 
the  Judgment  by  the  Superior  Court  sitting  at 
Sherbrooke  on  the  6th  of  April,  1876,  andli»- 
missing  the  appellant's  action  as  against  theJaid 
respondent  John  F.  Morrill : 

<<This  Court  doth  reverse  and  wi  asiddhe 
said  judgment  of  the  30th  Sept.,  187G,  andfoth 
confirm  the  said  judgment  rendered  by  th.-  Suw 
perior  Court  on  the  6th  April,  1876." 

Judgment  rt^verfd. 

Brook*,  Camirand  ^  Jlurdy  for  App<>llanY 
Terrill  ^  JlaekeU,  for  Respondent. 


NoTi. — The  following  appeals,  also  diided 
on  Dec.  14,  do  not  require  special  notice  :••- 

BABTHg  k  BoTU.  —  Judgment  grantiit  tfcue 
insolvent  Boyerhis  discharge,  was  confiri^. 
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IbieBiLL  k  Bum.— ^Ifitchell  hayiag  fidled 
to  -gtwe  Bnxke,  his  hmdlord,  doe  notice  of  his 
duim  to  termiiuile  the  Iwe  of  a  house,  paid 
Ufft  next  yeai's  rent  under  protest,  and  then  sued 
the  ittidlonl  for  the  amount,  on  the  ground  that 
he  had  violated  his  agreement  to  do  his  hest  to 
oMAi  a  tenant.  Jo<lgment  dismissing  the  action 
ivaseoDflrmed,  the  Comi  holding  that  there  was 
no  proof  of  finand  on  the  part  of  the  landlord. 

LumAia,  et  gva/.  M  Wabow— Judgment  for  res- 
poadtot  on  a  note  confinned. 
'SfswAsT  ft  EvANs^— Judgment  reducing  the 
bill  of  appellant,  an  assignee,  for  serrioes  as  re- 
cdTer  of  an  insolvent  estate,  from  $467.73  to 
$120}  wms  confirmed. 

Fabmib  k  DiTUH  §t  al. — Judgment  dismissing 
so  action  by  Farmer  to  rescind  sale  of  real  es- 
tils  by  CKKeil,  one  of  the  respondents,  to  Dev- 
lin, was  confirmed.  CVNeil  had  previously  sold 
the  property  to  Farmer,  but  the  Court  found  no 
proof  of  colliuion  on  the  part  of  Devlin. 

laviova  k  Yillabs.— Judgment  awarding 
ViHars  $132  as  the  price  of  six  sewing  machines 
lold  to  Lavigne,  was  confirmed. 

Paixbb  k  Latoub. — Judgment,  awarding  re- 
spondent $60  damages  for  gravel  carried  away 
by  sppeUant  firom  the  beach  close  to  respond- 
eDfs  house,  was  confinned. 

Tn  8t.  Lawbuiob  Baucoh  FiSBiiro  Compaity 
^McKat. — Judgment  condemning  appellants 
to  pay  respondent  a  balance  of  $444*44,  in  ac- 
coiittice  with  the  report  of  Mr.  Archibald  He 
Gou,  accountant  named  by  the  Court,  was 


Montreal,  Dec.  21,  1877. 

-Chief  Justice  Doaioa,  Justices  Hohk, 
Sambat,  TnsisB,  and  Caoss. 

GBAvms  and  SLnna. 

in     in$oi9mty-^Appeal    tkev^om — 38 
Viei^e.  16, «.  128. 

BM,  that  the  term  of  eisht  daji.  witiiin  whieh,  nn- 
«icr8Mtioa  128  of  the  Infolvent  Aet  of  1875,  proeeed- 
nisi  ia  4>peal  or  revisioa  most  b«  proeeouted.  apptioB 
to  ladgmenta  in  Review  as  well  u  to  those  of  the  Conrt 
<>f  tot  ImtaDee. 

Appeal  dismissed. 


Simon  ei  al,  (defts.  below),  Appellants ;  and 
ToMcitfi.  (plilB.  f>elow),  BespondentB. 

i — BevendieatioH — SaU  by  CoUeetar  qf 
L— 3i  Vie.  e.  6,  m.  13  ^  14. 


A  eeUeetor  of  Ciutouu,  by  etrer*  sold  by  piibli««ii.'*  - 
tion  for  unpaid  duties,  foods  which  had  norer  heon 
taken  to  the  examining  warehouse,  or  kept  therein  ia 
month,  as  reqaired  by  31  Vie.  o.  6.  ss.  tS  A  i4,.bift  had 
been  warehoused  by  the  harbor  master  for  napaid  bar 
bor  dues.  Held,  that  the  sale  was  a  nullity,  and  action 
of  revendioation  by  the  pnrohasers  was  disasissed. 

The  respondents  by  an  action  of  revendioi^ 
tion,  claimed  172  crates  of  bottles  and  tukn 
under  the  following  circumstances.  The  gootH 
came  out  to  Montreal,  and  were  placed  on'IlK) 
wharf,  but  the  harbor  dues  not  being  paid,  the 
harbor  master  had  the  crates  taken  away  and  pat 
in  a  warehouse  until  the  dues  should  foe  paid 
The  Collector  of  Customs,  supposiqg  thai  thef 
had  been  sent  to  the  Customs'  examining  ware, 
house,  caused  them  to  bo  advertised  and  sold  ^ 
auction,  in  the  ordinary  course,  as  goods  eu 
which  the  customs  duties  had  not  been  peid. 
Meanwhile  the  agent  of  the  consignors  paid  Ifio 
harbor  dues,  and  the  goods  were  left  in  the  ware 
house  subject  to  his  order.  The  customs  (hitt%n 
were  not  paid  at  the  time  of  the  sale.  The  par- 
chasers  at  the  auction  sale  brought  an  action 
of  revendication,  claiming  the  goods  as  their 
property.  The  Superior  Court  declared  Ike 
soms  reventUeation  good  and  valid,  and  order. 
ed  the  defendants  (the  collector  Simpson,  and 
the  warehouseman  Morin)  to  give  up  the  prof^ 
erty,  or  pay  $2,000  for  the  value  thereof. 

In  appeal  this  judgment  was  reversed  by  the 
majority  of  the  Court,  (Dorion,  C.  J.,  Tessferaad 
Cross,  J  J.).  The  sale  by  the  Collector  of  Omh 
toms  was  held  a  nullity,  the  goods  never  having 
been  in  his  possession,  and  not  having  been  k^t 
ibr  a  month  in  the  examining  warehouse,  an 
required  by  31  Vict.  c.  6,  ss.  13  A  14.  The  miin- 
ority  of  the  Court,  (  Monk  and  Kamsay,  JJ^  ) 
considered  that  the  sale  took  place  under  the 
circumstances  contemplated  by  the  law,  and  that 
the  &ct  that  the  goods  were  not  actually  in  the 
examining  warehouse  during  the  month  pre- 
vious to  the  sale  made  no  difference. 

Judgment  reversed. 

Geojfrum,  for  Appellant  Simpson. 

Durandf  for  Appellant  Morlu. 

JDotUre  4'  Oo.f  for  Respondents. 


COURT  OP   QUEEN'S   BENCH.  —  API*iMI. 

SIDE.  ; 

Quebec,  Dec.  7th,  1877r 
Present: — Dorion,  (J.  .!.,  Monk,  RaiIsat,  Wi- 
siiR  and  Cross,  JJ. 
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(yFABBiLL,  Appellant;  aad  Bbawuip,  Bes- 
poiident. 

Pmptn  of  Council  ^  the  Bar — UfiprofaMmal 
<!imduei^Wfit  qf  ProkUntoin. 

Hddf  that  a  writ  of  prohibition  will  lie  to  restrain 
the  proceedings  of  the  Conncil  of  a  section  of  the  Bar. 

The  appellant,  an  attorney  and  advocate  piac* 

iidng  in  the  District  of  Quebec,  was  proceeded 

ag^nst  before  the  Cooncil  of  the  Section  of  the 

Bar  for  the  said  District  on  the  following  accu- 

•aations: 

'<  1.  D'avoir  le  dit  John  OTarrell,  le  on  vers 
le  26nie  Jour  de  Mai  dernier,  M  nonime  et  asser- 
ment^  oomme  constable  ^  St.  Etienne  de  la  Mai- 
haie,  laqnelle  charge  il  accepta  yolontairement, 
dans  una  ponrsaite  oh  lui,  le  dit  John  (VFarrell, 
sgifisait  pour  le  plaignant,  en  sa  quality  d'  avocat 
et  de  procureur,  cumulant  ainsi  dans  la  mdme 
poursuite  les  fonctions  d'  avocat  et  de  con- 
stable, et  d'avoir  dans  la  nuit  du  vingt-six  ou 
fingt-sept  Mai  aussi  dernier,  accompagn6  d'une 
douaaine  d'hommes,  arrSt6  comme  constable 
sosdit,  en  la  paroisse  de  Bte.  Agnes,  un  nomm6 
Joseph  Quay,  cultivateur,  du  dit  lieu." 

«'  i.  D'avoir  le  dit  John  (yFarreH,  dans  la  nuit 
do  vingt-deuz  au  vingt-trois  Jnin  dernier,  ac- 
compagn6  I'huissier  charge  d*arrdter  nn  nomm6 
Alexandre  Murray  dit  Brunoche,  cultiyateur,  de 
Bte.  Agnes,  et  d'avoir  assists  et  aid6  h  faire  la 
dite  arrestation." 

The  Council  of  the  Section  found  these 
cbaiges  proved,  and  that  thej  were  infractions  of 
'discipline  and  derogatory  to  the  honor  of  the  bar, 
and  to  the  dignity  and  duties  of  the  profession 
of  an  advocate,  and  condemned  the  appellant  to 
nrospenaion  for  two  months,  on  the  first  charge, 
and  one  month  on  the  second,  and  to  pay  to  the 
respondent  Brassard  $400.46  costs.  The  appel- 
lant obtained  a  writ  of  prohibition,  which  was 
aet  aside  in  review,  (  3  Q.  R.  p.  63).  The  Court 
teyersed  the  judgment  in  Review,  holding  that 
the  chaiges  in  the  absence  of  any  By-law,  did 
not  disclose  any  offence.    (Ante  p.  25.) 

Judgment  reversed. 

Thb  St.  LAWRBNoa  Stbam  Navigation  Co., 
Appellant ;  and  Boblasi,  Respondent 

Caniir — Ntgligtnee, 

Beld,  that  a  steamboat  company  carryiiv  passengers 
is  hable  for  an  accident  ooeurins  on  the  wharf  where 
pAssetacera  are  landed,  to  one  of  its  passengers,  owing 
to  want  of  dae  precaotion  in  not  placing  lights  at  night 
to  Aow  where  there  is  danger  from  a  slip  eonstraoted 
.in  the  wharf,  aad  down  which  the  respondent  fell,  and 
seriously  injured. 
Judgment  of  Superior  Court  confirmed. 


Lapobbi,  Appellant ;  and  Gaunoh,  Respond- 
ent. 

Capiat     TTotaw  i^doim  to  damagw, 

HM,  (revening  the  judgment  of  the  Saperior  Court.) 
that  where  a  ocgmw  was  taken  out  nnder  ciroamstances 
which  might  justify  a  suspicion  of  unfair  dealing,  but 
without  sufficient  probable  canse  to  Justify  the  iosae  of 
the  writ,  and  where  the  parties,  on  the  matter  behig 
explained, settled  about  the  payment  of  the  debt  with- 
out any  reserve,  and  the  defendant  is  at  onoe  released 
without  ever  having  been  taken  to  gaol,  the  Court  will 
readily  presume  that  the  defendant  waived  any  daim 

for  damages. 

Judgment  reversed. 


BiNoiT,  Appellant ;  and  Pbtitclbbc,  Respond- 
ent 

Capias  by  vendor — Distipation  qf  moveables. 
Eddy  that  a  vendor  with  his  haiUewr  de/onds  claim 
duly  enregistered  may  maintain  a  eatfieu  against  his 
debtor,  who  is  dissipating  his  moveables,  without 
proving  in  any  way  that  the  property  hypothecated 
has  depreciated  in  value  so  as  to  render  liis  debt  more 
precarious  than  at  the  time  of  sale. 

Judgment  of  Superior  Court  confirmed. 

Notb. — Ramsay,  J.,  was  not  present  at  the 
rendering  of  this  judgment,  and  did  not  Join  iu 
it. 


McObbbvy,   Appellant;   and   Vajiasbi,    Re> 

spondent.  , 

Evidence, 

Action  by  respondent  to  recover  first  instalment  of 
$3000,  on  obligation  to  pay  $18/XX),  as  beug  a  ohum 
against  the  North  Shore  Railroad  Company,  of  which 
railway  appellant  was  contractor.  The  respondent 
was  to  obtain  a  resolution  fVom  the  directors  of  the 
Company  acknowledging  the  debt  By  his  action  he 
averred  that  the  appellant  had  rendered  it  impossible 
for  him  to  obtain  this  resolution,  inasmuch  as  he 
abandoned  his  contract  with  the  Company,  which  had 
ceased  to  exist,  the  Prorineial  Government  harinir 
assumed  the  line  and  made  a  new  contract  with  ap- 
pellant, by  which  the  latter  was  to  pay  all  the  debte 
of  the  extinguished  Company.  Heldt  (reversing  the 
Judgment  of  the  Superior  Court)  that  without  proof  of 
the  existence  of  the  debt,  respondent  could  not  recover. 

Judgment  reverisd. 


RioBABD,  Appellant ;  and  Wubtbli,  BespOQ- 
dent. 

Capiae'^AHoi  Wrii. 

On  the  5th  December,  liSTB,  the  appellant  was  aireet- 
ed  on  a  cm>ia»  issued  on  the  2nd  December,  and  retam- 
able  on  the  14th  December.  Finding  that  through  the 
delay  to  execute  the  writ,  a  sufficient  delay  for  the 
return  was  not  allowed,  the  piaintiif  took  out  aa  ml%€u 
writ,  returnable  ootthe  18th  of  December.  Bdd^  (oon- 
flrming  the  judgment  of  the  Court  below,  reiectii^  the 
exception  d  la  forme  filed  by  the  appellant)  that  the 
proceeding  was  valid.         Judgment  confirmed.  - 
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Dimio  et  «!.,  appellanto ;  and  Wusnui  et 
al.,  iMpondento. 


r'  Skipping  Act. 
BeUt  aa  iajuoetton  will  lie  iiiid«r  the  Mercluuit 
^ippiiiff  Act  of  1854  (Imp.),  bmL  69,  with  regard  to  a 
ship  to  be  boUt  or  about  to  be  bailt,  earetistered  under 
the  pfOfinooB  of  the  Aot  of  the  ParliaBient  of  Oanada. 
»Viel.e.lS,fl.36. 

Judgment  of  Superior  Court  confirmed. 


Oman,  Appellant;  and  Pothub,  Bespon- 
dent. 

Pramiuory  Note. 
Action  on  a  promiBsory  note.  Pending  suit 
the  note  was  returned  to  thp  drawer,  ae  plaintiff 
pietended,  by  mistake  for  another  note  of 
BOuUer  amount,  the  subject  of  another  suit. 
The  Soperior  Court  maintained  plaintiff's  pre- 
teaiionsy  and  this  judgment  was  confirmed  in 
appeal,  Ramsay,  J.,  dissenting. 

Judgment  confirmed. 


(In  the  following  cases,  heard  at  Quebec^ 
jQdfinent  was  rendered  at  Montreal,  Dec.  22.) 

CoKioLLT,  Appellant ;  and  Tbi  PaonxciAL 
l^BciAHCB  CoicPAVT,  Bespoudents. 

Vcrranfy,  eompUanee  vOA— «  To  ffo  otU  in  towJ* 

AU.  (reTersiof  the  jadgment  of  the  Conrt  of  Re- 
view, (inebee.)  that  the  warranty  **  to  go  ont  in  tow  " 
■Q  »  poBcj  of  inranmoe,  without  its  being  ipecified 
^v  far,  is  eomplied  with  by  the  towing  of  the  Teesel 
"Qt  from  the  wharf  where  shfiwu  lying,  the  expres- 
non  not  being  technioel  and  having  no  special  Jmean- 
u«  ky  wage  in  the  port  of  (Quebec.    (Ooes,  J.,  diss.) 

Judgment  reyersed. 


VoMAi,  Appellant ;  and  Bocn,  Respondent. 

AU,(reTening  the  Judgment  of  the  Court  of  Re- 
*i«v.Meredith  C.  J.,  dim.d  that  reFendieation  wiU  Ue 
by  a  judicial  guardian  to  recover  possession  of  pro- 
I'^^plaesdinhis  charge. 
^PaniiB,  J.,  dim.,  thought  the  aotion  did  not  lie. 
^^feOBs.  J..diM.,  thought  the  aotion  would  Ue  if  the 
had  ever  been  in  possession. 

Judgment  reTersed. 


CTJRSBIT   BVBHTS 


GMSAT  BUITAIK. 

l^TS  or  BvsivBss. — ^The  re-organisation 
^  ^  jodidal  system  in  England  has  not  &ci- 
htMed  ihc  dispatch  of  business.    Complaints 


of  the  law's  delays  are  very  numerous  in  the 
daily  press,  and  the  Timt%  of  January  2,  re- 
viewing the  business  of  the  last  two  years,  has 
the  following : 

<'  The  condition  of  the  law  lists  at  the  close 
of  the  last  sittings  proves  only  too  clearly  that 
the  evils  of  delay  which  have  been  so  often 
complained  of  during  the  past  year  are  not  of 
any  accidental  or  passing  nature.    An  account 
which  we  publish  in  anoUier  column  shows  that 
when  the  sittings  commenced  there  were  500 
causes  for  trial  in  London,  and  of  these,  with 
new  causes  entered,  there  remained  nearly  300 
standing  over  when  the  holidays  commenced. 
In  Middlesex  the  sittings  began  with  a  list  of 
860 ;  they  end  with  a  list  of  723  awaiting  the 
labors  of  the  new  year,  and  these  latter  figures 
are  the  more  remarkable  as  nearly  200  of  the 
original  860  were  withdrawn  when  the  time  of 
trial  approached.   In  (act,  less  than  200  were  ac- 
tually tried,  and  of  those  standing  over  for  trial  at 
this  moment  683  are  now,  as  fiur  as  the  process 
of  the  Courts  is  concerned,  ready  for  trial,  but, 
judging  by  the  rate  of  progress  made  last  sit- 
tings,  should  these  cases  prove  even  as  sub- 
stantial as  the  860  standing  for  trial  in  Novem- 
ber, they  cannot  be  got  through  before  the  com-  ^ 
menoement  of  the  next  Assizes.    The  remain- 
der of  them  would  then  stand  over,  along  with 
all  the  causes  which  may  come  into  existence 
in  the  meantime,  until  the  sittings  at  Easter. 
Such  a  state  of  things  produces  manifold  evils 
which  cannot  be  long  tolerated  by  the  public. 
The  suitor  coming  in  good  fidth  to  seek  the  as- 
sistsnce  of  the  Courts  is  denied  justice  until  his 
patience  or  resources  are  exhausted.    In  ques- 
tions of  commercial  business,  which  make  the 
main  portion  of  civil  causes,  time  is  often  the 
most  important  consideration,  and  the  fiict  that 
the  suitor  may  have  to  wait  six  months  or  a 
year  before  he  can  have  the  fiscts  of  the  simple 
question  of  contract  on  which  ho  relies  affirmed 
by  a  jury  is  a  direct  premium  on  fraud.    There 
is  not  only  the  loss  of  precious  time ;  there  is 
the  danger  of  evidence  passing  away,  of  the 
death  of  witnesses,  or,  if  the  suitor  be  able  to 
escape  these  more  serious  perils,  there  is  the 
cost  or  inconvenience  to  himself  or  to  his  wit- 
nesses of  securing  their  attendance  after  a  long 
interval  of  time.    In  great  commercial  cases 
an   important  witness  may   be    here   to-day 
and  in  New  York  next  month.    With  a  case 
pending  among  seven  or  eight  hundred  others 
It  is  impossible  to  say  with  any  certainty  when 
the  witness's  evidence  will  be  required.    It  is 
true  a  Commission  may  be  issued  to  tske  evi- 
dence in  a  particular  foreign  country;  but  a 
Commission  is  an  enormous  addition  to  the 
ooat^  and  the  witness  may  be  moving  abont. 
But  for  the  witnesses  having  engagemento  im 
different  parte  of  the  kingdom  there  is  not  even 
the  resource  of  a  Commission,  and  business  aa- 
imngemente  in  Liverpool  and  Glasgow  must  be 
mado  continually  subject  to  disturbance  by  the 
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onoertoln  opeiatfon  of  the  Law  OonrtB.  What- 
cTer  explanation  may  bo  given  of  this  delay, 
one  obyioas  resnlt  i»  to  aggravate  the  mischief 
of  fictitious  defences.  A  jnat  claim  is  resisted 
becaose  the  wrong-doer  knows  that  by  resists 
anoe  he  can  at  least  gain  a  considerable  time, 
and  this  may  be  everything  to  him.  At  least 
it  will  give  him  a  chance  of  negotiating  and  of 
worrying  his  adversary  into  a  compromise. 

''  We  have  already  referred  to  the  large  num- 
ber of  cases  standing  for  trial  and  settled  at  the 
•last  moment.  Most  of  these  cases,  probably, 
are  simply  the  efforts  of  defendants  to  put  oJf, 
as  long  as  possible,  the  necessity  of  satisfying 
claims  they  cannot  deny.  On  the  other  hand, 
some  of  these  surrenders  arise  from  the  incapa- 
city of  the  plaintiff  to  produce  any  evidence  in 
support  of  his  allegations,  and  prove  even  more 
strongly  than  the  fictitious  defences  the  hard- 
ship of  delay.  Speculative  actions  are  among 
the  worst  abuses  which  can  attend  a  Judicial 
«3rstem.  It  is  inevitable  that  there  shall  be 
lound  a  certain  number  of  persons  ready  to  get 
up  cases  without  much  inquiry  as  to  the  good 
fisith  of  the  proceedings,  trusting  to  the  chances 
of  a  compromise  to  secure  pome  amount  of  costs 
if  a  verdict  should  prove  to  be  out  of  the  ques- 
tion. The  proportion  of  these  speculative  cases 
has  been  very  much  diminished  by  the  modem 
Cmmtf  Court  system,  but  still  they  exist,  and 
however  great  a  reproach  such  a  class  of  practi- 
tioners may  be  to  the  law,  they  cannot  be  actu- 
al ly  suppressed.  Sometimes,  indeed,  a  penniless 
man  with  a  real  substantial  grievance  makes 
use  of  them  to  bring  his  case  before  the  Courts. 
Unable  himself  to  offer  security  for  costs,  with- 
out connexions  to  support  his  assertions,  such 
a  suitor  would  have  no  attraction  for  the  pros- 
perous, respectable  solicitor,  whose  time  would 
be  too  well  employed  for  him  to  enter  into  the 
.case.  His  only  chance  is  the  speculative  enter- 
prise of  the  more  doubtful  section  of  the  pro- 
fession. The  possibility  of  such  cases  makes  it 
difficult  to  get  rid  of  such  a  class,  but  when,  as 
generally  happens,  the  clients  in  such  cases 
•are  unprincipled  speculators,  it  is  a  very  great 
hardship  that  if  the  defendant  refuses  to  be- 
come their  victim  and  to  compromise,  the  crisis 
«f  his  struggle  with  extortion  should  be  pro- 
longed to  one  sittings  after  another  before  he  is 
4ible  to  rest  in  peace  with  the  knowledge  that 
bis  assailant  has  given  up  the  battle  and  is  out 
•of  Court.  These  long  delays  are  a  temptation 
•not  only  to  the  tricky  defendant,  but  to  the 
vpeculative  plaintiff,  and  no  legal  system  that 
•is  subject  to  them  can  oe  satixfactory  to  the 
public,  however  excellent  the  laws,  and  how- 
•ever  distinguished  the  Judges  who  apply  them. 

*<  One  of  the  reasons  of  this  accumulation  of 
business  is  suggested  to  be  the  greater  number 
of  cases  tried  by  juries  under  the  provisions  of 
4he  Judicature  Act,  with  the  lengthy  examina- 
•tion  of  witnesses  in  open  court.  How  fer  an 
unlimited  power  of  demanding  a  jury  should  be 
deft  to  suitors  in  civil  cases'  may  be  a  question. 


On  the  one  hand  there  is  very  much  to  be  said 
for  the  theory  tliat  the  judgment  of  a   man 
guided  by  the  aid  of  counsel  and  by  a  long 
experience  of  judicial  inquiry  would  give,  in 
the  majority  of  cases,  results  more  satisfectory 
to  the  public  than  the  verdicts  of  juries  now 
supply,  and  there  is  an  obvious  saving  of  timt-. 
not  only  to  the  suitors  in  the  greater  precision 
with  which  the  Judge  is  able  to  deal  with  the 
case,  but  also  to  the  class  from  which  jurors  arc 
drawn.    On  the  other  hand,  the  power  to  call 
for  oral  evidence  with  the  right  of  cross-exam- 
ination in  many  cases  that  would  formerly  have 
been  dealt  with  on  affidavit,  though  a  cause  or' 
increased  delay,  is  beyond  question  an  advan* 
tage  to  the  public.    Time  may  be  wasted  by  an 
abuse  or  an  incompetent  use  of  the  power  of 
cross-examination,  and  Judges  may  be  some- 
times  found  who  lose  themselves  in  a  mass  ot 
details  rather  than  confine  counsel  to  the  mat- 
ter in  hand ;  but  these  evils  would  arise  just  &a 
often  under  a  system  of  affidavits  with  specula- 
tive deductions.    The  more  direct  production 
of  evidence  is  a  reform  of  which  we  must  not 
forget  the  value,  though  it  may  be  one  of  the 
many  causes  contributing  to  the  great  mischief 
— the  length  of  our  law  proceedings.    That  a 
remedy  for  that  mischief  is  urgently  needed  is 
only  too  clear,  but  to  find  this  remedy  we 
should  look  rather  to  a  rearrangement  of  ex. 
isting  machinery  than  to  any  upsetting  of  tho 
general  principles  on  which  the  Judicature  AcU 
are  founded.    Those  acts  introduced  changes  <  f 
such  magnitude  that  their  full  operation  can- 
not be  immediately  determined.    A  frank  re- 
cognition of  the  inconveniences  which  arise  19 
the  first  condition  of  improvement^  and  the 
figures  given  as  to  the  last  sittings  will   make 
it    impossible  for   the   most    tranquil    opti- 
mist to  deny  the  evil  of  which  we  complain. 
The    principle  of    reducing   the   number   of 
Judges  sitting  in  Banc  might  be  applied  more 
thoroughly  than  it  has  yet  been.    A  fusion  of 
certain  jurisdictions  still  reserved  to  special 
divisions  of  the  High  Court  is  another  expe- 
dient which  might  add  to  the  judicial  power. 
Though  in  theory  all  the  Judges  of  the  High 
Court  halve  equal  powers,  very  large  exceptions 
are  made  in  fevor  of  special  kinds  of  work  for- 
merly assigned  to  those  Courts  which  exist  now 
not  as  separate  Courts,  but  as  divisions  of  tb'^ 
Hifth  Court    These  reservations,  as  of  Crown 
business  for  the  Queen's  Bench  Division,  ar^; 
just  those  which,  however  wise  and  necessary 
at  the  introduction  of  so  g^reat  an  administia- 
tive  revolution,  may  be  curtailed  as  the  new 
system  comes  into  more  general  working.    One 
of  the  great  requirements  of  the  public  to  meet 
which  the  Judicature  Acts  were  passed  was  to 
secure  the  speedy  despatch  of  legal  business. 
If  the  result  continues  to  be  that  while  great 
improvements  in  principle  and  method  have 
been  secured,  the  mass  of  suitors  are  exposed 
to  additional  delays,  further  changes  will  be  in- 
sisted on  ;  but  they  will  be  modifications, ' 
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*»«r  laige,  of  iimchin«rf ,  not  an  abandonment 
vitboQt  longer  trial  of  the  principles  emDodied 
:a  the  Judicature  Acta." 

ONTARIO. 

Hlias  been  rumored  that  the  honor  of  knight- 
hood was  abont  to  be  conferred  on  Chief  Justice 
Moi^  of  the  Court  of  Error  and  Appeal  of  On- 
ivio.  The  rumor  may  be  due  to  the  Act  that 
tbe  Judge  occupying  a  similar  position  in  the 
^^roHiice  of  Quebec  has  been  knighted.  But 
^en  were  obri^us  reasons  fbr  the  conferring 
'f  the  distinction  in  the  hrtter  case  which  do 
wt^plj  to  the  newly  appointed  Chief  Justice 
^  Oaterio.  The  report,  at  all  STents,  seems  to 
^e  been  premature. 

*«■  IvsoBAVCL^In  the  esse  of  iXnuoa  t 
^  OUama  J^rietiltunU  Inmnmet  Co.,  it  was 
^  bf  the  Court  of  Queen's  Bench,  Ontario 
»kere  a  policy  proTided  if  any  misrepresenta- 
tioB  or  concealment  of  fik^was  made  in  the 
WMcstioo,  the  policy  should  be  void,  that  the 
'Pmitm  to  stale  that  the  piemises  were  situate 
°«iand  opposite  to  a  blacksmith's  shop,  was 
•^■■*«rial,  and  there  was  no  concealment. 

UNITED  STATES, 
Bcsniss  BarouB  the  Scpaxm  Coubt.— It  ap- 
»«vi  that  as  in  England  so  in  the  United 
^<*^  there  Is  considerable  accumulation  of 
konegg  before  the  higher  tribunals.  Senator 
^*ini,  late  a  Judge  of  the  Supreme  Court,  has 
Q  contemplation,  it  is  ssid,  a  biU  looking  to 
'^^iocrease  of  the  number  ofjcircuit  Judges 
^  the  establishment  of  a  sort  of  appellate 
y «  eachjcircuit^  with  jurisdiction  in  all 
"^^vefilinvolTingl  ai^  amount  ^oi  exceeding 
$10,000.-  In  an  interview  with  a  correspondent 
^the  M  r.  TimMt  Judge  Davis  said :— *<  There 
Mt  now  nine  Circuit  Judges.  I  propose  to  in- 
'^««e  the  Judges  to  eighteen.  It  is  a  popular 
°>*«take  to  think  the  increase  of  the  number  of 
-'<Jd^  of  the  Supreme  Bench  would  expedite 
3*tttts.  It  would  rather  retard  them.  The 
tly  way  in  which  the  Supreme  Court  could 
'MMdite  matters,  would  be  to  have  it  divided 
^Piato  lections,  one  taking  this  and  another 
^^  branch  of  Jurisprudence,  the  decision  of 
^■h  section  to  be  final  on  the  matters  submit- 
'^tdit  An  attempt  to  do  this  would  give 
'««  to.  the  gnrte  constitutional  question, 
Yiwthcr  litigants  coming  before  the  Supitme 


Court  of  the  land  are  not  entitled  to  the  indivi- 
dual Judgment  of  each  member  of  the  Bench. 
I  am  rather  inclined  to  the  opinion  that  the 
objection  would  be  well  founded.'' 


RfSCBNT  BJSrOLISH  DECISIONS. 

Cmmpamif  ^In  the  articles  of  a  company,  it, 
it  was  provided  that  no  pemn  should  be  quali- 
fied for  director  who  was  not  the  holdar  of  fifl^ 
■hares.      The   board  of  directors  aftervud^^ 
undertook  to  elect  H.  a  director,  though  he 
had  no  stock.    He  attended  two  meetliga  ami 
then  rsaigaed.     In   the  winding  up  it  ww. 
attempted  to  make  him  a  contributory  to  thr 
extent  of  flf^  shares.    JSU4  that  he  conld  no*- 
be  made  a  contribotoiy,  and  that  his  eieotioA 
was  void.^/«  ft  Ptrtff  t  KMg  Niek$i^  CVAeA;. 
and  Ckfm  Inm  Miming  C!>,  5  Ch.  D.  705. 

CMlreet— The  defeadanta  by  the  eontiact 
agreed  to  buy  from  the  plaintiiTs  600  tons  of 
rice,  to  be  «<  shipped  "  at  Madras,  in  «be  monthai 
of  March  or  April,  1874.     7,120  bags  of  iio» 
were  put  on  bo^  between  the  23nl  and  2Mh 
of  February,  and  three  bills  of  lading  therefor 
were  signed  in  Pebruaiy.    Of  the  nmainiiq(. 
1,080  bags,  1,030  were  put  on  board  Febnmrjr 
28,  ami   the  rest  March  3 ;  and    the  bill  of. 
lading  for  the  1,080  bags  bore  the  latter  dale. 
There  was  evidence  that  rice  put  on  board  i»< 
February  was  as  good  as  that  put  on  bean!  m 
March  or  April.    HM^  that  the  oontmot  had 
not  been  complied  with,  and  the  defendant^: 
were  not  bound  to  accept  the  rice.— ^msm  t. 
Shamd^  2  App.  Cas.  466. 

Evuknee.^Life  Iiuurtmee — On  the  16th  April,. 
1874,  the  respondent  brought  an  action  against 
the  appellants  on  a  policy  of  insunnc*  of  one 
N.,  dated  28th  September,  1863.  N.  disappeared 
in  May,  1867,  and  a  sister  and  brother-in-lawr 
testified  that  none  of  his  fomily  had  heard  any- 
thing of  him  since  that  time,  but  his  niece  said 
she  had  seen  him  in  December,  1872,  or  Janu- 
ary, 1873,  when  she  was  standing  in  a  crowded 
street  in  Melbourne ;  that  she  started  or  turned 
to  speak  to  him,  but  before  she  could  do  so  he 
was  lost  in  the  crowd.  She  had  told  this  cir- 
cumstance to  N^s.  other  relations.  The  Jury 
Informed  the  court  that  they  did  not  consider 
this  evidence  conclusive  that  she  had  seen  K. 
Counsel  for  plaintifT  anked  the  court  to  Instrnd 
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the  Jnrjr  "  that  there  wac  eridence  that  N.  had 
been  absent  seven  jeara  without  being  heard  ol^ 
and  that  he  had  not  been  heard  o(  if  the  niece 
waa  mistaken  in  believing  that  she  had  seen 
him ;  and  if  the  jury  thought  she  was  mistaken, 
then  N.  might  be  presumed  dead,  having  been 
absent  more  than  seven  years  without  being 
heard  of."  This  was  refused,  and  the  court  in- 
structed the  jury,  inter  aUoj  as  follows :  <<  Ton 
cannot  say  that  a  man  has  never  been  heard  of, 
when  in  the  first  place  one  of  his  nearest  rela- 
tions says  she  saw  him  within  two  years ;  still 
less  when  every  member  of  the  family  states 
that  they  heard  so.  Tou  cannot  have  any  one 
calM  who  saw  him  die  or  saw  him  buried. 
Tou  have,  therefore,  no  direct  evidence  except 
that  he  was  alive  three  years  ago.  Ton  have 
no  evidence  whatever  upon  which  you  could 
found  the  presumption  that  he  Is  dead,  that  is, 
that  he  has  never  been  heard  of  by  any  of  his 
relations  for  the  space  of  seven  years,  when  you 
find  that  every  one  of  his  relatives  heard  that 
he  was  alive.''  The  court  added  that  the  pre- 
aunptlon  of  death  was  removed  by  the  most 
positive  evidence,  and  finally:  "Under  ihese^ 
cirevmstances,  unless  you  are  prepared  to 
find  that  he  was  dead  in  April,  1875,  and  find  it 
upon  evidence  which  tends  to  prove  directly 
the  contmry,  and  in  the  absence  of  that  evi- 
dence upon  which  alone  the  presumption 
should  be  raised  of  his  death,  your  verdict 
ought  to  be  for  the  defendant."  Htld^  by  the 
Court  of  Appeal  a  misdirection,  and  on  appeal 
to  the  House  of  Lords  the  Lords  were  divided, 
and  the  holding  of  the  Court  of  Appeal  re- 
mained undisturbedi — FrudenHai  Imuranee  Co., 
V.  £dmond»f  2  App.  Can.  487. 

JBueuton  and  AdmmUtnU&rt, — ^Bequest  of  per- 
sonal property  to  executors  to  divide  it  equally 
among  four  persons.  Part  of  the  property  was 
at  testator's  death  in  three  second  mortgage 
bonds  of  the  Atlantic  and  GreatWestem  Railway 
Company  of  America^  of  uncertain  value  and 
rapidly  falling.  At  that  time  they  were  worth 
£163  each.  They  npidlj  fell  until  fifteen 
months  afterwards  two  of  them  were  sold  for 
X62  each,  and  the  one  remaining  unsold  was 
worth  at  the  time  of  the  suit  £20.  One  of  the 
legatees  had  urged  the  ezeeuton  to  diapoae  of 
the  bonds  earlier,  hot  the  ezeouton  said  they 
hekl  them  in  the  honest  ezpeotation  thai  they 
^Rtonldrise.    JBUd;  thai  the  ^xecntotscovld  not 


be  required  to  make  good  the  loss. — Martden  v. 
Kent,  6  Ch.  D.  598. 

Falee  Preteneee. — Case  stated  on  the  convic- 
tion of  one  C.  for  fidsely  pretending  that  he 
was  a  responsible  dealer  in  potatoes,  and  had 
credit  as  such,  whereby  one  G.  was  induced  to 
forward  him  large  quantities  of  potatoes.  The 
evidence  consisted  of  the  following  letter  from 
C.  to  G:  <<  Sir,— Please  send  me  one  truck 
regents  and  one  rocks  as  samples,  at  your 
prices  named  in  your  letter.  Let  them  be  of 
good  quality,  then  I  am  sure  a  good  trade  vrill 
be  done  for  both  of  us.  I  will  remit  you  cash 
on  arrival  of  goods  and  invoice.  P.  S. — I  may 
say  if  you  use  me  well,  I  shall  be  a  good  cus- 
tomer. An  answer  will  oblige,  saying  when 
they  are  put  on."  Beld,  that  the  conviction 
was  correct — The  Queen  v.  Cooper^  2  Q.  B.  D. 
510. 


RECEIPT  UNITED  STATES  DECISIONS. 
Jymf.— A  promissory  note  was  made  to  J.  8.» 
cashier,  or  order.  BeH  that  the  bank  of  which 
he  was  cashier  might  sue  on  the  note  in  its 
own  name,  without  an  indorsement  by  him^ — 
Oofton  V.  Union  Bank,  34  Hich.  279. 

2.  The  owner  ot  property  offered  to  pay  a 
broker  a  certain  sum  for  selling  it  The  broker 
procured  parties  to  treat  for  the  purchase,  and 
the  owner  gave  them  time  to  consider  bis 
terms,  but  before  the  time  was  out  sold  the 
property  to  a  third  party.  J7e^  that  the  broker 
was  entitled  to  recover  the  agreed  compenaa- 
tion.-'Reed  v.  Reed,  82  Penn.  St  420. 

AninuU. — 1.  Action  to  recover  for  the  killings 
of  plaintifrs  dog  by  defendant's  dog.  Beld,  no- 
defence  that  plaintiff's  dog  was  unlicensed,  and 
might)  therefore,  by  statute,  be  killed  by  **  any 
person ;"  defendant's  dog  not  being  a  *<  person.** 
'^Beierodt  v.  Baekett,  34  Mich.  283. 

2.  In  an  action  to  recover  for  injuries  suffered 
hj  the  bite  of  defendant's  dog,  the  plaintiff  rai^y 
recover  on  proof  that  the  dog  was  vicious,  and 
that  defendant  knew  it,  without  showing  that, 
he  had  ever  before  bitten  any  one. — Eider  v. 
White,  65  N.  T.  54. 

.^MOfi.— A  servant  who  sets  fin  to  hit  ma»- 
tei^  house,  by  his  master's  procurement  for  the 
purpose  oCdefiranding  theinsnrert,ls  notgniHy 
of  arsons— Aote  t.  iTefiwi^  e«  Me.  807. 
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777^     LIABILITY       OF      TELEORAPB 
COMPANIES. 

Ad  illu8tration  of  the  difficultr  which  some- 
t-mes  occnrs  in   apply io^  the  old   and  well 
established  principlen  of  law  to  the  complica- 
tion* of  modem  buKiness,  is  afforded  by  the 
'.:9»i oiDicJcMn  v.  Reutei'n  Telegraph  Co^  which 
r?(«ntly  came  before  the  Common  Pleas  Divi- 
sion in  England,  whose  judgment  has    been 
affirmed  by  the  Court  of  Appeal.     Some  of  the 
.'Tidges  of  English  and  American  Courts  seem 
to  have  been  puzzled  as  to  the  light  in  which 
t«]«graph    companies    should    be     regarded. 
Should  the  J  be   treated  as  common  carriers, 
and  bound  by   the  strict  rules  applicable  to 
common  carriers?    That  is  the  view  which 
has  been  adopted  by  certain   Courts  in  the 
T United  States.    Are   they  merely  bailees  for 
reward,  liable  only  for  gross  negTtgence  to  the 
•>«nder  or  nendec  of  the.  message  ?    That   is 
a    modification    of  the    common  carrier  doc- 
t^rine.  which  has  been  preferred  by  other  Ameri- 
:&D  Jadges.      But  the    English  Courts  have 
accepted  neither  definition.    They  exempt  tele. 
ITaph  companies  from  any  responsibility  not 
arising  directly  from  contract,  and  under  this 
rile  the  Common  Pleas  Division  have  rejected 
the  claim  of  Dickson  k  Co.  against  the  Reuter's 
Telegraph  Company,  though  it  must  be  aclinow- 
fidged  that  the  plaintiffs  had  suffered  a  serious 
iQJnry   through  a  mistake  made  by  the  de- 
fendants. 

It  was  a  case  of  a  telegram  being  delivered 
TO  the  wrong  party,  but  neither  the  sender  of 
'tie  mescage  nor  the  person  to  whom  it  should 
^ve  been  delivered  complained  of  this,  but 
the  actual  recipient  who,  assuming  that  the 
message  was  intended  for  him,  took  action 
thereon  which  involved  him  In  heavy  loos, 
rbe  facts  '^were  these.  The  plaintiffs  were 
merchants  mt  Valparaiso,  being  a  branch  of  a 
firm  carrying  on  business  under  a  different 
«tyle  at  LiverpooU  The  telegraph  company, 
defendants,  had  its  chief  office  in  London,  with 
Afrencies  at  Liverpool  and  elsewhere,  but  not  at 


Valparaiso.  They  had  a  system,  however,  of 
forwarding  the  messages  of  several  senders  in 
what  is  termed  a  ^  packed  telegram,"  each  mes- 
sage lieing  distinguished  by  a  cipher  known  to 
the  defendants  and  their  agents,  and  to  the 
senders.  On  receipt  of  the  "  packed  telegrams" 
by  the  defendants*  agents,  the  several  messages 
were  transmitted  to  their  proper  recipients. 
In  December,  1874,  the  plaintiffs  at  Valpaiaiso 
received  a  message  transmitted  by  the  de- 
fendants from  Honte  Video  (where  they  had 
an  agency),  purporting  to  be  an  order,  from  the 
plaintiffs'  Liverpool  house,  for  a  Urge  quantity 
of  barley.  No  such  message  was,  in  fact,  sent 
by  the  Liverpool  firm,  nor  was  the  messagie  in- 
tended for  the  plaintiffs ;  but  the  latter,  believ- 
ing the  message  to  have  been  duly  sent,  pro- 
ceeded to  execute  the  order.  The  misdelivery 
of  the  message  was  caused  by  the  negligence  of 
an  agent  of  the  defendants,  and  resulted  in  a 
serious  lose  to  the  plaintiffs,  the  price  of  barley 
having  fallen  in  the  market. 

It  was  under  these  circumstances  that  the 
plaintiffs,  having  undoubtedly  been  wronged, 
cast  about  for  a  remedy.  They  could  not  sue 
the  sender  of  the  message,  because  he  never  in- 
tended that  the  plaintiffs  should  get  it,  and  he 
could  not  he  held  liable,  unless  the  telegraph 
company  could  be  considered  bis  agents — ^like  a 
clerk  carrying  a  verbal  message  for  his  em- 
ployer—a view  which  does  not  seem  to  have 
been  entertained  anywhere.  The  plaintifis, 
therefore,  not  being  able  to  sue  the  sender, 
tried  to  make  the  telegmph  company  responsi- 
ble  for  the  consequences  of  the  blunder.  The 
liability  of  the  company  was  sought  to  be  es- 
tablished on  three  distinct  grounds :  First,  be- 
cause they  had  made  to  the  plaintiffs  a  state- 
ment false  to  their  knowledge,  or  rather  fiilse 
in  this  respect,  that  they  might  have  acquainted 
themselves  with  the  fact  that  it  was  untrue. 
Second,  it  was  contended  that  the  defendants 
were  liable,  upon  a  suggested  analogy  between 
this  case  and  that  of  ColUn  v.  WHghtj  1  E.kB, 
301,  in  which  the  rule  was  laid  down,  that  a 
person  professing  to  contract  for  another,  im- 
pliedly, if  not  expressly,  undertakes  to  or 
promises  the  person  who  enters  into  such  con- 
tract upon  the  fidth  of  the  professed  agent  being 
duly  authorised,  that  the  authority  which  he 
professes  to  have  does  In  point  of  &ct  ezfit 
And  the  third  and  last  oont«)ntion  of  the  plain- 
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tiflfs  wag  that  the  telegraph  company,  by  tho 
very  extent  and  nature  of  their  buwness,  owe 
aa  obligation  to  the  recipient  as  well  as  to  the 
sender,  and  that  it  is  an  csrcntial  part  of  their 
business  to  be  accurate  in  the  delivery  of  their 
dispati'hes. 

These  three  points  were  severally  overruled 
by  the  judgment  of  the  Common  Pleas  Divi- 
sion, since  afl&rmed  by  the  Court  of  Appeal ; — 
the  first  on  the  ground  that  it  is  essential  that 
the  statement  should  be  false  to  the  defendants' 
knowledge  to  make  them  responsible.  In  the 
present  case  the  company  were  a  mere  medium 
for  the  transmission  of  messages,  and  did  not 
hold  themselves  out  as  agents  of  the  senders. 

The  second  ground  was  one  of  more  subtlety- 
The  defendants,  it  was  argued,  being  the  agents 
of  the  senders,  by  their  telegram  proposed  to 
the  plaintiffs  to  enter  into  a  cciiain  contract 
That,  it  turned  out,  they  had  no  authority  to  do ; 
l)Ut  it  was  contended  that  they  must  be  taken 
to  have  warranted  that  they  had  such  authority. 
The  answer  to  this  was  that  the  telegraph  com- 
pany did  not  hold  themselves  out  as  agents  of 
any  one,  nor  did  they  profess  to  carry  on  the 
business  of  agents  for  making  contracts.  And 
further,  there  was  no  contract  express  or  im- 
plied. "  Here  there  is  no  duty  cast  by  contract," 
remarked  Lord  Justice  Bramwell,  "because  there 
is  none  j  and  none  by  law,  for  if  there  were, 
then  the  words  of  the  general  principle — that 
no  action  is  maintainable  for  any  statement 
which  causes  damage  to  the  person  to  whom  it  is 
made,  unless  it  be  fraudulent— would  have  to 
be  amended  by  adding  to  the  word  'fraudulent' 
the  words  'or  careless' ;  but  no  such  addition 
exists." 

The  third  point — the  obligation  of  the  tele- 
graph company  from  the  nature  of  their  busi- 
ness to  be  accurate  in  the  delivery  of  their  mes- 
sages  was  somewhat  summarily  overruled  by 

the  Common  Pleas  Division.  "The  proposi- 
tion," it  was  remarked  in  the  judgment,  "is 
simply  equivalent  to  this  contention,  that  a 
telegraph  company,  having  no  contract  with 
any  individual  except  the  sender,  must  be  sup- 
posed to  guarantee,  towards  all  mankind,  the 
accuracy  and  care  of  all  their  servants  in  all 
parts  of  the  globe  wherever  they  deliver  a  mes- 
sage, to  such  an  extent  at  least  as  that  if, 
through  the  negligence  of  any  of  their  servants 
"  any  stage  of  the  transmission,  a  message 


should  be  sent  to  the  wrong  person,  that  per- 
son, if  he  acted  upon  it  to  his  detriment,  would 
have  an  action." 

This,  we  must  assume,  is  good  law  ;  but  we 
remain  under  the  impression  that  the  caae  of 
Mr.  Dickson  is  one  of  great  hardship.     By  no 
fault  of  his  own,  or  of  the  senders  of  the  mes- 
sage, he  incurred  a  loss  of  $7,000.     Has  he  no 
rtmidy  ?      Are    telegraph    companies    to    be 
exempted  from  liability  for  the  consequences, 
of  their  blunders?    An  English  legal  contem- 
porary remarks :   "  The  Court  of  Appeal  saw 
nothing  unreasonable  in  the  present  state  of 
things ;  and  though  the  case  was  one  of  much 
hardship  for  the  plaintiffs,  yet,  considering  the 
heavy  and  .burdensome    results  to  telegraph 
companies  which  would  follow  from  such  an 
obligation,  we  are  certainly  inclined  to  adopt 
that  view  of  the  matter."    This  strikes  us  as 
rather  a  poor  argument     If  telegraph   com^ 
panics  were  held  liable,  as  they  might  be  by 
Statute,    for    mistakes,    they    would     simply 
have    to    be    more    careful,    or    to    charge  a 
little  more  for  messages  as  a  sort  of  insurauce  Uy 
cover  losses  by  mistakes.     The  business  would 
only  be  a  little  more  hazardous.   •  There  would 
be  less  hardship  in  making  companies  bear  the 
consequences  6t  an  occasional  blunder  than  in 
visiting  them  upon  private  individuals  who  have- 
no  way  of  protecting  or  insuring  themselves. 
It  may  be  remarked  that  the  law  of  libel  ufTord^ 
an  illustration  of  a  much  more  stringent   rule. 
The  publishers  of  a  newspaper  are  held  liable 
for  a  mere  error,  where  the  faintest  suspicion  of 
malice  is  absent ;  as  in  the  recent  case  of  lAirii%. 
V.  White,  decided  by  the  Superior  Court  at  Moat- 
real.      Here  two  persons,    each    bearing    the 
Christian  name  of  "  Charles,"   were    charged 
with  offences  before  the  Recorder,  and  a  newKi-.- 
paper  reporter,  by  error,  imputed  the  more  scri — 
ous  offence  to  the  wrong  Charles.    The  publiski- 
ers,  being  sued  for  libel,  were  condimnod   ia 
damages,  though  the  error  was  amply  corrcictod 
at  the  earliest  moment  possible,  and  no  special 
damages  were  alleged  or    proved.      See    al8o> 
Stamea  v.  Kinnear,  6  L.C.R.  410,  whore  damages 
were  awarded  against  newspaper  proprietors  for 
inserting  an  advertisement^  received   in  K^od 
faith,  but  which  turned  outfto  beuntruo.  Sun-ly 
mistakes  of  this  kind  are  equally  or  more  dtfii. 
cult  to  guard  against  than  an  error  in  the  de- 
livery of  a  telegraphic  message. 
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•JUDGES'   NOTES   L\    PRIVY  COUNCIL 

CASES. 

It  18  generally  known  that  in  caaos  appealed 
to  the  Privy  Council,  the  Jutiges  of  the  Colon- 
ial Court  are  required  to  transmit  to  England 
the  reasons  stated  by  them  lor  or  against  the 
jndgment  appealed  from.  The  Rule  of  Practice 
07  which  this  is  prescribed  was  made  by  the 
■adicial  Committee  of  the  Priyy  Council  on  the 
12th  February,  1845,  in  pursuance  of  the  pro- 
viuons  of  the  Imperial  Statute,  7  &  8  Vict.,  cap. 
^^9, 80C.  1 1 .  This  Rule,  of  which  we  give  a  copy 
^elow,  was  transmitted  to  the  Chief  Justice  ot 
Montreal,  under  direction  of  the  Governor 
tieneral,  by  letter  from  J.  M.  Higginson,  dated 
>ivil  Secretary's  Office,  Montreal,  29th  April, 
1945.  We  have  heard  it  stated  that  Judges  who 
■lissent  are  not  required  to  put  their  opinions  in 
*ritin5  for  transmission  to  the  Privy  Council  ; 
'iQt  the  Rule  quoted  below  negatives  thin,  and 
^e  are  not  aware  of  the  existence  of  a  lator  rule. 
The  ortler  is  as  follows  : — 

"At  the  Cocncil  Chambgw, 
'  WhiUhill,  the  12th  of  February,  184:>. 

By  the    Judicial    Committee   nf    the    Privy 

Council. 

"  Whereas  by  an  Act  passed  in  the  8th  year 
'>fHerMiije8ty's  reign,  intituled :  'An  Act  for 
fiiiending  an  Act  passed  in  the  fourth  year  of 
tile  reinrn  of  His  late  Majesty,  inUtuIed :    '  An 
Ah  Jor  the   better   adminUtrcUion   of  Justice  in 
fier  MfTjeBty'a  I*rivy   Council,   and   to   extend 
't«  jurisdiction  and  powers/   it  wj^s  enacted 
hat  it  should  be  lawful   for  the  Judicial  Com- 
mittee (if  the  Privy  Council  to  make  any  gene- 
r*l  Rule  or  Regulation  to  be  binding  on  all 
"ourts  in  the  Colonies  and  other  Foreign  Sct- 
■'enientsof  the  Crown,  requiring  the  Jud^^^s' 
notes  of  the  evidence  taken  before  such  Court 
■f»  any  cause  appealed,   and  of  the  reasons 
.riven  by  the  Judges  of  such   Court,  or  by  any 
•J  them,  for  or  against    the   judgment  jjro- 
r.OQiiced  by  such  Court,  which  notes  of   evi- 
•lence  and  reasons  should  by  such  Court  be 
iwnsmitted  to  the  Clerk  of  the  Privy  Council 
^thin  one  calendar  month  next  after  the  leave 
siTen  by  such  Court  to  prosecute  any  appeal 
^  Her  Majesty  in  Her  Privy  Council,  and  such 
rderof  the  said  Committee  should  bo  binding 
jpon  all  Judges  of  such  Courts  in  the  Colonies 
«F  Foreign  Settlements  of  the  Crown.     Now 
^refore  the  Lords  of  the  said  Judicial  Com- 


mittee of  the  Privy  Ctmncil  are  pleased  to 
order,  as  it  is  hereby  ordtrt'd,  that  when  any 
appeal  shall  be  prosecuted  from  any  judgment 
of  any  Court  in  the  Coloniis  or  Foreign  Settle- 
ments of  the  Crown,  the  reasons  given  by  the 
Judges  of  such  Court,  or  by  any  of  such  Judges 
for  or  against  such  judgment,  should  be  by  the 
Judge  or  Judges  of  such  Court  communicated 
in  writing  to  the  Registrar  of  such  Court  or 
other  Officer  whose  duty  it  is  to  prepare  and 
certify  the  transcript  reconi  of  the  proceedings 
in  the  cause,  and  that  the  same  be  by  them 
transmitted  in  original  to  the  Clerk  of  Her 
Majesty's  Privy  Council  at  the  same  time  when 
the  documents  and  proceedings  proper  to  be 
laid  before  Her  Maji^sty  in  Council  upon  the 
liearing  of  the  appeal  are  transmitted. 

"  Whereof  the  Judges  of  all  such  Courts  in 
the  Colonies  or  Foreign  Bottlements  of  the 
Crown  are  to  take  notice  and  govern  themselves 
.'ucordinglv. 


(Signed,) 


'GKKVILLK  ' 


THE   LEGAL    NEWS. 

The  Slice  ess  of  Thb  Legal  News  in  the  first 
month  of  publication  has  been  moi»t  gratifying, 
and  encourages  us  to  believe  that  it  will  con- 
tinue to  progress  in  ])ublic  estimation  and  fill  a 
permanent  place  in  the  literature  of  the  coun- 
try. We  are  unable  to  tliank  individually  the 
mtuiy  friends  who  have  kindly  expressed  their 
appreciation  of  the  Legal  News,  and  good  wishes 
for  its  prosperity.  We  desire  to  do  so  collec- 
tively, and  wo  would  take  the  oi)portunity  of 
remarking  that  the  interest  of  a  work  of  this 
chara(.'ter  may  be  greatly  increased  by  contri- 
butions from  the  various  Provinces  in  which  it 
circulates.  We  hope  that  the  members 
of  the  profession  and  others  who  receive  the 
journal  will  bear  this  in  mind,  and  send  us, 
from  time  to  time,  notes  of  such  matters  as 
they  detni  worthy  of  record. 


REPORTS. 


CUrilT    OF    gUEENS     BENCH— APPEAL 

SIDE. 

Montreal,  December  21,  1877. 

Presstd: — Chief  Justice   DoiuoN,   and  Justices 
Monk,  Ramsay,  Tkssier,  and  Cross. 
Lapikiirk     (pllT.      below),     Appellant;    and 
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UUkion    St.    Joskph    db    Montrbal     (defts. 
below),  BespondenU. 

Benefit  Society — Ezpuleion  <if  Member — Mandamus. 

Hddt  that  a  member  of  an  incorporated  benefit  so- 
ciety 10  entitled  to  due  notice  before  he  can  be  expelled 
for  non-payment  of  dnen  ;  and  where  a  member  is  ex- 
pelled without  notice  a  writ  of  mandamos  will  iseae  to 
restore  the  expelled  member,  subject  to  pai'ment  by 
him  of  arrears  due. 

The  appellant  had  been  expelled  from  mem- 
bership in  L'Union  St  Jo«eph,  an  incorporated 
benefit  societj,  for  being  in  defiinlt  to  pay  six 
months'  contribntioni.  The  question  was 
whether  the  member  was  entitled  to  notice. 
The  by-law  of  the  society  did  not  provide  for 
notice,  the  rule  applicable  to  the  case  being  as 
follows :  ^  When  a  member  neglects  for  six 
months  to  pay  his  contributions,  or  the  entire 
amount  of  his  entrance,  the  society  may  strike 
his  name  from  the  list  of  members  ;  thereupon 
he  no  longer  forms  part  of  the  Association.  To 
that  end  at  each  regulai  general  meeting,  the 
collectors-treasurers  sre  bound  ^>  make  known 
the  names  of  those  thus  indebted  for  six  months' 
contributions  or  for  a  balance  of  their  entrance 
fee  ;  and  thereupon  any  member  may  make  a 
motion  that  such  members  be  struck  from  the 
list  of  the  society's  members." 

The  Superior  Court  having  held  notice  to  be 
unnecessary,  and  the  expulsion  to  be  legal,  the 
plaintiff  appealed. 

Cross,  J.,  for  the  majority  of  the  Court,  pointed 

out  thai  the  rule  was  not  so  framed  that  defoult 

of  payment  for  a  specified  time  of  itself  operated 

a  forfeiture  of  the  rights  of  membership.     In 

England,  prior  notice  is  matter  of  right ;  Rex 

V.  Riehardeon,  1  Burrows'  Bep.  517 ;  Bex  v.  Mayor 

qf  Liverpool,  2  Bturows*  Bep.   734.      The  same 

rule  had  been  applied  in  the  United  States ; 

2  Serg.  k  Bawle,  141.    The  safest  rule,  and  the 

one  justified  by  precedents,  was  to  hold  that 

notice  is  necessary. 

Judgment  reversed. 

Doutrtj  Doutrt,  Bolndoux^  ffutekineon  4*  Walker, 
for  Appellant. 

MouMteaUf  Chapleau  j*  Arehambault,  for  Res- 
pondent. 


Bbauchbmin  a  al.  (defts.  below).  Appellants ; 
and  SiifOH  (plff.  below),  Respondent. 
Matter    and   Servant^-'Vr^futt^fiable  Di$chargt — 
Action  for  Wagee. 

Hddt  that  a  servant,  discharged  without  soffioient 


cause  before  the  expiration  of  his  term  of  hire,  cai;- 
not.  if  be  sues  for  waire.*,  claim  for  more  than  the  por- 
tion of  the  term  which  has  expired  at  the  date  of  the 
ini^titution  of  the  action ;  but.  »embl<,  he  may  bring  an 
action  uf  damages  for  breach  of  contract,  and  then  the 
leigth  of  the  unexpired  portion  of  the  term  may  tv 
taken  into  consideration  in  etiti mating  the  damages. 

Simon,  the  respondent,  was  engaged  as  a 
skilled  workman,  and  not  g^iving  satisfaction  to 
his  employem,  the  appellants,  was  discharged. 
He  brought  an  action  at  once  for  his  wages  fur 
the  whole  term  of  hire,  only  a  small  portion  ot' 
which  had  expired.  The  Superior  Court  di"*- 
missed  the  action  on  the  ground  that  the  plain- 
tifln)  discharge  was  justifiable,  but  in  Review 
this  decision  was  reversed,  Mondolet,  J.,  di^- 
senting ;  aiid  judgment  went  for  the  plaintitt 
for  the  wages  of  the  whole  term.  The  de- 
fendants having  appealed, 

DoRioN,  C.  J.,  for  the  majority  of  the  Court, 
considered  that  the  judgment  must  be  rt- 
formed.  The  respondent  had  sued  for  hi> 
wages  for  the  whole  term,  but  he  had  not  madt- 
any  proof  of  damages,  except  the  fact  that  ht 
was  discharged.  Under  the  circumstances  1.^ 
was  only  entitled  to  $30.40  for  the  portion  of 
the  term  which  had  expired  at  the  date  of  the 
institution  of  the  suit.  He  could  not  claim  t*- 
be  paid  in  advance  wages  which  were  not  du*'. 
But  his  recourse  would  be  reserved  for  any  fur- 
ther claim  which  he  might  be  able  to  establish. 

MoKK,  J.,  concurring,  remarked :  I  think  the 
rule  is  sattled  that  where  a  man  claims  wage^, 
if  he  sues  for  wages  he  makes  wages  the 
measure  of  his  damages,  and  he  must  wait 
until  the  wages  are  due.  Here  the  action  was^ 
brought  for  wages,  and  the  plaintiff  was  only 
entitled  to  the  $30.46  actually  due.  A  variety 
of  reasons  may  be  assigned  why  he  should  not 
recover  wages  in  anticipation.  He  may  dit- 
before  the  term  has  expired,  or  in  some  other 
way  the  wages  may  never  become  due.  If  he 
wishes  to  recover  more  than  is  due,  he  must 
allege  that  he  has  suffered  damage  through  the 
breach  of  contract,  and  must  priK  cv d  to  prove 
positively  that  the  amount  of  damage  claimed 
has  been  suffered.  The  distinction  is  perfectly 
plain.  In  the  latter  case  the  servant  has  t(< 
show  that  he  tendered  his  services,  and  h« 
must  also  show  as  a  matter  of  fiict  that  he 
could  not  get  other  employment. 

Ramsay,  J.,  dissenting,  considesed  that  a  8er> 
vant  unjustifiably  dischsrged  may  claim   hi« 
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wagei  in  advance.  If  the  period  had  ehipeed 
there  waa  very  little  donbt  he  might  have 
biOQg^t  his  action  for  wages  as  well  as  for 
damages:  he  might  have  laid  his  action  for 
damages  measured  by  wages.  It  was  bo  de- 
tided  by  this  Gonrt  in  Rice  k  BotcwiU.  If, 
then,  a  man  may  recover  his  exact  wages  as  the 
measure  of  his  damages,  why  may  he  not  allege 
tluit  he  could  not  find  any  other  work,  and 
brJDg  his  action  for  the  whole  term  at  once  ? 
It  would  be  hard  to  make  a  man  bring  an 
•ction  once  a  week  as  the  wages  accrued. 

The  judgment  was  reversed  with  costs  against 
respondent,  '<  considering  that  the  respondent 
could  not  so  claim  in  advance  wages  which 
were  not  due,  and  which  could  he  the  price 
only  of  respondent's  services,  and  that  under 
these  circumstances  the  reHpondetit  was  entitled 
only  to  the  wages  due  and  accrued  when  he 
instituted  his  action,"  kc. 

Judgment  reformed. 

Bartke,  Mousteau  j*  Brauard  for  Appellants. 
OntUUer  4-  St,  Pierre  for  Respondent. 


YoaAMD  (deft  below),  Appellant ;  and  8a cn- 
DtKs  (pUt  below),  Respondent. 

Leaae,  aeUan  to  reeUiaU — Court'^uriniictian, 

Bddt  that  an  action  to  resiliate  a  lease,  where  ar- 
i«ui  of  rent  or  damasM  are  also  elaimed,  most  be 
ktwicht  in  the  Saperior  or  Cirenit  Goart  aooord- 
lar  as  the  amount  of  rent  or  damaces  olaimed  is 
within  the  jnriadietion  of  the  Superior  or  Cireuit  Court. 

The  respondent  sued  in  the  Superior  Court 

for  $80,  via.,  $27  fbr  assessments,  and  $33  for 

urean  of  rent^  and  he  also  prayed  for  the  resi- 

listion  of  the  lease.    A  declinatory  exception 

pleaded  by  the  appellant  was  rejected.    In  ap- 

I>oBioH,  C.  J.,  considered  that  the  exception 
ihoold  have  been  maintained.  It  was  no 
doubt  a  difficult  question,  and  the  decisions  had 
Wen  contradictory,  hot  the  interpretation  which 
the  majority  of  the  Court  put  upon  the  Code 
snd  Statute  was  that  where  a  claim  for  damages 
or  vent  is  Joined  with  a  demand  for  the  resiiia- 
tien  of  the  lease,  the  Jurisdiction  is  determinni 
by  the  amocnt  of  rent  or  damages  olaimed, 
ineqiectiye  of  the  annnal  value  or  rent  of  the 
premises  leased. 

Tttua,  J.,  dissenting,  thought  that  if  the 
lent  or  annual  value  was  over  $200,  the  action 
to  rescind  the  lease  might  properly  be  brought 


in  the  Superior  Court,  though  the  amount  of 
rent  due  or  damages  claimed  by  the  action 
might  be  less  than  $200.  If  the  action  was 
brought  simply  to  rcsiliate,  the  plaintiff  wa^ 
clearly  entitled  to  go  to  the  Superior  Court ; 
why  then,  because  he  asked  something  more 
than  the  rescission  of  the  least',  should  he  bt? 
compelled  to  go  to  the  Circuit  Court  ? 

MoHK,  J.,  also  dissenting,  did  not  see  how  the 
Circuit  Court  could  resiliate  a  lease  where  the 
annual  rent  was  perhaps  a  thousand  dollars  or 
more,  simply  because  the  plaintiff,  in  addition 
to  the  demand  for  resiliation,  asked  somethiuK 
which  by  itself  would  have  come  under  the 
jurisdiction  of  the  Circuit  Court. 

Judgment :  "  Considering  that  under  Arts. 
887  and  1105  C.P.C.,  actions  to  rescind  a  lease 
must  be  brought  in  the  Superior  or  Circuit 
Court,  according  as  the  amount  of  rent  or 
damages  claimed  is  within  the  jurisdiction  of 
the  Superior  or  Circuit  Court,"  kc. 

Judgment  reversed. 

Forget  f  J?oy,  for  the  Appellant. 
Loranger^  Loranger  4*  Pelletier,   for   the   RO' 
spondent. 


Montreal,  Dec.  22,  1877. 

Present : — Chief  Justice  Dob  ion,  and  Justicea 
MoHK,  RamsaYi  Tissxxa  and  Crosh. 

THB  QUnX   V.  GLASS. 

Smbenlement — General  Deficiency. 

Hdd,  that  a  olerk  in  a  bank  may  be  oonrioted  of 
embesslement,  on  proof  of  a  general  defioieney  sui>- 
ported  by  evidence  of  unlawtul  appropriation,  though 
no  preoiee  sum  paid  by  any  particular  person  it  proved 
to  have  been  taken. 

On  a  Reserved  Case  from  the  Queen's  Bench, 
Crown  side, 

Ramsay,  J.,  remarked  that  the  Court  had 
already  decided  in  the  case  of  Glass  that  a  gene, 
ml  deficiency  would  not  support  an  indictment 
for  larceny ;  nor  would  it  support  an  indict- 
ment for  embeiilement ;  but  the  Resenred  Case 
did  not  turn  on  that  The  question  was  whether 
an  indictment  for  embesslement  could  not  be 
maintained  unless  it  was  proved  that  a  particu- 
lar sum,  coming  from  a  particular  person  on  a 
particular  occasion,  was  embeaaled  by  the 
prisoner.  There  was  no  doubt  here  that  the 
prisoner  unlawfully  appropriated  money,  and 
the  Jury  had  the  whole  matter  before  them. 

DoRiov,  C.  J.,  concurring,  pointed  out  the  in* 
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possibility  of  bringlog  borne  to  a  bank  clerk, 
wbo  perhaps  received  money  from  a  hundred 
people  in  the  coarse  of  a  day,  the  charge  of 
embezzling  any  particular  sum  received  from  a 
particular  person. 

Monk,  J.,  dissenting,  thought  that  the  evi- 
dence of  a  general  deficiency  was  not  sufficient 
to  support  the  indictment. 

Conviction  affirmed. 

T.  W.  Ritchie,  Q.  C,  for  the  Crown. 

Goodhue  {Archibald 'With  him)  for  the  prisoner. 


(iiLBBBT  (deft,  below),  Appellant ;  and  Coijt- 
DET  hs  qual,  (plff.  below),  Respondent. 

Revendieation  by  Judicial  Guardian. 

Held,  that  roTendication  will  lie  by  » jadicial  gnsr- 
dian  to  recover  possession  of  property  placed  in  his 
charge,  of  which  be  has  been  dispossessed.  (See  Jlfov- 
»an  &  Roche,  1  Legal  News,  33.) 

The  respondent,  in  his  quality  of  gardien 
d office  in  a  cause  pending  in  the  Superior  Court, 
took  out  a  eaisie'revendieaiion  of  a  certain  steam- 
engine  which  had  been  placed  in  his  charge, 
and  which  the  appellant  had  removed  by  force. 
The  question  of  law  presented  was  similar  to 
that  decided  on  the  same  day  in  Moisan  k 
Roche  (1  Legal  News,  33).  The  Superior  Court 
(Mackay,  J.)  maintained  the  revendieation  by 
the  guardian.  In  Appeal,  this  judgment  was 
confirmed,  Tessicr,  J.,  dissenting. 

BoRioN,  C.  J.,  referred  to  C.  C.  1825,  which 
makes  no  distinction  between  a  guardian  and  a 
M  questrator,  and  held  that  the  same  rule  was 
applicable  to  both.  The  guardian  was  obliged 
to  produce  the  effects  placed  in  his  charge,  and 
if  dispossessed  of  them  he  must  have  the  right 
to  follow  them  into  whatever  hands  they  had 
gone. 

Judgment  confinncd. 

Joseph  &  Burroughs  for  Appellant. 
S,  Fagnuelo  for  Bespondent, 


McCoBKiLL  (opposant  below),  Appellant ;  and 
Knight  (plff.  below),  Respondent. 

Opponlion  to  seizure   of  real  estate — Fraudulent 

title. 

Ifeldt  that  a  person  cannot  oppose  a  sciEare  of  real 
estate,  though  the  opposition  is  based  on  po^sesnon, 
when  the  opposant's  title  appears  to  the  Court  to  be 
manifestly  fraudulent  and  simulated. 

Real  estate  was  seized  as  being  in  the  pos- 
session of  the  vacant  estate  cf  McCorkill,  de- 


ceased.   The  appellant,    his   sister,    opposed, 
setting  up  title  and  possession  under  title. 

The  respondent,  representing  a  judgment 
against  McCorkiU'R  vacant  estate,  contested  on 
the  g^und  that  lli<'  opposant's  title  was  bad  in 
law,  and  simulatnl  and  fraudulent,  and  that 
there  was  no  possession  on  the  part  of  the  op- 
posant. 

The  majority  of  the  Court  held  that  where 
title  was  bad  in  law,  and  simulated  and  fraudu- 
lent, and  where  the  purchaser  had  suffered  the 
vendor  to  act  as  proprietor,  and  to  be  the  re- 
puted possessor  animo  donUnij  she  could  not 
maintain  an  opposition  founded  on  the  preten- 
tion that  the  seizure  on  the  curator  to  the 
vacant  estate  was  super  non  domino  et  non  possi-^ 
dente,  though  she  had  done  some  acts  of  pos- 
session and  the  property  stood  in  the  books  of 
the  municipality  in  her  name.    (632  C.  P.) 

Monk,  J.,  diss.,  remarked  that  the  Judge  in 
the  Court  below  had  not  set  aside  the  deeds 
under  which  the  opposant  claimed.  It  was  im- 
possible to  view  them  as  an  absolute  nullity, 
as  the  Judge  below  had  done.  Moreover,  deeds 
could  not  be  set  aside  without  bringing  in  the 
parties  interested.  The  judgment,  in  his  view 
of  the  case,  should  be  reversed. 

Caoss,  J.,  also  dissenting,  thought  the  oppo- 
sant had  possession  animo  domini — such  posses- 
sion as  would  entitle  her  to  prescribe,  and  she 
ought  not  as  opposant  to  be  put  in  the  position 
of  a  plaintiff.  She  should  be  in  the  position  of 
a  defendant  attacked  by  a  revocatory  action. 

Judgment  confirmed. 

Doutre,  Doutre,  Rohidoux,  Hutchinson  j'  Walker 
for  Appellant. 

^4.  <j*  W'  Robertson  for  Respondent. 


COURT    OF    QUEEN'S     BEXCH— APPEAL 

SIDE. 

Quebec,  Dec.  7,  1877. 
Present : — Chief  Justice  Dorion,   and  Justices 
Monk,  Ramsay,  Tessikb,  and  Cross. 

DcFKBSNB,  Appellant ;  and  Ddbord,  Respondent. 
Privilege — Hypothec — Donation. 
A  third  party,  in  whose  favor  certain  charges 
were  established  by  deed  of  donation  of  real 
estate,  brought  a  hypothecary  action  against 
the  deteneur  of  the  real  esbito,  although 
there    was    no   express   clause    in     the    deed 
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stipulating  a  hypothec  on  the  immov. 
able  alienated.  Arts.  2014  and  2044  C.  C. 
The  difficnlf  y  was  that  no  legal  or  tacit  hy- 
pothec exists,  except  in  iavor  of  married 
vomen,  under  Art.  2029  C.C.,  in  favor  of  minors 
and  interdicted  persons  under  Art.  2030  C.C, 
and  in  fiavor  of  the  Crown  under  Art.  2032  C.('. ; 
and  again,  that  snch  third  party  had  no  quality 
to  sue. 

In  Appeal,  the  Court,  confirming  the  judg- 
ment of  the  Court  of  Reyiew  (Stuart,  J.,  diss.), 
and  hy  which  the  judgment  of  the  Superior 
Court  was  rererscd,  held  that  the  action  might 
l>e  brought  by  the  party  benefited,  and  this  -  al- 
though the  deed  did  not  by  an  express  clause 
hypothecate  the  real  estate  thus  given. 

Judgment  confirmed. 


UaABN  (deft,  below),  Appellant ;  and  MALOhKT 
^p[ff.  below),  Respondent. 

Exception  d  la  Jotvm — Misnomer. 

The  name  of  respondent  was  "Thomas  J.," 
and  not  *<  Thomas,"  as  in  the  writ  and  declara- 
tion. Heldy  confirming  the  judgment  of  the 
Court  below,  that  this  was  not  such  a  misnomer 
itf  to  be  ground  for  an  exception  d  la  Jorme. 

NoTS. — Ramsay,  J,,  was  not  preKent  at  the  : 
lodgment,  and  did  not  join  in  it.  I 


OARoy,    Appellant  ;    and      Tremolat,     Kc- 
f^pondent. 

Sheriff^9  Salt — Mortgage  Creditor — Ojipotition  en 

sous  ordre. 

A  purchased  a  lot  of  land  at  Sheriffn  sale 
without  paying  the  purcbaKc  money.  He  sub- 
wquently  exchanged  it  with  R,  who  agreed  to 
give  to  the  Sheriflf  the  required  security  and  to 
pay  the  mortgages.  After  security  was  given 
to  the  Sheriff,  the  property  was  irregularly  sold 
4  lo  JolU  enekl^re  of  A,  and  again  resold  by  the 
Sheriff  on  the  second  purchaser.  B  then 
claimed  the  proceeds  of  this  sale  as  the  price  of 
kis  pioperty.  C,  a  mortgage  creditor  anterior 
to  the  fir*t  SheriflPs  sale,  claimed  the  amount  of 
Ms  mortgage.  His  opposition  wim  contested 
Vy  B,  and  dismissed. 

Held,  reversing  the  judgment  of  the  Superior 
«;ourt,  1st,  that  as  it  did  not  appear  that  B  had 
paid  the  mortgage  of  C,  the  latter  had  the 
ng'iit  to  he  paid  in  preference  to  B  the  amount 


of  his  mortgage  on  the  monies  levied  which 
represented  his  gage.  2nd,  that  there  was  sufii- 
cient  evidence  of  the  insolvency  of  B  to  sus- 
tain the  opposition  of  G  as  an  opposition  rn 
tout  ordre. 

Mo.NK  and  Kam-sat,  JJ.,  diHsenting,  were  ot 
opinion  tliat  thero  was  no  allegation  of  insol- 
vency, and  that  no  evidence,  it  there  was  any 
such,  would  therefore  avail,  and  consequently 
that  the  opposition  en  »oui  ordre  could  not  be 
maintaine<l.  Art.  763  C.  C.  P.,  whidh  is  ex- 
clusive. 

.huigment  reversed. 


,XoTE. — The  following  casta,  also  decided  at 
Quebec  on  DecemlKjr  7  by  the  full  Court,  do 
not  require  special  notice  : 

Nksbitt  k  CtAfiNox. — A  question  of  evidence. 
Judgment  ruverKc  d, 

Dawson  k  McDonald. — Confirmed. 

BsKNiER  k  CoruiKii. — Clerical  error  in  judg- 
ment.— Reformed. 

Chalonxr  k  B\nv. — Question  of  evidence- 
Judgment  confirmed. 


In    CoNMOLLV    k   Thb   Provincial    In8.  Co, 
ante,  p.  33,  Monk,  J.,  disstnted. 


CincCir   COURT. 

WaUM-loo,  Dec.  12,  1877. 

DlNKIN,    J. 

Ex  parte  Loxa,  Petitioner  for  Certiorari  :  and 
Blancharp,  Uespondent. 

Circuit  Court— Certiorari— C.   C.  /*.  lOufJ,  1225. 

//*■///,  tliat  the  Circuit  Court  ban  no  juri.sdiction  hy 

mcHUS  of  vf^fiiorari  over  ju(I;nnciit!<  other  than  tho«e  of 

Commij'.'^ioncTs'  Courts  or  Ju.«iit*0{»  of  tho  Peace  ;  and 

a  writ  of  ertiitnftn  toqutu'h  the  judtfinent  of  a  District 

Maj(i»trate  wu^  ^ei  at^iiic. 

Certiorari  quashed. 

Huntington  4'  ^oyes  for  Petition(.'r. 
A.  D.  Girard  for  Kcspondent. 


CURRENT    EVENTS. 


GREAT  BRITAIX. 

Expropriation  Cafe. — We  give  below  the  text 
of  the  judgment  of  the  Judicial  Committee  of 
the  Privy  Council,  Dec.  10,  1877,  dismissing  tho 
appeal  of  Dame  Harriet  Morrison  and  others 
from  the  judgment  of  the  Court  of  Queen's 
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Bench  at  Montreal  in  the  case  of  Morriaom  ei  al, 
Y.  The  City  of  Montrea!. 

Present  .'—Qir  James  W.  Colvilb,  Sir  Barnes 
Peacock,  Sir  Montague  £.  Smith,  Sir  Robert 
P.  Collier. 
Their  Lordships  are  called  upon  in  this  ap- 
peal to  reverse  two  judgments  of  the  Court  of 
Queen's  Bench  at  Quebec  with  reference  to  the 
amount  of  compensation  to  be  paid  by  the  re- 
spondents, the  Corporation  of  the  City  of  Mon- 
treal, to  the  appellants,  as  proprietors  of  certain 
lands  expropriated  for  the  purpose  of  forming  a 
parky  to  be  called  Mount  Royal  Park. 

It  appears  that,  by  an  Act  of  the  Colonial 
Legislature,  27  and  28  Yict,  cap.  60,  the  Cor- 
poration were  authorissed  to  make  very  ezten- 
siye  improvements  in  the  City  of  Montreal,  and 
for  that  purpose  to  take  lands  compulsorily. 
By  the  preamble  it  was  recited  that  the  then 
existing  law  of  expropriation  led  to  great  de- 
lays, and  by  section  13  anew  mode  of  assessing 
compensation  was  provided. 

By  that  section  it  was  enacted  that  in  case 
the  Corporation  should  not  be  able  to  come  to 
an  amicable  arrangement  with  the  persons  inte- 
rested in  the  ground  or  real  property  required 
to  be  taken,  as  the  price  or  compensation  to  be 
paid  for  the  same,  the  Superior  Court  of  Lower 
Canada  for  the  district  of  Montreal,  or  a  Judge 
thereof,  should  appoint  three  competent  and 
disinterested  persons  as  commissioners  to  fix 
and  determine  the  price  or  compensation  to  be 
allowed  for  such  land  or  real  property,  and  that 
the  Court  or  Judge  should  fix  the  day  on  which 
the  commissioners  should  commence  their  ope- 
rations, and  also  the  day  on  which  they  should 
make  their  report. 

By  sub-section  6  of  that  section,  the  Commis- 
sioners, before  proceeding,  were  to  be  duly 
sworn,  and  they  were  vested  with  the  same 
powers  and  entrusted  with  the  same  duties  as 
were  conferred  by  the  laws  in  force  in  Lower 
Canada  upon  experts  in  reference  to  appraise- 
ments, one  of  those  duties  being  to  view  the 
property  to  be  appraised. 

By  sub-section  7  it  was  enacted  that  it  should 
be  the  duty  of  the  Commissioners  to  diligently 
proceed  to  appraise  and  determine  the  amount 
of  the  price,  indemnity  or  compensation  which 
they  should  deem  reasonable,  and  they  were 
thereby  authorised  and  required  to  hear  the 
parties  and  to  examine  and  interrogate  their 


witnesses,  as  well  as  the  members  of  the  Coun- 
cil and  the  witnesses  of  the  Corporation ;  but  it 
was  declared  that  the  said  examination  and  in- 
terrogatories should  be  made  viva  voce  and  not 
in  writing,  and  consequently  should  not  form 
part  of  the  report  to  be  made  by  the  said  Com- 
missioners. The  section  then  provided  that  if, 
in  the  discharge  of  the  duties  devolving  upori. 
the  Commissioners,  there  should  occur  a  differ- 
ence of  opinion  between  them,  the  decision  of 
two  of  the  Commissioners  should  have  the  same 
force  and  effect  as  if  all  the  aaid  Conimisaion- 
ers  had  concurred  therein. 

Sub-section  12  was  as  follows  : — 
"  On  the  day  fixed  in  and  by  the  judmrnent  appoint- 
ing the  aaid  Commissioneis,  the  Corporation  of  the 
said  city,  by  their  attorney  or  counael,  shall  submit  to 
the  said  Superior  Court,  or  to  one  of  the  Judges  there- 
of respectively,  the  report  containing  the  appraifie- 
ment  of  the  said  Commissionen,  for  the  purpose  of 
l>eing  confirmed  and  homologated  to  all  intents  and 
purposes ;  and  the  said  Court  or  Judge,  as  the  oase 
may  be,  upon  being  satisfied  that  the  proceedings  and 
formalities  hereinbefore  provided  for  have  been  ob- 
served, shall  pronounce  the  confirmation  and  homolo- 
gation of  the  said  report,  which  shall  be  final  as  recards 
all  parties  interested,  and  consequently  not  open  to 
any  appeal." 

That  snb-sectiou  was  afterwards  amended  by 

the  35  Vict,  cap.  32,  sec.  7,  which  contained, 
amongst  other  things,  the  following  wotdM  : — 

"  Sub-section  12  of  clause  13  of  the  Act  27th  and 
2Sth  Victoria,  chapter  60,  is  amended  by  adding  at  the 
end  of  the  said  clause  the  following  words,  to  wit : 
*  for  the  purposes  of  the  expropriation ;'  but  in  case  of 
error  upon  the  amount  of  the  indemnity  only  on  the 
part  of  the  Commissioners,  the  party  ezpropriiikted*  hi;i 
heirs  and  assigns,  and  the  said  Corporation,  may  pro- 
ceed by  direct  action  in  the  ordinary  manner  to  obtain 
the  augmentation  or  reduction  of  the  indenoinity ,  wm 
the  ease  may  be,  and  the  party  expropriated  shall  is- 
Btitnte  such  action  within    fifteen  days  after    tho 
homologation  of  the  report  of  the  said  Commiasioaers, 
and  if  upon  such  action  the  plaintilb  succeed*  the 
Corporation  shall  deposit  in  Court  the  amount  of  the 
condemnation  to  be  paid  to  the  party  or  parties  En- 
titled thereto." 

By  the  32  Vict.,  cap.  70  (Qneheo  Statutes) 
power  was  given  to  the  Corporation  to  form 
a  park,  to  be  called  ^<  Mount  Royal  Park  " 
and  by  section  20  it  was  enacted  that  all  the 
land  required  for  the  park  should  be  deemed 
to  be  within  the  city,  and  that  all  the  powers 
of  expropriation  possessed  by  the  Corporation 
of  Montreal  should  extend  to  it.  By  section  22 
however,  an  alteration  was  made  as  to  the  mode 
of  appointing  the  Commissioners  to  value  the 
property  to  bo  expropriated,  and  it  waa  enacted 
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that  one  should  be  appointed  by  the  Corpora- 
tioD,  \)ne  bj  the  party  whoBe  property  should  be 
expTopiiated,  and  the  tbird  by  a  Judge  of  the 
Superior  Court 

Sach  being  the  state  of  the  law,  the  Corpo- 
ration on  the  Uth  March,  1873,  gave  notice  of 
their  intention  to  take  an  estate  of  which  the 
»ppellant«  were  the  owners,  called  <<  The  Mount 
Tianqnil  Estate.''  The  estate  contained  3,543,- 
104  superficial  feet,  equal  to  about  96  arpents 
uid  28-100,  and  Commissioners  were  appointed 
to  fix  the  price  or  compensation  to  be  paid  for 
the  same.  The  Commissioners  were  Alexander 
McGibbon,  Esq.,  on  behalf  of  the  Corporation ; 
(ohn  McLennan,  £fq.,  appointed  by  the  appel- 
iMts,  and  Robert  W.  Shepherd,  Esq.,  appointed 
by  a  Judge  of  the  Superior  Court. 

There  may  be  a  slight  difference  between  a 
i^^perficial  foot  in  Canada  and  a  superficial  foot 
in  Esgland ;  bat  it  will  be  sufficiently  accurate 
for  the  purpose  of  this  case  to  consider  a  super- 
^cial  foot  in  Canada  as  equal  to  a  superficial 
foot  in  England,  and  to  treat  the  total  quantity 
of  land  to  be  expropriated  as  amounting  to 
about  81  English  acres  and  a  fraction. 

On  the  26th  June,  1873,  the  Commissioners 
made  a  unanimous  report  by  which  they  fixed 
$210,000  as  the  amount  to  be  paid  as  compen- 
AtioD.  On  the  5th  July,  18Y3,  the  report  was 
bomdogated,  and  confirmed  by  the  Hon.  Mr. 
Jiatioe  Torrance,  one  of  the  Judges  of  the 
Sopetior  Court,  alter  due  proof  adduced  of  the 
obterraoce  of  all  the  formalities  and  proooed- 
»gB  required  by  the  27  and  28  Vict.,  cap.  60, 
ttd  the  32  Vict,  cap.  70. 

On  the  18th  July,  1873,  the  plaintiffs  com- 
iBeoced  an  action  against  the  respondents  in 
tltt  Superior  Court  for  Lower  Canada,  alleging 
is  their  declaration  that,  in  awarding  the  sum 
'^  1210,000,  the  Commissioners  had  fidlen  into 
«°or  upon  the  amount  of  indemnity,  and  that 
ftey  ought  to  haye  awarded  the  sum  of  $539,920, 
*bich  was  the  tme  Talue  of  the  property  for 
pvpows  of  expropriation. 

The  defendants,  by  their  plea,  denied  that 
^  was  any  error  so  &r  as  the  plaintiffs  were 
^^Bcerned  or  interested,  and  alleged  that  the 
^m  of  $210,000  was,  and  is,  in  excess  of  the 

w»l  nine  of  the  property. 
The  (ase  was  tried  in  the  Superior  Court  by 

the  Hon.  Mr.  Justice  Johnson,  who  awarded  to 

*«pWnllffiithe8um  of  $245,000,  in  addition 


to  the  aiaount  of  $210,000  previously  paid  under 
the  award  of  the  Commissioners.  From  that 
judgment  the  defendants,  the  present  respond- 
ents, appealed  to  the  Court  of  Queen's  Bench 
for  tlie  Province  of  Quebec,  and  the  plaintifiSr 
the  present  appellants,  presented  a  cross  ap- 
peal, seeking  to  augment  the  sum  awarded  to 
them  by  the  Superior  Court  by  the  sum  of 
$429,000,  making  the  total  amount  $100,000  in 
excess  of  the  amount  claimed  by  them  in  their 
action. 

The  appeal  and  cross  appeal  were  heard  toge- 
ther, and  on  the  22nd  June,  1876,  the  Court  of 
Queen's  Bench  reversed  the  judgment  of  the 
BuperiSr  Court  and  dismissed  the  action  of  the 
plaintiffs.  The  Hon.  Mr.  Justice  Monk  and  the 
Hon.  Mr.  Justice  Ramsay,  two  of  the  Judges  of 
the  Court  of  Queen's  Bench,  dissented  from  the 
judgment  of  the  majority  of  the  Judges  of  that 
Court. 

It  was  contended  on  behalf  of  the  respondents 
that,  in  order  to  maintain  an  action  upon  thfr 
ground  of  error  on  the  part  of  the  Commis- 
sioners in  respect  of  the  amount  of  the  indem- 
nity, it  must  be  shown  that  the  award  of  the 
Commissioners  was  erroneous  with  reference  ta 
the  evidence  which  was  adduced  before  them. 
It  has,  however,  been  held  in  the  Court  of 
Appeal  in  Canada,  in  the  case  of  Montretd  v. 
Bapffi  19  Lower  Canada  Jurist,  136,  and  also  in 
the  present  case,  one  learned  Judge  only  dis- 
senting, that  whenever  it  can  be  shown  that 
the  Commissioners  have  arrived  at  a  wrong 
conclusion  with  respect  to  the  value  of  the  pro- 
perty or  the  amount  of  compensation,  the  party 
expropriated  is  entitled  to  maintain  an  action 
to  obtain  an  augmentation  of  the  indemnity. 
Their  Lordships  are  clearly  of  opinion  that  that 
is  the  proper  construction  of  the  Statute.  The 
construction  contended  for  is  wholly  inoonsist- 
ent  with  the  27  and  28  Vict.,  cap.  60,  sec  13, 
cl.  7,  by  which  it  was  enacted  that  the  exami- 
nation of  the  witnessea  should  not  form  part  of 
the  report  of  the  Commissioners,  and  also  with 
the  7th  section  of  the  35  Vict.,  cap.  32,  by 
which  the  party  expropriated  is  authorised,  in 
the  case  of  error  on  the  part  of  the  Commis- 
sioners, to  proceed  <<by  direct  action  in  the 
ordinary  manner"  to  obtain  an  augmentation 
of  the  indemnity,  which  necessarily  includea 
the  right  to  adduce  evidence  in  support  of  tho 
action. 
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The  subBtintial  question  to  be  determined  in 
thii  appeal,  therefore,  is  whether  th«  evidence 
4idduced  in  tbj9  action  was  sufficient  to  prove 
that  there  was  error  on  the  part  of  the  Commis- 
sioners as  regards  the  amount  of  the  indemnity 
Awarded  by  them.  ^In  determining  that  ques- 
tion, their  Lordships  are  of  opinion  that  the 
prospective  capabilities  of  the  land  ought  to  bo 
taken  into  account,  and  that  for  the  purpose  of 
this  appeal,  it  may  be  assumed  that  some  en. 
hancement  of  price  ought  to  bo  made  upon  the 
ground  of  the  proprietors  being  obliged  to  part 
with  their  land  compulsorily. 

It  was  urged  that  at  the  time  when  the  Com- 
missioners made  their  award  it  had  been  deter- 
mined by  the  Superior  Court  that,  in  valuing 
land  for  the  purpose  of  expropriation,  the  prop- 
pcctive  capabilitits  were  not  to  be  taken  into 
consideration  ;  and  that,  although  that  decision 
was  reversed  ou  appeal  to  Her  Majesty  in  Coun- 
oil,  the  appeal  had  not  been  decided  at  the  time 
when  the  Commissioners  made  their  reports, 
and  that  it  must  be  assumed  that  the  Commis- 
sioners did  not  take  into  considenition  the  pros- 
{)ectivc  capabilities. 

The  Commissioners  in  their  report  are  silent 
•as  to  their  reasons ;  but  their  Lordships,  having 
regard  to  the  evidence  adduced  before  the  Com- 
-missioners  and  to  the  amount  awarded  by  them, 
viz.,  $210,000,  cannot  suppose  that  the  Com- 
missioners excluded  from  their  consideration 
the  prospective  capabilities,  or  the  fact  that  the 
•expropriation  was  compulsory.  Calculating 
the  dollar  at  4s.,  the  sum  awarded  was  equal  to 
j£42,000,  which  for  81  acres  was  at  the  rate  of 
nearly  X520  an  acre  for  the  land,  which  at  the 
itime  of  the  expropriation  was  producing  but 
iittle,  if  any,  profit. 

The  §245,000  awarded  by  the  learned  Judge 
in  addition  to  the  $210,000  awarded  by  the 
Oommissioncrs  make  a  total  of  $455,000,  which 
at  4s.  a  dollar  is  equal  to  £91,000,  orupwards  of 
jei,120  an  acre  for  each  of  the  81  acres,  of  which 
some  of  the  witnesses  stated  that  not  more  than 
onc-half  was  fit  for  building  purposes. 

The  learned  Judge  held  very  properly  that 
the  only  question  before  him  was  one  of  fact, 
which  must  be  determined  by  the  evidence 
given  in  his  presence. 

The  real  issue,  as  it  appears  to  their  Lord- 
ships, was,  was  there  error  on  the  part  of  the 
<rk)mmissioners  in  awarding  only  the  sum  of 


$210,000,  and,  if  so,  to  what  extent  were   tho 
plaintiffs  entitled  to  an  augmentation  of  it  ? 

The  report  of  the  Commissioners,  ▼hich 
under  tho  former  law  would  have  been  fi.na], 
must,  notwithbtandingthe  alteration  of  the  law, 
be  considered  correct  until  it  is  proved  to  be 
erroneous.  The  onus  of  proving  error  on 
the  part  of  the  Commissioners  lay  upon  the 
plaintiffs.  The  judgment  of  the  Commis- 
sioners, as  expressed  in  their  report,  was 
entitled  to  great  weight.  It  is  not  in  this  case 
merely  tlie  judgment  of  a  majority.  The  re- 
port was  unanimous,  and  was  one  in  which  the 
Commissioner  appointed  by  the  appellants 
themselves  concurred.  Their  Lordships  are  of 
opinion  that  it  should  not  be  lightly  over- 
turned, and  that  the  learned  Judge  did  not  give 
sufficient  weight  to  it.  He  treated  the  question 
before  him  as  he  would  hfive  done  if  he  had  had 
to  assess  tlie  amount  of  compensation  in  the 
first  instance.  He  said  he  must  determine  it 
according  to  the  evidence  which  he  bad  heard, 
and  by  which  he  considered  himself  to  be  bound 
as  absolutely  as  he  would  be  by  evidence  prov- 
ing the  items  of  a  tradesman's  bill. 

Treating  the  subject  in  that  manner,  the 
opinion  of  the  CommissionerR  had  no  more 
weight  attached  to  it  than  if  they  had  made  no 
report  at  all.  In  another  part  of  his  judgment 
the  learned  Judge  remarked : — '<  1  have  tc» 
judge  according  to  the  evidence.  As  I  view 
the  case,  the  law  no  more  makes  me  judge  of 
the  value  of  real  estate,  apart  from  the  sworn 
evidence  before  me,  than  it  makes  me  judf^c  of 
the  value  of  pork,  or  flour,  or  any  other  thing 
of  which  the  value  is  in  question  before  xne. 
In  the  one  case,  as  in  the  other,  I  can  only 
know  what  is  proved.  If  this  evidence  is  un- 
true, it  was  the  business  of  the  defendants  to 
contradict  it,  which  they  have  not  done.  If  it 
is  true,  I  have  done  no  injustice  in  acting  upon 
it.' 

The  learned  Judge  seems  to  have  taken  too 
narrow  a  view  of  his  functions.  It  was  his 
duty  to  make  use  of  his  own  judgment  and  ex- 
perience in  deciding  whether  the  opinions  of 
the  witnesses  were  sufficient  to  outweigh  the 
judgment  of  the  Commissioners.  In.  their 
Lord.ships'  opinion  tho  learned  Judge  attache  J 
too  much  importance  to  the  opinions  ot  wit- 
nesses, which  were  chiefly  of  a  speculative 
character  ;  and   they  have  to   obsf^ve^hat   the 
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amoant  awarded  by  him  exceeded  the  Taluation 
of  some  of  the  claimants'  own  witnesses. 

Their  Lordships,  therefore,  concur  with  the 
majority  of  the  judges  of  the  Court  of  Queen's 
Bench  in  the  opiuiun  that  the  judgment  of  the 
learned  Judge  of  the  Superior  Court  cannot  be 
Fosuined.  This  being  so,  they  are  driven  to 
the  alternative  of  either  affirming  the  judg- 
ments of  the  Court  of  Queen's  Bench  or  of 
themselves  fixing  the  amount  of  indemnity 
vhich  ought  to  be  paid.  Notwithstanding  the 
obTioQs  inconvenience  of  the  latter  course, 
they  would  consider  it  their  duty  to  adopt  it  if 
ihey  saw  clear  proof  that  there  had  been  a 
miscarriage  of  justice.  But  having  listened 
vith  great  attention  to  the  arguments  of  the 
learned  counsel  for  both  parties,  and  having 
weighed  with  great  care  all  the  evidence  in  the 
(aose,  they  have  come  to  the  conclusion  that 
thej  would  not  be  justified  in  declaring  against 
the  opinion  of  the  majority  of  the  judges  of  the 
rourt  of  Queen's  Bench  that  there  was  error  on 
the  part  of  the  Commissioners  with  regard  to 
thf- amount  of  indemnity  determined  by  them. 

Their  Lordships  will,  therefore,  humbly  ad- 

nse  Her  Majesty  to  affirm  the  judgments  of  the 

Court  of  Queen's  Bench  and  to  dismiss  this  ap- 

peal.    The  appellants  must  pay  the   costs  of 

the  appeal. 

CANADA. 

SuPUHX  Court. — The  Session  of  the  Supreme 
^'oort  opened  at  Ottawa,  Jan.  21,  with  an  aug- 
mented list  of  causes  for  hearing.  We  defer 
aotioe  of  proceedings  to  next  issue. 

Tbi  Ixsolveht  Law. — At  the  annual  meeting 
of  the  Dominion  Board  of  Trade,  at  Ottawa,  Mr. 
Andrew  Robertson,  of  Montreal,  gave  the  fol- 
lowing figures  showing  the  operation  of  the 

Insolvent  Act  in  Canada  :— 

Insol- 
vents. 


Yetre. 
1«72. 
IS73. 
\ISIA. 


9Ud 


Liabili> 

i2;»t,i<)2 

7,eifH},7C5 


Total $26 .406 ,482 

Orayearly  averai^e  of $  8,S31327 

l^Dff  the  last  three  years  there  were  in 

1?75 1,988       $2^343,988 

1X76 1.72H         25,517,^91 

Wn USUO         25,510,'.00 

Total 5,586       $79371,979 

Orayearlyaven«eof 1^62      $26,628,986 

Another  effort  to  repeal  the  Act  will  prolmbly 

be  nude  during  the  approaching  session  of  Par- 

liunent. 


Indepindbrci  of  PinuAMiiNr. — Several  eleo~ 
tions  have  taken  place  and  others  are  in  pnv 
gress,  in  Nova  Scotia  and  New  Brunswick, 
occasioned  by  the  resignation  of  members  of 
Parliament  who  have  inadvertently  brought 
themselves  within  the  reach  of  sec.  2  of  31 
Vict.,  cap.  25,  "  Aa  Act  furtlier  securing  the  in- 
dependence of  Parliament."  Thf  section  reads 
as  follows : — 

**  2.  No  person  whosoever  huldinR  or  en  joy  inir,Qnder- 
taking  or  oxocuting,  directly  or  indirrotly,  alone  or 
with  any  other,  by  himKcl  for  by  tho  intcnx^^ition  of 
any  trustee  or  third  party,  any  contmct  or  iifrrecment 
with  ller  Mafesty.  or  with  any  public  officer  or  de- 
partment with  respeotto  the  public  ttervioe  of  Canada, 
or  under  which  any  public  money  of  Canada  is  to  be 
paid  f<fr  any  service  or  irork,  shrill  be  clif;ibIo  as  a 
member  of  the  IIou«o  of  Commons,  nor  shall  be  Fit  or 
vote  in  the  same," 

QUEBEC. 

The  Court  of  Queen's  Bench,  Appeal  Side, 
sits  at  Montreal,  Jan.  29,  for  the  purpose  of 
rendering  judgments. 


RECENT  ENGLISH  JJEcISIONS. 

Company — Forfeiture. — In  a  notice  by  the 
secretary  of  a  company  to  u  hharcholder  to  pay 
an  overdue  call  or  asHcssiuont,  the  hitter  was 
notified  to  pay  the  call  with  five  per  cent  inter, 
est  trom  the  day  when  the  call  was  voted,  or  he 
would  forfeit  his  stock  ;  whereas  the  rules  of 
the  company  prescribed  interest  in  such  cases 
only  from  the  day  when  the  cull  became  pay- 
able. IJeldf  that  such  notice  Vfa»  invalid,  and 
no  forfeiture  took  place.  Johnson  v.  Lt/Ule's  Iron 
Agency ^  5  Ch.  D.  G8T. 

Husband  and  Wije. — O.  w.'ts  a  clothier,  and 
lived  with  his  mother,  but  owned  another  house 
near  by,  where,  in  1855,  he  installed  the  defen- 
dant as  housekeeper,  and  soon  after  engaged  to 
marry  her.  In  1861,  she  began  on  a  small  scale 
the  business  of  fruit  preserving.  The  business 
gradually  increased  until  it  became  a  largo 
wholesale  business.  In  1874,  O.  married  her, 
and  went  to  live  with  her  in  the  house  she  had 
occupied.  She  had  carried  on  the  business  be- 
fore the  marriage  entirely  as  her  own,  with  her 
own  means,  and  kept  her  own  bank  account, 
and  at  the  date  of  the  marriage  she  had  over 
£1,600  on  deposit.  The  hustuind's  account  at 
the  same  bank  w>  s  overdrawn,  and  without  his 
knowledge  she  drew  from  her  accoun  and  de. 
posited   the  amount  to  his  to  m:ike  good  the 
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deficit  After  the  marriage  she  continued  to 
carry  on  the  bnsineM  in  her  maiden  name  as 
before,  and  he  did  not  in  any  way  interfere 
with  it»  bot  alwayf)  referred  customers  to  her. 
He  died  intestate,  and  she  claimed  the  business 
as  her  own ;  but  his  sister  applied  for  adminls- 
•tration  on  it  as  his.  Hetd^  that  the  widow  was 
entitled  to  the  whole  capital  and  stock  in  trade 
of  the  business  as  her  own. — AMhworik  v.  Oitf- 
ram^  5  Ch.  D.  923. 

Ir^unetion. — In  a  suit  by  one  riparian  pro- 
prietor against  another  farther  up  the  stream, 
for  polluting  it  to  the  injury  of  the  plaintiff,  an 
injunction  was  asked  for  and  also  an  inquiry  as 
to  damages.  The  defendant  claimed  that  only 
damages  should  be  awarded  as  in  the  case  of 
obstruction  of  light  and  air.  An  injunction 
was  granted. — Penningt<m  v.  Brinaop  Hall  CoiU 
Co.,  5  Ch.  D.  769. 

2.  18  k  19  Vict.  c.  128,  §  9,  forbids  burials 
within  one  hundred  yards  of  a  dwelling  house. 
The  plaintiff  applied  for  an  injunction  to  re- 
strain  the  defendant  from  using  a  field,  or  any 
part  thereof  as  a  cemetery,  some  portion  of 
which  field  was  within  one  hundred  yards  of 
plaintiff's  dwelling.  It  appeared  that,  in  1865, 
defendant  obtained  from  the  Secretary  of  State 
permission  so  to  use  his  field,  but  had  not  been 
able  to  act  on  the  permission  ;  that  he  had  re- 
cently tried  to  form  a  company  for  the  purpose, 
but  had  fiuled ;  that  he  did  not  intend  to  use 
any  of  the  land  within  one  hundred  yards  for 
burials  without  the  plaintiff's  consent ;  that  he 
had  offered  to  give  two  months*  notice  to  de- 
fendant whenever  he  proposed  to  act  at  all  in 
the  matter ;  and  that  the  defendant  had  offered 
to  suspend  proceedings  If  the  plaintiff  would 
-agree  not  to  use  any  of  the  field  for  a  cemetery. 
Bacon,  y.C,  granted  a  temporary  injunction. 
Bildf  that  the  Injunction  must  be  dissolved. — 
Zard  Cwity  v.  Byas,  5  Ch.  D.  944. 


RECENT  UNITED  STATES  DECISIONS. 

ArhUraiion,^To  a  bill  to  wind  up  a  partner- 
ahlp,  it  is  no  defence  that  the  artlclet  of  part- 
nexahip  provide  for  a  reference  of  disputes  to 
arbltiatlon,  and  that  the  defendants  have 
-^ways  been  willing  to  refer .^PeaW  t.  Hanri$, 
131  Mass.  390. 

SamkntpUy4 — If  a  collector  of  taxes  has  ool- 
Ascted  taxes  and  not  paid  them  ovar  to  the 


town,  his  debt  to  the  town  is  a  fiduciary  debt^ 
not  barred  by  a  discharge  in  bankruptcy. — 
Biekmmul  v.  Broivn,  66  Me.  373. 


Bigamy. — A  married  man,  whose  wife  was 
living,  went  through  the  ceremony  of  marriage 
with  another  woman,  whom  he  could  not  law- 
fully have  married  had  he  been  single,  he  being 
a  negro  and  she  a  white  person.  BM,  that  be 
was  guilty  of  bigamy. — PtopU  v.  Brewn^  34 
Mich.  339. 

BiU  of  Lading. — Defendants'  agent,  having 
authority  to  issue  bills  of  lading,  upon  delivery 
to  him  by  U.  of  a  forged  warehouse  receipt, 
gave  M.  bills  of  lading  for  the  goods  mentioned 
in  the  receipt,  knowing  that  he  intended  t<» 
raise  money  on  the  bills;  and  plaintiffis  ad> 
vanced  money  to  M.  on  the  security  of  the  bills. 
Hddj  that  the  defendants  were  bound  by  their 
agent's  act,  and  estopped  to  deny  the  receipt  of 
the  goods.  (Earl,  C.  di8senting.)^A9aoair  v. 
Michigan  CetUral  R.  R.  Co.^  65  N.  Y.  111. 

ConsUiuUonal  Ijow. — 1.  A  State  Legislature 
has  power  to  fix  maximum  rates  to  be  charged 
for  the  storage  of  grain  in  elevators. — Jftma  v. 
yz/tiiou,  94  U.8.  113. 

2.  Or  for  the  carriage  of  passengers  and  goodn 
by  rail,  though  the  railroads  are  owned  by  cor- 
porations, if  their  charters  are  granted  subject  to 
alteration  or  amendment. — Chicago^  BurUngion, 
i  Quiney  R.  R  Co.  v.  /mm,  94  U.S.  155. 

3  A  State  statute  requiring  all  vessels  enter- 
ing a  harbor  in  the  State  to  pay  a  tax  of  three 
cents  per  ton,  imposes  a  duty  of  tonnage,  and  is 
therefore  unconstitutional. — Innum  Stemmah^ 
Co.  V.  Tinker^  94  U.S.  238. 

4.  A  State  statute  empowering  and  requiring: 
certain  officers,  to  the  exclusion  of  all  other  per- 
sons, to  make  a  survey  of  the  hatches  of  all  sea- 
going vessels  arriving  at  a  port  in  the  State, 
held,  unconstitutional  as  a  regulation  of  com- 
merce.— Fotier  V.  Mamkr  and  Wardem  ff  the 
Port  iif  New  Orleans,  94  U.S.  246. 

5.  A  State  statute,  forbidding  all  persons  not 
citizens  of  the  State  to  plant  ojrsters  in  the 
waters  of  the  State,  keld,  constitutional. — Jfc- 
Creadg  v.  Virginia^  94  U.S.  391. 

6.  The  United  States  has  the  right  of  eminent 
domain  within  the  States;  but  a  State  cannot 
exeroise  it  in  favor  of  the  United  States. — Dar- 
lington V.  UniUd  Siatee^  82  Penn.  St  382. 
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Sh^  X^Q^t  <fil?«/5. 


Voi.  I.  FEBRUARY  2,  1878.  No.  5. 


ARS£ASS  IN  THE  COURT  OF  QUEEN'S 

BENCH. 
It  we  were  only  to  consult  the  statistical 
wtnms  in  judicial  matters,  published  annually 
in  the  Quebec  OazeUe,  we  should  feel  that  it 

WM  almost  impossible  to  hope  that  anything    ™®"  *^*^  ^«^«  *^«»«*  and  decided  in  the  highest 
'        "  **^"^  of  the  previous  fifteen  years.    Nor  are 


Iiuoribed  for  December  Term,  1877 gg 

Heard  and  taken  en  dilibiri \  \% 

Adjudged 2 

-      21 

Undisposed  of ""gj 

It  therefore  appears  that  the  result  of  three 
years'  work  has  been  to  reduce  the  arrears  from 
73  to  68,  that  is  5  cases,  or  less  than  2  a  year. 
This  almost  insignificant  gain  has  only  been 
secured  by  the  Court  hearing  and  deciding  626 
cases  in  the  three  years,  which  is  190 


cases 


Khort  of  a  revolution  could  bring  any  adequate 
reUef  to  weary  suitors,    sighing   for  jusUce. 
These  returns  show  that  from  the  beginning  of 
IWO  up  to  the  end  of  1876  there  were  2,573 
*ppeals  taken  out,  and  that  only  2,113  were 
heud  and  decided  on  the  merits.    This  shows 
i  Ijalance  of  cases  unheard  of  no  less  than  460 ; 
but  ss  many  cases  are  settled  or  abandoned,  or 
M»  sent  to  the  shades  below  without  a  hearing, 
the  judicial  statistics  only  recognise  398  appeals 
tt  actually  subsisting  on  the  3Ut  December, 
1876,  namely  30  at  Quebec  and  368  at  Montreal. 
Pwtnnately  this  presents  an  exaggerated  state- 
mentof  the  difficulty,whlch,  however,  even  when 
redoced  to  its  real  limits,  is  sufficiently  embar- 
'•wng.    The  true  test  of  the  arrears  before 
wy  Court   is  the  number  of  cases   ready  for 
hearing,  and  which  remain  unheard  from  want 
oftbie  for  the  argument.     Now  in    Quebec 
there  are  no  cases  at  all  in  this  position.    In 
Kontreal  the  condiUon  of  matters  is  very  dif- 
f«rent,  as  the  following  table,  for  which  we  are 
indebted  to  the  learned  CU^rk  of  Appeals,  Mr. 
**»rchand,  amply  testifies : 


the  arrears  in  Montreal  due  to  the  prolixity  of 
the  arguments.  In  1877,  judgments  were  ren- 
dered  in  Montreal  in  135  cases,  and  in  Quebec 
in  67,  there  being  only  four  terms  of  twelve 
days  each  at  Montreal,  while  at  Quebec  there 
are  four  terms  of  eight  days  each  for  less  than 
half  the  hearings. 

In  addition  to  this  it  may  be  remarked  thai 
the  appeal  business  in  this  District  is  greatly 
on  the  increase.  In  1873  there  were  199  new 
appeals,  in  1874  there  were  198,  in  1875  there 
were  210,  in  1876  there  were  262 ;  or  in  all,  for 
the  four  years,  859.  The  highest  four  years 
during  the  fourteen  years  i  receding  1874,  give 
the  following  results : 


142 

• 146 

145 

IfiO 

a  difference  of  267 


Jwenprtona  for  December  Term,  1874 112 

Heard  and  taken  «i  rf//ii/r/ 29 

A4JQdged '    g 

I^iived J 

^^^"M*  from  the  roll !..!!.*". !......    1 

—      89 
tlDdispofed  of. 7^ 

^ribed  for  December  Term,  1875 "^ 

Heard  and  taken  «i  rf//ii^r^ 18 

A4iadsed - 

• o 


Undi«po»ed  of 

^Iwd  for  December  Term.  1876..  . 

^«ud  and  taken  en:<2//»&^r^ ^ 

AdSadwd ..7..'*,''.".'.    2 

Uodifpoeedof 


23 
"55 

Yi 

SI 

Is 


1860 

1862 

1»16 

1869 

making  a  total  of  602,  or 
equal  to  64  cases  a  year. 

We  think,  then,  we  have  shown  enough  to 
establish  that  some  change  is  required  in  the 
sittings  of  the  Court  of  Appeals  in  this  Dis- 
trict, and  it  only  remains  to  decide  what  that 
change  shall  be.    For  the  present  we  are  con- 
tent  to  place  the  figures  before  our  readers.  We 
shall  only  add  that  we  are  not  in  iavour  of  a 
further  extension  of    the    system    of  terms. 
They  are  already  too  long,  and  their  multipli- 
cation is  not  without  inconvenience.    Again, 
their  effect  is  to  overwhelm  the  judges  with 
cases,  the  argimient  of  which  they  cannot  pos- 
sibly remember,  and  to  deprive  them  of  the 
opportunity  of  deliberating.    In  fiict  the  whole 
work  of  hearing  new  cases,  and  deliberating  on 
the  old,  is  huddled  into  the  contracted  limits 
of  the  terms.    Of  course,  we  understand  that 
the  judges  read  the  coses  during  the  vacation, 
but  the  collective  deliberation  ought  to  bo 
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serious  matter,  occupying  a  great  deal  more 
time  than  the  fragments  of  days  after  the  ad- 
journment of  the  Court  allow. 


THE  CASE  OF  MR.  OFARRELL. 

We.  print  in  this  issue  a  communication 
signed  "Quebec,"  criticising  the  judgment  of 
the  Court  of  Queen's  Bench  in  the  case  of 
OFarreU  j-  Brassard.  As  our  correspondent 
does  not  appear  to  have  concluded  his  remarks, 
and  others  may  have  something  to  say  on  the 
subject,  we  will  only  obserre  at  present  that  we 
do  not  by  any  means  assent  to  the  proposition 
that  by-laws  could  not  be  framed  in  general 
terms  which  would  meet  Mr.  Justice  Cross'  ob- 
jection. The  difficulty  in  Mr.  O'Farrell's  case 
was  that  there  was  no  by-law,  and  no  notice  to 
the  accused  that  he  was  incurring  the  penalty 
of  suspension.  Now,  let  us  take  an  example 
of  a  general  by-law.  Suppose  the  Council 
enacted  in  general  terms  that  engaging  in  trade 
would  bo  punished  by  suspension,  could  an 
adTOcate  who  opened  a  grocery  store  plead 
want  of  notice  ?  Or  if  a  by-law  stated  that 
engaging  in  any  mechanical  occupation  for 
hire  would  be  considered  derogatory  to  the 
honor  of  the  profession,  could  an  advocate  who 
eked  out  his  subsistence  by  mending  tinware 
or  repairing  boots  and  shoes,  plead  that  he  had 
no  intimation  that  he  was  laying  himself  open 
to  prosecution  ?  We  see  no  serious  difficulty 
in  covering  by  a  few  clauses  every  case  that  is 
likely  to  arise. 


BEFORTS. 

COURT    OF    QUEEN'S    BENCH— APPEAL 

SIDE. 

Montreal,  December  22, 1877. 

PreMfi/ .'—-Chief  Justice  Doriow,  and  Justices 
Monk,  Ramsay,  Tssbisb,  and  Cross. 

McDonnell,   (deft,  below)    Appellant;   and 
GocNDRY  (plff.  below)  Respondent. 

Troubk'^RifflU  of  Way — Defieisncy   in  QuantUy 

qf  Land  Sold. 

In  a  deed  of  sale  it  wm  stipulatedSthat  the  purohaser 
should  have  the  right  at  any  time  to  keep  in  his  hands 
the  whole  or  any  part  of  the  balance  payable  ,to  the 
Tender,  until  such  time  as  the  vendor  should 
have  furnished  a  registrar's  certificate  showing 
the   properly  sold  to  be  "  free   and   clear  of  all 


mortgages,  dowers  or  other  encumbraoees  whatso- 
OTer."  It  appeared  that  part  of  a  small  island,  which 
was  included  in  the  property  sold,  did  not  belong  to 
the  vendor,  and  there  also  existed  a  right  of  passage 
OTor  the  rest  of  this  island.  The  island  was  of  small 
value.  Held,  that  the  purchaser  was  not  entitled, 
under  the  aboTe  cited  clause  of  the  deed,  to  retain  an 
instalment  of  the  purchase  money  sued  for,  there  re- 
maining unpaid  another  instalment  which  was  much 
more  than  sufficient  to  cover  the  proved  value  of  the 
the  island  and  the  right  of  passage. 

The  respondent  brought  action,  under  a  nota- 
rial  deed  of  sale,  for  $400,  being  an  instalment 
due  on  the  price  of  a  certain  mill  property  sold 
to  appellant.  The  latter  set  up  the  following 
clause  in  the  deed :  ^  The  purchaser  shall  have 
the  right  at  any  time  to  keep  in  his  hands  the 
whole  or  any  part  of  the  balance  payable  to  the 
said  vendor  as  above  stated,  until  such  time  as 
the  said  vendor  has  furnished  at  his  cost  and 
expense,  to  said  purchaser,  a  certificate  of  the 
registry  oiKce  showing  that  the  property,  build- 
ings and  premises  hereby  sold  are  free  and  clear 
of  all  mortgages,  dowers  and  other  encom- 
branoes  whatsoever."  The  deliendant  alleged 
that  a  portion  of  an  island,  comprised  in  the 
property  sold,  did  not  belong  to  the  vendor 
but  to  one  McArthur.  Moreover,  there  vraa  a 
right  of  way  in  &vor  of  McArthur  over  the 
island  to  communicate  with  this  piece  of  land. 

The  Superior  Court,  Belanger,  J.,  held  that 
defendant  had  good  reason  to  fear  troubU  by 
reason  of  McArthur's  right  of  property  and 
right  of  passage,  but  considered  that  he  was 
not  entitled  to  retain  the  instalment  sued  for, 
because  there  was  still  another  instalment  to 
become  due,  and  this  would  more  than  suffice 
to  indemnify  defendant  in  case  he  was  troubled 

Cross,  J.,  for  the  majority  of  the  Conrt,  con- 
sidered that  the  judgment  must  be  confirmed. 
The  defendant  did  not  by  his  pleas  ask  that  he 
should  have  security ;  he  concluded  for  the  dis. 
missal  of  the  action.  If  he  had  asked  for  security 
the  answer  would  have  been  that  he  had  enough 
in  his  hands,  besides  the  instalment  sued  for 
to  indemnify  himself.  The  plaintiff  did 
produce  the  certificate  and  fulfil  the  condition. 
It  was  for  the  defendant  to  show  that  there 
were  incumbrances.  He  had  not  done  that. 
He  had  merely  shown  that  there  was  a  right  of 
way  and  a  small  deficiency  in  quantity.  This 
did  not  come  within  the  stipulation  in  the 
CDutract. 


THE  LEGAL  NEWS. 


51 


DoEioH,  C.  J.,  and  Mokk,  J.,  dissenting, 
thought  the  stipulation  had  not  been  complied 
with,  and  the  defendant  was  not  obliged  to  ask 
for  lecvrity  merely,  but  conld  plead  the  clause 
\n  the  deed  as  a  defence  to  the  action. 

Judgment  confinned. 
Ankiiald  j*  MeCormiek  for  appellant. 
^- 1  W.  Robertton  for  re8i>ondent. 


HiDDumss    (proprietor   respondent    in  the 

Coort  below),  Appellant ;  and  Niws  o»  L'Hotil 

Don  or  MoNTBBAL  (petitioners  below),  Respon- 
deati. 

Seignkrial  RighU — Property  acquired  by  Crown, 
This  wts  a  case  of  some  pecaliarity,  not 
Hkely  to  occur  again.  The  respondents,  the 
figneitnuu  of  the  Fief  St  Aogustin,  claimed 
eerttin  seigniorial  dues  on  an  immoreable  in 
the  Fie^  which  the  appellant  had  acquired  from 
the  Prorincial  OoTernment  in  1874  by  ez- 
chsoge  for  other  property.  The  respondents 
petitioned  in  the  usual  fonn  for  the  nomina- 
tion of  experts,  in  order  to  establish  the  amount 
of  indenmity  or  commutation  due  the  peti- 
tiooen  by  reason  of  the  exchange,  in  place  of 
the  aeigniorial  rights  on  the  land,  and  the 
unoirnt  to  be  paid  for  the  redemption  of  the 
<:<nutitQted  rent  representing  the  eens  et  rentes 
to  which  the  property  was  alleged  to  be  subject. 

The  appellant  pleaded  that  the  property  had 
l^n  scquired  by  the  Crown  for  a  purpose  of 
ptibUcutilityand  the  tenure  had  been  changed ; 
that  the  respondents  had  been  indemnified  for 
this  change  of  tenure ;  that  while  the  land  was 
the  property  of  the  Crown  the.  seigniorial  rights 
in  the  Fief  were  abolished,  and  the  land  passed 
into  the  possession  of  the  appellant  free  from 
^UNigniorial  rights,  and  consequently  there 
iw  no  occasion  to  commute  righ^  which  did 
&Gt  exist. 

The  Superior  Court  having  named  experts  to 
ntablish  the  amount  of  indemnity  to  be  paid 
in  lieu  of  seigniorial  rights,  and  also  the  amount 
to  be  paid  for  redemption  of  the  constituted 
rent,  and  baring  homolosated  the  report  of  the 
experts  thereon,  the  proprietor  Middlemiss 
appeiaed. 

The  Court  of  Appeal,  Monk  and  Tessier,  JJ., 
disaenting,  rerersed  the  judgment.  The 
gromids  for  the  judgment  in  appeal  were  in 
mbstance  as  follows  : — 


The  immoveable  had  been  acquired  by  the 
Crown  in  1839  as  the  site  of  a  lunatic  asylum, 
an  object  of  public  utility.  By  this  acquisition 
the  land  was  re-united  to  the  Crown  domain 
and  free  forever  from  all  seigniorial  rights  of 
the  fief  St.  Augustin,  with  the  exception  of  the 
right  to  indemnity  for  loss  of  the  mouvance. 
On  the  20th  April,  1860,  the  Crown  paid 
respondents  the  sum  of  £192.  0.  10,  for  right  of 
indenmity  claimed  by  reason  of  such  acquisi- 
tion. After  the  abolition  of  the  seigniorial 
tenure  in  the  fief  St.  Augustin  in  1860,  the 
respondents  could  only  claim  a  right  of  com- 
mutation  on  such  alienations  as  before  the 
abolition  would  haye  given  rise  to  a  right  of 
lode  et  venUtj  and  the  exchange  made  by  the 
Provincial  government  of  this  lot  for  another 
owned  by  the  appellant  did  not  revive  the 
seigniorial  rights  which  had  been  abolished  by 
its  reunion  with  the  crown  domain.  The  ex- 
change, even  before  the  abolition  of  seigniorial 
tenure  in  the  fie^  would  not  have  given  rise  to 
lode  et  ftenteej  and  therefore  rcRpondents  could 
not  claim  commutation  right  by  reason  of  the 

exchange. 

Judgment  reversed. 

Gtoffrion,  Rin/ret  4l- Arehambault  for  Appellant. 

Pagnuelo  ^  Major  for  Respondents. 


Hall  (plff.  below).  Appellant ;  and  Atkinson 
(deft,  below),  Respondent. 

Revendication — Lien. 

This  was  a  case  heard  at  Quebec.  The  ap- 
pellant claimed  by  a  aaieie-revendication  a  quan- 
tity of  logs  which  the  respondent  held  and  re- 
fused to  deliver  to  him. 

The  respondent  pleaded  that  these  logs  had 
been  wintered  on  his  property  and  formed  part 
of  a  larger  quantity  which  had  passed  through 
his  mill  pond,  for  which  he  was  entitled  to  be 
paid,  and  he  claimed  a  droit  de  rStention, 

The  appellant  answered  that  owing  to  re- 
spondent's boom  and  mill  dam, which  obstructed 
the  River  Etchemin  at  a  point  where^the  same 
was  navigable  and  where  he  had  no  right  to 
obstruct  it,  he  had  been  forced  to  pass  his  logs 
through  respondent's  property  to  take  them  to 
the  River  St.  Lawrence. 

Respondent  replied  that  he  had  constructed 
his  boom  and  mill  dam  on  private  property 
which  he  held  from  the  Crown. 
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JBeld,  confiniung  the  jadgment  of  the  Court 
below,  that  there  was  sufficient  evidence  to 
show  an  undertaking,  on  the  part  of  the  appel- 
lant, to  pay  for  the  use  of  defendant's  property, 
and  that  the  latter  was  entitled  to  a  quantum 
meruit  and  to  a  droit  de  retention  until  paid,  the 
Court  abstaining  from  deciding  the  question 
raised  as  to  the  extent  of  the  right  each  party 
had  to  the  use  of  the  River  Etchemin. 

Judgment  confirmed. 


NoTB. — The  following  appeals,  also  decided 
during  the  December  term,  do  not  require 
special  mention : — 

Gut  et  al.,  Appellants ;  and  Qur  et  al.,  Re- 
spondents.— The  appeal  was  from  a  judgment  of 
the  Superior  Court,  declaring  two  lots  of  land 
ffrev^  de  mbHitutum  and  subject  to  the  usufruct 
of  plaintiffs  (respondents).  The  judgment  was 
confirmed  as  to  the  first  lot  and  reformed  as  to 
the  second;  Monk,  J.,  concurring,  but  being 
disposed  to  go  a  little  further,  and  to  deal  with 
both  lots  in  the  same  way. 

PAYTOir,  Appellant ;  and  Cornilliib  Grand- 
OHAMPS,  Respondent— A  question  of  evidence 
as  to  verbal  sale.  Judgment  reversed,  Ramsay 
and  Tessier,  JJ.,  dissenting  on  the  ground 
that  the  sale  was  not  proved. 

Lacroxx  et  al.,  Appellants ;  and  Thi  City  of 
MoHTBiAi.,  Respondents. — An  action  by  con- 
tractors |br  the  new  City  Hall,  from  whom  a 
contract  had  been  taken  away.  A  question  of 
evidence.  The  judgment  of  the  Court  below, 
which  dismissed  the  action,  was  reversed,  and 
|400  allowed  the  appellants. 

Hus,  Appellant';  and  Millitti  et  al.,  and 
Bbuitbt  et  al.,  Respondents. — A  question  as  to 
the  ownership  of  some  land.  Judgment  con- 
firmed. 

Dbsmartbau,  Appellant;  and  Sbnscal,  Res- 
pondent.—Action  on  a  note.  A  question  of 
cadence.  The  judgment  of  the  Court  below  in 
fitvor  of  the  respondent  (plaintiff)  was  confirmed, 

Ramsay,  J.,  dissenting. 

Dec.  22. 

HoLDBN,  Appellant ;  and  Makv,  Respondent. 

— ^An  action  of  damages.    Judgment  confirmed, 

Monk,  J.,  dissenting. 

Erratum. — In  the  case  of  Lavigna  ^  VUlara^ 
mentioned  on  p.  31,  read  *<  reversed  "  for  <<  con- 
firmed." 


PRIVY  COUNCIL. 

Dec.  12  th,  1877. 

Lambkin  v.  South  Eastbrn  R.  R.  Co. 
Appeal  to  Privy  CounciH-^Ifderlocutory  Judgment. 

The  verdict  of  n  special  jury  awarded  the 
plaintiff  $7,000  damages  for  injuries  sustained 
in  a  railway  accident,  and  judgment  was  ren- 
dered against  the  defendants  by  the  Superior 
Court,  Montreal,  in  accordanoe  with  the  verdict. 
This  judgment  being  reversed  and  a  new  trial 
ordered  by  the  Queen's  Bench  in  appeal,  the 
plaintiff  moved  for  leave  to  appeal  to  the 
Judicial  Committee  of  the  Privy  Council.  The 
Q.  B.  rejected  the  application  on  the  groond 
that  the  judgment  being  interlocutoiy  was 
not  susceptible  of  appeal. 

The  Judicial  Committee  of  the  Privy  Oonn- 
cil  considered  that  though  this  was  an  interlo- 
cutory judgment,  it  was  of  such  a  nature  that 
an  appeal  should  be  allowed,  and,  in  the  exer- 
cise of  their  discretion,  granted  leave  to  appeal. 

Leave  to  appeal  granted. 

Doutre^  Douire^  RobidouXy  SiUehinson  ^  Walker 
for  the  Petitioner  Lambkin. 


SUPERIOR  COURT. 

Montreal,  Dec.  7th,  1877. 

Tabchbrsau,  H.  E.,  J. 
Tatb  v.  Torrahcb  et  al. 
Action  for  debt  due  to  diuolved  Partnerehip — Sig- 
nificalion—lBll  C,  C. 

The  plaintiff  brought  action  for  a  debt  due  to 
a  firm  of  Tate  k  Co.,  of  which  he  had  been  a 
partner.  By  the  deed  of  dissolution  it  was 
agreed  that  the  business  of  the  firm  should  be 
carried  on  by  plaintiff  and  Charles  Tate,  to 
whom  the  retiring  partner,  Grant,  transferred 
his  rights.  Charles  Tate  died  and  his  rights 
were  represented  by  the  plaintiff. 

Hetdy  that  it  was  not  necessary  that  the  deed 
of  dissolution  by  which  Grant  ^transferred  hie 
rights  to  the  other  partners,  should  be  sig- 
nified to  defendants  before  suit,  such  deed  of 
dissolution  of  partnership  and  transfer  not  fiUl- 
ing  within  the  category  of  transfers  or  sales  of 
debts  or  rights  of  action,  which  must  be  signi. 
fied  before  action  brought  against  third  parties. 

Demurrer  dismissed. 

AhhoUy  Tait,  Woihertpoon  #  AhboU  for  plaia- 
tiff. 

O.  B.  Cramp  for  defendants. 
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Montreal,  Dec.  19,  1877. 
Papihcac,  J. 

HoTTB  T.  Curbh  ;  MoDokald,  T.S. ;  and  Gob- 
D05  et  al^  interyeniiig. 

€apia»^^karge  i^  SeereUon — Name  qfln/armarU 
— Lon  (/ Afidaml, 

Seidf  that  in. an  affidavit  for  copta*  under 
Art  798  C.C.P^  declaring  that  the  defendant 
has  secreted,  or  is  about  immediately  to  secrete 
his  property  and  effects,  it  is  not  necessary  that 
the  deponent  should  g^ve  the  name  of  the  per- 
ion  who  informed  him  of  the  &cts  alleged  in  the 
affidavit,  nor  the  special  reasons  which  lead  him 
to  believe  that  the  fiacts  are  true. 

2.  Where  the  affidavit  on  which  a  e<^pu» 
issaed  has  disappeared  from  the  record,  the 
eapias  cannot  be  held  good,  though  the  contes- 
tation by  defendant  is  manifestly  unfounded. 

Omimet  ^  Co.  for  plaintiff. 

TrenhUme  #  Maelarm  for  defendant. 

^epheus  for  intervening  parties. 


Montreal,  Jan.  25,  1878. 

DOBIOV,  J. 

Globb  Mutuu.  Iksurahcs  Co.  OF  N.  Y.  v.  Sun 

MuTOAL  Ins.  Co. 

Security  for  CosU—Foreign  Con^ny, 

Held,  that  a  foreign    Insurance    Company 

which  has  a  place  of  business  in  the  Province 

of  Quebec  is  not  bound  to  give  security  for 

costs.     [But  see  21  Jurist,  p.  224.— Kd.  L.  N.] 


COURT  OF  QUEEN'S  BENCH. 
[In  Chambers.] 

Montreal,  Jan.  22,  1878. 
Baxbat,  J. 
Ex  parte  Gauvbiau,  Petr. 
Ilabeae  Corput  in  Civil  MaUert. 

The  petitioner  was  imprisoned  for  fidling  as 
fardien  to  produce  goods  seised,  and  he  asked 
lor  habeae  eorpue  in  order  to  be  liberated  as  he 
was  a  minor. 

The  Judge  refused  the  application,  as  there 
▼as  no  notice  to  the  party  interested  in  main- 
ouDing  the  eoniraifUe ;  and  as  the  affidavit, which 
only  contained  a  general  reference  to  the  alle- 
gations of  the  petition,  was  insufficient,  inae- 
aaocb  as  it  did  not  disclose  any  reasonable  or 
probable  ground  for  the  issue  of  the  writ.   The 


petitioner  was  allowed  to  withdraw  his  appli- 
cation, and  it  was  intimated  that  if  it  were  to 
bo  renewed,  which  perhaps  might  not  be  neces- 
sary  in  the  interests  of  the  petitioner  in  view 
of  Art.  792,  C.  C.  P. ;  the  applicant  should  be 
prepared  to  meet  the  difficulty  arising  from  sec 
tion  25  of  our  Habeas  Corpus  Act,  C.  8.  L.  C, 
cap.  95. 


CIBCUIT  COUBT. 

Sherbrooke,  Jan.  12,  1878. 

DOUBTT,  J. 

Clsmkiit  v.  Hsath,  and  Baook,  petitioner. 
Juritdieiion — IneohefU   Act — Con^nUeory  Liqui-^ 

dation. 

Held,  that  the  Circuit  Coart  has  no  jarisdietion  to 
interfere  with  a  seiiure  under  a  writ  of  attachment  in 
insolvency,  thoush  it  appeared  that  the  writ  issued 
asainst  a  non-trader,  and  the  same  goods  were  under 
seixnre  in  a  suit  in  the  Circuit  Court. 

The  action  was  commenced  by  arrSt  timple, 
and  judgment  went  in  favor  of  plaintiff  for  $60. 
A  vend,  ex.  having  issued,  proceedings  thereun- 
der were  stopped  by  an  order  of  the  Judge  on 
the  petition  of  Bacon,  assignee,  who  alleged 
that  previops  to  the  issuing  of  the  vend.  ex.  a 
writ  of  attachment  in  compulsory  liquidation 
had  been  issued,  and  the  property  of  the  de- 
fendant had  thereby  been  vested  in  him. 

The  plaintiff  contested  the  petition  and  order 
on  the  ground  that  the  defendant  was  not  a 
trader. 

DoHBBTT,  J.,  said  the  defendant  was  not  a 
trader,  and  manifestly  not  entitled  to  the  bene- 
fit of  the  Insolvent  Act.  But  the  Circuit  Court 
could  not  decide  this  question.  The  writ  of 
attachment  divested  the  defendant  of  all  his 
property  and  vested  it  in  the  assignee,  and  the 
Circuit  Court  had  no  power  to  set  aside  the 
writ.  The  plaintiff  must  intervene,  and  con- 
test the  point  in  the  Insolvent  Conrt. 

Contestation  dismissed. 

Brooke,  CanUrand  ^  Hurd  for  plaintiffs. 

W.  While,  counsel  for  plaintiff. 

Ivetf  Brown  ^  Merry  for  assignee. 


— The  Judge  of  the  Sheffield  (England) 
County  Court  has  no  confidence  in  the  veracity 
of  woman.  On  a  recent  occasion  he  stated 
from  the  Bench  that  there  is  ten  times  more 
perjury  committed  by  women  in  his  court  than 
by  men,  and  he  added  that  women  do  net  seem 
to  care  in  the  least  what  they  swear  to. 
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COMHrNICATIONB. 

THE  CASE  OF  MR.  OFARRELL. 

To  the  Editor  of  Thb  Leoal  News  : 

SiB, — In  the  case  of  OFarrtU  ^  Brauard  a 
motion  was  made  immediately  after  the  ren- 
dering  of  the  judgment  of  the  Coml  of 
Queen's  Bench,  referred  to  in  your  leading 
article  of  the  19th  instant,  for  leave  to  appeal 
to  Her  Majesty  in  her  Privy  Council  from  that 
judgment.  Under  such  circumstances  a  simple 
report  of  the  case  or  the  publication  of  Mr. 
Justice  Cross'  notes  could  have  required  no 
comment,  but  the  prominence  given  to  the 
decision  and  the  approving  remarks  made  in 
reference  to  it  in  a  publication  devoted  no 
doubt  to  the  interests  and  welfiire  of  the  pro- 
fession,  cannot  be  allowed  to  pass  unnoticed. 
I^  on  the  one  hand,  as  yon  remark,  <<  punish- 
ments are  not  to  be  awarded  for  indefinite 
offences,  and,  especially,  at  the  pleasure  of  the 
majority  of  a  fluctuating  and  almost  irrespon- 
sible tribunal,"  it  seems,  on  the  other,  that  the 
exercise  of  some  disciplinary  power  is  essential 
to  the  existence  of  such  a  body  as  the  Bar. 
Tou  add  further  on,  that  <<  a  majority  of  a 
(^  council  might  be  found  in  particular  circum- 
*<  stances  voting  in,  a  very  whimsical  manner, 
<<  and  it  is  wise  to  place  some  restraint  upon 
« their  action  by  compelling  them  to  define  the 
<^  acts  which  they  intend  to  punish  as  crimes." 

The  latter  portion  of  this  sentence  resumes 
all  the  reasoning  of  Mr.  Cross'  judgment. 

At  first  sight  it  seems  diiBcuIt  to  conceive 
how  even  so  learned  a  body  as  the  Bar  of  this 
Province  could  frame  a  set  of  by-laws  contain- 
ing a  complete  enumeration  of  actions  deroga- 
tory to  the  honour  of  the  body  or  constituting 
a  breach  of  its  discipline.  A  permanent  board 
might  .ha^c  been  constituted  when  the  charter 
was  granted,  it  might  have  defined  ever  since 
and  go  on  defining  for  another  century  before 
its  labours  would  be  half  complete,  and  then 
the  ever  varying  sense  of  honour  would,  in 
course  of  time,  make  that  wrong  which  was 
right  at  the  beginning,  and  vice  veraa.  That  the 
law  can  never  have  intended  anything  so  absurd 
is  quite  manifest.  But  we  may  be  told  the  Bar 
might  adopt  by-laws  in  general  terms,  founded 
on  the  incompatibility  of  certain  callings  with 


the  profession,  on  well  known  and  generally 
received  rules  of  social  intercourse  and  moiml 
deportment^  kc.  Well,  and  suppose  they  had, 
would  not  Mr.  Justice  Cross'  argument  still  bold 
good,  and  might  not  the  party  accused,  in. 
almost  every  particular  case,  complain  that  the 
act  charged  did  not  fall  within  the  by-law^  as 
well  as  the  statute  ? 
We  are  thus  left  to  two  necessary  conclusions. 

1st.  The  charter  cannot  ^have  intended  to 
impose  upon  the  Bar  the  task  of  defining'  all 
acts  derogatory  to  its  honour  and  constitatlzig 
breaches  of  its  discipline,  for  such  would  be 
simply  impossible. 

.  2nd.  Nor  could  it  have  intended  that  there 
should  be  a  set  ot  rules  in  general  terms,  for 
such  could  have  added  nothing  to  the  Act  of 
Incorporation  itself. 

If  from  these  considerations  we  turn  to  the 
statute,  we  find,  with  no  little  surprise,  that 
the  terms  of  section  3,  relied  upon  in  the 
judgment,  are  simply  permissive,  **  the  Corpor- 
ation may  make  all  such  by-laws,  kc"  and  no- 
where in  the  law  is  to  be  found  the  ohligtUion 
imposed  upon  the  Bar  of  adopting  by-laws  at 
all.  It  is  quite  different  with  regard  to  the 
powers  conferred  upon  Councils  of  sections,  and 
at  section  10  of  the  Act  the  expressions  are 
declaratory  and  absolute.  The  words  are  as 
follows : — 

^  The  council  of  each  section  akall^  in  and 
«  with  regard  to  such  section,  have  power,—*- 

"  First.  For  the  maintenance  of  the  discipline 
<(  and  honour  of  the  body,  and,  as  the  importance 
«  of  the  case  requires,  to  pronounce,  through  the 
<*  B&tonnier,  a  ceiisure  or  reprimand  against  any 
«  member  gn^l^y  ^^  ^^Y  breach  of  discipline,  or 
"  of  any  action  derogatory  to  the  honour  of  the 
"Bar,"  &c. 

It  is  well  to  remark  that  in  this  section  no 
mention  is  made  of  by-laws.  The  law  itself 
defines  that  which  the  powers  it  confers  are 
intended  to  repress,  and  without  any  reference 
whatever  to  any  further  definition  by  by-law  or 
otherwise.  There  is  nothing  obscure  in  the 
words  used,  they  could  not  be  more  plain.  A 
discretionary  power  Is  vested  by  law  in  a  body 
deemed  worthy  of  exercising  it,  and  it  is  painful 
to  see  those  who  have  risen  from  its  ranks  to 
places  of  honour  and  emolument  go  out  of 
their  way  to  interfere  with  such  a  privilege. 
For  it  seems  quite  clear  that  in  dealing  witb< 
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members  under  Bection  10  the  coudciIb  only 
exerciBe  a  corporate  franchite  and  how  prohi- 
bition an  be  used  as  a  means  of  preventing  a 
coTpoiBtion  from  performing  corporate  acts  it  is 
indeed  diificnlt  to  conceive.  Snch  however  is 
one  of  the  ^  singular  features  "  of  this  judgment 
of  the  Court  of  Queen's  Bench.  There  are  one 
or  two  others  very  well  worth  considering,  but 
it  would  be  scarcely  fiiir  to  trespass  any  farther, 
for  the  present,  upon  your  valuable  space,  and 
hoping  for  the  same  indulgence  on  another 
occasion, 

I  beg  to  remain, 

Respectfully  yours, 
Quebec,  Jan.  22nd,  1878.  QUEBEC. 


Elf  D^LIB^RE, 

To  ik§  EdUor  </  Thi  Lboal  Kiws  : 

Sn, — One  of  the  evils  of  our  present  system 
is  the  long  dfliUrS  which  takes  place  in  all 
cases,  whether  important  or  noL  In  the 
Queen's  Bench  (appeal  side)  this  is  always  the 
case.  After  arsfument  a  case  must  go  en  dili- 
h^r4  for  three  months,  perhaps  for  six  months. 
Thia  has  become  a  practice  (chronic).  It 
opeimtes  injustice  in  many  respects  to  suitors 
and  to  the  profession.  If  cases  were  judged 
lapidly  the  roll  would  not  be  so  eucumbered 
with  caaes,  often  taken  to  appeal  merely  to  ob- 
tain delay — to  defeat  the  ends  of  justice  in 
fict.  These  delays  only  encourage  appeals. 
The  men  on  the  bench  should  be  ready  men. 
I  presume  they  are  so.  Deliberations  among 
them  should  be  when  the  points  are  fresh,  if 
any  point  has  been  raised  worthy  of  discussion. 
After  each  term  the  members  of  the  bench 
scatter,  and  the  records  are  expected  to  be  ubi- 
quitous, or  to  go  travelling  in  a  tin  box  about 
the  country.    This  is  en  dilibSr^! 

Speedy  justice  is  expected  from  a  tribunal 
.«ztliiig  in  appeal.  The  bar  might  make  the 
duty  of  the  bench  easier.  Laboured  factimis 
ihonld  be  abolished:  cases  made  to  assume 
more  the  form  of  a  mathematical  proposition. 
Cases  should  be  threshed  out  and  reduced  in 
bulk.  Long-winded  arguments  (beating  the 
air)  ahould  be  given  up.  The  duty  of  the  bar 
is  UB  ministers  of  justice  to  assist  the  courts  in 
the  administration  of  justice,  not  to  embarrass 
by  dealing  difficulties  which  do  not  exist. 

Let  ua  liave  in  the  Court  of  Appeals  speedy 
justice.     Let  bench  and  bar  work  together  to 


promote  this  end,  and  there  would  be  fewer 

appeals,  and  less  work  and  more  play.    After 

each  term  the  Court  should  adjourn  to  a  near 

day  to  render  judgments  in  cases— as  a  ruUj  not 

as  a  variety. 

DESPATCH. 


CURRENT   EVENTS 


CANADA. 

SuPBUfs  CouBT. — The  Supreme  Court  waa 
occupied  from  Januaiy  21st,  the  day  of  opening, 
to  the  24th  inclusive  in  hearing  the  appeal  in 
the  case  of  James  SomervUU  et  al.y  Appellants, 
and  The  Han,  R.  Lafiamme^  Minister  of  Justice, 
Respondent.  The  judgment  appealed  from, 
rendered  by  Dorion,  J.,  July  7th,  1877,  dismiss- 
ed the  election  petition  filed  by  Somerville  and 
others,  contesting  the  return  of  the  Hon.  Ur. 
Laflamme  to  the  House  of  Commons  for  the 
County  of  Jacques  Cartier.  The  case  presented 
little  of  interest  in  a  legal  point  of  view,  with 
the  exception  of  some  rulirgs  at  the  trial  on 
questions  of  the  admissibility  of  testimony. 
The  evidence  is  excessively  voluminous,  being 
directed  both  to  the  unseating  and  the  disqual- 
ification of  the  sitting  member,  but  the  peti- 
tioners were  unsuccessful  on  both  points  in  the 
Court  below.  As  long  as  elections  are  fought 
and  contested  with  the  extreme  pertinacity 
which  at  present  distinguishes  them  in  Canada, 
the  time  of  the  Supreme  Court  is  likely  to  be 
monopolized  to  a  considerable  extent  by  the 
hearing  of  election  appeals. 

On  the  28th  January  judgment  was  given  in 
the  case  of  The  Queen  v.  Severn.  The  question 
was  as  to  the  jurisdiction  of  the  Legislature  of 
Ontario  to  impose  a  license  fee  on  brewers 
doing  a  wholesale  business  and  licensed  under 
the  Revenue  Acts  of  Canada.  The  Supreme 
Court  has  reversed  the  judgment  of  the  Court 
below,  and  holds  that  the  local  legislature  has 
no  power  to  impose  a  license  fee  on  brewers, 
such  taxation  not  falling  within  sub-section  9 
of  section  92,  B.  N.  A.  Act 


ONTARIO, 

Fusion  op  Law  and  Equity. — A  discussion  of 
considerable  interest  is  in  progress  in  Ontario^ 
on  the  subject  of  the  fusion  of  law  and  equity. 
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A  writer  in  the  Canada  Law  Journal^  over  the 
cignature  '<Q.  C,"  says  •.— 

"  No  matter  whether  it  would  or  would  not 
have  been  originally  better  to  have  left  com- 
mon law  and  chancery  entirely  separate,  we 
have  now  gone  too  far  with  the  fusion  of  them 
to  get  back  to  that  position.    We  must  there- 
fore go  on,  and  thoroughly  fuse  them  by  making 
all  our  Superior  Courts  which  are  not  Courts  of 
Appeal,  both  Courts  of  Law  and  Courts  of 
Equity,  to   all    intents   and    purposes.     The 
sooner  we  do  so  the  better  for  ourselves.    Until 
we  do,  it  is  impossible  to  have  any  settled  in- 
telligible system  of  practice  or  pleading  in  any 
court  ,*  whereas,  as  soon  as  we  shall  do  so,  all 
will  immediately  be  settled  and  become  certain 
and  intelligible,  and  we  will  not  be  compelled, 
as  we  now  are,  without  any  remuneration,  to 
learn  and  keep  ourselyes  up  in  two  dissimilar 
antagonistic  systems  of  practice,  pleading  and 
procedure,  instead  of  only  one  system.  Second- 
ly, because,  if  effected  upon  proper  principles, 
at  will  not  only  greatly  improve  the  usefulness, 
practice  and  procedure  of  all  the  courts,  but 
will  also,  in  the  only  way  possible  without 
abolishing  the  Court  of  Chancery,  get  its  prac- 
tice and  procedure  sufficiently  in  harmony  with 
modem  ideas  to  make  it  work  satisfiu^torily, 
and  do  away  with  unnecessary  delays,  compli- 
cations, technical  obstructions  of  justice,  and  a 
host  of  petty  expenses  impossible  to  be  got  rid 
of  while  its  present  system  is   retained.     I 
think,  however,  in  carrying  out  what  *  A  City 
Solicitor '  has  recommended,  it  would  be  well, 
in  order  to  get  rid  of  the  injurious  effects  of 
the  inveterate  prejudices  which  usually  cling 
to  old  names,  when  all  the  courts  are  fused,  to 
abolish  all  their  old  names  and  re-name  them. 
This  would  fix  in  the  minds  of  their  judges 
that  their  respective  courts  no  longer  differ 
from  one  another  in  any  respect.    It  would 
also  be  well  to  make  the  act  come  into  foree 
upon  a  future  day  to  be  named,  which  day 
.-should  be  far  enough  off  to  enable  all  concerned 
to  be  able  to  study  the  new  practice  and  proce- 
•dure  the  act  would  necessitate  before  it  should 
•come  into  effect.    The  act  should  also  provide 
that  a  sufficient  time  before   that   day,  the 
judges,  or  chief  judges  at  all  events,  of  all 
those  courts,  or  a  majority  of  them,  should 
devise  a  new  practice  and  procedure  to  be  em- 
bodied in  rules  of  cour^  which  should  apply 


always  until  changed,  and  equally  to  all  the 
courts,  and  that  no  court  should  have  any  mie 
at  any  time  which  did  not  equally  regulate 
every  other  Superior  Court  not  being  a  Court  of 
Appeal." 

The  carrying  out  of  this  reform  will  make 
the  Ontario  system  resemble  more  closely  that 
which  prevails  in  the  Province  of  Quebec, 
Many  of  the  benefits  hoped  to  be  obtained  in 
Ontario  by  the  change,  have  long  been  enjoyed 
in  the  sister  province. 

QUEBEC, 

Writs    op    Injukotion.  ^  A    constitutional 
point  was  raised  in   the  Quebec   Legislative 
Assembly,  January  25th,  on  the  second  reading 
of  Mr.  Angers'  Bill  providing  for  the  issue  of 
writs  of  injunction  in  certain  cases.     Among 
the  cases  in  which  the  injunction  may  issue  is 
the  following :— To   prevent  and   hinder  any 
bank  or  other  corporatibn  or  joint  stock  com- 
pany from  registering  the  transfer  of  shares  in 
such  corporation  or  company,  when  such  shares 
belong  to  minors,  interdicted  persons,  married 
women  not  separated  as  to  property,  or  unauth- 
orized, or  persons  legally  incapacitated,  until 
the  Superior  Court  shall  have  adjudicated  on  the 
right  of  property  in  such  shares  or  stock,  or 
before  such  Court  shall  have  granted  permis- 
sion for  the  transfer  of  such  shares.      The 
question  was  raised  by  Mr.  Bachand  whether  it 
was  competent  for  the    local   Legislature  to 
legislate  as  here  proposed,  inasmuch  as  banking 
is  one  of  the  subjects  exclusively  pertaining  to 
the  jurisdiction  of  the  federal  Parliament    Mr. 
Angers  met  this  point  by  remarking  that  the 
incorporation  of  banks  and  their  right  to  issue 
paper  money  are  derived    from  the  Federal 
authority,  but  questions  of  administration  under 
the  incorporation,   such   as  those  in  relation 
to  which  this  writ  of  injunction  is  to  apply, 
are  matters  of  civil  rights  and  property,  and 
clearly  belong  to  the  local  authorities.    All 
questions  relating  to  property  belong  to  the 
Provincial  Legislature. 


UNITED  STATES, 

AuTHOBiTT  or  BivBNUB  OprioiALS. — In  the 
case  of  the  Uniied  SiaUt  v.  JVaan,  it  has  just 
been  decided  by  the  Supreme  Court  of  the 
United  States  that  a  bank  officer  was  justified 
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m  refaring  to  permit  a  revenue  collector  to 
come  into  the  bank  and  look  oyer  the  checks 
which  htd  been  paid  in,  to  see  if  he  could  find 
any  which  had  no  stamps  on. 

Thb  Bakebvptct  Law. — There  is  the  same 
dissatisiaction  in  the  United  States  with  respect 
to  the  bankruptcy  law  that  exists  in  Canada. 
The  Albany  Law  Journal  remarks:  '< There  is 
no  dissgreement  in  regard  to  the  proposition 
that  it  is  in  many  features  not  what  it  ought 
to  be,  and  that  its  operation  is  not  productive 
of  as  much  good  as  could  be  wished ;  but  as  to 
the  remedy  for  these  things  there  is  a  want  of 
hannony.  We  believe,  however,  that  outside 
of  a  small  body  of  interested  persons,  there  are 
veiy  few,  either  lawyers  or  business  men,  who 
would  monm  over  the  absolute  repeal  of  the 
hiw." 

Fibs  or  PBTaicuss  galled  to  tutitt  as 
ExpsBTs. — ^The  Supreme  Court  of  Alabama  has 
decided  in  the  case  of  Ez  parte  Dement^  6  Cent. 
L.  J.  1 1,  that  a  physician,  like  any  other  person, 
may  be  called  upon  to  testify  as  an  expert  in  a 
judicial  investigation,  whether  it  be  of  a  civil 
or  criminal  nature,  without  being  paid  for  his 
tesUmnny  as  for  a  professional  opinion,  and 
apon  refusal  to  testify  may  be  punished  as  for  a 
contempt.    This  seems  hard  upon  piofessional 
men,  but  the  Albany  Lav  Journal  remarks  that 
^  the  conclusion  is  supported  by  authority.    In 
CoUms  V.  Oodefroy^  1  B.  &  Ad.  590,  plaintiff,  an 
attorney,  who  had  attended  six  days  on  sub- 
pcena  as  a  witness  for  defendant,  to  testify  in 
respect  to  the  negligence  and  imskilfulness  of 
soother  attorney,  sued  for  a  fee  of  six  guineas, 
vhich  there  was  evidence  that  defendant  had 
agreed  to  pay  him.   The  Court  of  King's  Bench 
faid  :  <  If  it  be  a  duty  imposed  by  law  upon  a 
paity  regularly  subpoenaed  to  attend  from  time 
to  time  and  give  his  evidence,  then  a  promise 
to  give  him  any  remuneration  for  loss  of  time 
incurred  in  such  attendance,  is  a  promise  with- 
out consideration.    We  think  such  a  duty  is 
imposed  by  law,  and  that  a  party  cannot  main- 
tain an  action  for  compensation  for  loss  of  time 
in  attendixig  trial  as  a  witness.'    But  see  Webb 
r.  FagOy  1  Can*,  k  Kirw.  23,  where  it  is  said : 
'  There  is  a  distinction  between  the  case  of  a 
man  who  sees  a  fiact  and  is  called  to  prove  it  in 
a  court  of  justice,  and  that  of  a  man  who  is 
selected  by  a  party  to  give  his  opinion  about  a 
matter  with  which  he  is  peculiarly  conversant 


from  the  nature  of  his  employment  in  life.  The 
former  is  bound  as  a  matter  of  public  duty  to 
speak  to  the  fact  which  happens  to  fiill  within 
his  knowledge.  Without  such  testimony  the 
course  of  justice  must  be  stopped.  The  latter 
is  under  no  such  obligation.  There  is  no 
necessity  for  his  evidence,  and  the  party  who 
selects  him  must  pay  him.  And  in  MalOier  <^ 
Boelkerj  Sprague's  Decis.  276,  the  Court  says: 
When  a  person  has  knowledge  of  any  ftct, 
pertinent  to  an  issue  to  be  tried,  he  may  be 
compelled  to  attend  as  a  witness.  In  this  all 
stand  upon  equal  ground*  But  to  compel  a 
person  to  attend  merely  because  he  is  accom- 
plished in  a  particular  science,  art  or  profes- 
sion, would  subject  the  same  individual  to  be 
called  upon  in  every  cause  in  which  any  ques- 
tion in  his  department  of  knowledge  is  to  be 
solved.'  See,  also,  Loneryofi  v.  Royal  Exeh.  Int. 
Co.,  1  Bing.  731 ;  Elwell  Med.  Juris.  592  ;  Ordro- 
naux  Juris,  of  Med.  §  113 ;  Lyon  v.  Wilkee,  1 
Cow.  591.  In  a  paper  on  the  *  Testimony  of 
Experts,'  read  befbre  the  Academy  of  Arts  and 
Sciences,  the  late  Professor  Washburn  said : 
*  Nor  do  I  understand  that  a  party  has  a  right 
to  call  upon  a  man  of  skill  or  science  to  exer- 
cise these  in  the  trial  of  an  ordinary  question 
involving  the  right  to  property,  or  damages  of 
a  personal  character,  by  simply  summoning 
him,  and  tendering  him  the  ordinary  fees  of  a 
witness  in  court.' " 

ExicuTiONS  IN  THE  Unitbd  Statbs. — During 
the  past  year  83  men  were  hanged  in  the  United 
States.  One  woman,  Louisa  Lawson,  of  Vir- 
ginia, was  sentenced  to  death,  but  the  sentence 
was  commuted  by  the  Governor.  Of  the  whole 
number  of  men  who  suffered  the  extreme 
penalty  of  the  law,  47  were  whites,  34  were 
blacks  or  mulattoes,  one  was  an  Indian  and  one 
a  Chinaman.  Several  persons  were  lynched, 
generally  for  crimes  which  would  have  ensured 
their  legal  execution,  but  of  such  cases  no  sta- 
tistics are  kept.  The  executions  were  thus 
distributed  among  the  several  States  and  Terri- 
tories: Pennsylvania,  16;  South  Carolina,  12; 
North  Carolina  and  California,  5  each;  Mis- 
souri, Maryland,  Georgia  and  Virginia,  4  each ; 
New  York,  Louisiana,  Arkansas,  Nebraska  and 
Tennessee,  3  each ;  Mississippi  and  Ohio,  2 
each ;  New  Jersey,  New  Hampshire,  Delaware, 
Alabama,  Kentucky,  Texas,  Utah,  Dekotah, 
Oregon  and  Wyoming,  1  each. 
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NEW  PUBLICATIONS. 

Thb  Prstensiomb  Exposed  of  Messrs.  Lang, 
Bnmett  k  Co.  to  be  "  The  Presbyterian 
Church  of  Canada  in  connection  with  the 
Church  of  Scotland,"  by  Rev.  Bobert 
Campbell,  M.A. :  Montreal,  W.  Drysdale 
k  Co. 

This  is  an  ably  written  pamphlet|  intended 
to  refiite  the  pretensions  of  those  members  of 
the  Presbyterian  Church  oJ  Canada  in  connec- 
tion with  the  Church  of  Scotland  who  remained 
out  of  the  Union,  to  be  considered  the  repre- 
sentatives of  the  old  body,  and  entitled  to  bear 
the  old  name.  We  have  no  doubt  of  the  cor- 
rectness of  Mr.  Campbell's  position,  though  we 
do  not  assent  to  all  his  reasons,  and  some  of 
the  points  relied  on  appear  to  be  somewhat 
narrow  and  technical  to  properly  enter  into  a 
controversy  of  this  character.  We  may  add 
that  the  pamphlet  contains  some  very  strong 
expressions  which  we  have  no  doubt  the  author 
considered  himself  fully  justified  in  using,  but 
which  grate  somewhat  upon  the  ear  of  the 
dispassionate  reader.  It  is  true  that  equal  or 
greater  warmth  has  been  exhibited  on  the  other 
side,  but  the  case  of  Mr.  Campbell  is  strong 
enough  to  dispense  with  any  aid  of  that  kind. 


RECENT  ENGLISH  DECISIONS. 

Ifuurance. — 1 .  Under  a  policy  on  "  commission 
and  profit"  on  "ship  and  ships,  steamer 
and  steamers,"  occurred  the  clause :  "  War- 
ranted free  from  all  average,  and  without  bene- 
fit of  salvage,  but  to  pay  loss  on  such  part  as 
shcdl  not  arrive."  The  commission  and  profit 
referred  to  was  that  on  goods  shipped  on  a 
British  ship.  By  19  Geo.  II.  c.  27,  §  1,  it  is 
provided  that  no  assurance  shall  be  made  on 
any  ship  belonging  to  His  Majesty  or  any  of 
his  subjects,  or  on  any  goods  on  such  ship,  in- 
terest or  no  interest,  or  without  benefit  of  sal- 
vage to  the  assurer ;  and  every  such  assur- 
ance  shall  be  null  and  void.  Held^  that  under 
this  Statute  the  assured  on  the  above  policy 
could  recover  neither  for  the  loss  nor  the 
premium  paid. — Allkins  ei  al.  v.  Jupe,  2  C.  P.  D. 
375. 

2.  B.  k  Co.,  wharfingers,  effected  insmr- 
ance  with  the  plaintiff  and  the  defendant 
company,  by  "  floating  "  policies,  on  grain  and 
seed  belonging  to  R.  ft  Co.  and  stored  with  B. 


k  Co.  R.  k  Co.  also  effected  insurance  on  the 
same  property  with  the  plaintiff  company.  All 
the  policies  contained  this  condition:  "If  at 
the  time  of  any  loss  or  damage  by  fire  there  be 
any  other  subsisting  insurance  or  insurances, 
whether  effected  by  the  insured  or  by  any  other 
person,  this  company  shall  not  be  liable  to  pay 
or  contribute  more  than  its  rateable  proportion 
of  such  loss  or  damage."  There  were  also  the 
usual  conditions  of  average  in  all  the  policies. 
B.  k  Co.,  by  the  custom  of  London,  were 
responsible  to  the  owners  for  the  goods  as 
though  common  carriers.  By  a  fire  on  their 
wharf,  grain  belonging  to  R.  ft  Co.,  among  other 
grain,  was  destroyed.  B.  ft  Co.  were  paid  in 
full  on  their  policies,  and  this  suit  was  brought 
to  fix  the  liabilities  of  the  companies  among 
themselves.  Held^  that  the  underwriters  on  the 
policies  procured  by  B.  ft  Co.  were  alone 
liable  ,•  those  on  the  policies  procured  by  R-  ft 
Co.  were  not  liable  to  contribute. — North  Brit- 
ith  Mercantile  Insurance  Co.  v.  London,  Liverpool 
^  Globe  Insurance  Co.,  5  Ch.  D.  669. 

3.  The  defendant  was  underwriter  for  £1200 
on  plaintifi^s  ship,  valued  in  the  policy  at 
£2,600.  The  cost  of  repairing  certain  damage 
by  sea  was,  after  deducting  one  third  new  for 
old  and  some  particular  average  charges, 
£3,178  lis.  7d.,  and  the  salvage  and  general 
average  charges  paid  by  plaintiff  were  £519. 
The  agreed  value  of  the  ship  when  insured  was 
£3,000,  when  damaged,  £998,  after  repairs, 
£7,000,  which  last  sum  was,  even  after  deduct- 
ing the  cost  of  certain  new  work  not  charged 
against  the  underwriter,  much  more  than  the 
original  value  of  the  ship.  Eeld,  that  the  lia- 
bility of  the  underwriter  was  to  be  measured  by 
the  cost  of  repairs,  even  though  thereby  he 
might  be  liable  for  more  than  a  total  loss  with 
benefit  of  salvage.  Lohre  v.  Aitchisonf  2  Q.  B. 
D.  501. 

Jurisdiction. — The  Admiralty  Jurisdiction  Act 
(24  Vict.  c.  10,  §  7)  enacts  that  "  the  High 
Court  of  Admiralty  shcdl  have  jurisdiction  over 
any  claim  for  damage  done  by  any  ship.''  The 
action  was  brought  by  the  widow  of  a  mariner 
killed  in  the  collision  between  the  steamer 
Strathelyde  and  the  German  ship  Franeonia  in 
the  Straits  of  Dover,  and  for  which  the  ship 
was  to  blame.  Beld,  on  appeal,  that  the 
Admiralty  Court  had  jurisdiction  in  a  case  of 
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damage  for  loss  of  life,  ander  the  Act. — Ths 
Frmemua,  2  P.  D.  163. 

LomHoTdand  Tenant^^l.  The  plaintiffs  let  a 

hoDse  to  the  defendant  for  seven  years  finom 

Lady  Day,  1868.    Defendant  entered  and  occu- 

pied  till  the  antmnn  of  1868,  when  he  left  for 
America,  leaving  the  key  with  an  agent  with 

ordeis  to  dispose  of  the  premises,  if  possible,  or 

to  make  the  best  terms  he  could  with  the  plain- 

tiffii  for  a  surrender.    The  agent  gave  up  the 

kcfs  to  the  plaintiib  in  December,  1868.    At 

the  beginning  of  1869,  notices  that  the  house 

was  to  let  appeared  in  the  windows,  by  plain* 

tifb'  authority,  and  they  attempted  to  let  the 

house;  and,  during  1870,  some  of  the  plaintlfb' 

workmen,  in  their  business,  occupied  the  house 

a  part  of  the  time.    In  March,  1872,  the  house 

was  let,  and  plaintiffs  brought  action  for  the 

rent  up  to  that  time.    A^  that  there  was  no 

evidence  of  a  surrender  of  the  defendant's  lease 

by  operation  of  law. — 0a9ti€r  ▼.  Bmdenonj  2 

<3.  B.  D.  675. 

2.  The  defendant  let  F.  a  house  under  a  lease 
\ff  which  F.  was  to  do  all  the  repairs,  with  cer- 
tain exceptions.  The  house  was,  at  the  time  of 
the  lease,  in  good  repair,  and  the  lease  con- 
tained no  stipulation  that  defendant  should  do 
any  repairs.  During  the  tenancy,  owin^  to  a 
portion  of  the  house  included  In  the  exceptions 
being  out  of  repair,  a  chimney-pot  fell  on  the 
head  of  the  plaintil^  who  was  a  servant  of  F., 
and  injured  him.  Meldj  that  he  could  not  re- 
<x)Ter  of  the  defendant. — NeUon  v.  The  Liverpool 
Bnweiy  Co.,  2  C.  P.  D.  311. 

Legacy, — 1.  A  testator  left  a  fund  in  trust  to 
keep  in  repair  a  certain  tomb,  and  when  the 
smplus  income  reached  £25,  to  pay  the  balance 
above  £20,  from  time  to  time,  for  the  relief  of 
three  poor  persons  in  each  of  the  parishes  of  C. 
and  8.  Held,  thai,  as  the  provision  about  the 
tomb  was  void,  the  whole  income  should  be 
applied  to  the  second  object. — In  re  WiUianUj 
5  Ch.  D.  735. 

2.  A  testator,  after  certain  specific  bequests, 
proceeded:  <<  I  direct  that  my  debts,  including 
a  debt  of  £300  owing  from  me  to  my  daughter 
Jane,  be  pidd."  He  owed  his  daughter  Jane 
only  £150.  Ueldj  that  an  intention  to  make 
Jane  a  bequest  could  not  be  understood,  and 
that  she  was  not  entitled  to  the  ether  £160. — 
WiUon  V.  Jfor/ey,  5  Cb.  D.  776. 


RECENT  UNITED  STATES  DECISIONS. 

Bills  and  Notee. — A  written  promise  was 
given,  to  pay  a  sum  in  sil  months,  "  or  before, 
if  made  out  of  the  sale  of "  a  certain  article. 
ffeld,  that  this  was  a  good  promissory  note, 
payable  absolutely  in  six  months.— }FaM«r  v. 
Woollen,  54  Ind.  164. 

Burial. — The  by-laws  of  a  cemetery  corpora- 
tion required  a  written  permit  from  the 
secretary  for  intennents.  The  officers  of  the 
corporation  resolved  to  refuse  permits  for  the 
burial  of  colored  penons.  ffeld,  that  such  re- 
fusal was  unreasonable,  and  void  as  against 
persons  who  were  already  owners  of  lots  in  the 
cemetery. — Mouni  Moriah  Cemetery  Jseodatum  v. 
Commonwealth,  81  Penn.  8t  235. 

Carrier, — The  owners  of  a  sleeping  car,  who 
receive  payment  for  particular  berths  on  each 
trip  from  passengers  who  have  paid  their  fere 
on  the  railroad,  no  part  of  which  fare  goes  to 
such  owners,  are  not  liable,  either  as  cairiert 
or  inn-keepers,  for  money  stolen  from  passengers 
on  their  car. — PuUma  n  Palace  Car  Co,  v.  Smithy 
73  III.  360. 

2.  A  railroad  is  not  liable  as  carrier 
for  a  passenger's  baggage  after  it  has  airived 
at  its  destination,  and  he  has  had  a  reasonable 
time  to  take  it  away;  and  such  time  is  not 
extended  by  the  iiact  that  he  is  delayed  on  the 
way  by  illness. — Chicago,  Rock  leland,  j*  Pao^fie 
R,R,  Co.  V.  Boyce,  73  III.  510. 

3.  Carriers  received  goods  for  transportation, 
knowing  them  to  be  the  property  of  the  con- 
signor ;  but  without  his  knowledge,  and  with- 
out transporting  them,  delivered  them  at  the 
place  where  they  received  them,  on  the  con- 
signee's order,  to  a  third  person.  J70^  that 
they  were  liable  to  the  consignor. — Southern  Ez- 
prete  Co.  v.  Diekeon,  94  IJ.  8.  549. 

Conflict  qf  Lowe. — 1.  A  chattel  mortgage,  duly 
recorded  as  required  by  the  law  of  the  State 
where  it  is  made,  gives  the  mortgagee  a  good 
title  as  against  a  bona  fide  purchaser  from  the 
mortgagor  in  another  State,  whither  the  mort- 
gagor has  removed  the  chattels,  and  where  the 
mortgage  is  not  recorded. — Hall  v.  Pillow,  31 
Ark.  32. 

2.  An  anti-nuptial  contract  was  made  in 
Switzerland,  where  the  parties   lived  and  in- 


60 


THE  LEGAL  NEWS. 


>  tended  to  remain.  AfterwardB  they  came  to 
Illinois,  where  the  hnsband  acquired  property, 
and  the  wife  died.  Beltt^  that  her  heirs  could 
claim  nothing  under  the  contract. — Btue  y, 
Pelloehoux,  73  111.  286. 

■ 

3.  By  the  law  of  New  Brunswick,  usurious 
contracts  are  utterly  void,  and  the  lender  for- 
feits principal  and  interest.  A  promissory  note, 
bearing  lawful  interest,  was  made  in  that  Pro- 
vince, and  secured  by  mortgage  of  land  In 
Maine.  After  the  money  was  due,  illegal  inte- 
rest was  exacted  for  forbearance  to  require  pay- 
ment. In  a  suit  Co  foreclose,  heldf  that  the 
mortgagor  could  not  avoid  the  mortgage,  nor 
reduce  the  amount  due  on  it  by  setting  ofif  the 
extra  interest  paid. — Lindsay  y.  BiUj  66  Me.  212- 

CtnuideraUon. — A  gratuitous  subscription,  to 
promote  the  objects  for  which  a  corporation  is 
established,  cannot  be  enforced  unless  the  pro- 
misee has,  in  reliance  on  the  promise  sued  on, 
done  something,  or  incurred  some  liability  • 
and  it  is  not  sufficient  that  others  were  led  to 
subscribe  by  the  subscription  sought  to  be  en- 
ioTced^—CoOage  Street  Church  v.  Kendall^  121 
Mass.  528.     See  Low  y.  Fots^  ib.  531. 

Corporation. — 1.  Where  a  new  corporation  is 
formed  by  consolidating  several  existing  cor- 
porations, "  with  all  the  powers,  privileges,  and 
immunities  of  each,"  it  has  only  such  powers, 
privileges,  and  immunities  as  were  common  to 
all,  and  not  such  as  some  had  and  others  had 
not. — State  v.  Maine  Central  R.  R.  Co.,  66  Me. 
488. 

2.  A  company  was  incorporated  to  protect 
property  from  fire.  Held,  that  the  property  of 
the  company  was  held  to  charitable  uses. — 
Bethlehem  v.  Perseverance  Fire  Co.,  81  Penn.  St. 
445. 

3.  The  new  Constitution  of  Pennsylvania 
provides  that  at  corporation  elections  of  direc- 
tors or  managers,  each  member  may  cast  all  his 
votes  for  one  candidate  or  distribute  them 
among  several  candidates,  as  he  may  prefer . 
which  is  construed  by  the  Courts  to  mean  that 
any  stockholder  may  cast  all  the  votes  which 
his  stock  represents,  multiplied  by  the  number 
of  directors  to  be  chosen,  for  a  single  candidate, 
if  he  will.  Eeld,  that  this  provision  did  not 
apply  to  a  corporation  whose  charter,  granted 
before  the  constitntioD,    provided    that  each 


share  should  entitle  the  holder  to  one  vote. — 
Hays  V.  Commonfcsalth^  82  Penn.  St.  518. 

4.  An  act  of  the  legislature  of  South  Carolina 
passed  during  the  war,  incorporating  a  company 
for  the  purpose  of  running  the  blockade,  held^ 
to  be  wholly  unlawful  and  void,  and  to  confer 
no  power  on  the  company  to  sue  for  any  cause 
of  action.— CAitf^^ra  Co.  v.  Crews,  6  8.  C.  243. 

Damages. — 1.  Where  one  is  bound  in  a  certain 
sum  not  to  carry  on  a  trade  within  certain  limits 
of  time  and  place,  the  sum  named  is,  as  a  rule^ 
liquated  damages  and  not  a  "penalty. ^Holbrook 
V.  Tobey,  66  Me.  410. 

2.  Action  against  a  carrier  for  breach  of  his 
contract  to  carry  salt  by  water  to  a  market. 
Held,  that  the  measure  of  damages  was  the 
excess  of  the  value  of  the  salt  at  the  market  at 
the  time  when  it  should  have  arrived,  beyond 
its  value  at  the  point  of  departure  and  the  ex- 
pense of  transportation  as  agreed ;  and  that  the 
extra  expense  of  transporting  it  by  land  was 
not  recoverable. — War^s  Central  ^  Pacific  Lake 
Co,  V.  Elkins,  34  Mich.  439. 

3.  Exemplary  damages  cannot  be  recovered 
against  a  railroad  corporation  for  the  tort  of  its 
agent,  unless  the  corporation  ratified  the  wrong- 
ful  act,  or  was  negligent  in  having  such  an 
agent.— -ffay«  v.  Houston  ^  Gt.  Northern  R.R^ 
Co.,  46  Tex.  272. 

Deed. — A  mortgage  of  a  married  woman's 
land  named  her  alone  as  grantor,  and  purported 
to  be  executed  by  her  alone ;  but  was  in  fiftct 
signed,  sealed,  and  acknowledged  by  her  hus- 
band also.  Held,  that  it  was  his  deed  as  well 
as  hers,  and  so  valid. — Thompson  v.  Lovrein.  82 
Penn.  St.  432. 

Demurrer. — ^Defects  in  a  writ  or  its  return 

cannot  betaken  advantage  of  on  demurrer. 

Smith  V.  Dezfer,  121  Mass.  597. 


GENERAL   NOTES. 


— The  London  Standard  thus  speaks  of  the 
bar  in  Russia:— «  The  bar  is  far  behind  in  its 
standard  of  professional  honor  and  dignity.  A 
system  obtains  of  bargaining  with  the  client 
for  payment  by  results.  Indeed,  the  bar  in 
Russia  is  mercenary  and  rapacious.  The  bar. 
rister  regulates  his  fee  in  much  the  same  way 
as  an  advertising  quack  doctor  would  do,  and 
carries  on  his  work  in  the  lowest  commercial 
spirit.'* 
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WAREHOUSE  RECEIPTS. 

Two  cases  of  considerable  importance,  bear- 
ing upon  the  law  in  relation  to  warehouse  re- 
ceiptg,  were  decided  at  the  sitting  of  the  Court  of 
Queen's  Bench  at  Montreal,  Jan.  29.  In  one,  in 
which  RobtrUon  et  al,  were  appellants  and  Lqjoie^ 
Assignee,  was  respondent,  the  action  was 
brou^t  by  the  respondent  on  warehouse  re- 
ceipts signed  by  the  appellants  in  the  following 
fonn  :<—  •        ' 

**  Reetired  from  Ritehie,  Oren,  OillMpie  k.  Co.,  on 
rtonce,  in  yard  Grey  Nan  street,  the  following  meroh- 
aj>dixe,Tis. : — 

"OQO)  Three  hundred  tons  No.  1  Clyde  Pig  Iron. 
Storsge  free  till  opening  of  navigation. 

"  Detirerable  only  on  the  sanender  of  this  receipt, 
propeiiy  endorsed. 

"  Montreal.  5tb  Mareh,  1873. 
**  (Signed) 

'*  Thomas  Robertson  A  Co." 

Robertson  k  Co.  had  sold  a  quantity  of  iron 

to  Ritchie,  Gregg,  Gillespie  k  Co.,  and  got  notes 
ioT  it.  The  iron,  boweyer,  by  the  desire  of  Ritchie 
k  Co.,  remained  in  the  possession  of  the  vendors, 
who  gave  receipts  for  it  in  the  above  form. 
These  reoeipts  were  endorsed  by  Ritchie  k  Co. 
to  Nelson  Davis,  who  was  at  the  time  making 
lirge  advances  to  Ritchie  k  Co.  Davis  subse- 
quently made  a  demand  on  Robertson  k  Co.  for 
the  iron,  but  the  latter,  having  become  alarmed 
it  the  financial  condition  of  Ritchie  k  Co.,  re- 
fiued  to  deliver.  Davis  thereupon  brought  an 
action  sgainit  Robertson  k  Co.,  praying  that 
they  be  ordered  to  deliver  over  the  iron  to  him, 
tnd  in  default  to  pay  the  value,  $21,866.  Davis 
ktTing  become  insolvent,  the  suit  was  continued 
Vy  his  Assignee,  Lajoie,  the  respondent. 

The  Court  of  first  instance,  after  contestation, 
nndered  judgment  in  accordance  with  the  con- 
cloflions,  onlering  Robertson  k  Co.  to  deliver 
over  the  Iron,  or  in  de&ult  to  pay  the  amount 
aotioned.  It  was  from  this  decision  tliat  the 
ipficsl  was  brought  by  Robertson  k  Co.  Their 
pietensiong  were  substantially  as  follows  :— - 

1st  Thai  they  had  not  been  paid  for  the  iron, 
t&d  that^  without  payment,  the  sale  was  not 
complete. 

2iuL  That  not  being  warehousemen  by  call- 


ing, the  receipts  given  by  them  had  no  legal 
value  as  warehouse  receipts,  and  the  endorse- 
ment of  them,  so  long  as  the  iron  was  not  paid 
for,  conveyed  no  title. 

3rd.  That  Davis  was  aware  that  Ritchie  k  Co. 
had  not  paid  for  the  iron,  and  were  unable  to 
pay  for  it,  and  that  the  transaction  between 
Davis  and  Ritchie  k  Co.,  was  contrived  with 
fraudulent  intent.  (This  plea  was  unanimously 
held  to  be  not  proved.) 

The  judgment  of  the  Court  of  Queen's  Bench 
sitting  in  appeal,  which  was  rendered  by  Ram- 
say, J.,  held : 

1st.  That  the  document  recited  above  was  a 
warehouse  receipt,  and  not  a  mere  delivery 
order. 

2nd.  That  the  parties  signing  such  receipt, 
who  were  unpaid  vendors  of  the  iron,  could  not 
pretend,  against  a  holder  of  such  receipt  in  good 
fidth,  that  it  was  not  a  warehouse  receipt  inas- 
much as  they  were  not  warehousemen. 

3rd.  That  such  warehouse  receipt  might  be 
transferred  by  endorsement  as  collateral  secu« 
rity  for  a  debt  contracted  at  the  time  in  good 
fidth,  the  pledgee  Davis  having  no  notice  that 
the  pledgors  were  not  authorised  to  pledge,  the 
proof  of  such  knowledge  being  on  the  parties 
signing  the  receipt 

4th.  That  an  obligation  contracted  at  the* 
time  may  be  made  to  cover  future  advances, 
but  not  past  indebtedness. 

Two  of  the  Judges — Chief  Justice  Dorion 
and  Mr.  Justice  Cross— differed  from  the  mino- 
rity, but  the  grounds  of  dissent  did  not  imply 
that  they  took  a  different  view  of  the  law. 
They  would  have  reversed  the  judgment  inas- 
much as  the  declaration  averred  that  the  ware- 
house receipts  were  transferred  for  advances, 
without  setting  forth  that  it  was  for  advances 
iuUegueni  to  the  transfsr  of  the  receipts.  The 
minority  of  the  Court  concurred  in  the  opinion 
that  the  declaration  was  defective  in  this  res- 
pect, but  held  that  the  defect  had  been  covered, 
the  defendants  not  having  demurred  on  this 
ground  though  the  declaration  had  been  spe- 
cially demurred  to,  and  having  allowed  the 
the  plaintiff  to  prove  the  ^uci  that  advances  to 
a  much  greater  amount  than  the  value  of  the 
iron  mentioned  in  the  receipts  had  been  made 
by  Davis  to  Ritchie  k  Co.  subsequent  to  the 
transfer  of  the  receipts  to  him.  The  appeal 
was  therefore  dismissed.    As  we  understand 
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thftl  the  opinion  of  the  Jndidal  Ckunmittee  of 
the  Privy  Gooncil  will  probably  be  obtained  on 
the  caae,  this  statement  of  the  points  inyolyed 
may  snfBce  for  the  present. 

The  other  case,  in  which  Bearie  was  appellant 
and  Ekind  respondent,  as  the  ftcts  were  found 
by  the  Court,  presented  less  difficulty.  The 
action  was  brought  by  Hearle  on  warehouse 
receipts  purporting  to  be  granted  by  the  Moisio 
Iron  Company.  These  receipts  were  signed  in 
part  by  the  president  of  the  company,  and  in 
pact  by  the  secretary.  The  company  had  become 
insolvent,  and  Mr.  Bhind,  the  assignee,  pleaded 
that  the  Moiric  Company  were  not  by  trade 
warehousemen,  and  that  the  president  and 
secretary  had  no  authority  to  grant  such 
ceoeiptB.  There  was  no  eyidence  to  establish 
such  power  on  the  part  of  the  company's  officers, 
or  to  show  that  the  company  was  a  warehousing 
company.  The  Court  held  unanimously  that 
auch  receipts  so  signed  did  not  bind  the  com- 
pany, more  particularly  where  there  was  no 
eridenoe  of  any  connection  between  the  pre- 
tended indebtedness  (certidn  notes  produced) 
and  the  warehouse  receipts.  The  Judgment  of 
the  Court  below  was  therefore  confirmed.  The 
Court,  taking  this  yiew,  declined  to  express  any 
opinion  as  to  the  effect  of  the  limitation  of  the 
tight  to  hold  the  pledge  beyond  six  months, 
mentioned  in  Consol.  Stat.  Canada^  chap.  54. 


CONFLICTING  DECISIONS, 

Considerable  embarrsssment  is  often  felt  by 
members  of  the  profession  in  determining  the 
proper  course  to  be  followed  in  matters  of  pro- 
cedure. That  embarrassment  is  not  lessened 
when,  as  sometimes  happens,  they  find  decisions 
by  Judges  of  the  same  Court,  of  equal  authority, 
which  are  precisely  opposite  one  to  the  other. 
An  example  of  this  appeared  in  our  notes  of 
cares  last  week,  and  as  the  point  is  presumably 
•of  some  interest  to  those  who  are  engaged  in 
pmotice,  it  may  be  worth  while  to  draw  atten- 
itlon  to  it.  In  the  case  of  The  Niagara  DUtriH 
Mutual  Fim  Inauranee  Co,  y.  Maqfdrlane  (21 L.  C, 
.J.  2S4),  it  was  held  by  Torrance,  J.,  in  Septem- 
ber last,  that  the  plaintiffs,  an  insurance  company 
ihaying  their  head  office  in  St.  Catharines,  in 
the  Proyince  of  Ontario,  but  haying  an  office 
:and  doing  business  in  Montreal,  could  be  com- 
fMlled  to  giye  security  for  costs.    In  January 


following,  Dorion,  J.,  haying  to  decide  the  same 
point  in  Tk§  Globe  Mutual  Inmmmeo  Co.  ^  New 
York  y.  Swn  Mutual  Ituuraneo  Co.  (auie,  p.  63), 
held  that  the  company  plaintiff  could  fiot  be 
compelled  to  giye  security. 


BSF0&T8. 

BTJPSaiOB  COUBT. 

Montreal,  December  26, 1877. 

DOBIOX,  J. 

HoMiBB  y.  BaoBsaAu  et  al. 
SaU  ^  IkH^Guaranige. 

Bddf  thai  the  yendor  of  a  cr€anee  with  prom- 
ise to  garautir^foiUTmt  etfairo  valoir  is  surety  for 
t|ie  solyency  of  his  debtor  only,  and  is  not 
obUgS  dinet  for  the  payment  of  the  debt  tnms- 
liBrred.  A  nd  thereHore  the  eomoimain  can  exer- 
cise his  recourse  en  garamtia  only  after  dis- 
cussion of  the  property  of  the  debtor  and 
establishing  his  insolyency. 

ArekamhmU  #  Cia.  lor  plaintiit 

JM  #  da^  and  Laco^  #  Cia.  for  defendants* 


SiMpLi  y.  McAULBT. 
Tonder — Compotition. 

To  an  action  on  a  note  the  defendant  pleaded 
an  agreement  by  plaintiff  to  accept  a  composi- 
tion of  twenty-fiye  cents  in  the  dollar,  upon  the 
amount  of  his  claim,  and  alleged  that  he  had 
tendered  the  amount ;  but  he  did  not  renew-  the 
tender  by  his  plea,  nor  deposit  the  money  in 
Court  HMf  that  the  tender  could  not  ayaO.  in 
defendant's  &yor  as  a  payment,  and  the  agree- 
ment to  accept  the  composition  rate  being  con- 
ditional on  actual  payment,  the  plaintiff  'was 
entitled  to  recoyer  the  MX  amount  of  the  debt 
in  consequence  of  defendant's  defenlt  to  pay 
the  composition. 

Macmatter  ^  Co.  for  plaintiff. 

A.  t  ^'  BoberUon  for  defendant 


Maokat,  J. 

BaTLIS  y.  CiTT  OF  MOVTBIUL. 

Aiieiimeni  BoU. 

The  plaintiff  had  paid  to  the  city 
sums  of  assessment  exacted  firom  him  for  the 
widening  and  opening  of  streets,  the  payments 
being  made  in  accordance  with  an  assessment 
roll  prepared  in  the  usual  way,  based  on  a  reso- 
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lotion  of  tiie  Citj  Conncil  nimowing  the  co6t  of 
fte  improTemeiits  on  proprieton  intexested. 
He  diimed  to  be  reimbuiied  bj  the  dtj  the 
unoaot  of  theee  pATments,  alleging  the  mtllity 
of  the  ■Mfwiimmt  roll,  but  without  ipedfjTing 
pirticQiarlj  the  gronndB  of  nollity.  SMf  thai 
be  could  not  recover  without  getting  the 
oent  roll  eet  aside. 

Barnard  tor  plaintiff. 

B.  Bajf,  Q,C^  for  defendant 


WlKDSOl  HOTK.  COMPAHT  T.  LArjLAMBOIBl. 

CompanifSubaeripUar^-'Ckanjfa  <^Name. 

The  company  plaintiff  brought  action  for 
luipttd  calli  on  stock  subecribed  hy  the  defend- 
ant Plea^  that  defendant  never  subecribed  for 
ttj  Btock  in  the  Windsor  Hotel  Company,  bnt 
iflttother  company  called  the  « Royal  Hotel 
^^panj."  He  admitted  his  signature  in  a 
^k  prodnced  at  the  trial,  in  which  the  name 
'Windsor"  had  been  substituted  for  «  Boyal/' 
and  the  capital  had  been  changed  lh>m  $600,- 
^  k)  $600,000.  HM^  that)  in  de&ult  of  proof 
bj  ike  plaintifb  that  the  alterations  were  made 
before  the  defendant  signed  the  book,  the  action 
^d  net  be  maintained. 

Mhm  i  Co.  for  plaintiff. 

Kfrr  f  Co,  for  defendant. 


Ifontreal,  Dec.  29, 1877. 

TOBBASCI,  J. 

UttUM  T.  Las  CuRos  m  St.  Yunfm  (Jou- 
irn). 

CorpofoHon'   Negligence, 

Bdd,  fhat  a  body  ineorpoiated  for  edneatioiial  pur- 
t*ttii  Habie  for  the  nesliflenoeof  it^memben  in  the 
•erfoniaaae  of  their  trust 

The  plaintiff  in  her  own  name,  as  widow  of 

^  late  Joseph  Octave  Boin  dU  Dofresne,  and 

4  tutrix  to  her  two  minor  children,  issue  of  her 

Bttrisge  with  the  saidBoin  dU  Dufeene,  elaim- 

al  dmsgee  from  the  defendants.    On  the  24th 

jQDe,  1872,  the  inhabttants  of  JoUette  were  oele- 

^'^^  the  day  of  St.  Jean  Baptiste.     A  oan- 

&0Q  of  old  feahioned  construction,  the  histoiy 

of  which  is  not  known,  was  discharged  through- 

^  the  day  in  connection  with  the  celebration 

'^  ihe  grounds  of  the  defendants.     It  was 

^Ottged  by  two  of  their  senior  pupils,  and  after 

» tvelflh  or  thirteenth  discharge  it  bursty  about 

^  in  the  afternoon.  A  fragment  of  the  cannon 


flew  into  the  air  and  descended  three  or  four  ar» 
pents  off  on  the  land  of  thedeoeaasd,  and  atn^ 
him  in  the  abdomen. '  He  fell  to  the  gnmnd^ 
was  insensible,  then  reooveredhis  oonaoioBsnsii 
for  a  few  moments  and  expired.  The  aotton  of 
damages  was  based  upon  the  charge  of  negtW 
gence  on  the  part  of  the  defendants  In  allowing 
the  cannon  to  be  fired  with  this  unhappy  resull 
The  defendants  pleaded  that  they  were  inooiu 
porated  for  purposes  of  education,  and  ooold 
not  be  liable  for  the  acts  of  Imprudence  or 
neglect  of  their  members.  They  further  pleaded 
that  there  was  no  negligence  on  their  part  ^ 
that  the  celebration  was  in  the  hands  of  the 
community  ;  and  that  the  death  was  by  a  fbre^ 
mqfeure  for  which  they  were  not  responsible. 

ToBBAHCi,  J.  The  first  pretension  of  the  de- 
fendants, that  they  could  not  be  liable  for  the 
negligence  of  their  members,  being  incorporated 
for  the  purposes  of  education.  Is  easily  disposed 
of.  If,  in  the  performance  of  their  trusty  as 
educators  of  the  young,  they  or  their  member» 
are  guilty  of  negligence,  they  must  answer  for 
11  .  The  Ikcts  show  that  the  cannon  was  in  ttielr 
possession,  discharged  on  their  grounds  by  two> 
of  their  oldest  pupils,  being  a  guaranite» 
that  the  firing  would  be  condncted  with  puK- 
dence.  The  dlreotor  was  fkmn  time  to  tfaB» 
looking  on.  I  am  quite  ready,  from  the  simple^ 
burstlDg  of  the  cannon,  to  inlbr  negligence,  but 
it  is,  In  addition,  said  that  the  cannon  was  loaded 
with  turf  Ibr  wadd^,  and  the  lamrod  was  u 
piece  of  iron  which  was  used  with  some  fofoe^ 
or  violence  to  drive  home  the  charge  of  powder.. 
The  defendants  have  raised  a  question  of  oon^ 
tribotory  negligence  in  thii^  that  deceased  iratu 
participator  in  the  celebration,  and  particulariy^ 
In  the  discharging  of  the  cannon.  Itlsp^ovwi: 
that  in  former  years  he  had  fired  the  cannon,, 
and  taken  an  active  part  in  the  celebration,  and 
In  the  year  of  his  death,  when  preparations  wero- 
made  for  the  fete,  he  was  asked,  among  others,, 
to  contribute  money  towards  the  expenses,  and 
among  these  expenses  was  the  purchase  or 
powder,  used  in  loading  the  cannon.  It  Is  not- 
proved  that  he  was  in  any  way  connected  with 
the  discharge  of  the  cannon  on  the  24th  of 
June,  1872.  He  met  with  his  death,  not  through 
tokjjoree  mqfeme  or  inevitable  accident,  but,  I 
am  bound  to  believe  and  to  say,  through  the- 
negligent  use  of  the  ordnance  In  the  hands  of 
inexperienced  boys.  Finding  negligence  proved 
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-against  the  defendaxitB,  it  remains  to  me  to  as- 
sess the  damages,  and  in  view  of  the  extreme 
youth  of  the  minors,  whose  father  was  only  26 
at  the  time  of  his  death,  I  assess  these  danuiges 
at  $600  for  the  widow  and  $600  for  the  infiint 
children,  in  all,  $1,200.  No  special  damages 
are  proved,  but  the  deceased  was  engaged  in 
commerce  supporting  his  wife  and  household, 
and  had  the  prospect  of  a  long  life  before  him, 
and  his  untimely  end  may  well  be  regarded  as 
a  great  blow  and  loss  to  his  fiunily. 

Vtihamel  ^  Poffnuelo  for  plaintiff. 

L.  A,  JettS  tot  defendants. 


Ansill  v.  Simpson. 

Sale  by  Collector  qf  Cugtome—Oooda  pledged  for 

Cuetomt  JhUies. 

The  plaintiff  complained  of  the  defendant  in 
his  quality  of  Collector  of  Customs  at  MontreaL 
The  defendant  was  advertising  for  sale  and  pro- 
ceeding to  sell  certain  goods  which  he  alleged 
had  been  transferred  to  defendant  as  security 
only.  Plaintiff  obtained  an  order  from  a  judge 
on  the  9th  October  last  on  which  the  sale  was 
suspended.  *The  defendant  pleaded  that  the 
plaintiff  being  indebted  to  the  Government  in 
the  sum  of  $3,900.85,  transferred  to  defendant 
as  security  for  such  indebtedness  the  goods  in 
question,  and  it  was  understood  that  plaintiff 
should  have  60  days  within  which  to  pay  his 
indebtedness,  within  which  delay  defend- 
ant agreed  with  plaintiff,  with  the  per- 
mission of  the  Commissioner  of  Customs 
that  he  should  not  sell  or  transfer  said  goods. 
That  said  goods  were  advertised  for  sale  on  the 
10th  of  October,  1876,  long  affcer  the  expiration 
of  said  60  days,  alter  repeated  notices  to  plain- 
tiff, which  defendant  in  his  said  capacity  had  a 
zight  to  do. 

ToBSAacB,  J.  I  do  not  think  that  the  plain- 
tiff has  much  to  complain  of.  On  the  23rd  of 
Jane,  1876,  he  received  a  written  notice  from 
the  defendant  that  if  the  duties  payable  by  him 
to  the  Government  were  not  paid  on  or  before 
the  26th  of  June,  the  goods  in  question  would 
be  sold  by  public  auction.  The  statute  31  Tic. 
C.6,  sections  13  and  60,  provides  for  the  sale  in 
this  form  of  goods  of  importers  for  unpaid  duties, 
and  I  am  at  a  loss  to  see  what  ground  there  is 
for  the  complaint  against  the  defendant. 

Robidota  for  plaintiff. 

A.  Roberteorij  Q,  C,  for  defendant. 


ClLMSL  V.  CiTT  OF  MOVTBEAL. 

AMteeement — By-law. 

Heldt  thftt  taxes  paid  under  an  ezistins  by-law  can« 
not  be  reoovered  until  the  by-law  has  been  set  aside. 

The  plaintiff,  in  May,  1876,  instituted  an  ac- 
tion  to  recover  from  the  city  the  sum  of  $500 
alleged  to  have  been  unduly  levied  from  him 
under  a  pretended  by-law  of  the  city  imposing 
a  tax  of  $500  upon  butchers*  stalls. 

ToBBAjioi,  J.  The  by-law  has  not  been  set 
aside  or  declared  invalid,  and  clause  44,  under 
which  the  tax  of  $500  has  been  imposed,  seems 
to  be  plain  enough  in  itself.  It  is  true  that  a 
conviction  made  under  the  penalty  clatise  has 
been  quashed,  but  I  am  not  prepared  to  say 
that  the  defendant  has  any  action  to  recover 
until  the  by-law  has  been  set  aside,  if  such  ac- 
tion could  ever  lie.  It  was  admitted,  I  think, 
at  the  bar  that  such  an  action  as  the  present 
would  not  lie  in  England.  Under  the  circum- 
stances, the  plaintiff  having  paid  his  money 
under  an  existing  by-law  cannot  recover. 

W.  H,  Kerr,  Q.C,  for  plaintiff. 

R.  Roy,  Q.  (7.,  for  defendant. 


SUPERIOR  COURT  IN  REVIEW. 

Montreal,  Nov.  30,  1877. 

Present : — Tobbanci,  Morion,  and  PApanu.n,  JJ. 

Thompson  v.  Mackiwion. 

Trade  Mark — Sale  if  Bueiness. 

The  defendant,  Mackinnon,  who  had  carried 
on  for  several  years  the  trade  of  a  biscuit 
maker,  used  a  label,  or  trade-mark,  consisting 
of  the  word,  "  Mackinnon's,''  under  which  was 
engraved  a  boar's  head,  holding  a  bone  in  his 
Jaws.  This  label  was  used  upon  eveiy  box  of 
biscuits  manuflictured  by  defendant,  and  the 
biscuits  themselves  were  branded  with  the  name 
<<  Mackinnon."  The  defendant  having  sold  to 
the  plaintiff  his  estate  and  effects,  stock.in- 
teade,  <<  with  the  good-will  and  all  advantages 
<<  pertaining  to  the  name  and  business  of  the 
<<  said  John  Mackinnon,''  held,  that  the  sale 
passed  the  trade-mark. 

DoRiov,  J.,  cited  Adams  on  Trade-marks,  p. 
103  :  "  Where  a  business  is  sold,  the  entire 
good-will  and  the  right  to  use  the  tiade-mark 
pass  to  the  purchaser  without  any  express  men- 
tion being  made  of  them  in  the  deed  of  assign, 
ment)  and  the  Court  will  restrain  any  subsequent 
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attesApt  on  the  part  of  the  yendor  to  retain 
either  for  his  own  nee,"  The  jndgment  appealed 
from  wa«,  therefore,  reyereed,  and  the  judgment 
of  the  Court  of  Reyiew  prohibited  and  restrained 
the  defendant  from  using  in  fntare  the  trade- 
mark,   and    condenmed    him    to    paj    $400 

damages. 

Jndgment  reyersed. 

BuUer  for  plaintiff. 

AbboU  ^  Co.  for  defendant. 


Pretent : «» Jostices     Johvson,    Mackat,    and 

RjUHyiLLI. 

Oauthub  y.  BnoByni. 

£UctWR  JEs^jtemep^When  Statement  Need  not  he 

filed. 

HeU  that  the  penalty  enacted  by  Sect.  286  of 
the  Quebec  Act,  38  Vict,  c.  7,  for  fidlnre  to  de- 
fiver  a  statement  of  the  expenses  of  the  elec- 
tion, is  not  incurred  where  there  has  been  no 
cxpenditore  of  money  at  the  election. 

Judgment  confirmed. 

Lertau  ^  Lebeitf  for  plaintiff. 

L.  A.  Jetiiy  Counsel. 

DuTwueeau  j*  Seen  for  defendant. 


Montreal,  Dec.  a9tb,  1877. 
Prtmnt: — Jobksov,  Maokat,  and  BAuiyiLLi,  JJ. 

St.  Louis  y.  Shaw  ;  and  E  comtra. 

Liability  ^  BuUder^'^^feete  </  Froet, 

Bdd,  that  a  bnilder  is  liable  for  damage  oeouioned 
to  his  work  by  frost,  if  he  agreed  to  ezeoate  the  work 
U  a  season  when  it  was  liable  to  injury  firom  that 

The  defendant,  Shaw,  complained  of  a  Judg- 
ment by  which  he  had  been  condemned  to  pay 
A  certain  amount  under  a  contract  for  the  ereo- 
tioQ  of  a  store  on  Craig  street. 

Hackat,  J.,  said  the  judgment  must  be  re. 
'Tcraed.  The  work  done  by  plaintiff  was  injured 
^7  frost  to  such  an  extent  that  it  was  necessary 
to  take  down  a  wall  and  rebuild  it.  The  plain- 
tiff was  bound  to  protect  his  works  against 
frost,  but  did  not  do  so,  and  they  became  yalue* 
len. 

JoHxsoN,  J.  The  principle  was  this :  A  man 
undertook  a  yoluntary  contract  with  another, 
uui  the  work  was  to  be  done  at  a  season  when 
^«  of  all  persons  should  haye  known  best  the 
difficulty  of  doing  it.    To  build  solid  masonry 


in  the  extreme  temperature  of  the  winter  was 
certainly  a  hanrdous  imdertaking.  But  the 
plaintiff  undertook  to  do  the  work,  and  must 
be  held  to  all  the  accountability  imposed  by 
the  law.  The  protest  which  he  had  put  in  sub- 
sequently was  absiud,  and  could  haye  no  effect. 

Raimtilli,  J.,  dissented. 

Judgment  reyersed. 

Loranger  ^  Co,  for  plaintiib. 

Kerr  ^  Co.  for  defendant. 


Watson  y.  Ghavt. 

Jntolveney — Buying  Ooodt  on  credit  with  intent  to 

defraud. 

Held,  that  in  a  judgment  orderins  the  imprisonment 
of  the  defendant,  under  s.  136,  Insolvent' Act  of  1875, 
it  is  not  necessary  to  specify  the  particular  offence  for 
which  defendant  is  imprisoned,  thoush  several  separate 
acts  were  alleged.— <jS^«« ,  CcddwtU  and  Ma^arlanet 
ante  p.  4.) 

The  action  was  brought  under  the  136th 

section  of  the  Insolvent  Act  of  1875,  to  recoyer 

from  the  defendant  a  large  sum  of  money,  and 

to  haye  him  imprisoned  for  fraud  in  haying 

obtained  credit  while  he  knew  himself  to  b<\ 

insolyent. 

JoHNsoK,  J.  There  were  grounds  of  fiict  and 
also  grounds  of  form  urged  by  the  defendant 
for  invalidating  the  judgment  of  Mr.  Justice 
Papineau,  which  condemned  him  to  pay  $851 .83, 
and  to  six  months'  imprisonment,  unless  it  was 
sooner  paid.  The  grounds  of  fact  relate  to  the 
knowledge  which  the  defendant  may  haye  had 
of  his  insolvency.  We  all  think  the  case  is  a 
bad  one  for  the  defendant,  and  we  see  nothing 
to  mitigate  it.  It  was  mentioned  that  though 
the  amendment  of  1877  only  required  that  the 
defendant  should  have  probable  cause  for 
belieying  himself  insolyent,  the  old  law  applic- 
able to  this  case  required  a  positlye  knowledge 
on  his  part.  It  does  not  seem  to  me  that  this 
amendment  has  very  seriously  altered  the  posi- 
tion of  an  insolyent  debtor  who  gets  credit ; 
but  it  was  mentioned  only  as  affecting  the 
grounds  or  reasons  of  the  judgment ;  not  the 
judgment  itself;  but  in  looking  at  the  judgment 
itself  we  see  that  it  imputes  knowledge  and 
belief  under  the  old  law  which  governs  this 
case,  and,  therefore,  the  motif  o^  ^^^  judgment 
is  good.  Then,  as  to  the  form,  it  was  contended 
that  as  the  declaration  set  up  a  great  number  of 
separate  acts,   and   concluded  generally,  the 
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judgment  should  have  specified  which  offence 
he  w»8  imprisoned  for.  That  doctrine  may  do 
veiy  well  to  applj  to  penalties,  but  no  penalty 
is  asked  for  here.  The  imprisonment  is  in  the 
nature  of  a  eonirainte  par  eorp^  mitigated  by 
the  Insolvent  Act  to  two  years  instead  of  endur- 
ing until  payment  of  the  debt  A  case  of 
CaldweU  and  Ma^arlane  was  cited ;  but  since 
the  argument  that  case  has  been  reversed  in 
appeal.  In  looking  at  this  section  of  the  Act, 
and  considering  how  to  apply  it,  we  must  have 
strong  and  reasonable  grounds  for  saying  that 
this  defendant  knew  or  believed  himself  to  be 
tmable  to  meet  his  engagements,  and  concealed 
the  fiict  from  his  creditor  with  intent  to  defraud 
him.  He  was  asked  whether  he  had  endorsed 
accommodation  paper.  He  positively  denied 
it.  He  certainly  must  have  known  whether  he 
had  or  had  not ;  and  if  he  had,  as  there  is 
certain  proof  that  he  had,  the  denying  it  is 
surely  a  sufficient  concealing  from  his  creditor ; 
and  if  the  intent  to  defraud  is  not  to  be  inferred 
from  fidsehood,  it  would  be  difficult  to  say 
when  or  how  it  can  be  held  to  exist  The 
mumimous  opinion  of  the  Court  is  to  confirm 
the  Judgment,  and  it  is  confirmed  accordingly. 

Oeoffrion  ^  Oq,  for  pUdnttfi. 

Soberttan  t  Co,  ibr  defendant 


8UPEEI0B  COUBT. 

BOVKIN,  J. 


Sweetsburg  (Bedford  Dstrict), 
January  18th,  1878. 

Sx  parU  McWiUiama,  petitioner  for  MaUoi 

Corpus, 

QueUe  Lieente  Act-^Dittriet  MagiMtraie~-Jur^ 
MietiMir^AmioufU  qfPenaUp. 

Held,  1.  That  a  proMontioii  under  the  Qaebeo  lioeDse 
Act  may  b«  bronchi  in  any  district,  if  the  otrenoe  has 
been  committed  on  board  of  any  steamboat  or  other 
Teesel. 

2.  Snch  proeecntion  may  be  bronght  before  a  District 
Magiftiate  at  places  within  his  district,  other  ^han 
those  where  a  Macistrate's  Goort  has  been  established. 

3.  Under  the  Act  of  1875  (Que.,  39  Vic,  c.  6,  ss.  20  A 
21)  the  penalty  for  unlicensed  retailing  of  spiritnoos 
liquors  is  $76. 

The  written  opinion  of  the  Judge  (for  a  copy 

of  which  we  are  indebted  to  the  courtesy  of  Mr. 
O.  N.  E.  Boucher,  N.P.)  frxUy  explains  the 
points  in  issue. 
DumiM,  J.    The  petitioner  rests  his  applica- 


tion on  what  may  be  stated  as  these  three 
•eyenJ  grounds : — 

1.  That  the  commitment  redtee  his  alleged 
offence,  via.,  the  « having,  at  a  place  caUed 
Knowlton's  Landing,  in  the  township  of  Potten,, 
in  the  said  district  of  Bedlnrd,  *  *  retuled 
and  bartered  and  vended  certain  spirituona  li- 
quors, to  wit,  about  three  half-pints  of  gin  in  a 
bottle,  on  board  of  that  certain  steamboat  called 
Minnie,  on  Lake  Memphremagog,  at  the  wharf 
on  said  lake  at  Knowlton's  Landing  aforesaid, 
•  •  without  having  previously  obtained  the 
license  required  by  the  statutes  in  such  case 
made  and  provided,  and  contrary  to  the  statatea 
in  such  case  made  and  provided," — as  not  hav- 
ing been  committed  in  the  district  of  Bedford^ 
and  therefore  as  not  feilling  within  the  locaL 
jurisdiction  of  the  District  Magistrate  for  that 
district,  by  whom  it  is  issued. 

2.  That  it  purports  to  be  issued,  and  to  rest, 
upon  a  conviction  rendered  here  at  Sweeta- 
burgh,~where  the  District  Magistrate  (as  the 
petitioner  contends)  could  exercise  no  juriedic- 
tion  to  that  end. 

3.  That  it  recites  the  conviction  as  for  a 
penalty  of  $75,  being  in  excess  (as  he  contend8> 
of  the  amount  limited  by  law. 

As  to  the  first  of  these  groimds,  it  is  enough, 
to  say  that  section  155  of  the  License  Act  {Que^ 
34  Vic,  c.  2)  is  express,  that  any  prosecution 
under  it  may  be  <<  brought  within  any  district 
whateyer,  if  the  ofience  has  been  committed  on. 
board  of  any  steamboat  or  other  vessel."     It 
may  perhaps  admit  of  question  whether  the 
word  •<  district "  here  means  a  revenue  district 
under  the  interpretation  clause  (s.  196)  of  the 
Act,  or  a  Judicial  district,  as  the  immediate 
context  of  section  155  would  rather  import. 
But,  for  the  point  here  pending,  the  distinction 
is  practically  immaterial.    The   intention   of: 
the  law  clearly  was  to  bring  the  offence  of  sale 
on  board  of  any  vessel  under  jurisdiction  any- 
where.   This  commitment  declares  the  offence 
here  in  question  to  have  been  committed  at 
Knowlton*s  Landing  in  this  district.    It  goes  on. 
to  say  it  was  committed  on  board  a  steamboat 
at  a  wharf  there.    I  cannot  here  gratuitously 
assume  that  a  steamboat  at  a  wharf  laid  aa  in 
this  District,  was  not  in  the  District    And  even 

if  I  could,  I  should  yet  have  to  hold, ^whether 

I  took  the  strictest  letter,  or  simply  the  plain 
intention,  of  this  section  165— that  thia  proach^ 
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catian  wag  one  thai  might  he  hiooght  in  thia 
Dlftric^  as  it  has  been. 

Ai  his  second  ground  of  objection,  the  peti- 
tioner contends,  that  prosecutions  of  this  class 
can  be  irell  hrought  before  a  District  Magistrate, 
at  those  places  only  within  his  District  where  a 
Kagistrate's  Court  has  been  established ;  cannot 
be  well  bnraght  beibre  him  here,  at  Sweetsbnrgh. 

Under  the  provincial  Statutes  on  this  sabject, 
treij  District  Magistrate  has  all  the  dvil  powers 
(or  it  might  possibly  be  better  to  say,  all  the 
non-criminal  powers)  of  any  one  or  more  Jus- 
tices of  the  Peace,  or  any  Judge  of  Sessions  of 
the  Peace.  And  not  being  limited  as  to  these 
to  any  particular  localities,  "  he  may  appoint  in 
the  diiferent  localities  within  the  limits  of 
hii  jorisdiction,  as  many  clerks  *  *  and  as 
many  constables  as  he  may  require."  {Que,  32 
Vic^  c.  33,  ss.  2  ft  6.) 

Under  Dominion  legislation,  he  has  extensive 
criminal  powers  also;  some,  but  not  all,  of 
which  can  only  be  exercised  at  the  eh^4ieu  of 
his  District. 

Besides  all  this,  he  further  holds  what  is  dis- 
tinctively called  a  ^Magistrate's  Court"  in  certain 
places^  with  a  jurisdiction  partly  peculiar  to 
itself  and  partly  not.  As  one  matter  of  such 
jurisdiction,  the  District  Magistrates'  Act  {Que, 
c  23,  s.  15,  subs.  3)  specified  suits  for  penalties 
onder  the  then  laws  regulative  of  Licenses  in 
the  Province.  But  this  specification  was  not  so 
msde  as  to  exclude  any  of  the  various  jurisdic- 
tions then  subsisting  as  to  them.  On  the  con- 
trary, the  Liceose  Amendment  Act  of  the  same 
jear  {Que,  32  Vic,  o.  24,  s.  4.)  makes  explicit 
provision  with  reference  to  such  suits  whenever 
''  bfought  before  any  Judge  of  the  Sessions  of 
the  Peace,  Becorder  or  District  Magistrate,"  or 
^  before  any  two  other  Justices  of  the  Peace." 
it  is  clear,  therefore,  that  the  Legislature  then 
took  for  granted,  that  although  jurisdiction 
was  specially  given  to  the  Magistrate's  Court, 
it  attached  also,  (and  equally)  to  the  District 
Magistrate  personally.  This  state  of  the  law, 
it  is  true,  has  been  amended  since,  as  regards 
loits  under  what  are  now  the  License  laws  of  the 
ProTince ;  but  it  has  been  so,  in  a  sense  that  is 
even  unfavourable  to  the  pretension  of  the 
Petitioner.  By  section  162  of  the  License  Act, 
{Que,  34  Vic,  c.  2,)  in  de&ult  of  other  express 
provision  for  the  special  case,  suits  under  that 


Act,  if  involving  more  than  $100,  are  to  be 
brought  in  the  Circuit  or  Superior  Court,  and  if 
for  less,  then  "before  two  Justices  of  the  Peace 
for  the  District,  or  a  Judge  of  the  Sessions  ol 
the  Peace,  or  a  Becorder  or  a  Police  Magistrate,, 
or  a  District  Magistrate,  or  (except  in  the  Dis- 
tricts of  Quebec  and  Montreal)  before  the  Sheriff 
of  the  District.''  The  Magistrate's  Court  juris- 
diction (as  contradistinguished  from  that  of  the 
District  Magistrate  personally)  over  this  class 
of  casesy — originally  given  by  the  Act  of  the  year 
before, — ^is  thus  in  effect  cut  off  And  I  foil  to 
find  any  indication  that  it  has  since  been  again 
given. 

His  Magistrate's  Court  jurisdiction  he  can  of 
course  exercise  only  at  the  places  fixed  for  his. 
holding  of  that  Court.  An  important  part  of 
his  other  or  personal  jurisdiction,  he  can  only 
exercise  at  this  place.  I  ikil  to  see  that  there 
is  any  part  of  it  that  he  can  only  exercise  else- 
where than  at  this  place. 

There  remains  the  third  ground;  that  the 
commitment  is  bad,  because  the  fine  of  $75  is 
excessive.    * 

In  1870,  by  the  License  Act,  {Que.  34  Vic,  c. 
2,  s.  2,)  the  penalty  for  the  retailing  of  liquor 
by  or  under  sufferance  of  «  any  person,"  <<  in  his 
house  or  premises,  or  in  his  boat,  barge,  cmft, 
or  other  construction,  floating  or  mooted  in  any 
river,  lake  or  stream,  or  in  any  house,  shanty, 
hut,  or  other  buikiing,  erected  upon  any  frosen 
water,  without  the  license  required  by  this  Act^ 
or  contrary  to  its  true  intent  and  meaning,"  was 
fixed  (within  the  organised  parts  of  the  Pro- 
vince) at  $50,  and  (beyond  them)  at  $25.  By 
section  6  of  the  same  Act,  the  penalty,  as 
against  the  **  owner,  master,  or  person  in  charge 
of  a  steamboat  or  vessel,"  for  retail  of  liquor  by 
him  or  under  his  sufferance,  « on  board  such 
steamboat  or  vessel,  without  having  previously 
obtained  a  license,"  was  (somewhat  unneces^ 
sarily — ^unless  perhaps  as  regarded  any  such 
ppssible  offence  beyond  the  organised  parts  of 
the  Province)  fixed  at  $50.  And  under  the  head 
of  <<  obligations  and  restrictions  on  persons, 
licensed,"  it  was  frirther  provided  by  tho 
J  same  Act,  (s.  34)  that  <<  the  owner,  master,, 
or  person  in  charge  of  any  steamboat  or  vessel,'^ 
allowing  the  sale  of  liquor  on  board  «  during 
the  time  the  same  shall  be  laid  up  in  winter," 
shaU  incur  a  penalty  of  $40,  «  notwithstanding 
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his  haying  obtained  a  license  under  this  Act^" 
("  bien  qu^il  aU  eu  une  licente  tow  PauloriU  de  cet 
Acte.") 

In  1874,  b7  the  then  amending  Act,  (Que.  37 
Vic.,  c.  3,  8.  1)  all  the  words  relativiB  to  place  of 
sale  were  struck  out  of  section  2  of  the  Act  of 
1870  ;  80  that  it  has  ever  since  stood,  as  simply 
imposing  its  penalties  on  the  act  done  bj  any 
one  anywhere,  whether  on  land  or  water. 

In  February,  1875,  by  a  further  amending 
Act,  (Que.  38  Vic,  c.  5,  s.  7)  a  sub-section  was 
added  to  section  34  of  the  Act  of  1870,  to  the 
effect  that  such  owner,  master,  or  person  in 
charge,  allowing  sale  of  liquor  <<  on  board  of 
:suoh  steamboat  or  yessel  while  it  remains  at 
any  port  or  stopping  place,  wharf  or  other  place 
•of  discharge,"  shall  incur  the  penalty  of  $40, — 
•as  before  provided  by  that  section,  with  regard 
to  the  yessel  at  winter  quarters  ;  the  English 
version  closing  with  the  words,  "  whether  they 
have  a  license  under  this  Act  or  not;"  and  the 
French  version,  with  words  closely  following 
those  of  the  older  sub-section,  as  already 
quoted,  ^  bien  qtiil  aU  eu  une  lieenae  wue  V  au- 
toritS  du  prisent  Aete.^ 

In  December,  1875,  by  a  still  further  amend- 
ing Act  (Que.^  39  Vic,  c.  6,  ss.  20  and  21),  the 
penalties  under  section  2  of  the  Act  of  1870 
were  raised — ^the  one  from  $50  to  $75,  the  other 
from  $25  to  $35 ;  and  the  penalty  under  section 
6  of  the  same  Act  was  raised  firom  $50  to  $75. 

The  petitioner  contends  that  the  true  reading 
of  the  subsection  thus  added  in  February,  1875, 
to  section  34  of  the  Act  of  1870,  is  that  given 
by  the  English  version,  and  that  the  subsection 
therefore  ox>erates  an  indirect  repeal  of  section 
<6  (as  so  amended)  in  respect  of  the  case  of 
'liquor  sold  on  board  a  vessel  while  at  a  "  port 
•or  stopping  place,  wharf  or  other  place  of  dis- 
icharge,"  limiting  its  operation,  in  &ct,  to  the 
case  of  a  vessel  without  license  and  at  the 
moment  of  the  sale  actually  under  way. 

I  cannot  take  this  view.  My  duty,  where  the 
two  versions  of  an  Act  differ  in  sense,  is  to  do 
my  best  to  gather  from  them  the  true  intent 
and  meaning  of  the  Legislature.  In  this  in- 
etance,  I  am  satisfied  that  such  true  intent  and 
meaning  are  to  be  found  in  the  language  of  the 
French  version ;  and  that  the  English,  in  so  far 
as  it  varies  from  the  French,  must  be  held  for 
a  mere  mistranslation.  The  French  version 
Jdone  fits  in  with  the  context  of  the  Act  as 


amended — as  also  with  the  history  of  the  amend- 
ments of  the  Act,  taken  as  a  whole.  The 
English  version,  so  viewed,  is  a  non  swi*— a 
reading  the  Legislature  cannot  have  intended. 
Even  had  the  French  run  with  it,  I  must  have 
seriously  doubted  as  to  their  sufficiency,  toge- 
ther, to  control  the  concurrent  sense  of  sections 
2  and  6.  As  it  is,  I  have  no  doubt  The  $75 
penalty,  established  by  those  sections  as  amend- 
ed in  Decembef,  1875,  is  the  penalty  settled  by 
law  for  this  case. 

The  petitioner  fails,  therefore,  to  make  out  a 
case  for  the  issue  of  the  writ^  and  can  take 
nothing  by  his  petition. 

S.  W.  Foeier  and  W.  W,  Lynch  for  petitioner. 

E.  Racieot  for  the  revenue  officer. 


CURREHT   EVEHTS 


ENGLAND. 

Thi  Suits  Agaihst  teb  Judgks. — The  Timee 
announces  the  end  of  a  persevering  litigant. 
On  Jan.  12,  in  the  Supreme  Court,  when  the 
case  of  CobbeU  v.  Lopee — one  of  the  numerous 
actions  brought  by  Cobbett  against  various 
Judges  for  supposed  misconduct  with  regard  to 
the  claimant  in  the  Tichbome  case — was  called, 
Mr.  Muir  Mackenzie,  for  the  defendant,  men- 
tioned  the  fact  that  Mr.  Cobbett,  on  his  way  to 
the  Court  that  morning,  had  fallen  down  dead 
suddenly  in  the  lobby  of  the  House  of  Lords. 
The  case  was  postponed. 

The  London  TeUgraph  says  of  the  deceased  (a 
son  of  the  historian)  : — "  The  name  of  this  aged 
and  eccentric  gentleman,  for  many  years  past 
has  been  a  kind  of  household  word  in  West- 
minster Hall,  owing  to  his  persistency  in  bring, 
ing  futile  actions  and  pestering  the  Judges  with 
trivial  applications,  and  on  Saturday  he  waa 
making  his  way  through  the  central  lobby  of 
the  House  of  Parliament,  toward  one  of  the 
Lords'  committee  rooms,  where  he  was  bent  on 
prosecuting  an  appeal  before  the  Lords  Justices 
in  the  phantom  action  of  ^CobbeU  v.  Lopee^^  when 
he  was  seen  to  stagger  and  fall.  Assistance 
was  promptly  rendered,  but  it  was  in  vain.  He 
,had  died  on  the  scene  which  for  many  years 
had  been  his  field  of  battle.  In  the  Queen's 
Bench  and  the  Common  Pleas,  in  the  Exchequer 
and  the  now  defunct  Bail  Court,  the  conten. 
tious  William  Cobbett's  more  contentious  son, 
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had,  daring  more  than  a  quarter  of  a  centory^ 
waged  fierce  but  fniiUegs  war.      He   always 
conducted    his     own  •  case — unless,    indeed, 
ICrs.   Cobbett    was   good   enough    to    move 
the  court  for  him — for  bold  would  have  been 
the  barrister  who  consented  to  hold  a  brief  for 
a  plainti£f  who  habitually  fought  with  shadows, 
and  was  accustomed  to  make  his  giants  first  be- 
fore  he  tried  to  slay  them.    For  some  years  Mr. 
Cobbett  lay,  mainly  through  his  own  choice,  in 
the  Queen's  Bench  Prison ;  and  his  delight  was 
then  to  bring  actions  on  all  kinds  of  occult 
grounds,  against  the  Qovemor  and  the  Deputy- 
Qovemor.    A  writ  of  Habeas  Corpus  could  in 
those  days  be  obtained  for  the  moderate  sum  of 
two  pounds  ten  shillings ;  and  it  was  larely 
indeed  that,  in  the  course  of  a  term,  Mr.  Cob- 
bett did  not  indulge  himself  with  one  or  two 
of  these  little  legal  luxuries,  for  the  purpose  of 
being  brought  up  to  Westminster,  and  moving 
for  something  against  somebody.    We  always 
retinn  to  our  first  loves ;  and  in  the  evening  of 
his  life  the  litigious  patriarch  reverted  to  his 
^eirliest  passion  for  the  Palladium  of  our  liber- 
ties.   The  case  of  <  Cobbeti  v.  Lopet,*  a  record 
now  withdrawn  forever,  was  only  one  of  a  series 
of  suits  which  this  inde&tigable  plaintiif  had 
brought  against  Her  Majesty's  Judges  in  connec- 
tion with  an  attempt  on  his  part  to  obtain  the 
release  of  the  <  unhappy  nobleman,'  lately  <  lan- 
guishing at  Dartmoor,'  but  now  seemingly  get- 
ting on  very  nicely  at  Portland  (the  Tichborae 
claimant)  on  a  writ  of  Habeas  Corpus.    Mr. 
-Cobbett  was  very  well  known  to  the  judicial 
bench — as  well,  indeed,  as  crazy  Miss  Fljrte  and 
the  aggrieved  *  Man  from  Shropshire  '  in  <  Bleak 
House'  must  have  been  known  to  the  Lord 
Chancellor.    But  poor  Mr.  Cobbett  will  tease 
the  court  no  more,  and  the  Great  Hall  of  Pleas 
wH]  lose  one  of  its  most  constant  visitors.    Its 
analogue  in  the  French  Palais  de  Justice  is 
called  <  La  Salle  des  Pas  Perdus.'    How  many 
thousands  of  footsteps  must  not  old  Mr.  Cob- 
bett have  utterly  squandered  and  wasted  in 
Westminster  Hall  I" 

CoDinoATiojr  of  tbm  Criional  Law.— The 
Speech  from  the  Throne  at  the  opening  of  Par- 
liament, contains  the  following  important  para- 
gmph: — 

(<  Among  other  measures  for  the  amendment 
of  the  law,  a  bill  will  be  laid  before  you  to  sim^ 


plify  and  express  in  one  act  the  whole  law  and 
procedure  relating  to  indictable  offenses." 

It  has  been  rumored  for  some  time  that  it 
was  the  intention  of  the  Lord  Chancellor  to 
bring  in  a  bill  of  this  nature. 


UNITED  STATES. 

Common  Cabrixb. — ^The  Supreme  Court  in  the 
case  of  PraU  v.  Orand  Trunk  B,R.  Co.^  has  had 
under  consideration  the  question  of  what  will 
amount  to  a  delivery  by  an  intermediate  carrier 
to  a  succeeding  carrier,  sufficient  to  discharge 
the  former  from  further  responsibility.  The 
opinion  of  the  Court  was  delivered  by  Hunt,  J., 
as  follows  : — 

<<  The  defendant  is  a  corporation  engaged,  as 
a  common  carrier,  in  the  transportation  of  per- 
sons and  property.  This  action  seeks  to  recover 
damages  for  a  violation  of  its  duty  in  respect  to 
certain  merchandise  shipped  from  Liverpool  to 
St.  Louis,  and  carried  over  its  road  from  Mont- 
real to  Detroit  The  goods  reached  the  city  of 
Detroit  on  the  17th  of  October,  1866,  and,  on 
the  night  of  the  18th  of  the  ssme  month,  were 
destroyed  by  fire. 

«  The  defendant  claims  to  have  made  a  com- 
plete delivery  of  the  goods  to  the  Michigan 
Central  Bailroad  Company,  a  succeeding  carrier, 
and  thus  to  have  discharged  itself  from  the 
liability  before  the  occurrence  of  the  fire. 

"  If  the  liability  of  the  succeeding  carrier  had 
attached,  the  liability  of  the  defendant  was  dis- 
charged, Ranwm  v.  Holland^  59  N.  Y.  611; 
ONeU  V.  N,  T.  C.  B.  R.  Co.,  60  id.  138. 

<<  The  question,  therefore,  is :  Had  the  duty  of 
the  succeeding  carrier  commenced,  when  the 
goods  were  burned  ? 

<<  The  liability  of  a  carrier  conunences  when 
the  goods  are  delivered  to  him,  or  his  authorised 
agent,  for  transportation,  and  are  accepted. 
Bogen  v.  Wheekr,  52  N.  T.  262 ;  Oravemor  v. 
N,  r.  C.  B.  B,  Co,f  59  id.  34. 

<<  If  a  common  carrier  agrees  that  property 
intended  for  transportation  by  him  may  be 
deposited  at  a  particular  place,  without  express 
notice  to  him,  such  deposit  amounts  to  notice, 
and  is  a  delivery.  Merriam  v.  Hartford  B.  B,  Co., 
24  Conn.  354 ;  Converae  v.  N.  ^  Ji.  Y.  Tr.  Co., 
33  id.  166. 

<•  The  liability  of  the  carrier  is  fixed  by 
accepting  the  property  to  be  transported,  and 
the  acceptance  is  complete  whenever  the  pro- 
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perty  thus  comes  into  his  poisesdofi  with  his 
assent.  lUituni  R.  R.  Co,  ▼.  SmjfHT^  36 
ni.  364. 

^  If  the  deposit  of  the  goods  is  a  mere  acces- 
sory to  the  carriage, — that  Is,  if  they  are  depo- 
sited for  the  purpose  of  being  carried,  without 
ftirther  orders^ — the  responsibility  of  the  carrier 
begins  from  the  time  they  are  received;  but^ 
when  they  are  subject  to  the  fhrther  order  of 
the  owner,  the  case  is  otherwise.  Laden  ▼. 
Oriffiih,  26  N.  T.  364 ;  Blottom  ▼.  Or^n^  13  id. 
669 ;  Wade  ▼.  Wheeler^  47  id.  668 ;  Michigan 
R.  R,  y.  Shurtz,  7  Mich.  616. 

^  The  same  proposition  is  stated  in  a  different 
form,  when  it  is  said  that  the  liability  of  a 
carrier  is  discharged  by  a  delivery  of  the  goods. 
If  he  is  an  intermediate  carrier,  this  duty  is 
perfonned  by  a  deliyery  to  the  succeeding 
carrier  for  further  transportation,  and  an  accept, 
ance  by  him.    Authorities  wtpra, 

"  The  precise  fiu^ts  upon  which  the  question 
here  arises  are  as  follows :  At  the  time  the  fire 
occurred,  the  defendant  had  no  freight  room  or 
depot  at  Detroit)  except  a  single  apartment  in 
the  freight  depot  of  the  Michigan  Central  Rail- 
road Company.  Said  depot  was  a  building 
seyeral  hundred  feet  in  length,  and  some  three 
or  four  hundred  feet  in  width,  and  was  all  under 
one  roof.  It  was  divided  into  sections  or  apart- 
ments, without  any  partition  wall  between 
them.  There  was  a  railway  track  in  the  centre 
of  the  building,  upon  wliich  cars  were  run  into 
the  buUding,  to  be  loaded  with  freight.  The 
only  use  which  the  defendant  had  of  said  section 
was  for  the  deposit  of  all  goods  and  property 
which  came  over  its  road,  or  were  delivered 
for  shipment  over  it.  This  section,  in  common 
with  the  rest  of  the  building,  was  under  the 
control  and  supervision  of  the  Michigan  Cen^ 
tnd  Railroad  Compaoy,  as  hereinafter  men- 
tioned. The  defendant  employed  in  this  sec- 
tion two  men,  who  checked  freight  which  came 
into  it  All  freight  which  came  into  the  sec- 
tion was  handled  exclusively  by  the  employ^ 
of  the  Michigan  Central  Railroad  Company  j 
for  which,  as  well  as  for  the  use  of  said  section, 
said  defendant  paid  said  company  a  fixed  com- 
pensation per  hundred-weight  Goods  which 
came  into  the  section  from  defendant's  road, 
destined  over  the  road  of  the  Micliigan  Central 
Railroad  Company,  were,  at  the  time  of  unload- 


ing from  defendant's  can,  deposited  by  aaUf 
employes  of  the  Michigan  Central  Railroad 
Company,  in  a  certain  place  in  nid  section 
from  which  they  were  loaded  into  the  cars  of 
said  latter  company,  by  said  emplqyte,  when^ 
they  were  ready  to  receive  them;  and,  after 
they  were  so  placed,  the  defendant's  employ^a 
did  not  further  iuuidle  said  goods.  Whenever 
the  agent  of  the  Michigan  Central  Railroad 
Company  would  see  any  goods  deposited  in 
the  section  of  said  freight  building  set  apart  for 
the  use  of  the  defbndant^  destined  over  the  line 
of  said  Central  Railroad,  he  would  call  upon 
^he  agent  of  the  defendant  in  said  freight 
building,  and,  from  a  way-bill  exhibited  to  him 
by  said  agent)  he  would  take  alist  of  nid  goods, 
and  would  then,  also,  for  the  first  time,  learn, 
their  ultimate  place  of  destination!  together 
with  the  amount  of  freight  charges  due  thereon  ; 
that  fhun  the  information  thus  obtained  frona 
said  way-bill,  in  the  hands  of  the  defendant's 
agent)  a  way-bill  would  be  made  out  by  the* 
Michigan  Central  Railroad  Company,  for  the 
transportation  of  said  goods  over  its  line  of  rail^ 
way,  and  not  before. 

« These  goods  were,  on  the  17th  of  October^ 
1866,  taken  from  the  cars,  and  deposited  in  the 
apartment  of  said  building  used  as  afbresaid  by 
the  defiDndant,  in  the  place  assigned  as  afore^ 
said  for  goods  so  destined. 

<<  At  the  time  the  goods  in  question  were  fbr^ 
warded  fh>m  Montreal,  in  accordance  with  the 
usage  in  such  cases,  a  way  .bill  was  then  made 
out  in  duplicate,  on  which  was  entered  a  Ust  of 
said  goods,  the  names  of  the  consignees,  the- 
place  to  which  the  goods  were  consigned,  and 
the  amount  of  charges  against  them  fh>m  Liver- 
pool to  Detroit  One  of  these  way.biUs  was 
given  to  the  conductor  who  had  charge  of  the 
train  containing  the  goods,  and  the  other  was 
forwarded  to  the  agent  of  the  defendant  In 
Detroit  On  arrival  of  the  goods  at  Detroit^ 
the  conductor  delivered  his  copy  of  said  way- 
bill to  the  checking-clerk  of  defendant  in  said 
section,  from  which  said  clerk  checked  Bai<i 
goods  from  the  cars  into  said  section.  It  was. 
the  practice  of  the  Michigan  Central  Railroad 
Company,  before  forwarding  such  goods,  to  take- 
from  said  way-bill  in  the  custody  of  said  check, 
ing-clerk,  in  the  manner  aforesaid,  the  place  of 
destination,  and  a  list  of  said  goods,  and  the 
amount  of  accumulated  charges,  and  to  collect 
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the  nme,  together  with  it*  own  charges,  of  the 
connectiiig  cairier. 

"We  are  all  of  the  opinion  that  thete  aoti 
constitiited  a  complete  delirerj  of  the  goods  to 
tlie  Xichigan  Central  Companj,  by  which  the 
liability  of  the  Grand  Trunk  Company  was 
teraunated. 

« 1.  They  were  placed  within  the  control  of 
the  agents  of  the  Michigan  Company. 

^  2.  They  were  deposited  hy  the  one  party 
nd  recdTed  by  the  other,  for  transportation, 
the  deposit  being  an  aocessoiy  merely  to  such 
imuportati^. 

**  3.  No  farther  orders  or  directions  from  the 
'Gmd  Tmnk  Company  were  expected  by  the 
TCOiiying  party.  Except  for  the  occurrence  of 
file  fire,  the  goods  wonld  hare  been  loaded  into 
the  cars  of  the  Michigan  Central  Company,  and 
forwarded,  withont  fiuther  action  of  the  Orand 
Tnmk  Company. 

"4.  Under  the  arrangement  between  the 
(iiiies,  the  pteaence  of  the  goods  in  the  precise 
locality  agreed  upon,  and  the  marks  npon  them, 
"P.  *  F^  81  XioaiS)''  were  sufficient  notice  tfaat 
they  were  there  for  transportation  oyer  the 
Kichigan  road,  toward  the  city  of  8i  Louis, 
ttd  such  was  the  understanding  of  both  parties. 

''The oases  heretofore  cited  in  20th  Conn. 
364,  and  33  id.  166,  are  strong  authorities  upon 
the  point  last  stated. 

"  In  the  latter  case,  a  railroad  company  and 
a  iteamboat  company  had  a  cohered  wharf  in 
conmon,  at  their  common  terminus,  used  as  a 
depot  and  a  whar^  and  it  was  the  established 
mge  ior  the  steamboat  company  to  land  goods 
ftr  the  lailroad,  on  the  arriyal  of  its  boats  in 


the  succeeding  carrier  was  held  to  be  complete, 
and  a  recoYery  against  the  lirst  oairier  for  the 
loss  of  the  goods  was  roTersed. 

«  Mtrriam  t.  Bartford  B,  B,  Co,,  20  Conn.  356, 
it  was  held,  that,  if  a  common  carrier  agree  that 
property  intended  for  transportation  by  him  may 
be  deposited  at  a  particular  place  without  ex« 
press  notice  to  him,  such  a  deposit  alone  is  a 
sufficient  dellTory ;  and  that  such  an  agreement 
may  be  shown  by  a  constant  practice  and  usage 
so  to  receive  property  withont  special  notice. 

«  The  plaintiff  contends  that  the  goods  were 
not  in  the  custody  and  under  the  control  of  the 
Michigan  road,  for  the  reason  that  the  case 
states  that  they  <  are  in  a  section  of  the  freight 
depot  set  apart  for  the  use  of  the  defendant.' 
This  is  not  an  accurate  statement  of  the  posi- 
tion. The  expression  quoted  Is  used  incidentally 
in  stating  tfaat  when  the  agent  of  the  Michigan 
road  saw  <  goods  deposited  in  the  section  of  the 
fMght  building  set  apart  for  the  use  of  the 
defendant^  destined  on  the  line  of  said  Cental 
Ballroad,  he  would  call  upon  the  agent  of 
defendant,  and  from  a  way-l^ll,'  obtain  a  list  of 
the  goods  and  their  destination.  Just  how  and 
In  what  manner  it  was  thus  set  apart  appears 
from  the  foots  already  redted.  It  was  a  portion 
of  the  frelghi^&ouse  of  the  Midiigan  company, 
in  which  a  precise  spot  was  selected  or  set  apart 
where  the  defendant  might  deposit  goods 
brought  on  its  road,  and  intended  for  transpor- 
tation over  the  Michigan  road,  and  which,  by 
usage  and  practice  and  the  expectation  of  the 
parties,  were  then  under  the  control  of  the 
Michigan  company,  and  to  be  loaded  on  to  its 
can,  at  its  conyenienoe,  without  frirther  orders 
the  night,  upon  a  particular  place  In  the  depot,^  frrom  the  defendant. 

whence  they  were  taken  by  the  railroad  com- j     «  ^^  are  of  the  opinion  that  the  ruling  and 
PMiy  at  its  conyenicnce,  for  ftirther  transports-    direction  of  the  circuit  judge,  that,  upon  the 


tion,  both  companies  haying  equal  possession 
of  the  depot  There  was  no  eyidence  of  an 
«ctiial  agreement  that  the  goods  deposited  were 
hi  the  possession  of  the  railroad  company,  and 
the  goods  in  question  had  not  been  in  the 
-aaniial  possession  of  the  railroad  company 
when  they  were  destroyed  by  fire  on  the  Sun- 
day  afternoon  following  their  deposit  on  the 
previous  night  It  was  held  that  there  was  a 
tacit  understanding  that  the  steamboat  com- 
pany should  deposit  their  freight  at  that  parti- 
cular spot,  and  that  the  railroad  should  take  it 
'thence  at  their  conyenlence.    The  deliyery  to 


foots  stated,  the  defendant  was  entitled  to  a 
yerdict  and  Judgment  in  its  foyor,  was  correct 
and  the  Judgment  should  be  affirmed." 


— Coroners  usually  ei\joy  sublime  yisions  of 
their  importance  and  powers;  but  sometimes 
they  are  baffled.  James  Higgins,  a  workman, 
fell  into  a  blast  frunace  at  South  Stockton, 
Eng.,  a  short  time  since,  and  his  body  was 
almost  instantly  consumed.  A  coroner  was 
summoned,  but  no  inquest  took  place,  as  there 
were  no  remains  to  yiew. 
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RECENT  ENGLISH  DECISIONS, 

Master  and  Servant. — 1-  The  defendant's  ser- 
yant,  with  his  master's  horse  and  waggon,  was 
employed  to  take  out  beer  for  defendant  to  cus- 
tomers, and  on  his  way  home  he  called  for 
empty  casks,  for  which  on  delivery  to  his  master 
he  received  a  penny  a  piece.  On  March  6tfa, 
1 875,  he  took  the  horse  and  waggon,  without  his 
master's  knowledge,  and  carried  a  child's  coffin 
to  a  relative's  house.  On  his  way  home  he  pick- 
ed up  a  couple  of  empty  casks,  and  subsequently 
negligently  came  in  contact  with  the  plaintiffs 
cab,  and  damaged  it.  On  his  arrival  home,  he 
received  his  usual  fee  for  the  empty  casks. — 
Held,  that  he  was  not  in  the  discharge  of  his 
ordinary  duties,  when  the  injury  happened,  and 
the  master  was  not  liable. — Rayner  v.  Mitehell, 
2  C.  P.  D.  357. 

2.  The  plaintiff  was  employed  by  a  contractor 
engaged  by  the  defendants  to  do  certain  work 
on  their  road,  in  a  dark  tunnel  on  a  curve, 
where  trains  were  passing  at  full  speed  without 
any  signal  every  ten  minutes,  and  the  workmen 
could  not  know  of  the  approach  of  the  train 
until  it  was  within  thirty  yards  of  them.  There 
was  Just  room  enough  between  the  rail  and  the 
wall  for  the  men  to  get  out  of  the  way.  No 
look-out  was  stationed,  though  it  appeared  that 
on  a  previous  occasion,  when  repairs  were  going 
on,  there  had  been  one.  Plaintiff  had  worked 
in  this  place  a  fortnight)  and  while  reaching  out 
across  the  track  for  a  tool,  he  was  struck  and 
hurt  by  defendant's  train.  The  jury  found  neg- 
ligence, and  awarded  £300  damages.  Jleld^ 
on  appeal  (Hellish  and  Bagallay,  L.  JJ.,  dis- 
senting), reversing  the  decision  of  the  Court  of 
Exchequer,  that  the  plaintiff  must  be  held  to 
have  been  aware  of  the  extraordinary  risk  he 
was  running,  and  the  defendants  were  not  liable 
for  injury  resulting  from  his  t^ iluntary  exposure. 
Woodley  v.  The  MetrepolUan  DiUrict  Railway  Co., 
2  Ex.  D.  384. 

Negligence — 1.  The  defendant,  Cox,  was  the 
owner  of  premises  on  which  he  contracted  with 
the  other  defendants  to  build  a  house.  The  out- 
side of  the  house  was  finished,  and  the  scaffold, 
ing  which  had  been  erected  to  protect  the  pub- 
lic on  the  sidewalk  had  been  taken  down.  The 
servant  of  a  sub-contractor  employed  to  plaster 
the  interior,  moved  %  tool  too  near  the  edge  of 
a  plank  befine  an  •pen  window,  and  the  tool  fell 


out  and  hurt  the  defendant  passing  under.  The- 
jury  found  that  the  scaffolding  waa  properly 
removed,  but  found  the  defendant  contractors 
negligent  in  not  putting  up  some  other  protec- 
tion, and  found  for  the  plaintiff.  Held,  that  the 
defendants  were  not  liable,  the  accident  not 
being  one  which  they  could  have  foreseen^ 
SembU  that,  if  anybody,  the  sub-contractor  was 
liable. — Peanona  v.  Cox  etaLf2C,  P.  D.  369. 

2.  The  plaintiff,  a  waterman  looking  for  work, 
saw  a  barge  belonging  to  defendant  being  uxu 
lawfully  navigated  on  the  Thames,  by  one  man. 
alone,  and  remonstrated  with  the  man  in  charge 
of  it,  hoping  thereby  to  be  employed  to  assist. 
The  latter  referred  him  to  defendant's  foreman,, 
and  plaintiff  went  to  defendant's  wharf  about 
the  matter.  While  there,  a  bale  of  goods  fell 
upon  him  through  the  negligence  of  defendant* & 
servants,  and  injured  him.  Held,  that  thepiain^ 
tiff  could  maintain  an  action  for  injuries. — 
WhUe  V.  France,  2  C.  P.  D.  308. 

Practice. — In  an  indictment  for  publishing  aot 
obscene  book,  the  titie  only  was  set  forth.  The 
jury  found  the  book  obscene,  and  the  defendants 
moved  to  quash  the  indictment  or  to  arrest 
judgment,  on  the  ground  that  the  exact  worda 
relied  on,  that  is,  the  whole  book,  should  have- 
been  set  forth.  Motion  refused,  with  an  intima^ 
tion  that  the  point  being  a  doubtful  one,  might, 
however,  well  be  taken  in  error.^ — The  Queen  v;. 
Bradlaugh  and  Beeant,  2  Q.  B.  D.  569. 


GENERAL  NOTES. 

Thi  Niw  LaoAL  Ststim  ih  lBiLA]n>.-?-The 
High  Court  of  Justice  sat  for  the  first  time  in 
Dublin  on  the  11th  January.  The  name  «  Four 
CoortsP'  disappears  now,  and  it  is  .believed  the 
new  arrangements  will  cause  a  good  deal  of 
business  to  be  done  in  the  countiy  which  was 
formerly  transacted  in  Dublin.  Under  the 
altered  plans  the  present  puisne  common  lavr. 
judges  will  receive  J&3,800  a  year,  instead  of 
£3,726  and  £3,688,  but  their  successors  will 
have  only  £3,500.  The  Lord  Chief  Justice  wUl 
receive  £5,074,  and  the  Chief  Justice  of  the 
Common  Pleas  and  the  Chief  Baron  each  £4,» 
612,  but  the  fMure  Lord  Chief  Justice  will  re* 
ceive  only  £5,000,  and  the  other  two  chie&. 
£4,600.  When  the  scheme  is  in  toll  operation 
the  salaries  of  the  eighteen  paid  judges  will  bet^ 
£72,000  a  year. 
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DISSENTIENT  OPINIONS, 
The  Tiew  »  strongly  expretsed  by  a  Toronto 
^ontcmponuy  that  the  opinions  of  Judges  of 
the  Supreme  Court  who  diflfer  from  the  majority 
should  not  be  reported,  should  not  even  be 
sUted  m  court,-nay  more,  that  the  very  names 
^the  dissentientVudges  should  be  suppresaed. 
The  advantages  of  unanimity  ate  manifold,  and 
the  iwfession  are  in  a  position  to  appreciate 
them  at  their  ju«t  worth.    But  we  must  take 
«K  that  unanimity,  or  rather  the  semblance 
of  unanimity,  is  not  purchased  at  too  high  a 
«te.    We  shall  quote  part  of  the  arUcle  to 
^w  the  reasoning  by  which  the  proposition  is 
supported  : 

"It  M  eTident  that  one  food  end  which  would  result 

U»  redaction  m  bulk  to  that  extent  of  the  vearU 
JoJuine,  of  the  Report..  A  very  much  ove^M 
i^  misht  then  imitate  the  exa^^Ie  of te "^.1^ 
^Jurtice,who  published  at  hiaownohanrM  in  » 

Md  »  Kwght  redrew  at  the  hands  of  poeteribT^Tt  7-' 
ftnbe,  evident  that  if  the  reporter  do  S^X.ld 

^ve  rtndent  of  the  case  will  «»e  where  doubts  may 
^.  Bat  when  a  judge  has  fuljy  oomhatted  his 
fc^  m  the  <>«,ference  ,^m,  and  b^n  voted 
^;il«^i'*L^'*^^"^""  for  withholding  «. 
rtht^f^f  ^  "r'^'  .0  a-  to  cast  di^pect 
«  the  eonsidered  judgment  of  Courts  of  last  rewrt 
We  thmk  we  q>eak  advisedly  when  we  say  that  the 
^ew«ghtpo«es.ed  bydeeidon.  of  Lower  Camida  ' 
^  IS  partly  owing  to  the  diverse  view.^,! 

^iTh  T"^  ^  ?•  different  judges  who  tak^ 
^^  ?.  djapoeition  of  the  case.    Much  better  tS 

teit  by  pablishhig  .n  «««Ma  all  that  can  be  said 
^Mt  the  opinion  of  the  mAlority.  As  in  family 
matter  If  there  be  disturb«ices.  better  not  aggS 
^Ux>able  by  taking  the  pubUc  into  your  coXnt 
^  Mr.  Justice  Maule.  according  to  the  well-known 
^,gave  judgment,  after  Judge  A.  and  Judge  B.  had 

^^inth  hia  brother  R.  for  the  reasons  given  by 

^  Coert  should  be  published  for  the  beneilfof  the 

Profesaon,  or  the  confusion  of  suitors. 

J  The  ohiect  of  aU  decisions  is  to  setUe  the  law-to 

^J^.  and  It  i.  most  important  that  the  conclusion 


should  be  reached  with  such  precision  and  unanimity, 
aa  not  to  pnfvoke  litigation.  In  the  Court  of  final 
appeal  for  this  Dominion,  we  think  that  the  ancient 
emitoms  of  the  Privy  Council,  and  the  wellnjonsidered 
practice  of  the  Supreme  Court  of  the  United  States 
may  well  be  recognised  and  adopted.  The  opinion  of 
the  Court  should  be  composed  and  delivered  by  one 
member,  and  no  dissenting  Judgment  should  be  pro- 
nounced or  reported." 

The   gratuitous    sneer  at  the  decisions  of 
"Lower  Canada"  CourU  may  pass.    A  Bench 
which  has  been  adorned    by    men    like    Sir 
James  Stuart^  Sir  LouU  Lafontaine,  Sir  A.  A. 
Dorion,  Aylwin,  Bsdgley,  Meredith,  and  others 
■till  holding  office,  needs  no  apologist.    The 
opinions  of  the  Quebec  Bench  have  invariably 
been  treated  with  respect  by  their  Loidshipe  of 
the  Judicial  Committee  of  the  Privy  Council 
and  in -very  few  of  the  2,113  cases  heaid  and 
decided  on  the  merits  by  the  highest  Provincial 
Court  during  the  last  sixteen  years,  have  the 
judgments  been  set  aside  on  appeal  to  England, 
as  the  reports  of  the  Privy  Council  show.   If  the' 
judgments  of  Quebec  Courts  are  not  appreciated 
or  cited  at  Toronto,  the  reasons  are  probably 
the  same  as  account  for  the  fact  that,  while  the 
decisions  of  English  and  United  States  Courts 
are  constantly  referred  to  at  Montreal  or  Quebec 
it  has  been  a  rare  event  to  hear  a  reference  to' 
the  opinion  of  an  Ontario  Judge  in  the  latter 
cities. 

But  the  question  of  present  moment  is  this  • 
Ought  the  opinions  and  the  names  of  dissentient 
Judges  to  be  withheld  ?    The  example  of  the 
Judicial  Committee  is  referred  to  by  our  con- 
temporary, as  one  to  be  imitated.    It  is  fcne 
that  the  opinions  of  the  minority  of  the  Judiciaf 
Committee  are  withheld.    But  there  is  a  special 
wason  for  this.    The  decision  of  the  Judicial 
Committee  is  in  the  form  of  a  recommendation 
to.  Her  Majesty  by  certain  members  of  Her 
Privy  Council,  and  &lls  within  tiie  same  rule 
and  etiquette  as  other  business  before  the  Privy 
Council.    Now  that  the  work  of  the  Judicial 
CommUtee  is  performed  by  paid  judges,  and 
the  Committee -has  become  very  much  like 
other  Courts  of  Appeal,  there  is  an  element  of 
fiction  in  the  form,  still  retained,  of  presenting 
the  decision  as   a   recommendation   to   Her 
Majesty,  and  it  may  possibly  in  time  be  aban- 
doned.    At  all  events,  there  is  good  reason  to 
believe  that   the    suppression   of  dissentient 
opinions  has  proved  highly  inconvenient  in 
seveial  cases,  and  probably  accounts  for  the 
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lOtfAtlsfftctoiy  nature  of  some  of  thf  Judgments 
4»C  this  tribnnal,  in  passinff  over  important 
Iflinrfi  on  which  both  parties  desired  an  opinion, 
Hm  generally  accepted  explanation  being  that 
It  was  impossible  to  reconcile  the  riews  of  the 
Committee  on  such  points. 

Then,  agun,  the  practice  of  the  Supreme 
€kmi  of  the  United  States  is  referred  to,  where 
ihe  names  of  the  dissentients  are  mentioned 
«Dd  no  more.  If  the  fiKt  of  a  dissent  is  ex- 
pressed at  all,  we  think  it  follows  that  the 
groonds  should  be  briefly  stated,  for  the  dissent 
■light  apply  to  only  a  small  part  of  the  case, 
and  the  announcement  of  a  Assent  general  It 
woold  mislead.  The  point  to  which  the  dissent 
nsfers  should  at  least  be  giyen,  and  we  have 
jdready  intimated  our  opinion  (ante,  p.  2)  that 
reiy  little  more  is  desirable  in  any  Court 
sriiaiever.  • 

It  is  said,  "if  reporters  do  their  duty, 
^and  giye  a  proper  synopsis  of  the  aigu- 
Amenta  of  the  opposing  counsel,  it  is  un. 
»  necessaiy  to  set  forth  the  grounds  of  dis- 
^  sent  on  the  part  of  any  of  the  judges."  This 
Itfgmnent  will  not  bear  scrutiny.  The  dissent 
Wttj  be  based  on  any  one  of  half  a  dosen  points 
taifled  at  the  bar, — indeed  we  have  sometimes 
iMaid  it  confined  to  a  point  entirely  novel. 
Why  should  the  reader  of  the  report  be  left  to 
to  doubtful  a  source  of  information  7  Would 
Boi  the  argument  of  counsel  on  the  other  side 
Im  equally  explicit  as  to  the  views  of  the 
majority? 

^  The  main  objections  to  tlie  suppression  of 
ttie  dissent  seem  to  us  to  be  these:  Such  an 
4Mtr1ch-1ike  proceeding  would  be  a  deception 
la  itself,  it  would  be  an  injustice  to  the 
Jfldges  who  are  unable  to  concur  in  the  decision 
ci  the  majority,  and  it  would  tend  to  retard 
Mid  aifect  injuriously  the  growth  of  the  science 
4if  jurisprudence,  and  its  progress  towards  per- 
lisetton.  The  reasons  which  appear  to  us  to 
MWlain  this  view  may  be  more  conveniently 
fteted  in  our  next  issue. 


The  advocates  ot  woman's  rights  are  not  idle. 
A  bill  has  been  introduced  in  the  U.  8.  House  of 
Bepresentatives,  providing  that  women  should 
be  admitted  to  practise  in  all  the  Federal  Courts ; 
«Bd  by  a  bill  before  the  N.  T.  Assembly,  it  is 
proposed  to  enable  married  women  to  contract 
in  the  same  manner  as  if  single. 


BEF0BT8  AHD  H0TE8  OF  CASES. 

SUPBRIOB  COURT. 

Montreal,  December  29,  I87T. 

JOBHSON,  J. 

Thi  WiNUBOB  Horn.  Co.  v.  Murpbt. 
CwponAum-^AlUged  Fo^tkitre^  Charier. 
JoBMsoN,  J.  The  plaintiff  is  a  corporation  by 
statute  of  the  Province  of  Quebec,  and  sues  tfae- 
defendant  to  recover  $400,  being  the  sixth,, 
seventh,  eighth  and  ninth  calls  upon  the  stock 
he  had  taken  in  the  concern,  ^n  which  the  first 
five  calls  have  already  been  paid.  The  defend- 
ant pleaded  first  by  exception  to  the  form,  that 
he  was  not  a  shareholder  in  the  corporation  as 
described  ;  that  he  had  taken  stock  in  a  com> 
pany  with  the  same  name  which,  however,  had 
forfeited  its  charter  and  had  ceased  to  exist,  the 
preliminary  conditions  of  the  act  of  incorp<»a» 
tion  not  having  been  duly  observed  or  complied 
with.  The  specific  grounds  upon  which  this 
pretension  is  set  up  by  the  defendant  are  that 
the  company  has  not  opened  and  kept  the  ne- 
cessary books  containing  the  names  and  ad- 
dresses of  the  directors,  and  the  dates  at  which 
they  became,  or  ceased  to  be,  so ;  that  some  of 
the  directors  have  not  paid  their  calls ;  and  that 
the  (400,000  mentioned  in  the  6th  section  of 
the  act  of  Incorporation,  and  the  $40,000  of  it 
that  ought  to  have  been  actually  deposited  ia 
some  chartered  bank  had  neither  been  sub- 
scribed, nor  deposited.  The  defendant  also  set 
up  that  before  the  necessary  number  and 
amount  of  shares  had  been  subscribed,  and  the 
required  amount  paid  in,  directors  were  elected 
in  violation  of  the  act ;  and  that  the  meeting  of 
shareholders  for  the  election  of  directors,  being 
called  by  the  provisional  direction,  was  ill^al, 
and  the  subsequent  acts  of  the  directors  were 
void.  There  was  an  amendment  made  to  the 
declaration  after  the  production  of  this  exe^ion 
a  la  forme,  and  it  was  made  for  the  purpose  ot 
setting  up  the  right  of  the  plaintiff  to  recover 
under  the  provisions  of  the  <*  Joint  Stock 
Companies'  General  Clauses  Act"  The  plain- 
tiff contended  at  the  hearing  that  the. exception 
as  to  form  having  been  taken  before  the  amend- 
ment, did  not  apply  to  the  declaration  as  now 
amended;  but  that^  I  think,  is  a  mistake,  as 
the  exception  attacks  what  still  remains  inde> 
pendentiy  of  the  amsndmsnt ;  but  isallj  It  is . 
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not  a  matter  of  siibgtantial  importance,  as  the 
SQbeequent  pleas  raise  precisely  the  same  points. 
It  struck  me,  when  the  case  came  on,  that  the 
preteasions  of  the  defendant  were  quite  unten- 
able, and  I  only  allowed  evidence  of  the  &ctB 
under  reserve  of  the  point  of  the  law,  whether 
all  that  was  set  up  constitated  a  defence  to  the 
action ;  and  a  certain  proof  was  made  by  parole 
teitimony  which,  even  admitting  it  to  the  fnll- 
«6t  extent,  does  not  by  any  means  prove  the 
Acti  allc^ged;  bat  on  the  contrary  fairly  dis- 
piOTes  thtfh.  I  do  not  therefore  think  it 
necesaaiy  now  to  go  elabomtely  into  the  ques- 
tion on  which  my  opinion  has  not  changed 
(inoe  the  argument.  It  mast  be  observed  that 
the  defendant's  pleas  asked  for  the  dismissal  of 
the  action  on  the  ground  that  the  company  or 
corporation  in  question  was  extinct,  and  its 
<;harter  and  powers  forfeited.  The  ezeepiian 
^  h/orme  was  not  then  before  me ;  the  inscrip- 
tion did  not  reach  it ;  therefore  I  said  then,  as 
I  ttj  now,  that  I  have  no  power,  sitting  here,  to 
«7  that  a  public  statute  incorporating  the 
plaintiff  is  to  halve  no  effect;  and  some  act  of 
forfeitue  ougtit  to  be  prored  under  the  special 
laws  relating  to  this  subject.  I  said  further  that 
in  a  Boit  by  a  corporation  against  one  of  its 
chareholders  for  calls  dne  on  his  stock,  it  is  no 
answer  on  his  part  to  say  that  the  corpora- 
tion is  non-existent,  if  no  such  proceedings 
have  been  taken.  It  exists  in  relation  to  all  its 
members  until  it  has  been  dissolved  by  judg- 
ment of  a  competent  court.  I  asked  for 
aotiiority,  and  was  told  I  should  be  furnished 
^th  authorities  against  my  opinion  ,*  but  not 
onlj  are  none  forthcoming,  but,  as  the  defend- 
ant's counsel  must  know,  there  is  an  accumula- 
tion of  direct  decisions  against  him.  I  have  haM 
a  list  of  them  before  me,  and  have  referred  to 
them  to  satisfy  myself  that  I  was  right ;  and 
vhile  I  was  occupied  on  the  subject,  I  found 
^  case  directly  in  point  decided  in  our  own 
<^rt8.  It  is  a  case  of  The  ConneetieiU  amd  Pa^- 
^n^^ne  Rhert  Raikwii  Co.  ▼.  Comttoekj  in  which 
B^any  points  were  settled,  and  among  them,  this 
^^  in  particular.  It  was  decided  by  Judges 
^^n,  Dninmiomd,  Badglej,  and  Monk.  A  case 
'^as  referred  to  by  the  defendant's  counsel — a 
^••eof  The  Union  Navigation  Company  v,  Couiliard 
<21  L.  C.  J.  70);  but  there,  it  was  only  held  that 
*  nbtcriber  to  a  company  to  be  incorporated 
^  letters  patent  ^  but  who  never  subscribed 


nor  paid  calls  after  incorporation,  is  not  liable 
for  calls.  There  is  an  obvious  and  essential 
difference  between  the  two  cases.  That  was  ao 
incorporation  under  the  Joint  Stock  Companies' 
Incorporation  Act  (31  Vic.  c.  25).  The  sub* 
scriber  was  misled,  and  induced  to  subscribe 
for  stock  upon  false  representations,  and  tlka 
prevailing  motive  and  consideration  of  the 
subscription  proved  unfounded.  Here  there  la 
nothing  of  that  kind.  The  5th  section,  whSdi 
is  relied  on  by  the  defendant,  did  not  operate  ■• 
a  forfeiture,  if  its  provisions  were  not  fulfilled ', 
it  only  operited  as  invalidating  the  prooeedingi^ 
such  as  meetings,  Ac,  which  should  take  place 
contrary  to  the  directions  of  that  sectloiu 
Therefore,  it  seemed  important  that  the  txeq^ 
don  d  la  forme  should  be  properly  before  tbe 
Court,  for  though  the  defendant  could  not  ask 
that  the  action  should  be  forever  dismisead 
under  a  forfeiture  of  the  charter  that  had  nerer 
been  adjudged  upon,  I  would  not  be  prepand 
to  say  that  he  could  not  ask  that  the  demand 
quani  d  prUenl  should  be  stayed,  if  the  proceed- 
ings  under  which  these  calls  have  been  made 
were  irregular.  On  that,  however,  I  do  not  ooir 
pronounce ;  1st.  Because  I  hold  the  proof  la 
insufficient;  and  2ndly.  The  preliminary  pie* 
only  asks  for  the  dismissal  of  the  action  for  the 
present,  on  the  ground  of  an  extinction  and 
forfeiture  of  the  charter,  which,  if  true,  would 
deprive  the  plaintiff  of  any  right  of  action 
whatever ;  and,  therefore,  it  is  not  properly  tbe 
subject  of  a  preliminary  plea,  but  is  a  plea  em 
fond.  Again,  this  defendant  has  paid  five  oalls 
already,  which  constitutes  an  acquiescence  ae 
to  their  being  due  (for  the  only  ground  on  whicb 
payment  was  objected  to  was  that  these  alleged 
irregularities  of  ^e  proceedings  had  extinguish- 
ed the  charter,  %hich  is  not  the  case.)  Tke 
nineteenth  sectionof  the  joint  stock  companies^ 
general  clauses  act,  which  by  one  of  its  pro- 
visions is  made  part  of  every  such  charter  aa 
this,  provides  that  the  certificate  of  the  officer 
(which  is  produced)  shall  be  sufficient  to  entitle 
the  plaintiff  to  judgment.  Judgmenti  therefore, 
goes  for  playitiff  for  the  amount  demanded*. 
There  being  no  motion  to  reject  the  evidence,  I 
take  it  as  evidence  by  consent. 

Judgment  for  plaintiff. 
Abbott  #  Co.,  for  plaintiff. 
LotUre  j-  Co.,  fcr  defendant. 
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Blkk  or  MovTBBAL  T.  Thombom. 

Corporationf  Endonement  <if  NoU  by, 

JoHHSov,  J.  This  ifl  an  action  by  the  holder 
against  the  maker  of  a  promissory  note,  and 
the  plea  is  that  the  endorsement  by  the  Wind, 
sor  Hotel  Company,  who  were  the  payees,  was 
ineffectual  on  the  same  grounds  that  have  just 
been  diBcussed  in  the  case  against  Murphy  for 
calls.  The  power  to  endorse  notes  is  given  by 
section  31  of  the  joint  stock  companies'  general 
clauses  act,  and  has  been  exercised  as  there 
prescribed.  The  validity  of  the  exercise  by  the 
Windsor  Hotel  Company  of  this  power  to  «n. 
dorse  is  attacked  on  the  same  grounds  as  the 
validity  of  the  calls  was  questioned  in  the  other 
case,  by  alleging  the  forfeiture  of  the  charter, 
only  here  it  is  done  by  exception  au/ond  in- 
stead of  to  the  form ;  and  on  the  grounds  that 
have  just  be«i  explained  there  the  pleas  are 
dismissed  and  judgment  is  given  for  plaintiffs. 

Judgment  for  plaintifEi. 

Dwnlop  i  Lynuany  for  plaintiffs. 

Dmitre  #  Co.,  for  defendant 


Farbill  t.  Ritohib  et  al. 

Broker — Purehaae  <^  Shares— 'Ddinery. 

JoHNSOM,  J.  The  plaintiff  brings  his  action 
against  the  defendants — a  firm  of  brokers — to 
recover  $112.60  and  interest  and  costs.  He 
employed  them  to  purchase  for  him  fifty  shares 
of  the  stock  of  the  aRoyal  Canadian  Insurance 
Company,  and  they  sent  him,  on  the  12th  of 
February,  the  broker's  note  for  the  price,  $100, 
and  the  brokerage,  $12.50  more,  and  a  memo- 
randum  at  the  foot :  ^  Terms,  cash  \  1 3th  inst." 
The  plaintiff  paid  them  the  whole  amount  on 
the  13th  February;  but  they^id  not  transfer 
the  stock  to  him ;  and  on  (K  22nd  of  March 
they  were  written  to  by  the  plaintiff's  attorneys 
to  pay  back  the  money  in  de&ult  of  the  trans- 
fer ;  and  again,  on  the  4th  of  May,  to  the  name 
effect  Their  plea  to  the  action  is  that  there 
was  a  call  of  five  per  cent  on  the  stock  made 
on  the  12th,  and  notified  on  the  13th,  and  pay- 
able on  the  15th  Hay ;  and  all  transfers  were 
subject  to  this  call,  and  could  not  be  made 
without  pajrment;  of  all  which  they  notified 
the  plaintiff,  and  he  requested  them  to  carry  it 
for  him  till  the  15th  of  May,  which,  however, 
they  reftised  to  do,  and  repeatedly  asked  him  to 
pay  the  call.    On  the  16th  of  May,  finding  that 


the  stock  was  getting  lower  in  the  market,  they 
notified  him  to  pay  up  at  once,  or  they  would 
sell  at  his  co«t  and  charges,  and  hold  him  liable 
for  all  loss.  That  in  consequence  they  sold 
the  stock  at  a  loss ;  and  reserving  their  right 
to  recover  this  loss,  they  ask  for  the  dismissal 
of  the  action.  There  is  a  letter  from  Farrell  to 
the  defendants  of  the  20th  of  March,  which,  I 
think,  seriously  affects  the  case.  I  had,  in 
fiict,  expressed  my  opinion  to  that  effect  when 
I  was  induced  to  take  the  case  back  on  the  re- 
presentation  that  there  was  no  proof  of  the  let- 
ter. It  is  now  proved,  however,  and  I  must 
look  at  the  transaction  by  the  light  thrown  on 
it  by  that  letter.    It  is  as  follows  :. — 

*'  MtDbarHttchib-I  paid  $112.50  on  50  shares  of 
Royal  Gansdian  InsusBce  Co.»  sod  whieh  we  aftex^ 
wardi  foaod  ooaid  not  be  tiansfeired  until  15th 
May.  PlesM  apply  this  amount  on  the  25  shares 
Rioheliea  and  Ontario,  as  it  is  not  neoenary  to  pay  for 
Royal  Canadian  until  transferred.  Please  let  me 
know  if  thisissatislaetory.  I  will  hand  yon  the  re- 
ceipt of  above  amount  on  Royal  Oaftadian  Insuranoo 
Co.  when  I  see  yoo. 

*'  Voors*  Acp 

-  P.  Farkxu." 

The  plaintiff  in  this  letter  plainly  says  that 
he  knows  the  stock  can't  be  transferred  till  he- 
pays  the  call ;  that  is  the  evident  meaning  of  it. 
He  asks  for  his  money  back  because  the  de- 
fendants have  made  de&ult  to  deliver  the  stock  p 
but  that  is  unfounded  in  point  of  fiu;t.  There 
is  no  defiiult  of  the  defendants.  They  have  done- 
all  they  were  employed  to  do.  He  can  only  ask 
for  the  money,  because  he  did  not  get  the 
stock.  He  can't  have  both.  The  defendants* 
wero  employed  as  brokers ;  they  were  bound  to 
deliver  in  th«  ordinary  course  by  transfer,  but 
they  wero  not  bound  to  any  more  onerous  terms' 
df  delivery  than  usual,  and  payment  of  the  calL 
of  5  per  cent  formed  no  part  of  their  contract. 

Action  dismissed. 

Betkune  j"  Betkuruy  for  plaintiff. 

BiUkie  #  BittUae,  for  defendants. 


Robs  et  al.  v.  MoGillivray. 

Procedure — Deponiioni^  taken  in  »hort  kandwUh^ 
out  coneent^Acquieeeenee, 

Johnson,  J.,  in  the  course  of  his  judgn^ent  in 
this  case  (a  contested  action  for  goods  sold,  in- 
volving a  simple  question  of  fiict),  remarked  :-^ 
The  evidence  has  been  taken  perhaps  in  anr 
irregolar  mannei.      There  are  no  depositionfr 
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signed  by  the  witnesseB ;  but  only  notes  of  a 
short  hand  writer  without  any  written  consent  • 
both  parties,  however,  have  participated  in  this 
mode  of  proceeding,  and  are  bound  by  it. 
ANM)tt  #  Co.,  for  plaintiffs. 

MM  ^  Co.,  for  defendant. 


SUPERIOR  COURT  IN  REVIEW. 

Montreal,  Jan.  31,  1878. 
Maokat,  Torbanci,  Dosiov,  JJ. 
Jn  rt  TuBoiOH,  Insolyenl^  and  Coupal,  Intrg. 

[From  S.  C.  St.  Francis. 
Inaohent  Act  —  FrauduUni  iuue  t^  AUaehment. 
Maokat,  J.  Jacques  Turgeon  made  affidavit 
imdeT  the  Insolvent  Act  of  1875,  against  his 
son  Pierre,  and  an  attachment  issued.  Coupal, 
a  creditor  of  Pierre,  intervened,  and  alleging 
that  Pierre  never  was  a  trader,  and  that  there 
was  fraudulent  concert  between  &ther  and  soa* 
petitioned  to  quash  the  attachment.  Subse- 
quently, by  an  intervention,  he  asked  the 
same  thing  for  the  same  reasons.  The  in- 
teivention  was  contested  by  Jacques  Turgeon, 
bat  the  judgment  a  quo  maintained  the  inter- 
vention,  and  declared  that  plaintiff  had  no  right 
to  sue  out  the  attachment.  This  judgment 
must  be  confirmed.  All  that  I  see  of  the  tians- 
aciions  between  &ther  and  son  were  in  firaud 
of  the  intervenant,  and  the  insolvency  proceed- 
ings were  meant  to  work  fraud  agayst  him 
and  to  hinder  him. 

Judgment  confirmed. 
X.  C  Belatiffer,  for  int  rvenant. 
Brookt  ^  Co.,  for  contestant. 


Mackat,  Dunkih,  Raikvillb,  JJ. 
•  Fair  v.  Baldwih. 

[FromS.C.  St.  Francis, 
ImolvetU  Aei—FrauduUfU  Secretion. 
Maokay,  J.  This  is  an  appeal  from  the  dis- 
trict of  St.  Fiancis.  Fair  is  the  assignee  of 
Lathrop  k  Hazeltine,  insolvents.  In  October, 
1875,  the  firm  conceived  the  idea  of  spoiling 
their  creditors  (other  than  their  relatives) ;  so 
they  made  away  with  almost  all  they  had  of 
value — store  buildings  to  one  relative,  the  stock 
in  store  to  another,  a  valuable  mortgage  to 
defendant,  uncle  of  Lathrop's  wife.  When 
almost  naked  they  called  a  meeting  of  credit- 


ors, at  which  what  little  remained  was  put  into 
a  trusteeship  for  the  creditors,  the  trustee  being 
defendant's  son.  The  judgment  is  evidently 
right.  The  transfer  to  defendant  was  one  of  a 
lot  of  fraudulent  transfers  and  secretions  of 
property  to  cheat  creditors  perpetmted  in  the 
most  hardy  manner  by  the  firm  of  Lathrop  k 
Hazeltine,  and  all  who  took  those  transfers  had 
presumably  knowledge  that  the  firm  was  in- 
solvent. 

Judgment  confirmed* 

Ipee  ^  Brown,  for  plaintiff. 

Jhak  ^  Co.,  for  defendant. 


Maokat,  •Tobbanob,  Dobioh,  JJ. 

Maciiabtbb  it  al.  v.  Bobbbtsow. 

[From  S.  C.  Montreal. 

Insolvent  Aet—ArL  825  C.  C.  P.  not  repealed 

thereby. 

Maokat,  J.  The  defendant,  who  was  caplas- 
sed,  is  now  moving  under  Art.  825  C.  C.  P., 
furnishing  sureties  before  the  Prothonotaiy. 
Under  that  article  he  has  offered  bail  before  the 
Prothonotary,  but  the  latter  seem^Ho  have 
halted.  It  is  opposed  by  plaintiffs  that  under 
sect  127,  Insolvent  Act  of  1875,  826  0.  O.  P.  is 
repealed.  We  hold  the  contrary.  The  defend- 
ant has  two  remedies,  and  may  pursue  the  one 
of  the  Code.  The  judgment  so  holding  we 
confirm. 

DofiiON,  J.  There  is  another  reason.  This 
is  not  a  final  judgment  susceptible  of  revision* 
It  is  on  a  simple  petition. 

Judgment  confirmed. 

Davideon  ^  Co.,  for  plaintiffs. 

L.  N.  Ber^amin,  for  defendant. 


Mackat,  Dunkin,  Rainvillb,  JJ. 

Mabtin  v.  Mctnioipalitt  op  Township  op  A^cot. 

[From  C.  C.  St.  Francis. 

NegUgence,  Contributory — Drunkenneu. 

Mackat,  J.  The  defendants  have  been  con- 
demned in  $200  damages  suffered  by  plaintiff 
through  alleged  defect  in  a  road.  The  declara- 
tion says  that  defendants  were  negligent  in 
keeping  up  the  road ;  that  on  the  day  of  the 
accident  plaintiff  was  driving  a  team  and 
pedler's  sleigh,  and  the  sleigh  was  upset,  and 
plaintiff^s  rib  broken,  causing  him  to  be  laid 
up  six  weeks  in  bed.    The  plea,  denying  these 
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allegations,  says  that  the  road  was  kept  in  as 
good  a  state  as  possible,  that  the  oTerseer  had 
shovelled  there  that  day,  and  that  the  plaintiff 
was  drunk.  The  evidence  established  that 
plaintiff  was  addicted  to  drink,  and  was  drunk 
at  the  time  of  the  accident.  Had  he  been 
sober  the  accident  would  not  have  occurred. 
The  plaintiff  in  his  factum  does  not  grapple 
with  the  defendants'  plea  of  contributory  negli- 
gence. The  judgment  complained  of  is  re- 
versed, and  the  action  dismissed. 

Judgment  reversed. 

Jv€i  j*  Brawn,  for  plaintiff. 

Brooks  j*  Co.f  for  defendants. 


■Mackat,  Dukkim,  RAnnriLLi,  JJ. 

MoNOBAU  et  vir  v.  Larocqui,  and  Oigault, 

Petitioner. 

[From  S.  C,St.  Hyacinthe. 

IfUolverU  Act — AnignmeiU  by  Kon   Trader — A^- 
•  siffne^a  elmm  to  numisi  r^eeUd. 

Mackay,  J.  On  the  11th  Feb.,  1875,  defend- 
ant Larocque  made  a  cession  under  the  Insol- 
vent Act  to  Gigault.  At  the  first  meeting  of 
creditors  called  nobody  appeared,  so  Gigault 
became  assignee.  It  is  not  surprising 
that  no  creditors  appeared,  for  Larocque  was 
not  a  trader  and  the  assignment  was  undoubt- 
edly  a  fraud.  Larocque  before  that  had  been 
condemned  in  a  suit  by  plaintiff  against  him 
and  his  lands  were  under  seizure  by  the  Sheriff. 
The  Sheriff's  sale  took  place  in  June,  1875,  and 
oh  the  28th  August  the  Sheriff  returned  the 
writ  and  reported  the  sale.  In  September, 
1875,  several  Oppositions  djinde  conserv^ir  were 
filed.  Only  on  the  9th  NovemW  did  Oigault 
petition  the  Superior  Court  at  St.  Hyacinthe, 
4Mking  for  the  money  levied,  that  he  as  assignee 
might  distribute  it.  On  the  1st  Feb.,  1876, 
plaintiff  presented  a  counter  petition,  alleging 
that  Larocque  never  was  a  trader,  and  that  the 
proceedings  in  insolvency  were  a  frtkud, 
Oigault  answered  by  a  general  denial  and  insist- 
ing that  the  sheriff  should  pay  him  over  the 
money.  Judgment  has  gone  against  Gigault, 
and  with  reason  we  think.  Nobody  is  hurt  by 
it.  Larocque  ii  insolvent,  and  all  he  had  is 
before  the  Ck>urt,  and  creditors  more  than 
enough  to  consume  it  all.  Gigault,  who  might 
have  moved  in  July,  August,  September  or 


October,  kept  inactive  ^and  did  nothing,  and 
allowed  things  to  take* their  present  shape,  and 
for  this  reason,  in  addition  to  others,  we  hold 
that  the  judgment  complained  of  ought  to  be 
confirmed.  Gigault 's  claim  is  unreasonable. 
He  seems 'to  represent  nobody  but  Larocque, 
and  all  Gigault's  creditors  are  content  Upon 
a  mere  technicality  Gigault  would  have  all  the 
proceedings  going  on  before  the  Superior  Court 
transfenned  to  his  office,  and  would  draw  all  the 
parties  now  before  the  Superior  Court  before 
him,  delaying  affairs,  and  all  to  the  end  that  he 
might  pocket  a  small  amount  of  commitsion. 

Judgment  confirmed. 

Bourgeoia  ^  Co.,  for  plaintiflb. 

SieoUe  j*  d7o.,  for  petitioner. 


MACK.AT,  DdNKIN,  BaUVILLI,  JJ. 

Aloock  v.  Hown. 

[From  C.  C.  Iberville. 

Suu  tqfon  Ontario  JudgmnU  where  aerviee  waa 

peraonaL 

Mackat,  J.  The  action  was  brought  on  a 
judgment  in  Ontario.  Plea,  that  the  judgment 
is  a  nuinty ;  because  the  defendant  never  was 
summoned  in  Ontario.  But  what  of  tba^  see- 
ing C.  S.  L.  C.  cap.  90,  sec.  2  ?  The  defendant 
was  personally  served  in  his  domicUe,  and 
ought  to  have  contested  as  he  pleased  in  On- 
tario. The  judgment  dismissing  the  action 
ought  to  be  reversed.  As  to  place  of  contract, 
or  place  at  which  debt  was  contracted,  there  is 
not  certainty;  the  exemplification  does  not 
state  places  as  well  as  it  might  have  done. 
But  under  sec.  2, 9h.  90,  C.  8.  L.  C,  the  defend- 
ant ought  to  have  pleaded  preliminarily,  or  as 
he  pleased,  in  Ontario. 

Judgment  reversed. 

J.  J,  McLaren  for  plaintiff. 

Chartrand  i  ParcuUa  and  Laeoate  j*  Co.  for 
defendant. 


No*e. — In  Baylia  v.  City  of  Montreal  (mUe  p. 
62),  the  grounds  assigned  in  the  judgment 
for  the  dismissal  of  the  action  are  as  follows  : — 
"Considering  that  to  recover  the  money  he 
seeks  by  his  declaration,  plaintiff  had  buide&to 
prove  that  it  never  was  due  by  him,  and  to  do 
this  had  to  prove  that  the  roll  called  <  a  pre- 
tended assessment  roll,  distributing,  Ac.,'  waa 
irregular,  illegal,  or  null  and  void ;  that  the 
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pbiotiff's  declamtion,  though  so  charging 
nnliiiy  of  the  roll  reftyred  to,  doeg  not  go  into 
imj  particulATS,  or  specification  of  h«w,  or  why, 
the  roll  is  irregular,  illegal,  or  null  and  void ; 
that  in  the  absence  of  the  roll  it  cannot  be 
<ietennined  what  illegalities,  irregularities  or 
otilities  affect  it,  and  that  plaintiff  had  burden 
to  prore  them,  as  so  much  condition  precedent 
to  getting  a  Judgment  against  defendants  in  an 
action  like  the  present  one  en  r^p^titian  d§ 
rindu;  that  plaintiff  has  not  made  such  proofs, 
and  therefore  non  constat  that  the  money  claim- 
ed by  him.  is  l^ally  due  to  him,  or  that  there 
wu  not  cause  lawful  for  the  payment  by  plain- 
tiff to  defendants,  doth  dismiss  the  plaintiff's 
action." 


CURREHT   EVEHTS 


CANADA. 

Spuch  raoM  the  Thbonb. — On  Friday,  Feb. 
S,  the  Fifth  Session  of  the  Third  Parliament 
of  the  Dominion  of  Canada  was  opened  by  Lord 
Dnffetin,  with  the  following  Speech  from  the 
Throne  ^— 

Botwrable  Otnilemen  iff  the  Senate, 

Gentlemen  <^  the  House  qf  Commons  : 

In  ^gain  summoning  yon  for  the  despatch  of 
business,  I  am  glad  to  be  able  to  say  that 
nothing  beyond  the  ordinary  business  of  the 
country  requires  your  attendance. 

It  afforded  me  great  pleasure  to  have  had 
an  opportunity  before  my  departure  from  Canada 
of  Tisiting  the  Proyince  of  Manitoba  and  a 
portion  of  the  outside  Territbries,  which  visit  I 
accomplished  during  last  Autumn.  I  have 
now  had  the  advantage  of  visiting  every  Pro- 
vince in  the  Dominion  during  the  term  of  my 
government  in  Canada. 

I  am  happy  to  be  able  to  say  that  the  arbi. 
tration  on  the  Fishery  claims,  under  the  terms 
of  the  Washington  Tjreaty,  has  been  concluded. 
Aaawaid  has  been  made  by  the  Commission 
of  |5,50C.000  as  compensation  to  Canada  and 
Newfomidlaod  for  the  use  of  their  fisheries 
daring  the  term  of  the  present  treaty.  This 
amount  is  much  less  than  that  claimed  by  my 
Oovemment^  but  having  assttnted  to  the  ere- 
«tioD  of  the  tribunal  for  the  dtitermination  of 
their  value,  we  are  bound  loyally  to  assent  to 
the  decision  given. 


The  exhibition  of  Canadian  manufactures 
and  products  at  Sydney,  New  South  Wales,  was 
successfully  carried  out.  I  trust  that  the  result 
will  be  the  opening  up  of  a  new  market  for 
Canadian  goods  even  in  so  remote  a  region  as 
the  Australasian  colonies,  shipments  of  Cana- 
dian productions  having  already  been  made. 
The  expenditure  will  slightly  exceed  the  esti- 
mate, but  I  doubt  not  the  cost  to  Canada  will 
be  amply  repaid  by  the  extension  of  her  trade. 

preparations  have  been  uninterruptedly  car- 
ried on,  during  the  last  six  months,  for  securing 
an  ample  but  select  exhibition  of  Canada's 
products  and  manufactures  at  the  greet  exhi- 
bition to  be  held  at  Paris  during  the  current 
year.  A  further  estimate  will  be  required  to 
meet  the  expenditure.  His  Royal  Highness  the 
Prince  of  Wales,  as  chairnum  of  the  British 
Commissioners,  has  assigned  a  most  prominent 
place  to  Canada  in  one  of  the  main  Tower?, 
where  a  Canadian  T>ophy  is  now  being  erected. 

A  very  disastrous  fire  occurred  in  June  last 
in  the  city  of  St.  John,  which  caused  the  des- 
truction of  a  large  portion  of  the  city,  including 
all  the  public  buildings  owned  by  the  Dominion 
Government.  My  Government  deemed  it  neces- 
sary to  contribute  $20,000  to  assist  in  relieving 
the  immediate  wants  of  the  pi^ople  who  were 
rendered  destitute  by  so  appalliug  a  calamity. 
1  also  sanctioned  the  appropriation  of  some 
public  money,  with  which  to  commence  the 
erection  of  ntw  buildings  for  the  public  busi- 
ness, which  acts  you  will  be  asked  to  confirm 
in  the  usual  way. 

During  last  summer  my  Commissioners  made 
another  Treaty  with  the  Black  feet,  Blood  and 
Piegan  Indians,  by  which  the  Indian  title  is 
extinguished  over  a  territory  of  61,000  square 
miles  west  of  Treaty  No.  4,  and  south  of  Treaty 
No.  6.  The  Treaty  has  been  made  on  terms 
nearly  the  same  at  those  under  Treaty  No.  6, 
though  somewhat  less  on<  rous.  The  entire 
territory  west  of  liake  Suptrior  to  the  Rocky 
Mountains,  and  from  the  boundary  nearly  to 
the  55th  degree  of  North  latitude,  embracing 
about  450,000  square  miles,  has  now  been 
acquired  by  peaceful  n>gotiatiou  with  the 
native  tribes,  who  place  implicit  faith  in  the 
honour  and  justice  of  the  Britiuh  Crown. 

Early  in  the  past  summer  a  large  body  of 
Indians,  under  Sitting  Bull,  from  the  United 
States,  crossed  into  British  territory,  to  escape 
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from  the  United  States  troops,  and  hare  since 
remained  on  the  Canadian  side. 

The  United  States  Government  made  a 
friendly  but  unsuccessful  attempt  to  induce 
these  Indians  to  return  to  their  reservations. 
It  is  to  be  hoped  that  such  arrangements  may 
jet  be  made  as  may  lead  to  their  permanent 
and  peaceful  settlement,  and  thus  relieve  Canada 
of  a  source  of  uneasiness  and  a  heavy  expendi- 
ture. 

The  surveys  of  the  Pacific  Bailway  have 
been  pressed  to  completion  during  the  past 
season.  A  complete  instrumental  survey  of  the 
route,  by  the  valleys  of  the  North  Thompson 
and  Lower  Fraser  Rivers,  has  been  made  with 
a  view  to  ascertain  definitely,  whether  that 
route  presents  more  favourable  features  than 
the  routes  already  surveyed  to  Dean  Inlet  and 
Bute  Inlet,  respectively.  It  is  believed  that 
the  additional  information  now  obtained  will 
enable  my  Government  to  determine  which 
route  is  the  most  advantag<%ous  from  T^te 
Jaune  Cache  to  the  sea.  Full  information  will 
be  laid  before  you  at  an  early  day,  of  the  season's 
work  in  this  and  other  directions. 

I  am  happy  to  be  able  to  congratulate  you 
on  the  abundant  harvest  reaped  in  all  quarters 
of  the  Dominion  ;  and  I  rejoice  that  under  this 
and  other  influences  there  has  been  some  im- 
provement in  the  Revenue  returns,  thus  indi- 
cating, I  trust,  that  the  commercial  depression 
that  has  so  long  afflicted  Canada,  in  common 
with  other  countries,  is  jiasving  away. 

My  attention  has  been  called  to  some  imper- 
fections in  the  existing  system  of  auditing  the 
Public  Accounts,  and  a  measure  providing  for 
their  more  thorough  and  effective  supervision 
will  be  submitted  for  your  consideration. 

The  prospect  of  obtaining,  at  an  early  day, 
greater  facilities  for  reaching  the  North  Western 
Territories  and  the  Province  of  Manitoba,  is 
sure  to  attract  a  larger  number  of  settlers  every 
year,  and,  as  much  of  the  prosperity  of  the 
Dominion  depends  on  the  rapid  settlement  of 
the  fertile  lands  in  those  Territories,  it  is  desir- 
able and  necessary  to  facilitate  such  settlemi^nt 
as  much  as  possible.  In  order  to  effect  this, 
measures  will  be  submitted  for  your  considera- 
tion concerning  the  registration  of  titles,  the 
enactment  of  a  Homestead  Law,  and  the  pro- 
motion of  Railway  enterprise  in  districts  not 
touched  by  the  Canada  Pacific  Railway. 


Tour  attention  will  be  called  to  a  measure 
for  better  securing  the  vidependence  of  Parlia- 
ment.      * 

Experience  has  shown  that  certain  changes 
may  advantageously  be  made  in  the  depart- 
mental  arrangements  existing  at  present.  A 
bill  will  be  submitted  to  you  for  accomplishing 
this  purpose  without  increasing  the  expenditure, 
or  the  number  of  Departments. 

It  is  very  desirable  that  there  should  be 
uniform  legislation  in  all  the  provinces  respect'- 
ing  the  traffic  in  spirituous  liquors.  Hitherto 
that  trade  has  been  regulated  by  Provincial 
laws,  or  laws  existing  before  the  Confederation 
of  the  Provinces,  although  there  has  been  lately 
a  conflict  of  authority  as  to  the  jurisdiction  of 
the  local  authorities.  A  bill  making  the  neces- 
sary provision  will  be  submitted  for  your 
consideration. 

Various  measures  found  necessary  for  the 
amendment  of  existing  laws  will  also  be  sub- 
mitted for  your  approval. 

Oentlemen  qfthe  ffauae  qf  Commofu : 

The  Estimates  lor  the  ensuing  year  will  be 
laid  before  you  at  an  early  day.  They  have 
been  prepared  with  an  anxious  desire  to  provide 
for  all  the  branches  of  the  public  service  and 
the  execution  of  pressing  public  works  within 
the  limits  of  the  expected  revenue,  without 
increasing  the  burden  of  taxation. 

I  have  directed  that  the  Public  Accounts  of 
the  past  financial  year  shall  be  laid  before  you. 

Thk  Niw  Mastib  of  Trwity. — ^The  Lon- 
don Law  Journal  speaks  in  warm  terms  of 
the  election  of  Sir  Henry  Maine  to  the  office 
of  Master  of  Trinity  Hall,  Cambridge.  It 
says :  <'  In  the  present  day,  the  career  in  the 
world  of  great  mathematicians  and  classical 
scholars  does* not,  as  a  rule,  correspond  with 
the  expectations  formed  in  the  Senate  House 
or  the  Sheldonian  Theatre.  The  <  Honoor  men*^ 
do  not  shine  as  brightly  as  they  ought  to  do  ia 
the  real  battle  of  life.  But  Sir  Henry  Maine 
affords  a  remarkable  instance  of  persistent  suc- 
cess. As  an  under  graduate  he  won  the  Cravan 
Scholarship,  and  he  graduated  as  Senior  Classic 
and  Chancellor's  Medallist.  He  was  Regius 
Professor  of  Law  at  Cambridge  for  some  years^ 
and  after  that  he  was  Reader  in  Jurisprudence 
and  Civil  I-aw  at  the  Middle  Temple ;  while  hfr 
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won  acquaintance  with  the  practical  part  of  a 
lawyer's  learning  as  an  equity  draaghtiiman  and 
conTcyancer,  and  e^en  as  a  reviBing  barriBter. 
For  seren  years  he  served  on  the  Council  of  the 
GoTemor-General  of  India,  and  for  seven  years 
he  has  sat  on  the  council  board  at  the  India 
Office.  He  has  also  held  the  appointment 
of  Corpus  Professor  of  Jurisprudence  at  Oxford, 
with  a  iellowship  at  Corpus  College.  His  works 
on '  Ancient  Law '  and  <  Village  Communities' 
are  perhaps  the  most«90table,  and  certainly  the 
AOflt  readable  of  modem  law  books.  The  degree 
of  Doctor  of  Laws,  and  the  dignity  of  a  Knight 
Commaoder  of  the  Order  of  the  Star  of  India, 
ure  rightly  borne  by  this  distinguished  man. 
Trinity  Hall  has  for  many  yean  maintained  its 
reputation  as  the  cradle  of  lawyers,  and  under 
Sir  Henry  Maine  it  ought  to  flourish  with 
renewed  vigour.  His  appointment  reflects  the 
highest  credit  on  the  Fellows  of  .the  College, 
and  we  doubt  not  that  results  will  justify  their 
selection." 


UMINISCENCES  OF  THE  ENGLISH  BAR, 

The  memoirs  and  letters  of  the  late  Senator 
Snmoer,  which  have  recently  been  published, 
contain  an  unexpected  fund  of  information  con- 
cerning many  distinguished  members  of  the 
bench  and  bar  whom  the  deceased  statesman 
W  the  fortune  to  meet  during  his  visit  to 
England  in  early  life.  We  avail  ourselves  of 
the  following  notice  from  the  Albany  Law  Jour- 
nal:— 

The  aflection  and  &vor  which  young  Sumner 
net  from  the  English  bar  and  bench  were  quite 
T^markable.  Judges  made  him  sit  at  their  side 
on  the  bench, — a  distinction  which  he  was 
^  to  accept,  deeming  that  <  the  Queen's 
cwmael  row  is  surely  enough.'  He  usually  sat 
in  the  Common  Pleas  with  Talfourd  and  Wilde, 
or  in  the  Queen's  Bench  with  Pollock  and  the 
Attomey-Oeneral.  He  writes  :  '  I  will  not  quit 
the  Bench  and  Bar  without  speaking  of  the 
superior  cordiality,  friendliness  and  good  man- 
ners that  prevail  with  them  in  England  as  com 
pu^  with  ours.  They  seem  indeed  a  band  of 
hrothcrs.  They  are  enabled  to  meet  each  other 
^  a  footing  of  familiarity,  because  all  are  gen- 
tlemen. This  division  of  labor  sets  apart  a 
•elect  number,  who  have  the  recommendations, 
generally,  of  fortune  or  fiftuiily,  and  invariably 
<>f  education,  and  who  confine  themselves  to 


the  duties  of  a  barrister.  In  social  intercourse 
the  judges  always  address  each  other  by  their 
surnames,  without  any  prefix  *,  and  they  address 
the  barristers  in  the  same  way ;  and  the  barris- 
ters address  each  otber  in  this  style.  Thus, 
the  young  men  just  commencing  their  circuits 
addressed  Taunton,  the  old  Reporter,  who  waa 
on  his  seventy-fifth  circuit,  simply  as  Taunton. 
I  believe  I  have  already  written  you  that  I  was- 
received  as  a  brother,  and  was  treated  with  the 
ssme  fiimiliarity  as  the  other  barristers.' 

Of  Talfourd,  the  author  of  "  Ion,"  we  get 
some  interesting  views.  We  see  him  stopping 
at  the  Oarrick  Club  (of  which  Sumner  was 
made  an  honorary  member),  to  get  his  <  negus*' 
on  his  way  to  Westminster  Hall  in  the  morn- 
ing, and  his  midnight  potation  with  a  grilled 
bone  and  Welsh  rare-bit,  on  returning  from. 
Parliament.  Sumner  calls  him  a  <  night  bird.'^ 
Of  a  dinner  at  Sir  William  FoUetfs  ho  writes : 
'  Talfourd  outdid  himself;  indeed,  I  have  neyer 
seen  him  in  such  force.  He  and  Pollock  dis- 
cussed the  comparative  merits  of  Demosthenes 
and  Cicero ;  and  Talfourd,  with  the  earnestnesB^ 
which  belongs  to  him,  repeated  one  of  Cicero'a 
glorious  perorations.  Pollock  gave  a  long  ex- 
tract from  Homer;  and  the  author  of  >Iou,' 
with  the  frensy  of  a  poet,  rolled  out  a  whole 
strophe  of  one  uf  the  Greek  dramatists.'  Whei^ 
Sumner  spoke  to  Talfourd  of  Mr.  Montague  as 
a  person  whom  he  liked,  Talfourd  replied :  *  He 
is  a  humbug ;  he  drinks  no  wine.'  Whereupon- 
the  correct  young  Charles  remarks, '  Commend 
me  to  such  humbugs  1'  As  an  advocate,  Sum- 
ner says  of  him,  <  He  is  a  good  declaimer,  with 
a  good  deal  of  rhetoric  and  feeling.  I  cannot 
disguise  that  I  have  been  disappointed  in  him.'' 

Pollock  <  is  deemed  a  great  failure '  in  the 
House  of  Commons,  although  he  was  leader  of 
the  Northern  Circuit.  <  He  has  a  smooth, 
solemn  voice,'  but  *  is  du  11,  heavy,  and  they  say 
often  obtuse  at  the  bar.'  At  dinner  on  ono 
occasion  Sumner  sat  between  Follett  and  Pol- 
lock. <  To  the  first  I  talked  about  law,  and  his 
cases ;  to  the  latter  about  Horace,  and  Juvenal^ 
and  Persins,  and  the  beauty  ot  the  English  Ian. 
guage.'  Sumner  gives  us  no  account  of  Pol- 
lock's  personal  appearance,  but  the  author  o£ 
<  The  Bar '  has  a  few  lines  on  it : 

• 

"  Pale  Pollook,  who  oonsumes  the  '  midnight  oil,' 
And  plies  hie  tajjk  with  anremitting  toil. 
Till,  as  the  life-drops  from  his  cheeks  retreat* 
He  looks  as  though  he  had  forgot— to  eat" 
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Follett,  Sumner  says,  U  '  a  coneummate  law- 
jrer/  '  the  best  of  all/  <  a  delightful  man,  simple, 
amiable,  and  unaflfected  as  a  child.'    <  He  has 
extended  the  hand  of  friendship  to  me  in  a 
most  generous  way.      His  reputation  In  the 
profession  is  truly  colossal,  second  only  to  that 
H>f  Lord  Mansfield ;  in  his  manners  he  is  simple 
And  amiable  as  a  child ;  he  is  truly  lovable.' 
Brougham  said  in   1838   there  were  no  good 
speakers  at  the  bar  except  FoUett  and  Pember- 
ton.    Talfourd's  first  acquaintance  with  Follett 
was  when  the  latter  was  a  student,  or  Just  after 
his  call  to  the  bar,  in  getting  him  released  from 
4irrest  early  one  morning  for  scaling  the  walls 
of  the  Temple.     Follett's  perception  of  Rgal 
principles   and    reasoning   was  intuitive,  ap- 
parently almost  without  effort.     <  With  all  the 
praise  accorded  to  him  from  judges,  lawyers, 
4md  even  from  Sir  Peter  Lawrie  (ex-mayor), 
who  thought  him  the  greatest  lawyer  he  ever 
knew,  it  does  not  seem  to  be  thought  that  he 
has   remarkable  general   talents  or   learning. 
They  say  he  has  <  a  genius  for  the  law  ;*  but 
Hay  ward,  of  the  Law  Magaxine^  says  he  is  <  a 
kind  of  law-mill ;  put  in  a  brief,  and  there  oomes 
out  an  argument,  without  any  particular  exer- 
tion, study,   or  previous  attainment.     I  have 
heard   him    several   times.    He  is  uniformly 
bland,  courteous,  and    conversational  in    his 
style ;  and  has  never  yet  produced  the  impres- 
sion of  power  upon   me.'     Sumner  attributes 
Follett's  early  success  to  his  amiability.      As  a 
speaker  he  was  fluent,  clear  and  distinct,  with  a 
beautiful  and  harmonious  voice.      His  business 
was  immense — ^£16,000  annually — and  many  of 
his  briefs  he  hardly  read  before  rising  in  court. 
He  was  equally  successful  in  the  House  of  Com- 
mons, where   Sumner  often  heard  him  called 
for.      His  early  death  prevented  his  probable 
•olevation  to  the  Lord  Chancellorship. 

Of  Wilde,  afterward  Lord  Chancellor,  Sum- 
ner speaks  as  the  most  industrious  person  at 
the  English  bar,  often  working  from  six  o'clock 
in  the  morning  until  two  the  next  morning;  a 
man  of  great  power,  but  harsh  and  unamiable, 
with  an  immense  practice ;  supreme  in  the 
Common  Pleas,  with  a  great  influence  over 
Chief-Justice  Tindal ;  in  person  short  and  stout, 
with  a  vulgar  &ce ;  ^is  voice  not  agreeable,  but 
his  manuer  singularly  energetic  and  intense  ; 
reminding  Sumner  of  Webster ;  his  language 
Jiaving  none  of  the  charms  of  literature,  but 


correct,  expressive,  and  to  the  purpose ;  in  man- 
ners, to  his  friends,  warm  and  affable  ;  enter- 
taining  very  elevated  views  ot  professional  con- 
duct   He  told  Sumner  that  he  should  not  hesi- 
tate to  cite  a  case  that  bore  against  him,  if  be 
thought  the  court  and  opposite  counsel  were 
not  aware  of  it.     Early  in  his  career  he  had 
taken  advantage  of  a  trust  relation  and  pur- 
chased for  himself,  and  in  consequence  was 
banished  from  the  circuit  table,  and  after  did 
not  mingle  with  the  bi^,  or  if  he  did,  it  was 
with  a  downcast  manner.    Sumner  predicted 
that  the  government,  anxious  to  aviUl  itself  of 
bis  great  talents,  might  overlook  his  offense, 
but  that  society  would  not.     As  to  the  govern- 
ment, Sumner  was  right^  for  Wilde  afterward 
became    Solicitor-General,    Attorney  Generab 
Chief  Justice  of  the  Common  Pleas,  and  Lord 
Chancellor,  with  the  title  of  Baron  Truro. 

Charles  Austin,  the  great  parliamentarj 
lawyer,  Sumner  describes  as  *  one  of  the  clever- 
est, most  enlightened,  and  agreeable  men  in 
London,'  and  in  his  judgment  the  first  lawyer 
in  England ;  a  fine  scholar,  deeply  versed  in 
English  literature  and  the  British  Constitution ; 
a  more  animated  speaker  than  Follett,  perhaps 
not  so  smooth  and  gentle,  nor  so  ready  and  in- 
stinctively sagacious  in  a  law  argument,  but  im- 
measuiably  before  him  in  accomplishments  and 
liberality  of  views ;  the  only  jurist  in  West- 
minster Hall ;  in  conversation  very  interesting, 
full  of  knowledge,  information,  literature,  and 
power  of  argument ;  in  politics  a  decided  but 
rational  liberal;  brilliant  and  clever,  all  in- 
formed, and  master  of  his  own  profession,  take 
him  all  in  all  the  greatest  honor  of  the  English 
bar. 

Campbell,  the  Avtorney^General,  afterward 
Lord  Chancellor,  and  author  of  the  <  Lives  of 
the  Lord  Chancellors  and  Chief  Justices,'  gets  a 
passing  notice.  A  very  powerful  lawyer,  la- 
borious, plodding,  with  great  nataral  powers, 
unadorned  by  any  of  the  graces,  able,  dry,  and 
uninteresting.  His  manner  was  coarse  and 
harsh,  without  delicacy  or  refinement,  his  ac- 
cent marked  Scotch.  Not  liked  by  t^e  bar,  all 
bowed  to  his  powers.  As  to  his  politics,  the 
best  account  is  derived  from  one  of  Sumner's 
stories.  Lord  Plunkett  inquired  of  him  the 
meaning  of  <  locofooo,'  and  he  defined  it  *  a  very 
ultra-radical ;'  whereupon  Follett  and  Pollock, 
both  laughed,  and  cried  out  to  the  Attorney. 
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General,  'Campbell,  yon  are  the  locofoool' 
Somner  tells  us  that  the  p  in  Campbell's  name 
was  ennnclated,  and  not  omitted,  as  with  us. 

Of  the  jadges  we  have  some  sharp  por- 
traitures. Lord  Denman  he  deemed  quite  an 
ordinary  lawyer,  but  <  honest  as  the  stars,'  and 
impartial.  In  person,  every  inch  the  judge, 
'  he  sits  the  admired  impersonation  of  the  law ;' 
tail  and  well-made,  with  a  grave  voice  and 
manner ;  somewhat  impatient  at  times,  we  in- 
fer. '  Bland,  noble  Denman  1  On  the  bench  he 
is  the  perfect  model  of  a  judge,— full  of  dignity 
and  decision  and  yet  with  mildness  and  suavity 
which  cannot  fell  to  charm.  His  high  perK>nal 
character  and  unbending  morals  have  g^ven 
«n  elevated  tone  to  the  bar,  and  make  one 
forget  the  Want,  perhaps,  of  thorough  learning. 
In  conversation  he  is  plain,  unaffected  and 
amiable.'  He  thought  Brougham  one  of  the 
greatest  judges  that  CTer  sat  on  the  woolsack. 
The  wig  he  considered  the  silliest  thing  in  Eng- 
land. He  was  trying  to  carry  a  bill  through 
^e  Lords,  allowing  witnesses  to  affirm,  in  case 
of  conscientious  scruples,  and  asked  Sumner 
what  the  American  practice  was,  but  said  he 
could  not  Tentore  to  allude  to  it,  for  it  would 
tell  against  his  measure.  We  have  changed  all 
ihit,  and  now  John  Bull  adopt*  our  law  reforms 
and  eats  our  beef  I 

We  haTe  a  graphic  picture  of  Tindal,  Chief 
Justice  of  the  Common  Pleas,  the  model  of  a 
patient  man,  who  sits  like  Job,  while  the  debate 
goes  on ;  very  quiet,  bent  over  his  desk,  con- 
slintiy  taking  notes ;  eyes  large  and  rolling, 
stature  rather  short ;  manner  singularly  bland 
and  gentle,  deficient  in  decision ;  learning, 
patience,  and  fidelity  of  the  highest  order ;  one 
of  the  fiew  judges  who  study  their  cases  out  of 
court ;  ^  one  of  the  kindest  men  that  ever  lived.' 
The  author  of  •  The  Bar  '  also  gives  us  a  glimpse 
of  hira : 

**  Tindal,  beneath  whose  sleepy  larking  eye 

A  fertile  mind  Lavater  woald  descry. 

A  tieasary  filled  With  intelleotual  store, 

Prom  which,  the  more  he  takes,  it  grows  the  more, 

A  thing  unheard  of  in  historic  fame. 

Would  the  King's  treasury  always  did  the  same !" 

Then  we  bare  Park,  the  oldest  judge  on  the 
Wuch,  fifty-eight  years  in  the  profession,  petu- 
lant, puritanical,  a  staunch  Tory,  who  belieyed 
in  wigs  and  bated  Jack  Campbell.  He  attri- 
hoted  Denman's  dislike  of  iHga  to  big  cozcomb- 
oy,  mod  desire  to  show  oft  blgpenon,  and  when 
«  wig  wag  inTented  to  piegent  the  «ppeanaoe 


of  powder,  without  its  dirt,  he  resisted  its  intro- 
duction as  an  innovation  on  the  Constitution^ 
and  refused  to  recognise  his  own  son  when  he 
appeared  in  one.  And  then  comes  Yaughan,. 
who  wag  made  a  judge,  it  was  said,  by  George 
lY.,  at  the  instigation  of  bis  favorite  physician,. 
Sir  Henry  Halfbrd,  and  hence  was  called  a 
judge  by  prescription.  With  the  smallest  pos-^ 
sible  allowance  of  law  for  a  judge,  he  abounded 
in  native  strength,  sagacity,  and  freedom  of 
language.  He  troubled  himself  very  little  out 
of  court  with  his  cases.  Fond  of  sports,  he 
showed  Sumner  four  gans,  and  told  him  with 
great  glee,  how  he  persuaded  Wilde  not  to> 
make  any  motions  on  a  certain  day,  got  court 
adjourned  at  noon,  went  fifteen  miles  into  the 
country,  and  before  four  o'clock  shot  four  brace 
of  pheasants,  sitting  on  horseback,  as  firom 
lameness  he  was  unable  to  walk  to  any  great 
extent.  A  great  lover  of  Shakespeare,  he  would 
often  interchange  notes  with  Sumner  about  the 
great  poet's  works,  while  Follett  or  Wilde  wa» 
making  a  long  argument,  the  spectators  of 
course  supposing  that  it  was  all  about  the  oas* 
under  discussion.  Seventy  years  of  age, 
rheumatic  and  gouty,  beside  being  lame ;  tall 
and  stout ;  plain,  hearty  and  cordial  in  his  man* 
ners ;  on  the  bench,  bland,  dignified,  yet 
familiar,  exchanging  a  joke  or  pleasantry  with 
the  bar  on  all  proper  occasions ;  less  eminent 
for  book  learning  than  for  strong  sense,  luiow* 
ledge  of  practice  and  of  human  nature.  The 
author  of  «  The  Bar"  thus  depicts  Yaughan.  at 
the  bar: 

"  Grisly  and  groiT,  and  coarse  as  Cambridge  brawn  ^ 
With  lungs  stentorian  bawls  gigantic  Yaughan  r 
In  aspect  fearless,  and  in  language  bold, 
*  Awed  by  no  shame— by  no  respect  controlled,' 
Straight  forward  to  the  fact  hia  efforts  tend, 
Spurniug  all  decent  bounds  to  gain  hif>  end* 
No  surgeon  he,  with  either  power  or  will, 
To  show  the  world  his  anatomic  skill, 
Or  subtle  nice  experiments  to  try- 
He  views  his  subject  with  a  butcher's  eye, 
Nor  waits  its  limbs  and  carcase  to  dissect, 
But  tears  the  heart  and  entrails  out  direct." 

In  the  Exchequer,  we  have  Abinger,  Parke^ 
and  Alderson  described.  The  first  was  Scarlett^ 
the  greatest  advocate  of  his  time,  yet  never 
eloquent.  Sumner  calls  him  *  the  great  fidluro 
of  Westminster  Hall."  Too  old  to  assume  new 
habits  when  he  reached  the  bench,  he  lacked 
the  judicial  capacity  and  was  jealous  of  his 
associates.  <  Brougham  says  that  Scarlett  was 
once  speaking  of  Laplace's  <  Micanique  Ctteste ' 
at  Holland  House  as  a  yery  easy  matter; 
BnouglMUB  told  him  he  oonld  not  raad  it^  «iA 
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doubted  if  he  could  do  a  sum  in  algebraical  ad- 
dition. One  wag  piit|  and  the  future  Lord 
Abioger  &iled ;  and  as  Lord  B.  said,  he  did  not 
know  so  much  about  it  as  a  <  pot-house  boy.' 
In  politics  a  thorough  Tory ;  in  society  cold 
4tnd  reserved ;  in  person  the  largest  judge  on 
the  bench.  Sumner  writes  of  Abinger :  <  I  was 
not  particularly  pleased  with  him :  he  was  cold 
and  diffident,  and  did  not  take  to  me,  evidently ; 
«nd  so  I  did  not  take  to  him.  Neither  did  I 
hear  him,  through  a  long  evening,  say  anything 
that  was  particularly  remarkable ;  but  all  the 
bar  bear  testimony  to  his  transcendency  as  an 
advocate.' 

To  Parke,  afterward'  Lord  Wensleydale» 
Sumner  says  the  palm  for  talent,  attainments' 
and  judicial  penetration  is  conceded  by  the 
profession,  who  regard  him  aa  faeUe  prineepi. 
About  fifty-six  years  old,  above  the  common 
else,  erect,  <with  the  brightest  eyes  I  ever 
saw ;'  dressed  with  great  care,  and  in  the  even- 
ing wearing  a  blue  coat  and  bright  buttons ;  a 
man  of  society,  *  not  a  little  conceited  and  vain.' 
Not  fluent,  but  with  no  particular  want  of 
words;  a  well-read  lawyer,  yet  not  a  jurist. 
Alderson  comes  next.  He  was  an  excellent 
scholar,  carrying  off  the  highest  mathematical 
and  classical  honors  at  Cambridge.  In  person 
awkward,  in  voice  abrupt  and  uneven,  with 
light  hair,  and  a  high  forehead.  Hasty  and 
crotchety,  he  was  thought  an  unsafe  judge.  He 
had  more  enemies  than  any  other  judge  in  the 
Hall.  Sumner  says  he  heard  from  him  a  higher 
display  of  judicial  talent  than  from  any  other 
judge  in  England.  Elsewhere  he  says,  in  a 
letter  to  Story :  <  Baron  Alderson  is  the  first 
equity  judge  in  the  Court  of  Exchequer,  and 
unquestionably  a  very  great  judge.  I  have  sat 
by  his  side  for  three  days  on  the  bench,  and 
have  conbtantly  admired  the  clearness,  decision, 
and  learning  which  he  displayed.  In  one  case 
of  murder,  where  all  the  evidence  was  circum- 
stantial, I  sat  with  him  from  nine  o'clock  in 
the  morning  till  six  at  night  His  charge  to 
the  jury  was  a  luxury.  I  wish  you  could  have 
heard  it.  It  was  delightful  to  hear  an  import- 
ant case,  so  ably  mastered  by  one  who  under- 
stood his  duty  and  the  law,  and  did  not  shrink 

from  laying  before  the  jury  his  opinions.  Al- 
derson's  voice  and  manner  remind  me  of  Web- 
ster more  than  those  of  anybody  I  have  seen 
here ;  his  features  are  laige,  but  his  hair,  eyes, 
suod  complexion  are  light.'     The   author   of 


*  The  Bar '  has  a  drive  at  Alderson,  when  young, 
pointed  at  his  triumphs  as  senior  wrangler  at 
Cambridge  : 

"  Aspirioff  AldeerBcn— a  denions  *  Btar/ 
AlfMdv  *  outA  a  figure '  at  the  Bar, 
Maiotains  his  academic  honors  |»a8t, 
And  every  suhiect  wrangUt  to  the  last" 

Baron  Maule  was  <  a  very  peculiar  person.' 
Distinguished  at  Cambridge  both  in  classics 
and  mathematics,  he  kept  up  his  acquaintance 
with  those  studies.  He  was  confessed  on  all 
hands  to  be  the  first  commercial  lawyer  iu 
England,  but  his  moral  character  rendered  him 
in  some  respects  a  strange  person  for  a  judge. 
He  always  took  porter  before  an  argument,  he 
said,  <  to  bring  his  understanding  down  to  a 
level  with  the  judges.' 

Patteson,  *  the '  ablest  lawyer  in  the  Queen's 
Bench — some  say  the  first  in  all  the  courts,' 
was  short  and  stout,  his  fece  heavy  and  gross, 
and  was  very  deaf.  <  Little  Johnny  '  Williams, 
an  excellent  classical  scholar,  had  little  legal 
talent;  and  was  principally  noted  for  early 
rising  and  for  fidling  asleep  in  company. 

It  is  curious  to  note  how  many  of  the  legal 
celebrities  described  by  Sumner  were  concerned 
in  the  trial  of  Queen  Caroline— -Brougham, 
Lushington,  Wilde,  Denman,  Tindal. 

Comparing  the  English  with  the  American 
lawyers,  Sumner  says :  <  The  English  are  better 
artists  than  we  are,  and  understand  their  ma- 
chinery better ;  of  course,  they  dispatch  busi- 
ness quicker.  There  is  often  a  style  ot  aigu- 
ment  before  our  Supreme  Court  at  Washington 
which  is  superior  to  anything  I  have  heard 
here.'  In  regard  to  the  character  of  the  bar 
and  their  relations  to  the  bench  in  England  he 
says  .*  '  I  know  nothing  that  has  given  me 
greater  pleasure  than  the  elevated  character  of 
the  profession  as  I  find  it,  and  the  relation  of 
comity  and  brotherhood  between  the  bench  and 
bar.  The  latter  are  really  the  firiends  and  help- 
ers of  the  judges.  Good  will,  graoionsness  and 
good  manners  prevail  constantly.  And  then 
the  duties  of  the  bar  are  of  the  moat  elevated 
character.  I  do  not  regret  that  my  lines  have 
been  cast  in  the  places  where  they  are ;  bat  I 
cannot  disguise  the  feeling  akin  to  envy  with 
which  I  regard  the  position  of  the  English  bar- 

rister,  with  the  intervention  of  the  attorney  to 
protect  him  from  the  feelings  and  prejudices  of 
his  client,  and  with  a  code  of  professional 
morals  which  makes  his  daily  duties  a  career 
of  the  most  honorable  employment' 


THE  LEGAL  NEWS. 


85 


f^^  S*^8^^  M^^^^ 


Vol.  I.  FEBRUARY  23,  1878.  No.  8. 


DISSENTIENT  OPINIONS. 

Last  week,  referring  to  the  suggestion  of  a 
contemporary,  that  dissentient  opinions  in  the 
Supreme  Court  should  be  suppressed,  we  re- 
marked that  such  a  course  seemed  to  us  objcc 
tionable  as  being  deceptive  in  itself,  as  untair 
to  ditf^ntient  Judges,  and  calculated  to  retard 
the  progress  of  the  science  of  jurisprudence. 
That  it  would  be  a  deception  admits,  we 
think,  of  no  doubt.  What  would  be  the  object 
of  suppressing  the  dissent  if  not  to  present  the 
appearance  of  unanimity  ?  And  if  the  Cnurt 
he  made  to  appear  unanimous  when  it  is  not 
«o,  somebody  must  be  deceived  or  misled  by 
the  artifice.  Now,  however  good  the  end  in 
Tiew,  we  cannot  think  it  shoull  b«  attained  by 
loisrepresentation.  The  day  for  such  pious 
frauds  is  past.  But  it  may  be  said,  there  is  no 
<iecei»tii.n  because  the  judgment  is  not  repre- 
senti'cl  io  be  more  than  the  judgment  of  a  msi- 
jority.  If  so,  thatniiiuc  lous  class  of  judgiiK'iii.s 
in  which  the  Court  is  actually  unanimous  losis 
in  force  just  as  much  m  the  non-unanimous  judg- 
inents  gain  through  the  failure  to  state  exactly 
how  the  Court  stands.  The  force  of  important 
enunciations  of  principle  may  be  weakened  by 
the  whispei'  or  the  surmise  that  the  principles 
laid  down  by  the  Court  are  the  views  of  a  bare 
majority.  The  Com  t  will  often  be  supposed  to 
bo  at  variance  v  iitm  it  is  perfectly  agreed,  and 
Judges  who  fail  to  state  their  opinions  from  the 
bench  at  the  time  the  judgments  are  delivered 
may  improperly  be  counted  as  dissentients. 

This  leads  us  to  the  second  ground  of  objec- 
tion above  stated— that  the  suppression  ot  dis- 
sent is  un&ir  to  the  Judges  themselves.  The 
minority  may  be  condemned  by  such  a  rule  to 
remain  silent  while  a  doctrine  of  which  they  are 
convinced  that  time  will  demonstrate  the  un- 
soundness, is  proclaimed  from  the  bench  by 
their  colleagues,  and  no  disclaimer  will  be  pos- 
Bible.  How  often  in  the  past  has  an  erroneous 
principle  obtained  judicial  sanction  for  a  time 
until  the  strong  light  of  criticism  and  debate 
has  exhibited  its  weakness  and  led  to  its  rejec- 


tion? Surely  the  minority  in  such  a  ca^e 
would  be  justified  in  taking  some  means  to  let 
the  world  know  that  they  are  not  to  be  held 
responsible  for  the  error.  Number  does  not 
always  constitute  strength,  and  the  minority 
may  be  men  of  extraordinary  j)Owerj*,  while  thi' 
majority  are  quite  the  reverse.  Even  where 
the  deciwon  turns  on  a  question  of  evidence, 
an  injustice  may  result  from  the  suppression  of 
dissent.  For  example,  the  decision  of  the  ma- 
jority may  attach  a  serious  imputation  of  fraud 
to  an  individual.  Is  not  the  latter  entitled  to 
the  benefit  of  the  statement  that  certain  mem- 
bers of  the  Court  did  not  share  in  a  view  which 
dishonors  him?  In  an  election  case,  the  judg- 
ment of  the  majority  may  dis<iualify  a  member 
of  Parliament.  Are  the  minority  to  refrain 
from  expressing  their  disbelief  of  the  evidence 
on  which  the  majority  have  based  so  serious  a 
condemnation  ? 

The  third  ground  of  objection,  that  the  sup- 
pression of  dissent  would  retard  the  progress  of 
the  science  ot  jurisprudence,  appears  to  us  to 
be  equally  clear.  If  the  dissentient  opinions 
are  unsound,  it  is  better,  nevertheless,  to  put 
them  on  record.  Their  unsoundness  will  be- 
come more  and  more  apparent,  the  longer  they 
are  scrutinized  and  canvassed.  On  the  other 
hand,  if  the  dissentient  opinions  are  the  sounder 
of  the  two,  their  suppression  can  only  have  the 
effect  of  giving  to  cnor  the  mantle  of  increased  ■ 
authority.  It  will  be  more  difficult  to  correct 
the  error ;  but  mc^na  est  Veritas— in  the  end  the 
truth  will  get  the  upper  hand,  however  obstin- 
ately the  vicious  precedent  may  fights  for  exist- 
t  nee  and  respect.  We  cannot  find  any  words 
in  which  to  describe  this  disintegrating  process 
so  apt  as  those  employed  by  a  Westminster 
Reviewer  some  years  ago,  in  referring  to  the  ob- 
struction to  justice  caused  by  a  bad  decision. 
"Judges,"  says  this  writer,  <<are  not  infallible, 
and  tliough  actuated  by  the  purest  intention?, 
they  sometimes  decide  wrongly.  Such  de- 
cisions are,  ntverthelcss,  available  for  citation, 
like  all  other  precedents.  Now,  when  an  er- 
roneous decision  in  the  past  comes  to  be  pressed 
upon  a  Judge  in  the  present,  one  of  two  things 
must  happen— either  precedent  must  be  follow- 
ed, or  it  must  be  disregarded.  The  traditions 
of  the  profession  point  in  one  direction,  while 
the  instinct  of  justice  exercises  its  influence  in 
the  opposite.    The  result  is  oftentimes  a  com- 


86 


THE  LB6AL  NEWS- 


promifle.  The  decision  is  in  effect  disregarded, 
but  its  authority  is  saved  by  recourse  being  had 
to  some  shadowy  and  fictitions  distinction. 
This  practice  was  recently  satirised  by  a  living 
Judge,  who,  on  a  case  which  we  will  call 
'<  Brown  ▼.  Robinson  being  cited  in  argument, 
informed  the  bar  that  he  should  not  feel  him- 
self bound  by  that  case  unless  a  suit  were  be- 
fore him  In  which  the  fiurts  were  precisely 
similar  ;*  indeed,'  added  his  lordship,  <  unless 
the  plaintifi's  name  were  Brown,  and  the  de- 
fendant's Robinson  t' 

The  suppression  of  dissentient  opinions 
would  greatly  aggravate  the  mischievous  con- 
sequences of  an  erroneous  precedent.  How- 
ever unsound  a  decision  might  be  shown  to  be, 
it  would  be  hard  to  get  over  it  unless  legisla- 
tive action  was  invoked ;  and  the  growth  of  the 
science  of  jurisprudence  would  be  stunted  cor- 
respondingly. 

If  Judges  are  to  be  present  at  the  rendering 
of  the  judgment,  and  to  refrain  from  indicating 
their  dissent  from  the  views  which  may  be  ex- 
pressed, the  decisions  of  the  highest  tribunal 
will  tend  to  resolve  themselves  into  a  mere  vote 
of  yea  or  nay  upon  the  judgments  submitted  to 
them.  As  soon  as  the  fact  has  become  known 
during  the  deliberation  that  a  majority  of  the 
Uourt  are  inclined  one  way  or  the  other  in  any 
particular  case,  the  other  members  of  the  Court 
will  have  small  encouragement  to  undertake 
an  arduous  examination  of  the  questions  in- 
volved, knowing,  as  they  do,  that  It  is  labor  in 
vain,  as  they  will  be  debarred  from  stating  the 
conclusions  at  which  they  may  arrive. 

To  conclude  :  instead  of  adopting  a  cast-iron 
rule,  is  it  not  preferable  to  leave  it  to  the  dis- 
cretion and  wisdom  of  the  Judges  themselves  to 
decide  when  they  shall  yield  their  individual 
opinion  and  refrain  from  entering  a  dissent? 
Who  so  well  qualified  as  they  to  l^preciate  the 
importance  of  certainty  in  the  law,  and  the  ad- 
vantage, where  it  can  be  done  without  the  sac- 
rifice of  strong  convictions,  of  presenting  a 
harmonious  judgment  ?  For  our  part,  with  a 
vivid  realisation  of  the  mischief  caused  by 
crude  or  hasty  dissents,  we  are  still  disposed  to 
favor  a  straightforward  policy,  be  the  conse- 
quences what  they  may. 
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COURT  OF  QUEEN'S  BENCH. 

Quebec,  December  7, 1877. 

PrtHfU:  DoRioN,  C.  J.,  Movk,    Ramsay,  Tbs- 
SUB  and  Cross,  JJ. 

Shortis  et  al..  Appellants,  and  Nobmaiid, 

Respondent. 

Collocatum — Prtferenee — Appeal. 

On  the  28th  of  August,  1875,  the  Sheriff  of 
Three  Rivers  returned  before  the  Court  the 
monies  he  had  levied  by  the  sale  of  real  estate 
belonging  to  one  Cot6,  an  insolvent.  The  re- 
spondent, who  was  assignee  to  the  estate  of 
Cot6,  filed  a  claim  on  the  20th  of  January,  1876, 
for  $171.67,  due  Claire,  who  had  been  interim 
assignee,  and  $211.35  due  to  himself  for  fees, 
commission  and  disbursements  in  relation  to 
the  estate.  On  ^is  claim  the  respondent  was 
collocated  fgr  $306.80  by  report  of  23rd  of 
February,  1876.  The  appellants,  who  are 
hypothecary  creditors,  appealed  from  the  judg- 
ment homologating  the  report  of  collocation 
which  they  had  not  contested  in  the  Court 
below. 

Heldj  1.  As  in  JSatUm  TWfuAtjpf  Bank  v. 
Paeaudy  that  appellants,  whose  mortgages  weie- 
mentioned  in  the  Registrar's  certificate,  were 
entitled  to  appeal  from  the  judgment  homolo- 
gating the  report  of  collocation,  although  they 
had  not  contested  the  report  in  the  Court  be> 
low.— (Art.  761  and  1118  C.  C.  P.) 

2.  Tliat  respondent's  claim,  having  been 
filed  after  the  expiration  of  the  delay  for  filing 
opposition  without  leave  of  the  Court,  was  im- 
properly filed,  and  the  respondent  should  not 
have  been  collocated 

3.  That  as  no  vouchen  were  produced  by 
the  respondent  to  show  that  he  was  the  as- 
signee to  the  estate  of  Cot^,  or  that  Claire  had 
acted  as  interim  assignee  and  tnuisfen^d  his 
claim  to  the  respondent,  or  been  paid  by  him, 
there  was  no  prima  facia  case  made  out  to  entitle 
the  respondent  to  be  collocated. 

4.  That  the  motion  to  reject  the  appeal  on. 
the  ground  of  acquiescence,  was  not  supported 
by  the  affidavits ;  apd  the  motion  to  reject  part 
of  the  &ctum  and  exhibits  filed  being  unneces- 
sary, both  motions  were  rejected  without  costs. 
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8UPERI0B  COURT  IN  REVIEW. 

Montreal,  Jan.  31,  1878. 

JoHHsov,  DvvKiii.  RAunraLK,  JJ. 
SouLiiai  y.  Hbron. 

[From  S.  C,  Montreal. 

JoHOToi,  J.  Thig  case  ought  never  to  have 
"been  brought  before  this  Court.  The  main  la- 
bile wag  as  to  the  right  of  the  landlord  to  take  a 
Mttie  eontervaUnn  for  rent,  and  the  judgment 
tnaintaining  the  seizure  is  right.  The  amount 
*<^Mly  due  at  the  time  the  seizure  was  taken 
vu  Terjr  small,  and  judgment  was  rendered  for 
120  too  much,  for  which  a  retraxit  has  since 
been  filed;  and  we  think  this  discontinuance 
ought  to  be  allowed.  The  judgment  is  there- 
fore modified  to  that  extent ;  but  it  is  evident 
that  that  was  not  in  contestation  by  the  par- 
ses, and  was  not  the  reason  for  this  inscription, 
K  that  the  defendant  will  pay  the  costs  here. 
The  Court  of  Review  will  not  give  costs  to  par- 
ties coming  here  to  rectify  a  trifling  error  which 
had  already  been  rectified  by  retraxit. 

Judgment  modified,  without  costs. 

L.  N.  Demeri  for  plaintiif. 

CrviekthaTik  for  defendant. 


JoHjrsoH,  DuKKur,  Raihvillk,  JJ. 
Whiti  et  al.  v.  Wells. 

[From  S.  C,  Montreal. 
Partnenhip — DiitoltUum. 
JoHiBoi,  J.    The  judgment  in  this  ctme  held 
^e  efendant  liable  as  one  of  the  firm  of  Fos- 
^T,  Wells  k  Shackell.    The  note  represented  a 
Habi%  of  the  firm,  and  Foster,  who  signed  it, 
had  authority  lo  do  so.    The  dissolution  of  the 
^nn  did'  not  bind  the  plaintiffs.    The  plea  of 
^e  defendant,  which  was  \  that  the  note  was 
^▼en  without  his  knowledge,  in  the  name  of  a 
tenninated  copartnership,  after  the  registration 
-of  its  dissolution,  is  not  proved  according  to 
<Jie  requirements  of  law,  under  Articles  1834 
«ndi900C.C.  The  dissolution  itself  conveyed  to 
* oster  the  power  to  sign,  and  those  who  con- 
veyed it,  being  members  of  the  firm,  must  be 
held  to  have  knowledge  of  its  business. 

It  WIS  contended  that  a  note  of  the  defend- 
^t's  firm  had  not  been  credited,  but  that  is  not 
i^  the  issue  ot  record. 

Jadgment  confirmed. 
^^  #  Damd»9n  for  plaintifb. 
^t^emMttr  j-  (Tos.  for  defendants. 


SUPERIOR  COURT. 

Montreal,  Jan.  31,  I8Y8. 

JOBNSOV,  J. 

Owivs  et  al.  v.  Umov  Baiik. 

MariUmt  Lien — OtUfitUi^^FumUhing  the  Ship  on 

her  Laet  Voyage. 

Meldf  that  the  privilege  under  CO.  Art  2383  upon 
veaselfl  for  fanushing  the  ship  ^'onher  Ustvoyagei" 
does  not  apply  to  supplies  famished  durins  the  whole 
season  of  navifation»  thouffb  the  vessel  be  one  making 
short  trips  on  inland  waters. 

JoHKSON,  J.  The  plaintiffs  furnished  to  the 
Ottawa  k  Rideau  Forwarding  Company,  in  the 
season  of  1876,  a  quantity  ot  cordwood,  which 
was  used  that  year  on  two  of  the  Company's 
steamers  plying  between  Ottawa  and  Qrenville, 
and  was  delivered  to  them  at  Cameron's  wharf, 
in  the  county  of  Prescott,  in  Ontario.  The 
Company  became  insolvent  in  August,  1876, 
and  the  defendants,  as  registered  mortgagees, 
took  possession  of  the  vessels  under  the  powers 
conferred  by  the  mortgages.  The  vessels  were 
registered  ;  one  at  the  port  of  Ottawa  and  the 
other  at  the  port  of  Morrisburg,  both  in  the 
Province  of  Ontario.  The  plaintiffs  assert  a 
privilege  on  the  two  steamers  for  the  payment 
of  the  price  of  the  wood.  There  were  several 
ipoints  raised  at  the  argument ;  but  I  shall  not 
now  discuss  any  of  them.  I  do  not  even  dis- 
cuss the  question  of  privilege  with  reference  to 
the  reasonableness  of  appljing  it  under  any  cir- 
cumstances to  vessels  making  short  trips  on 
inland  wateqi.  Much  might  be  said,  no  doubt, 
as  to  the  privileges  of  an  outfitter  for  the  last 
voyage — for  instance,  of  the  ferry-boat  from  the 
Market  wharf  to  St.  Lambert;  but  however  that 
may  be,  it  appears  to  me  improper  to  extend  the 
privilege  to  repairs  or  supplies  of  ships  on  their 
last  voyage  to  a  whole  season  of  navigation. 
I  therefore  take  the  case  simply  on  the  point  of 
a  series  ot  trips  during  the  whole  summer  sea- 
son, not  constituting  a  last  voyage  of  a  ship  in 
the  sense  of  the  law  ;  and  I  do  this  on  the  posi- 
tive authority  of  decided  cases. — 8ee  Parsons  on 
Shipping,  vol.  2,  p.  143,  and  the  cases  there 
cited.  On  this  ground,  the  plaintiff's  action  is 
dismissed  with  costs. 

Douin  #  Co.  for  plaintiff. 
Ommp  for  defendant 
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COMMUNICATIONS. 

QUEBEC  JURISPRUDENCE. 

To  the  Editor  of  Tnu  Legal  Niws : 

Sir — In  your  article  on  "Dissentient  Opinions/' 
in  the  last  number  of  the  Legal  Niws,  you  quote 
from  an  Ontario  publication  an  article  in  which 
it  speaks  in  rather  unflattering  terms  of  the  deci- 
sions of  the  Courts  of  this  Province.  I  do  not 
intend  any  reply  to  this  article  in  the  sense  of 
defending  the  decisions  of  our  Courts.  You 
yourself  have  sufficiently  done  so  already,  and 
I  think  with  you,  that  the  profession  in  Onta- 
rio  is  not  in  a  position  ta  throw  stones  or  other 
missiles  about.  If  the  decisions  of  the  Quebec 
Courts  are  little  quoted  in  Ontario,  the  decisions 
of  the  Ontario  Courts  are  as  little  quoted  here. 
Of  the  Ontario  digest,  which  has  been  for  some 
time  past  in  course  of  publication,  there  are,  as 
far  as  I  can  discover,  but  one  or  two  copies  in 
the  city,  while  but  very  few  of  the  fraternity 
here  are  apparently  aware  of  its  existence.  So 
mu(h  for  Ontario  decisions. 

But  while  I  conceive  the  Ontario  people  are 
not  in  a  position  to  cast  aspersions  themselves, 
is  there  no  truth  in  what  they  say,  or  if  there 
is.  should  we  be  too  proud  to  confess  it  ? 

You  point  to  Sir  James  Stuart  and  others  as 
samples  of  our  judiciary,  but  is  it  not  a  little 
like  pointing  to  Washington  as  a  sample  of 
American  statesmen? 

Let  us  profit  by  the  ungracious  remark  of  our 
Toronto  friend  and  look  for  a  moment  on  this 
side  of  the  curtain  also. 

It  is  granted  that  the  decisions  of  our  Courts 
are  not  infallible.  The  decisions  of  no  Courts 
are.  It  is  granted  that  our  jurisprudence  is  not 
perfect.  None  is.  Is  it  then  as  near  perfect 
as  we  can  make  it,  or  is  it  possible  to  advance 
it  a  step  further  towards  that  star-like  goal, 
perfection  ?  If  I  venture  to  say  we  can,  I  think 
that  must  be  granted  also. 

We  have  a  Code  of  Civil  Law  of  which  we 
are  justly  proud.  It  is  all  the  Code  Napoleon 
is,  by  which  the  people  of  France  have  been 
governed  for  the  last  half  century,  and  perhaps 
a  little  more. 

And,  notwithstanding  this,  I  have  very  little 
hesitation  in  saying  that  the  decisions  of  our 
Courts  have  a  larger  degree  of  uncertainty 
about  them   than  those  of  the  Courts  of  any 


country  with  which  we  are  at  all  familiar^ 
And  why  ?  Because  the  judges  in  our  Courts 
have  not  sufficient  unanimity — or  unity,  per- 
haps, would  express  it  better — ^in  their  bearing 
towards  the  jurisprudence  of  the  Province  as  a 
whole ;  but  treat  each  case  separately  and  in- 
dividually, and  sometimes  with  very  little  re- 
gard for  the  opinions  of  each  other.  "Each. 
judge  thinks  his  own  opinion  quite  as  good  as 
that  of  any  other  judge,  or  bench  of  judges,  or 
number  of  judges  expressed  at  dififerent  times^ 
and  <<  rather  better."  To  illustrate,  if  I  am  not 
misinformed,  a  well  known  judge  of  the  Supe- 
rior Court  here,  has  more  than  once,  when- 
authorities  and  precedents  have  been  quoted 
to  him,  declared  that  he  cared  nothing  about 
them  ;  that  he  considered  his  own  opinion  quite 
as  good  as  that  of  the  authority  quoted  to 
him.  And  so  indeed  it  may  be ;  but  if  every^ 
judge  acts  entirely  upon  his  own  opinion,  some- 
times very  hastily  formed,  and  attaches  no 
weight  to  the  opinions  of  others,  who  have 
been  called  upon  to  decide  the  same  points  in 
previous  cases,  what  must  l>e  the  result  7  Just 
what  we  see  it  in  our  courts  every  day.  Unless 
the  law  is  exprcKKcd  in  black  and  white  in  the 
Code,  a  lawsuit  is  the  merest  game  of  chance. 
You  might  as  well — and,  indeed,  for  the  client 
very  much  better — flip  up  a  shilling  and  abide 
by  the  result,  as  appeal  to  the  courts.  And 
even  when  the  law  is  expressed  in  black  and 
white,  it  is  by  no  means  uncommon  to  see  a 
judge  exhausting  his  ingenuity  to  evade  the 
plain  meaning  of  it,  in  an  endeavor  to  make  it 
square  with  some  preconceived  opinion,  or 
worse  still,  some  bidden  motive  or  feeling  ex~ 
isting  in  his  breast  in  regard  to  the  matter  in 
hand.  I  might,  and  so  might  any  practitioner 
in  the  Province  for  the  matter  of  that,  cite 
scores  of  points  of  law  and  practice — points- 
which  are,  in  some  instances  at  least,  recurrin(^ 
every  day — which  have  been  tossing  about  for 
years  past,  like  chips  upon  a  wave,  blown 
hither  and  thither  by  the  breath  of  every  suc- 
ceeding decision,  and  dnding  no  rest,  to  the 
disgust  of  clients  and  the  no  small  anxiety  of 
attorneys. 

The  direct  cause  of  this  I  have  shown,  but 
there  are  remoter  causes  behind,  which  I  may 
endeavor  at  least  to  conjecture  at  in  a  future- 
communication,  if  you  can  find  i^oom  tor  this. 

Yours,  S^ 
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CVRBEBT  EVENTS. 


BNOLASD. 

Tn  United  States  as  a  Plaihtiff  nr  English 
ContTB.— The  SoUcU&rt*  Journal  says  that  some 
cQrioQs  reasons  seem  to  have  been  given  for 
rejecting  the  proposal,  which  has  been  recently 
revired  at  Washington,  that  measures  shonld 
be  taken  for  the  recovery  by  the  United  States 
from  the  Bank  of  England  of  balances  remain- 
ing to  the  credit  of  the  Southern  Confederacy 
at  the  time  of  its  collapse.    The  grounds  of 
objection  are  stated  to  bb,  first,  that  the  United 
States  Minister  is  not  willing  to  ask' any  favor 
of  the  British  Government,  such  a^  the  right  to 
me  in  the  English  courts,  and  next,  that  when 
inqoJries  were  made  into  the  matter  during  the 
sdministration  of  General  Grant  the  "reprc- 
wntatiyesof  the  British  Government"  expressed 
themselves  as  perfectly  willing  to  recognize  the 
United  States  as  the  successor  of  the  defunct 
Confederacy,  and  to  turn  over  to  it  all  balances 
formerly  belonging  to  the  Confederacy  held  in 
Great  Britain,  provided  the  United  States  would 
usnme  its  liabilities  to  British  subjects.    The 
first  objection  seems  absurd.    No  "favour"  of 
the  British  Government  is  needed  to  enable  the 
United  States  to  sue  in  our  courts.    As  a  matter 
of  &ct,  the  United  States  itself  has  been  more 
than  once  admitted  to  sue  as  a  matter  of  right ; 
and  in  numerous  cases,  such  as  The  King  qf  the 
TwoSieOietY.  Wilcox,  1  Sim.  (N.S.)  301,  where 
the  plaintiff  recovered  ships  bought  by  a  revo- 
Intionary  government  out  of  his  own  despoiled 
treasnry ;   and   £mperor  of  Auttria  v.  Bay,  9 
W.R.  712,  where  the  plaintiff  prevented  the 
issue  of  bank  notes  by  M.  Kossuth,  foreign 
states  have  had  justice  done  them  in  our  courts 
Mthont  fear  or  favor.    As  to  the  second  objec- 
tion we  do  not  see  what  our  Government  has  to 
do  in  the  matter ;  and  we  imagine  the  reference 
intended  must  be  not  to  any  declaration  of  the 
'^ representatives  of  the  British  Government," 
bnt  to  the  doctrine  laid  down  in  the  case  of 
United  States  <^  America  v.  McRae,  17  W.  R.  764, 
L.  B.,  8  Eq.  69,  in  which  Lord  Justice  James, 
then  Vice-Chancellor,  expressly  distinguished 
between  property  coming  to  the  restored  Gov- 
ernment of  the  United  States  as  successor  of  the 
confederacy,  and  property  coming  to  it  by  virtue 
<rf  its  right  as  a  restored  government.     It  was 


there  held,dl6mis8ing  a  bill  for  an  account  against 
an  agent  for  the  Confederate  Government,  that 
money  voluntarily  contributed  to  the  Confed- 
erate Government  could  only  be  recovered  from 
an  agent  of  that  Government  to  the  samo 
extent,  and  subject  to  the  same  rights  and 
obligatione,  as  if  the  Confederate  Government 
had  not  been  displaced,  and  was  itself  proceed^ 
ing  against  the  agent 

Lbkoth  or  Trials.— A  solicitor,  says  the 
Solieitonf  Journal^  moved  by  the  recollection  of 
the  Tichbome  trial,  and  the  seven  days'  trial  of 
the  Penge  case,  haa  been  at  the  pains  to  give, 
in  a  letter  to  a  daily  journal,  an  interesting 
analysis  of  the  principal  criminal  trials  which 
have  taken  place  during  the  last  fifty  years, 
with  a  view  to  ascertain  how  fiir  they  differ,  in 
intricacy,  and  in  the  number  of  witnesses  ex- 
amined,  from  the  trials  of  the  present  day.  The 
result  of  his  investigation,  as  to  the  earlier 
trials,  says  the  Journal^  may  be  summed  up  as 
follows : — 

«  At  Patch's  trial,  in  1806,  for  the  murder  of 
his  partner, — a  very  intricate  case, — there  were 
thirty-three  witncsHes,  and  the  trial  lasted  one 
day.  Bellingham's  trial,  for  the  murder  of 
Spencer  Perceval,  in  which  there  were  sixteen 
witnesses  and  long  defence,  lasted  only  one 
day.  Thistlewood's  trial,  for  the  Cato-street 
conspiracy,  with  forty  witnesses,  lasted  two 
days.  In  1824  occurred  Thurtell's  trial,  at 
which  there  were  forty-nix  witnesses — includ- 
ing one  who  was  an  accomplice,  and  who  was 
examined  at  considerable  length,  and  another 
who  was  called  in  the  course  of  the  summing 
up.  The  trial  lasted  two  days.  In  1828, 
Corder  was  tried,  a  long  indictment  read, 
twenty-six  witnesses ;  and  the  trial  lasted  one 
day  and  half.  In  1828,  Burke's  trial  took 
place  ;  a  long  argument  as  to  the  indictment^ 
sixteen  witnesses  (one  of  them  being  an  accom- 
plice), and  the  trial  lasted  one  day.  In  1831, 
Bishop,  Williams,  and  Xay  were  tried  for  the 
murder  of  the  Italian  boy  ;  there  were  forty-one 
witnesses,  and  the  trial  lasted  one  day.  In 
1837,  Greenacre's  case ;  thirty-five  witnesses, 
two  days.  In  1839,  Frost,  for  high  treason; 
there  were  sixty-nine  witnesses,  one  whole  day 
taken  up  with  logal  arguments,  and  the  trial 
lasted  seven  days.  In  1840,  Courvoisier  :  forty- 
four  witnesses,  three  days ;  and,  in  the  same 
year,  Gould's  case :  forty  witnesses,  one  day* 
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In  1843,  MoNagliteQ't  cMe :  serend  scientific 
witneMet)  lorty-teren  witnenet  in  all;  two 
dayf .  In  1845,  Tawell :  twenty-one  wiUMtaes, 
excImiTe  of  those  called  to  chaiacter,  two  dajs. 

"Compering  these  trials  with  our  modem 
<  great  cases/  Mr.  Woodall  ssIls  why  the  Wain- 
wright  case,  with  sixtj-nine  witnesses,  shonld 
last  nine  days,  whilst  Oreenacre's,  with  thirty- 
five  witnesses,  lasted  only  two  days ;  and  Bishop, 
Williams,  and  May,  with  thirty-seyen  witnesses, 
lasted  only  one  day  ?    Or,  why  should  the  Penge 
case,  with  its  thirty-eight  witnesses,  or  there- 
abouts, require  seven  dajrs,  when  Thnrtell's, 
with  forty-six  witnesses,  or  Manning's,  with 
forty-seven,  only  required  two?    He  observes, 
that  the  mere  circumstances  that  the  court 
formerly  sat  earlier  in  the  day,  and  that  counsel 
for  the  prisoners  were  not  formerly  allowed  to 
address  the  jury  for  their  clients,  go  but  a  little 
way  in  accounting  for  the  difference ;  for,  in 
many  of  the  earlier  trials,  speeches  of  consider- 
able length  were  read,  either  by  the  prisoner, 
or  by  an  officer  of  the  court.    And,  we  may  add, 
the  ftct,  on  which  he  is  disposed  to  lay  con- 
siderable stress,  that  the  judge  has  now,  as  he 
had  previously,  to  take  fiill  notes  of  the  evi- 
dence, will  not  explain  the  enormous  increase 
in  the  length  of  the  trials.    Of  course,  the 
more  evidence  there  is,  the  more  will  the  slow- 
ness of  the  judge  in  taking  it  down  length&n 
the  trial ;  but  the  question  is,  Why  is  there 
nowHwlays  so  much  more  evidence  for  the 
judge  to  take  down?    And  this  Mr.  Woodall 
does  not  attempt  to  explain.    Without  pretend* 
ing  to  furnish  an  answer  to  the  question,  which 
would  involve  the  consideration  of  a  large 
variety  of  reasons,  we  may  refer  to  one,  which 
appears  to  be  very  much  overlooked ;  vis.,  the 
decline  of  what  we  may  term  self-reliant  dis- 
crimination  on  the  part  of  the  persons  whose 
duty  it  is  to  get  up  and  deal  with  the  evidence 
for  the  prosecution  or  defence.    The  prelimin- 
ary inquiry  before  the  magistiates  is  length- 
ened, from  anxiety  that  nothing  which  may 
turn  out  to  be  of  any  importance  shall  be 
omitted ;  the  depositions  are  swollen  to  an  en- 
ormous bulk,  and  the  result  is  that  opportuul^ 
ties    for   the   practice   of    cross-examination 
(generally  difoouraged,  it  is  true,  by  the  judge), 
as  to  variance  between  the  evidence  of  the  wit- 
ness on  the  depositions  and  in  court,  are  greatly 
increased.     Cross-examination  at  the  trial  is 


extended  because  counsel  does  not  like,  on  his 
own  responsibility,  to  omit  a  question  ^diich 
may  possibly  benefit  his  client.  Re-examina- 
tion is  extended  because  the  cross-examination 
may  possibly  have  damaged  the  effect  of  the 
evidence.  And  it  can  hardly  be  denied  that 
the  professional  (»pinlon  which  in  former  days 
would  have  curb*  d  these  excesses  is  diminish- 
ing in  influence.  There  is  less  opportunity  for 
association  between  members  of  the  bar  than 
formerly;  and,  as  a  consequence,  counsel,  in 
conducting  a  case,  are  less  controlled  by  the 
apprehension  of  professional  criticism.  And  it 
may,  perhaps,  be  thought  that  learned  judges, 
who  have  just  left  off  sinning  in  the  way  of 
prolixity  at  the  bar,  are  not  very  likely  to  re- 
prove this  fault  in  others." 

Tub  Clsopatra  Obblisk. — Salvaob. — ^It  will 
be  remembered  that  the  vessel  containing  the 
Cleopatra  obelisk  had  to  be  abandoned  at  sea. 
It  was  afterwards  picked  up  by  the  <*FitB> 
maurice,'*  and  is  now  held  to  answer  a  claim 
for  salvage ;  and  the  question  has  arisen  how 
the  amount  of  salvage  earned  is  to  be  estimated. 
The  Solicitonf  Journal  says :— 

"  The  value  of  the  property  saved  is  but  one 
of  the  ingredients  of  salvage  service,  and  it  is 
only  as  to  this  ingredient  that  the  case  is  a 
peculiar  one ;  but  it  must  be  admitted  that  it  is 
a  difficult  question  to  say  in  what  manner  the 
obelisk  is  to  be  valued.    On  the  one  hand.  It 
would  be  un&ir  to  value  it  simply  as  a  block 
of  granite,  and,  on  the  other,  it  seems  almost 
impossible  to  put  a  value  upon  it  as  a  work  of 
art,  or  upon  its  historical  associations.    We  are 
not  aware  of  any  reported  salvage    case  in 
which  the  property  saved  has  had  what  might 
be  called  a  fancy  value.    There  is  high  author- 
ity for  saying  that  the  valuation  in  a  policy  of 
insurance  on  the  ship  or  goods  saved  is  prima 
facie  a  mode  of  ascertaining  the  value  for  sal- 
vage (1  Park  on  Insurance,  327) ;  but  it  is  un- 
derstood that,  while  Mr.  Dixon's  interest  in  his 
contract  was  insured  to  some  extent,  no  insur.' 
ance  was  effected  on  the  obelisk.    As  regaids 
the  proportion  of  value  awarded  by  the  Rngmh 
Court  of  AdnUialty,  there  is  no  fixed  rule  of 
amount       In    the    recent    case    of    « The 
Am^rique  "  (L.  R.  6  P.  C.  468),  the  rule  of  the 
court  was  in  the  judgment  stated  to  be  that, 
though  the  value  of  the  property  saved  is  to  be 
considered  in  the  estimate  of  the  remuneratioii, 
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it  niift  not  be  allowed  to  laite  the  quantum  to 
aa  Ainovnt  altogether  out  of  proportion  to  the 
services  actnallf  rendered ;  and  a  Judgment  of 
Lord  Stoweirs  was  cited,  in  which  he  sajs  that, 
*  in  fixing  the  proportion  of  the  value,  the  court 
is  in  the  habit  of  giving  a  smaller  proportion 
▼here  the  value  is  large,  and  a  higher  propor- 
tion where  the  value  is  small ;  and  for  this  ob- 
vious reason,  that  in  property  of  small  value  a 
small  proportion  would  not  hold  out  a  sufficient 
considemtion,  whereas  in  cases  of  considerable 
value  a  smaller  proportion  would  afford  no  in- 
adequate compensation/     In  the  recent  case, 
the  derelict  vessel  and  her  cargo  were  together 
valued  at  £190,000.    Sir  R.  Phillimore  awarded 
£30,000  salvage,  which  was  on  appeal  reduced 
bv  the  Privy  Council  to  £18.000.    In  the  case 
of  ^  The  Basche  "  (22  W.  R.  240,  L.  R.  4  A.  & 
£.  127),  where  there   were  circumstances  of 
great  difficulty  and  gallantry  4n  the  salvors,  the 
sum  of  £3,290  was  awarded  on  a  ralue  of  £6,- 
294.  (Generally,  one-half  the  value  may  be  stated 
ss  the  outside  limit  awarded." 

IRELAND. 

JumciAjs  EooBirTB]oiTT.-»Lord  Justice  Chris- 
tisa  maintains  his  attitude  as  an  <*  irreconcile- 

ft 

able"  (mOe,  p.  9).  The  Council  of  Law 
Reporting  having  asked  him  to  assist  the  re- 
porting of  his  Judgments  by  the  communication 
of  his  notes,  or  by  rerising  the  stenogiaphic 
report  of  them,  he  responds  by  telling  them 
not  to  report  him  at  all.  The  Council  are, 
therefore,  left  to  their  own  resources. 

UNITED  STATES. 

Railway  PAsanrosR. — ^In  the  case  of  SUmt  t. 
The  Chieago  ^  N,  W.  RJi,  Co.,  the  Supreme 
Court  of  Iowa  has  had  under  consideration  the 
frequently  recurring  question  of  the  right  of 
passengers,  who  have  piifbhased  tickets  for  a 
contiiiuons  journey,  to  stop  over  at  way  stations. 
Tb«  decision  of  the  Ibwa  Court  is  in  the  same 
sense  as  that  of  the  Quebec  tribunal  in  LivingtUme 
T.  The  O.T.R.R,  Co,^  reported  at  p.  13,  rol.  19,  of 
the  Lamtr  Canada  Juri&t.  The  action  was  for 
dsmagpes  for  the  expulsion  of  the  plaintiff  from 
the  <lefendant's  cars.  The  plaintiff  bought  a 
ticket  from  Clinton  to  Sioux  City.  Soon  after 
the  train  started,  the  conductor  gare  him  a 
die<^  which  notified  him  that,  if  he  wished  to 
leare  the  train  before  reaching  his  destination. 


he  must  obtain  a  special  permit  Without 
doing  so,  the  plaintiff  left  the  train  at  Marshall- 
town,  an  intermediate  station ;  remained  twenty- 
four  hours;  and  resumed  his  journey  the  next 
day,  on  the  train  passing  through  Marshalltown 
at  the  same  hour,  to  go  to  Boone.  The  con- 
ductor refused  to  permit  him  to  ride  on  his  ori« 
ginal  ticket,  and  put  him  off  at  the  next  station — 
State  Centre.  The  plaintiff  then  went  to  the 
ticket  office,  and,  bujring  a  ticket  from  State 
Centre  to  Boone,  again  entered  the  train ;  but 
the  conductor  refused  to  allow  him  to  ride,  un- 
less he  also  paid  the  fare  fh>m  Marshalltown  to 
State  Centre ;  and,  the  plaintiff  declining,  he 
was  again  expelled  from  the  train.  On  the 
question  of  the  second  expulsion  of  the  plain- 
tiff, the  Court  (See vers,  J.)  said : — 

«*  After  the  plaintiff  had  been  ejected,  he  pur- 
chased a  ticket  ftom  State  Centre  to  Boone,  and 
sought  to  enter  the  train  from  which  he  had 
been  ejected ;  and  was  prevented  from  so  doing 
by  the  conductor,  who  had  knowledge  that 
such  a  ticket  had  been  purchased.  In  OBrien 
V.  B.  t  W.  R.R.  Co.,  15  Gray,  20,  the  train  was 
stopped,  and  the  plaintiff  rightfully  ejected, 
and,  as  the  train  started  again,  the  plaintiff  got 
on  the  rear  car.  The  conductor,  being  so  in- 
formed, went  to  such  car,  and,  <  although  the 
plaintiff,  before  any  attempt  was  made  to  stop 
the  cars  a  second  time',  offered  to  pay  whatever 
fsre  the  conductor  should  demand,'  it  was  held 
that  the  second  expulsion  was  justifiable.  It  is 
said  by  the  court,  <  After  being  rightftiUy  expel- 
led from  the  train,  he  could  not  again  enter  the 
same  cars,  and  require  the  defendant  to  perform 
the  same  contract  he  had  broken.'  It  is  not 
necessary  that  we  should  go  so  far  as  was  done 
in  the  case  just  quoted ;  because  the  plaintiff  at 
no  time  offered  to  pay  his  fkre  from  Marshall- 
town  to  State  Centre.  He  had  just  ridden  on 
that  train  between  those  points;  and, as  we 
hare  said,  when  he  entered  the  cars  he  was 
bound  to  pay  &is  fare  to  his  destination.  This 
he  contracted  to  do;  and  the  defendant  con- 
tracted to  carry  him  on  that  train,  and  none 
other.  This  contract  was  broken  by  the  plain- 
tiff; and  he  had  no  right  to  insist  he  should  go 
on  that  train,  at  least  without  paying  or  offer- 
ing to  pay  the  fkre  between  Marshalltown  and 
State  Centre.  This  ruling  by  no  means  ex. 
eludes  him  fh>m  any  other  train.  Besides  this, 
suppose  the  plaintiff  at  State  Centre  had  ten- 
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dered  to  the  conductor  his  fare  from  that  point 
to  Boone,  could  it  be  claimed  this  would  entitle 
him  to  ride  on  that  train  to  the  latter  place  ? 
We  apprehend  not.  The  purchase  of  a  ticket 
from  the  ticket  agent  would  gire  him  no  greater 
rights ;  for  under  such  ticket  he  would  be  claim- 
ing the  same  right  under  the  same  state  of  fiicts 
he  would  not  be  entitled  to,  had  he  dealt  alone 
with  the  conductor.  The  fact  that  he  made  use 
of  another  agent  of  the  company  other  than  the 
conductor  cannot  enlarge  his  rights,  or  change 
the  legal  aspect  of  the  case.  It  mustbe  that 
the  transaction  with  the  agent  was  a  mere  con- 
tinuation of  the  transaction  with  the  conductor. 
Both  had  reference  to  the  right  of  the  plaintiff 
to  ride  on  that  train  without  the  pajrment  of 
fare  from  Marshall  town  to  Boone.  The  pay- 
ment of  such  fare  to  the  agent  could  not,  under 
the  circumstances,  give  him  any  more  or  greater 
rights  than  if  he  had  tendered  the  same  amount 
to  the  conductor." 


RECENT  ENGLISH  DECISIONS. 

Proxy. —  Bankruptcy  Rules,  1870,  provides 
that  the  instrument  appointing  a  proxy  shall 
be  under  the  hand  of  the  creditor,  and  in  the 
form  given  in  the  schedule  to  the  rules.  That 
form  is  as  follows :  <*  I  appoint  C.  D.,  of,  &c., 
my  proxy  in  the  above  matter.'*  A  creditor 
gave  his  solicitor  a  blank  proxy  duly  signed, 
and  the  solicitor  filled  in  his  own  name,  and 
undertook  to  act  under  the  proxy.  Held,  that 
the  proxy  was  good. — Ex  parte  Lancaster^  5  Ch. 
D.  911. 

SeaworihineM. — A  ship,  while  lying  in  the 
port  of  S.,  in  a  seaworthy  condition,  was  char- 
tered of  defendant,  by  the  plaintiff,  to  proceed 
to  a  wharf  in  said  port,  take  on  a  cargo  of 
cement,  and  proceed  with  it  to  the  port  of  D. 
While  lying  at  the  wharf  she  became  unsea- 
worthy,  though  without  the  knowledge  of  the 
defendant,  and,  while  on  the  voyage,  foundered, 
and  the  cargo  was  lost.  The  jury  found  the 
defendant  guilty  of  no  negligence.  lield^  that 
the  warranty  of  seaworthiness  attached  at  the 
time  the  ship  was  loaded  and  ready  to  start  on 
the  voyage,  and  was  not  satisfied  by  her  being 
seaworthy  while  lying  in  port  before  the  cargo 
was  on  board.^CoAn  v.  Davidson  et  al.j  2  Q.B.D. 
455. 

Statute. —  The  principle  appearing  to  have 
been  laid  down  in  Couch  ▼.  Steel  (3  £.  &  B.  402), 


that,  wheneyer  a  statutory  duty  is  created,  any 
person  who  can  show  that  he  has  sustained 
injuries  from  the  non-performance  of  that  duty, 
can  bring  an  action  for  damage  against  the 
person  on  whom  the  duty  is  imposed,  ques- 
tioned by  all  the  judges  in  Atkiruon  v.  Newcattle 
WaUrvforka  Co.,  2  Ex.  D.  441. 

StatuU  qfFraude. — 1.  K.  informed  his  daugh- 
ter and  her  intended  husband  that  he  had 
bought  a  house  which  should,  in  the  event  of 
the  marriage,  be  his  wedding  present  to  his 
daughter.  After  the  marriage,  the  daughter 
and  her  husband  entered  into  possession  of  the 
house,  a  lease  of  which  K.  had  bought,  subject 
to  payment  of  certain  instalments.  K.  paid  all 
instalments  which  fell  due  in  his  lifetime,  and 
died  leaving  a  sum  of  £110  still  to  be  paid, 
which  fell  due  after  his  death.  Held,  that 
possession  following  K.'s  verbal  promise  took 
the  promise  out  of  the  Statute  of  Frauds ;  and 
that  K.'s  agn^ement  was  to  give  a  house  free 
from  incumbrances,  and  that,  therefore,  the 
£110  must  be  paid  out  of  K.'s  estate. — VngUy 
V.  Ungley,  5  Ch.  D.  887  ;  s.  c.  4  Ch.  D.  73. 

2.  In  a  contract  for  the  purchase  and  sale  of 
land,  the  vendor  was  mentioned  only  as  a 
<'  trustee,  selliog  under  a  trust  for  sale."  HeUU 
sufficient  under  the  Statute  of  Frauds. — Catling 
V.  King,  5  Ch.  D.  660. 

3.  Eight  persons  made  an  agreement  to  con- 
vey certain  land  to  two  of  their  number,  by  an 
absolute  deed,  and  that  they  should  sell  the 
same  in  lots,  and  hold  the  proceeds  in  trust  for 
the  eight      The  defendant^   in     April,   1875, 
made  a  verbal  offer  to  W.,  agent  of  the  owners 
for  the  sale  of  the  lots,  for  some  of  them.      W. 
told  him  that  he  must  purchase  subject  to  cer- 
tain conditions,  printed  on  a  pl^n  of  the  landii^ 
and  which  W.  made  known  to  him.      The  last 
condition  was  to  the  effect  that  each  purchaser 
should  sign  si  contract  embodying  the  condi- 
tions, and  the  payment  of  a  deposit  and  tlie 
completion  of  the  purchase  within  two  month i^ 
from  the  date  of  the  contract.    W.  promised  to 
lay  the  offer  before  the  "  proprietors,"  and  soon 
after  wrote  the  defendant,  saying  the  «  proprie- 
tors "  had  accepted  his  offer,  and   inquiring 
about  his  wishes  as  to  the  title.    The  next  dav 
defendant  replied  that,  unless  he  was  at  liberty 
to  build  or  not^  the  offer  had  better  be  recon- 
sidered.     The  next  day  W.  answered,  saying 
the  acceptance  was  an  unconditional  one,  and 
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•k'fezidant  could  do  as  he  pleased  about  build- 
ing. Soon  after,  the  defendant  wrote,  declining 
to  go  on.  In  a  suit  for  performance,  held,  that 
the  use  of  the  word  "  proprietors  ^  sufficiently 
designated  the  vendors  to  satisfy  the  Statute  of 
Frauds,  but  that  the  signing  of  the  contract,  as 
required  in  the  printed  conditions,  constituted 
a  condition  precedent  to  the  completion  of  the 
contract^  and  therefore  the  defendant  was  not 
\rormd.~'EouiUr  r.  Miller,  5  Ch.  D.  647. 

Trade  Mark.—In  1862,  S.  C.  got  a  patent  for 
a  filter,  in  the  name  of  himself  and  his  son 
(t.  C,  the  plaintiff,  then  a  minor.  8.  C.  died 
the  Rame  year,  and  G.  C.  carried  on  the  busi- 
nesg  and  sold  filters  with  the  label :  «  8.  C.'s 
Improved  Patent  Gold  Medal  8elf^leanfling 
Bapid  Water-Filters."  In  1865,  the  patent  ran 
out,  and  in  1867,  the  plaintiff,  then  of  age, 
altf'red  his  label  by  inserting  in  it  in  place  of 
« S.  C.'8,'»  fc  G.  C.^,"  and  placing  over  it  a 
medallion  with  the  words,  «  By  Her  Majesty's 
Koyal  Letters  Patent."  In  1876,  the  defend- 
*Dis  relatives  and  former  employees  of  the 
plaintifif,  began  in  the  same  town  making  filters 
Very  much  like  plaintiffs,  but  with  this  label : 
-S.  C.s  Patent  Prize  Medal  Self-clcansing 
Kaptd  Water-Filters,  Improved  and  manufac- 
tfired  by  W.  &  Co."  Held,  dissolving  an  in- 
JQDction  granted  by  Bacon,  V.  C,  that  the  label 
vas  not  a  trade-mark,  but  a  description  only 
tbat  the  defendant's  lai>el  was  not  a  fraudulent 
mitation  of  plaintiffs,  designed  to  cheat  the 
public,  and  that  the  plaintiff  could  have  no 
''tanding  in  court  by  reason  of  the  fraudulent 
^'pre«entation  of  on  his  label  that  the  patent 
*M  still  subsisting— Ciiearm  v.  Walker,  5  Ch. 
D.  850. 

Tnut. — 1.  X  testator  appointed  real  estate  to 
^'  subject  to  a  term  of  years,  vested  in  trustees, 
who  were  directed  to  raise  a  sum  of  money 
tberefrom  and  to  pay  the  income  of  it  to  cer- 
^n  life-tenants.  This  was  done,  and  on  the 
<l<^th  of  the  life-tanants,  who  all  survived  N., 
^/i  that  the  personal  representative  of  N  was 
•ntitled  to  the  principal  of  the  fund. — In  re 
ynebeny't  TruU,  6  Ch.  D.  746. 

2.  All  benefits  derived  by  trustees  from  the 
tnwt-property  accrue  to  the  eestuia  que  trust, 
^Ten  thongh  the  benefit  was  secured  by  the 
t^'tetees  appearing  as  actual  owners  j  and  in 
«a«e  of  breach  of  trust  by*trustees  for  their  own 
Wnefit,  00  lapse  of  time  can  validate  the  trans- 


action. — Aberdeen    Town     Council  v.    Aberdeen 
Univeraity,  2  App.  Cases,  544. 


RECENT  UNITED  STATES  DECISIONS. 

Evidence. — Indictment  for  maliciously  threat- 
ening to  charge  a  person  with  a  crime,  with 
intent  to  extort  money.    Held,  that  evidence  of 
the  truth  of  the  charge  was  admissible  on  the 
question  of  intent. — Commonvealth  v.  Jonee,  121 
Mass.  57. 

Foreign  AUaehment, — A  salary  due  to  an  of&cer 
from  a  municipal  corporation  may  be  holden  by 
process  of  foreign  attachment.  Otherwise  of  a 
salary  due  from  the  State. — Rodman  v.  Mueeel- 
man,  12  Bush,  354.  The  former  proposition  is 
denied  in  Wallace  v.  Lawyer,  64  Ind.  511. 

Foreign  Judgment. — A  declaration  in  an  action 
on  a  foreign  judgment  must  show  that  the  court 
by  which  It  was  rendered  had  jurisdiction  of  the 
cause  of  action,  as  well  as  of  the  defendant's 
person ;  and  the  former  is  not  shown,  though 
(temble)  the  latter  may  be,  by  setting  out  the 
record  of  the  judgment. — Gebhard  v.  Qamiery 
12  Bush,  321. 

Frauds,  Statute  o/.—l.  A  written  memoran- 
dum of  a  pre-existing  verl«l  contract,  made  after 
breach  of  the  contract,  but  before  action  brought^ 
and  signed  by  the  party  to  be  charged,  satisfies 
the  Statute.— i?»rrf  v.  Munroe,  66  Me.  337. 

2.  The  defendants  ordered  lumber  of  plaintiffs, 
to  be  taken  from  certain  lots  designated  by  de- 
fendants in  plaintifl's'  yard,  and  to  be  cut  into 
sizes  required  by  defendants,  who  agreed  to  tako 
it  when  notified  that  it  was  ready.  The  lumber 
was  selected,  cut,  and  notice  was  given  to  defen- 
dants ;  butj  before  they  removed  it,  it  was  acci- 
dentally burnt.  Held,  that  the  contract  was  one 
of  sale  within  the  Statute ;  that  the  title  to  the 
lumber  had  not  passed  ;  that  there  was  no  accep- 
tance nor  receipt,  and  that  the  defendants  were 
not  liable  for  the  price  agreed  to  be  paid.-.- 
Cooke  V.  Millard,  65  N.  Y.  352. 

Fraudulent  Preference. — The  rules  of  a  stock 
exchange  board  provided  that  any  member  be- 
coming insolvent  might  assign  his  seat  to  be 
sold,  and  the  proceeds  should  be  applied  to  tl^^ 
benefit  of  members  to  whom  he  was  indebted,  to 
the  exclusion  of  outside  creditors.  The  pur- 
chaser could  not  become  a  member  until  elected. 
Held,  that  a  sale  and  disposition  of  the  pro^ 
ceeds  under  the  sale  did  not  constitute  a  fraudu- 
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lent  preference^  and  that  the  ^aesignee  in  bank- 
Tuptcj  of  a  member  whoae  seat  had  been  so  told 
could  not  recorer  back  debts  paid  to  other  mem? 
bere  out  of  the  proceeds. — Byde  ▼.  Fbmif,  94 
U.  8.  623. 

Orand  Jury, — An  indictment  for  burglary  com- 
mitted in  a  building  owned  by  a  corporation  was 
found  by  a  grand  jury,  two  of  whose  members 
were  stocldiolders  of  the  corporation.  Held^  no 
ground  for  quashing  the  indictment. — RoUand 
T.  Commonwealthy  82  Penn.  8t.  306. 

Huthand  and  Wifi. — A  husband  and  wife  are 
jointly  liable  for  a  trespass  committed  by  the 
wife  in  his  absence,  but  by  his  order. — Handy  v. 
Foley,  121  Mass.  259. 

Indictment — 1.  An  indictment  for  murder  «by 
firing  a  pistol/'  not  showing  how  the  deceased 
was  injured  by  such  act.  Eeid^  bad. — Shepherd 
▼.  The  State^  54  Ind.  25. 

"2.  A  statute  provides  that  any  person  who 
having  a  husband  or  wife  living,  marries  another 
person,  **  shall,  except  in  the  cases  mentioned  in 
the  following  section,  be  deemed  guilty  of  poly- 
gamy." The  following  section  excepts  persons 
•wJiose  husband  or  wife  has  been  absent  for  seven 
years,  and  is  not  known  to  be  living,  ffeld^  that 
•an  indictment  on  the  statute  need  not  negative 
.the  exception. — Commonwealth  v.  Jenningt^  121 
Mass.  47. 

Jneuranee  (Fire). — A  policy  of  insurance  on 
4)uildings  was  conditioned  to  be  void  from  the 
time  that  the  property  insured  should  be  levied 
•on  or  taken  into  possession  or  custody  under 
any  proceeding  at  law  or  in  equity.  An  exe- 
cution was  issued  and  delivered  to  the  Sheriff, 
on  a  Judgment  rendered  in  a  proceeding  to  en- 
force a  mechanic's  lien  on  the  buildings ;  and 
the  sheriff  advertised  the  buildings  for  sale  un- 
-der  the  execution,  on  a  certain  day,  without 
taking  possession  in  the  meantime,  and  before 
the  day,  the  buildings  were  burnt.  BeH  that 
ihe  insurers  were  liable. — Mant^facturenf  Ina,  Co. 
V.  OMaley^  82  Penn.  8t  400. 

Inturance  (Jj{fe). — 1.  A  condition  in  a  policy 
of  life-insurance,  making  it  void  if  the  assured 
shall  <<  die  by  his  own  hand,  sane  or  insane," 
^kes  effect  if  he  kills  himself  while  wholly  be- 
•reft  of  reason.— 2^  Ooyona  t.  Kniekerhoeker 
Jni.  Co,f  66  N.  Y.  232. 

2.  A  child,  though  of  age,  has  as  such  an  in- 
«urable  interest  in  the  life  of  his  parent. — Re- 
-terra  Mutual  In$.  Co.  r.  Kane,  81  Penn.  St.  164. 


Jury. — 1.  In  an  action  by  a  wife  to  recover 
damages  for  selling  liquor  ^beer)  to  her  hus- 
band, a  juror  testified,  on  the  voir  dire,  that  he 
thought  the  business  of  making  and  selling 
beer  was  a  «  perfect  nuisance,  and  a  curse  to 
the  community ;"  that  he  was  bitterly  opposed 
to  it,  and  would  do  all  in  hia  power,  except 
raising  mobs,  to  break  it  down.  Beld,  that  he 
was  incompetent  to  act  as  a  juror. — Albreeht  y. 
Walker,  73  111.  69. 

2.  At  the  trial  of  a  civil  action  for  conspir- 
acy, the  defendants  having  been  previously  con- 
victed on  an  indictment  and  imprisoned  for 
the  same  conspiracy,  a  person  who  has  ex- 
pressed an  opinion  that  one  of  the  defendants 
has  been  sufficiently  punished,  and  who  has 
signed  a  petition  for  his  pardon,  is  incompetent 
as  a  juror. — Aekbury  Ine.  Co.  v.  Warren,  66 
Me.  623. 

3.  The  drinking  of  intoxicating  liquor  by  a 
Jury,  even  in  a  capital  case,  does  not  of  itself 
vitiate  their  verdict. — Ruuell  v.  The  StaU,  53 
Miss.  367. 

4.  If  the  record  in  a  criminal  case  recites  that 
the  jury  were  «  duly  sworn,"  it  is  sufficient ; 
but  if  it  purports  to  recite  the  oath  and  does 
not  follow  the  statutory  form,  it  is  error. — 
Milee  v.  The  State,  1  Tex.  N.  8.  510.  So  if  it 
does  not  show  that  they  were  sworn  at  all,  but 
merely  that  they  were  *«  empaneled." — JRieh  v. 
The  State,  ib.  206. 

Landlord  and  Tenant. — The  owner  of  land 
who  forcibly  enters  thereon,  and  ejects,  with- 
out  unnecessary  force,  a  tenant  at  sufferance, 
who  has  had  reasonable  notice  to  quit,  is  not 
liable  for  an  assault. — Low  v.  ElweU,  121  Mass. 
309. 

Indictment. — An  indictment  for  larceny  of 
bottles  of  brandy  is  not  sustained  by  proof  that 
the  prisoner  drew  the  liquor  from  casks  into 
bottles  which  he  took  with  him  for  the  pur- 
pose.— Commonwealth  v.  Ocmin,  121  Mass.  54. 

Larceny. — The  stealing,  at  the  same  time  and 
place,  of  several  articles  belonging  to  Bereral 
persons,  is  but  one  offence,  and  a  conviction  oi 
larceny  of  one  of  such  articles  is  a  bar  to  an  in^ 
dictment  for  larceny  of  another. — WiUon  ▼.  T/u 
State,  45  Tex.  76. 

Malidoua  Proeeeutum. — ^If  A.  makes  a  fals< 
and  malicious  cha^^e  against  B,  by  resMOt 
whereof  B  is  arrested  and  indicted,  A  Is  liable 
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to  B  for  nuUidoiu  prosecution,  though  the  iacta 
chaiged  bj  him  did  not  amoant  to  an  indici- 
aUe  offence,  and  B  was  acquitted  on  that 
^WDd^Dermu  ▼.  Ryan,  fib  N.T.  385. 

Mmdamua. — Mandamns  lies  against  the  own* 
en  of  a  cemetery,  to  compel  them  to  pennittho 
borial  of  a  person  whom  the  owner  of  a  lot  in 
the  cemettriy  has  a  right  to  bury  there. — Mount 
Moriak  Cemetery  A9eoeiati<m  T.  Commontoeakhf 
n  Perm.  8t  235. 

Mailer  and  Servant. — The  engine  in  a  factory 
ng  moYed  from  one  part  of  the  building  to  an- 
^•ther,  and  thereby  its  shaft  was  left  projecting 
into  a  room  where  it  had  not  been  before,  and  a 
P^noo  employed  in  that  room,  while  attending 
to  ber  Qioal  duties  the  next  day,  the  shaft  not 
uviog  been  cut  o£f  as  it  should  haye  been,  was 
iojnnd  by  it.  Beldj  that  the  owner  of  the 
^tory  was  liable. — Fairbank  v.  Baentzche,  73 
III-  236. 

Municipal  Corporation  — A  city  has  not,  unless 
'pedaljy  empowered  by  its  charter,  power  to 
establish  fire  limits,  and  to  declare  wooden 
t'aildi&gs  within  such  limits  to  be  nuisances. — 
^  T.  Peterumy  45  Tex.  312. 

Sew  Trial. — 1.  A  verdict  cannot  be  set  aside 
'^caase  one  of  tho  jury  was  an  in&nt,  if  his 
B^ne  was  on  the  list  of  jurors  returned  and  im- 
l^aelled,  though  the  losing  party  did  not  know 
^  he  was  an  infiant  until  after  yerdid— 
^attm  y.  Feen^,  121  Mass.  93. 

t  A  and  B  were  indicted  jointly.  A  was  con- 
dieted  and  B  acquitted.  Meld,  that  A  might 
>&ve  a  new  trial  on  showing  that  B  could  glye 
^^Mal  evidence  for  his  defence,  as  he  could 
*^  bj  any  diligence,  have  obtained  B*s  eyi- 
^«»ce  befec.— i?iV?A  v.    The  StaU,  1  Tex.  N.  S 

Q^<^-*— An  office  was  tenable  for  six  years, 
^  antil  a  successor  should  be  elected  and 
^**ifiot  Before  the  term  expired,  a  successor 
^  elected  and  commissioned,  took  the  oaths 
^  office,  and  died.  Meld,  that,  on  the  expira- 
'•fin  of  the  term,  there  was  a  vacancy,  and  that 
*e  iocunbent  did  not  hold  oyn.^State  v.  -Swiy, 
^^  Ma  89. 

Partnertkip^The  partnership  of  A  and  B 
»*  dlawWed  by  the  death  of  A  j  and  B  after- 
■«ds  carried  on  the  same  business  in  partner- 
'^pwiihC.  ir«(d,  that  a  partner  retiring  from 
**(^her  firm  which  had  had  dealings  with  A 
••d  R,  Was  not  bound  to  notify  B  of  bis  retire- 


ment^ nor  liable  on  a  contrad  afterwaxds  made 
l^  the  remaining  members  of  his  firm  with  B 
and  C.^Oaar  v.  Muggine^  IS  Bush,  259. 

Party  Wall, — A,  owning  two  adjoining  lots  of 
land,  conveyed  one  to  B,  by  deed  duly  recorded 
containing  this  clause  :  '<  It  is  agreed  that  the 
partition  wall  of  any  building  hereafter  erected 
on  the  granted  premise's  may  be  placed  half  on 
the  granted  premises  and  half  on  the  adjacent 
lot ;  and  the  owner  of  such  lot  shall,  when- 
ever he  uses  the  wall,  pay  half  its  cost."  B 
built  a  party  wall  accordingly.  A  afterwards 
conveyed  the  adjacent  lot  to  C,  who  conveyed 
to  D,  who  used  the  party  wall.  Meld,  that  he 
was  liable  to  B,  either  on  the  covenant  in  the 
deed  from  A  to  B,  or  on  an  implied  assumpsit 
for  using  B's  property. — Richardeon  v.  Tobey^ 
121  Mass.  457. 

Railroad. — 1.  A  receiver  of  a  railroad  was  ap- 
pointed in  a  suit,  brought  by  holders  of  bonds  of 
the  railroad  secured  by  mortgage,  to  foreclose. 
Held,  that  he  should  pay,  out  of  the  net  eam> 
ings  of  the  road,  wages  due,  at  the  time  of  his 
appointment,  to  laborers  and  other  employees 
for  the  building  and  operation  of  the  road,  be- 
fore paying  anything  to  the  bondholders. — 
Mouylau  v.  Cline,  12  Bush,  60». 

2.  The  condiictor  of  a  railroad  train  is  bound 
to  keep  order  on  the  train,  and  to  protect  pas- 
sengers, to  the  best  of  his  ability,  against 
assaults  by  other  passengernj  and  if  he  does 
not  use  reasonable  exertions  to  do  so,  the  rail- 
road company  is  liable. — New  Orleans,  St.  Loui^ 
j-  Chicago  R.R.  Cg.  v.  Burke,  53  Migs.  200. 

Tax. — Assessments  for  making  roads  were 
laid  on  the  abutters  in  proportion  to  the  front- 
age  of  thrtr  estates  on  the  road.  Meld,  that  this 
system  was  unequal  and  unconstitutional,  as 
applied  to  rural  or  suburban  property. — Seeley 
V.  PitUhurgh,  82  Penn.  St.  360. 

WUneet. — A  and  B  were  jointly  indicted.  A's 
wife  was  admitted  as  a  witness  for  the  State. 
Meld,  error,  and  not  cured  by  the  subsequent 
entry  of  a  nol.  proe.  against  it. — Dill  v.  The  State, 
I  Tex  N.  8.  278. 


GENERAL  NOTES. 

In  the  year  1823  some  curious  evidence  was 
given  before  a  Committee  of  the  House  of  Com- 
mons appointed  to  inquire  into  the  existing 
mode  of  engrossing  bill?,  with  the  view  of  as-^ 
certaining  whether  it  wi  s  susceptible  of  altei 
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tions  with  advantage  to  the  public'service.  The 
Parliamentary  Counsel  to  the  Treasary  said  : 
^<  I  have  always  found  the  oldest  hands  the  most 
legible  ;  the  court  hand,  which  was  the  original 
hand  for  rectords,  was,  perhaps,  the  handsomest 
hand  that  ever  was  written  ;  the  present  engros- 
sing hand  results  from  the  court  hand  ;  I  find 
it  more  easy  to  read  the  engrossing  or  the  Court 
haud  than  any  other  hand  whatever."  An 
ofl&cer  of  the  CouTt  of  the  Court  of  Common 
Pleas  gave  evidence  to  show  that  modem  writ- 
ing would  not  remain  legible  any  length  of 
time  as  compared  with  the  <'  court  hand."  There 
is  no  doubt  that  the  writing  and  the  ink  in  Eng- 
land four  centuries  ago  were  admirable. 

— Mr.  James  W.  Gerard,  of  the  New  York  bar, 
'was  in  a  case  where  his  client,  plaintiff,  sat 
beside  him,  holding  a  gold-headed  cane.  The 
merits  were  with  the  plaintiff,  but  the  jury  went 
out  and  remained  out.  Eleven  of  them  were  in 
favor  of  the  plaintiff,  but  the  remaining  man 
would  not  listen  to  reason,  nor  did  he  seem  at  all 
inclined  to  give  any  ground  for  holding  out. 
They  so  remained  for  a  great  length  of  time. 
At  last  this  one  was  induced  to  say  why  he 
would  not  agree  with  the  others.  <  I  never  will 
find  a  verdict  in  favor  of  a  man  who  carries 
a  gold-headed  cane.'  This  still  checked  the 
others  *,  and  one  of  the  eleven  seemed  to  begin 
to  waver;  and  appeared  to  give  in  to  the  pro- 
priety of  the  principle  which  was  involved  in 
this  ostentatious  exhibition  of  a  gold-headed 
'Cane ;  but  he,  significantly,  called  the  obstinate 
-one  aside,  and  told  him  how  he  himself,  while 
they  were  all  in  court,  had  particularly  observed 
and  been  offended  at  this  gold-headed  cane,  and 
experienced  a  similar  feeling  of  repugnance 
•against  the  plaintiff ;  and  that  this  had  caused 
him  to  pay  particular  attention  to  the  cane,  and 
he  had  ascertained,  as  a  fact,  that  it  was  not  gold 
— only  pinchbeck — mere  brass  metal.  The 
obstinate  juryman  accepted  this  assurance,  and 
agreed,  with  his  fellows,  in  finding  a  verdict  for 
the  plaintiff. 

A  Curious  Will. — We  take  from  the  Boston 
Advertuer  the  following  account  of  the  mode  in 
-which  a  testator  punished  bis  avaricious  rela- 
tives by  a  clause  in  his  will  which  was  made 
4o  depend  upon  their  conduct.  The  Advertiser 
says : — ^'  A  curious  will  has  just  been  settled  in 
Berlin,  containing  a  moral  worth  a  wider  circu- 
lation than   a  mlser'^i    last   statement   often 


obtains.  The  poor  man  died,  when,  to  general 
surprise,  it  was  found  he  had  lett  34,000  marks. 
The  30,000  in  a  package,  signed  and  sealed,  was 
to  be  given  to  his  i;jative  town  in  Bavaria  ; 
1,000  each  to  three  brothers,  and  1,000  to  v\ 
friend  with  whom  he  had  quarreled.  It  was 
stipulated  that  none  of  the  four  should  follow 
the  body  to  the  grave,  which  suggestion  the 
three  brothers  gladly  accepted,  but  the  quar- 
reler walked  alone  and  forfeited  his  1,000  marks, 
for  the  sake  of  paying  a  last  mitigating  honor. 
When  the  package  was  opened  for  the  town,  it 
disclosed  another  will,  giving  the  30,000  toanyof 
the  four  who  should  disregard  the  stipulation/' 

English  Law. — The  Solicitonf  Journal  thus 
speaks  of  the  growth  of  English  law  during  the 
past  year  :  "  As  to  the  growth  of  English  law 
during  the  year,  there  is  little  to  be  said.  The 
last  session  produced  several  administrative 
acts,  such  as  the  Prii«on  Act  and  the  Solicitors' 
Examination  Act ;  but,  as  regards  alterations  in 
the  substance  of  the  law,  it  was  almost  a  blank. 
There  were  two  or  three  comparatively  small 
changes  in  real  property  law,  an  amendment  of 
the  Factors'  Acts,  and  a  useful  consolidation  of 
the  Settled  Estates  Acts,  but  little  more.  Nor 
can  we  point  to  many  judicial  decisions  of  wide- 
reaching  scope  or  great  importance.  The 
recently  devised  doctrine  of  the  fiduciary  rela- 
tionship of  the  promoter  has  been  again  laid 
down ;  and  the  doctrine  of  contempt  of  court, 
which  at  one  time  threatened  to  assume  alarm- 
ing proportions,  has  been  opportunely  checked 
by  the  Court  of  Appeal,  which,  In  reversing  a 
singular  decision  of  Vice-chancellor  Malins, 
stated  that  <  the  exercise  of  this  arbitrary  juris- 
diction ought  to  be  most  jealously  and  carefully 
guarded ;'  that  a  court  <  ought  not  to  resort  to  it 
except  in  cases  where  no  other  remedy  is  to  be 
found  f  and  that  it  was  <  a  power  which  ought 
only  to  be  used  in  extreme  cases.'  It  is  in 
lengthy  criminal  inquiries  and  in  ecclesiastical 
law  cases  that  the  year  has  been  mainly  memo- 
rable. The  case  of  ClifUm  r.  Eidsdale  has  pro. 
bably  settled  for  some  time  the  questions  as  to 
external  observances  *,  and  the  case  of  the  Rev. 
Arthur  Tooth,  who  after  being  <  attached  by 
his  body  until  he  should  have  made  satisfaction 
for  his  contempt,'  succeeded  in  placing  his  heel 
on  the  neck  of  Lord  Penzance,  has  brought  home 
to  the  public  at  large  a  profound  conviction  of 
the  mysterious  uncertainty  of  ecclesiastical  law." 
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ENGLISH  PLEADINGS. 

The  Judicature  Act  made  a  clean  sweep  of 
4he  system  of  special  pleading  once  so  fanfous 
a&d  80  fonnidable  in  England.    Under  the  pro- 
visions of  that  Act  no  particular  form  of  plead- 
ing is  necessary.    Those  who  come  before 'the 
Courts  are  directed  to  set  out  their  ground  of 
sction  concisely  and   clearly.    But   notwith- 
•standing  the  freedom  enjoyed  under  the  Sta- 
tute, there  is  a  tendency  at  times  to  relapse 
Into  the  prolixity  of  the  discanfed  system  of 
pleading.    In  a  recent  case  of  Daoy  y.  GarreUj 
before  the  Lords  Justices,  th^  appeal  referred 
solely  to  a  question  of  pleading,    'i'he  plaln- 
tifEs,  Davy  &  Co.,  in  stating  the  causes  of  action 
against  the  defendants,  delirered  a  claim  of 
forty4hree  pages  in  length,  in  which  they  went 
into  numerous  transactions  in  detail,  and  set 
«nt  the  whole  or  parts  of  some  thirty  letters, 
and  other  documents.    One  of  the  defendants 
objected  that  this  elaborate  pleading  was  prolix 
ud  embarrassing,  and  offended  against   the 
Toles  of  the  Judicature  Act,  by  which   it  is 
expressly  ordered  that  eyexy  pleading   shall 
contain  as  concisely  as  may  be  a  statement  of 
the  material  fiacts  on  which  the  party  pleading 
relies,  but  not  the  eyidence  by  which  they  are 
to  be  proved ;  while  by  another  rule  it  is  ordered 
that  any  expense  caused  by  unnecessary  pro- 
lixity of  pleading  shall  be  borne  by  the  party 
offendmg.    Vice-chancellor  Hall  deemed  the 
pleading  admissible  on  the  ground  that  the 
circumstances  of  the  case  were  special    and 
peculiar,  and  it  was  almost  impossible  to  say 
vhat  might  or  might  not  be  relevant  or  neces- 
sary.   The  Judge  remarked  that  it  is  not  easy 
to  please  a  defendant.    If  the  statement  of 
claim  is  too  long,  he  calls  it  prolix  j  if  it  is 
very  brief,  and  the  case  goes  to  trial,  he  will 
object  that  he  has  not  had  notice  of  the  precise 
n&ture  of  the  claim  against  him. 

The  defendants,  however,  appealed,  and  the 
effect  of  the  recent  decision  of  the  Lords  Jus- 
tices is  that  the  Vice-Chancellor  has  been 
overruled,  and  the  forty-three  paged  pleading 
rtruck  from  the  record.  In  delivering  judg- 
nientj  Lord  Justice  James  referred  in  pointed 


terms  to  the  necessity  of  guarding  against 
abuses.  » The  Court  must  take  *  care,"  his 
Lordship  said,  **  that  pleadings  shall  not  be 
allowed  to  degenerate  into  the  offensive  prac- 
tice formerly  in  force.  We  must  not  be  driven 
to  confess,  as  Oliver  Cromwell  did,  with  a  sigh, 
in  reference  to  his  ineffectual  attempts  to  re- 
form the  law  and  procedure  of  this  country, 
that  the  sons  of  Zerniah  are  too  hard  for  us.  I, 
for  my  part,  do  not  mean  to  suocumb  to  their 
devices."  His  Lordship,  no  doubt,  speaks  with 
the  knowledge  acquired  by  long  experience  of 
the  traps  and  snares  that  once  beset  the  path 
of  the  pleader,  and  his  views  will  secure  appro- 
val. It  may  be  remarked,  however,  that^ 
judging  from  the  statistics  given  in  our  last 
issue,  simplification  of  procedure  has  in  no  way 
diminished  the  length  of  trials. 


CONVENTIONAL  PRESCRIPTION 
The  case  of  B«U  v.  Hartford  Fire  Iruurance 
Co^  which  is  noted  in  the  present  issue,  present- 
ed a  question  of  some  novelty.  To  an  action  on 
a  policy,  the  defendants  pleaded  the  conven- 
tional prescription  of  the  policy,  in  which  it 
was  provided  that  no  suit  shall  be  "  sustainable 
« unless   commenced    within  twelve    months 
<<  next  after  the  loss  shall  have  occurred."  The 
plaintiff  answered  that  the  conventional  pre- 
scription was  interrupted  in  cousequence  of  the 
Company  having  tendered  a  certain  sum    in 
settlement.      Judge    Dunkin    refrained    from 
stating  a  rule  as  to  the  liability  of  conven- 
tional prescription  to  interruption.     His  Honor 
remarked  that  it  nmy  or  may  not  be  inter- 
rupted, according  to  the  preciKO  circumstances 
of  each  case.    But  in  the  prestint  instance  the 
Company    was    protected    by    a    clause    very 
strongly  drawn,  making  the  mere  lapse  of  time 
conclusive  evidence  against  the  validity  of  the 
claim.  Under  these  circiimKtance«,  it  was  held, 
the  tender  of  money,  at  once  refused,  did  not 
interrupt  the  prescriptioa. 


RIGHTS  OF  RAILWAY  BONDHOLDERS, 
We  print  in  this  issue  an  important  judg- 
ment rendered  by  Chief  Justice  Meredith  in  the 
case  of  WyaU  v.  Senecal,  affecting  the  rights  of 
railway  bondholders.  Tlic  cihc  is  also  of  gene- 
ral interest  to  hypothecary  creditors  where  any 
considerable  part  of  their  security  depends  ou 
immoveables  by  deRtinati«»n.  The  learned 
Chief  Justice  sustained  the  proceeding  in 
revendication  taken  by  a  bondholder  to  pre- 
vent rolling  stock  from  being  removed  from 
the  railway. 
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SUPEKIOR  COURT. 

Quebec,  Feb.  8, 1878. 

Mbbbditb,  C.  J. 

Wtatt  t,  SnnoAi.. 

BaUway  Bondholdertj  RighU  tZ-^SaUis- 
Coruervaioire. 

fftldt  that  a  holder  of  railway  bonds  has  the  rii^ti 
by  oonservatoiy  proeesif  to  i»reyeiit  rolling  ttoek 
whieh  is  hypothecated  for  the  payment  of  the  bonds, 
firom  being  remored  from  the  road. 

MniDiTH,  C.  J.  This  case  comes  before  tlie 
Court  upon  a  motion  to  quash  the  writ  of  soin^ 
rmwuHeatioH  therein  issued. 

The  declaiation  aUeges  that  the  plaintiff  is 
the  holder  of  certun  bonds  duly  issued  by  the 
Levis  k  Kennebec  Bailwaj  Company  in  rirtue 
of  various  acts  of  the  Legislature  of  this  Pro- 
Tince ;  that  by  law,  and  by  the  tenor  of  the  said 
bonds,  the  railway  belonging  to  the  said  Com- 
pany, and  all  the  rolling  stock,  and  equipment 
thereof,  became,  were,  and  are  mortgaged  and 
hypothecated  in  favour  of  the  said  plaintil^  lor 
the  amount  of  the  said  bonds,  and  of  the  inter- 
est due,  and  to  become  due  thereon. 

The  declaration  further  alleges,  that  for  some 
time  previous  to  the  institution  of  this  action, 
the  defendants  were  in  possession  of  the  said 
railroad,  and  of  all  the  rolling  stock  belonging 
to  the  same^~and  that  the  defendants,  with 
intent  to  defraud  the  plaintiff  and  to  deprive 
him  of  his  just  rights  as  a  mortgagee  of  the 
said  road,  had  caused  part  of  the  rollirg  stock, 
to  wit,  nine  platform  cars,  to  be  moved  from 
the  said  railway,  and  to  be  placed  on  the 
Grand  Trunk  Railway  at  the  81  Henri  Station, 
with  the  intention  of  causing  them  to  be  sent 
to  the  Acton  Station,  on  the  Grand  Trunk  Rail- 
way,  at  a  distance  of  more  than  100  miles  frx>m 
the  Levis  k  Kennebec  Railway. 

Upon  an  affidavit  alleging  these  fiMsts,  the 
plaintiff  obtained  a  writ  of  Sauie'Revendieationf 
under  which  the  said  platform  cars  have  been 
seised ;  and  the  defendants  now  move  that  the 
writ,  so  obtained,  may  be  quashed,  on  the 
ground  that,  even  according  to  the  allegations 
of  the  plaintifi^s  declaration,  the  plaintiff  was 
not  entitled  to  a  writ  of  SaineBevendicationy 
and  more  particularly  that  the  present  case  is 
not  one  of  those  in  which  a  writ  of  Same^IUven- 
dieolion  is  allowed  by  Article  866  of  the  Code 


of  Procedure,  which  is  in  the  following  words : 
"Whoever  has  a  right  to  revendicate  a  move- 
able, may  obtain  a  writ,  for  the  purpose  of 
baring  it  attached,  upon  production  of  an 
affidavit,  setting  forth  his  right  and  describing 
the  moveable  so  as  to  identify  it.  This  right  off 
attachment  in  revendication  maybe  exercised 
by.  the  owner,  the  pledgee,  the  depositary,  the 
usufructnaiy,  the  institute  in  substitutions,  and 
the  subsUtute." 

The  plaintiff;  it  must  be  admitted,  is  not  an 
''owner,  depositary,  usufructuary,  institute  or 
substitute  "  within  the  meaning  of  that  article. 
It  is  true,  however,  that  under  the  Quebec  Rail- 
way Act  of  1869,  railways  have  the  power  of 
pledging  their  property ;  but  the  plaintiff  never 
had  posseasidn  of  the  platform  cars  now  seised^ 
and  therefore  cannot,  either  under  the  Common 
Law  or  under  the  Code,  have  the  rights  of  ik 
pledgee. 

On  the  other  hand,  there  can  be  no  doubt 
that  the  plaintiff  has  a  hypothec  for  his  bonds  f 
and  I  believe  it  is  not  denied  that  that  hypothec 
extends  to  the  rolling  stock.  Moreover,  under 
the  4th  Section  of  the  36th  Victoria,  Chapter 
40,  the  bonds  **  constitute  a  privileged  claim  on 
« the  moveable  property  of  the  said  Company." 

Such  being  the  case,  the  plaintiff  contends 
he  most  have  some  means  of  protecting  the 
privilege  and  hypothec  which  he  holds  under 
the  law. 

The  defendants  answer  that  the  plaintiff  can 
protect  his  hypothecary  right  now  sought  to  be 
enforced  by  a  writ  of  capias  under  Article  800. 
But  the  plaintiff  replies  that  the  effect  ot  a  writ 
of  capias  would  be  simply  to  keep  the  defend- 
ants within  the  Province,  and  that  that  would 
be  of  no  advantage  to  him,— -and  that,  at  any 
rate,  any  remedy  he  may  have  against  the  de- 
fendants* persons  ought  not  to  interfere  with 
his  remedy  for  the  protection  of  the  property  in 
which  the  law  gives  him  an  interest 

This  is  the  first  case,  so  fer  as  I  know,  in 
which  the  question  now  to  be  decided  has 
been  discussed ;  and  it  is  certainly  by  no  means 
free  from  difficulty.  It  does,  however,  appear 
to  me  that  the  right  which  in  the  present  case 
the  plaintiff  has  as  an  hypothecaiy  creditor, 
was  in  effect  very  nearly  the  same  as  the  privi- 
lege which  an  unpaid  vendor  who  had  sold  on 
credit  was  allowed  under  the  177th  Article  of 
our  Custom. 
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The  unpaid  Tendor,  who  had  sold  for  ready 
moDiej,  had  a  right  to  proceed  nnder  Article 
176  as  owner;  hia  poaition,  thereibre,  would  be 
qnite  different  from  thai  of  the  present  plaintiii; 
who  ii  not  and  does  not  claim  to  be  the  owner. 

But  the  unpaid  rendor,  under  a  credit  sale, 
had  merely  a  priTilege  on  the  proceeds  of  the 
aale  of  his  goods,  in  the  same  way  as  the  plain- 
tiff would  have  a  privilege  upon  the  proceeds 
of  the  hypothecated  property  if  it  were  brought 
to  sale.  The  unpaid  vendor,  under  a  credit 
sale^  was  not  an  owner,  pledgee,  depoeitaiy, 
usafructuary,  institute,  or  substitute,  within 
the  meaning  of  Article  866  of  our  Code  of  Pro- 
cedure, and  yet  he  was  constantly  allowed  to 
protect  his  privilege  by  a  tatn^-^muermttoin, 
which  in  this  district  was  called  a  §auie-rtvendi- 
eatioH,  and  which  differed  but  little,  if  at  all,  in 
legal  effect,  from  the  process  now  before  the 
Court. 

In  three  cases  reported  (2  L.  C.  J.,p.  101),  it 
appears  to  have  been  decided  by  Mr.  Justice 
M ondelet  and  Mr.  Justice  Smith  that  an  unpaid 
vendor,  who  had  scrfd  on  credit^  might  seise  the 
goods  sold,  in  the  hands  of  the  vendor,  who  had 
become  insolvent. — (Lower  Canada  Jurist,  vol. 
I,p.l01.) 

A  decision  to  the  same  effect  was  rendered 
by  Mr.  Justice  Badgley  in  Le  Due  v.  Ttmrigny 
(5  Jur.  123),  and  by  Mr.  Justice  Monk  in  Bald' 
win  V.  Binmon  (6  Jur.  297)— the  process  being 
gpokea  of  in  the  two  cases  last  mentioned  as  a 


In  the  following  years,  in  this  district^  in  the 
of  PMfofi  V.  Ooffnan  (12  L.  C.  Rep.  252), 
the  plaintiff^  an  unpaid  vendor,  who  had  sold 
OQ  credit,  sued  out  a  saiiie^nvindieation ;  and 
the  only  question  which  seems*  to  have  been 
discussed,  was  as  to  whether  the  plaintiff  had  a 
ri^t  to  a  iauie-revendicaUan  without  an  affida- 
vit. 

Sir  A.  A.  Borion,  in  rendering  the  Judgment 
of  the  Court  of  Appeals  in  Hendenon  v.  Trem^ 
Uojf  (21  Jur.  p.  24),  referred  approvingly  to  the 
judlgmenta  in  Torranee  v.  Tkumuu^  Ledue  v. 
Tamrignift  and  Baldwin  v.  Binmare,  above  cited, 
obeerving : — <<  Les  tribunaux  du  pays  ont  souv- 
'^  ent  permis  aux  parties  interess6es  de  pratiquer 
-^  des  9aum-eoruervatair$M  pour  prot6ger,  dans 
^  des  caa  analogues,  des  droits  qn'elles  ^talent 
«  ezpoa6es  k  perdre." 

The  judgment  of  the  Court  of  Appeals  in 


Bendenon  v.  TVemblay,  itself,  has  an  important 
bearing  on  this  case. 

The  plaintiff  in  that  case,  as  an  unpaid  ven- 
dor, had  sued  out  a  taUie-mendication ;  the 
Court  of  Appeals  declared  that  the  sale  was  on 
credit,  and  therefore  that  the  plaintiff  was  not 
in  a  position  to  exercise  the  right  of  revendica- 
tion,  but  they  at  the  same  time  said,  that 
although  the  attachment  by  the  plaintiff  was 
^  in  the  nature  of  a  9ai9i$-^^e9endieaiion,  it  would 
<<  nevertheless  avail  to  him  as  a  <am«-c(MMir»a- 
« tain* 

The  contention  of  the  plaintiff  is  that  if,  as 
the  defendants  maintain,  he  be  not  entitled  to 
a  Mum-renendieaiianf  under  Article  866,  then 
that  he  must  have  a  remedy  under  Article  21, 
which  declares  that  «  whenever  the  Code  does 
«  not  contain  any  provision  for  enforcing  or 
<<  maintaining  some  particular  right  or  just 
«  claim,  or  any  rule  applicable  thereto,  any 
"  proceeding  adopted  which  is  not  inconsistent 
«  with  law,  or  the  provisions  of  this  Code,  is 
«  received  and  held  to  be  valid.^ 

The  plaintiff  further  contends  that  the  rem- 
edy which  he  has  adopted  protects  his  rights 
without  interfering  with  the  rights  of  any 
ether  person, — and  such  seems  to  me  to  be  the 
case,  for  the  effect  of  the  writ,  so  far  as  we  now 
can  see,  is  merely  to  prevent  the  carrying  away 
of  property  hypothecated  in  favour  of  the  plain- 
tiff;  and  as  to  the  name  given  to  the  writ,  I  do 
not  thlnlL  it  ought  to  materially  affect  the 
question  to  be  decided. 

It  is  to  be  recollected  that  when  the  Judg- 
ments of  the  Superior  Court,  of  which  I  have 
spoken,  were  rendered,  the  defendants  could 
urge,  and  did  urge,  the  provision  of  the  27th 
George  III.,  declaring  that  attachment  before 
Judgment  should   be  allowed  in  certain  cases 
only ;  and  that  the  case  of  the  unpaid  vendor, 
who  had  given  credit,  was  not  one  of  those 
cases.    Also  that  we  had  not,  at  the  time  of  the 
rendering  of  those  judgments,  any  general  pro- 
vision, such  as  is  to  be  found  in  Article  21  of 
the  Code  of  Procedure  already  cited ;  and  if  our 
courts,  without  any  provision  of  law,  such  as 
that  last  mentioned,  and  notwithstanding  the 
27th  George  III.,  allowed  the  unpaid  vendor 
the  benefit  of  a  ioitie^ofuerpaUnre  for  the  pro- 
tection of  his  privilege,  it  seems  to  me  that  the 
courts  now  ought  to  allow  the  plaintifi^  as  A 
privileged  and  hypothecary  creditor,  a   like 
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xemedy  for  the  protection  of  his  rights.  For 
these  reasons,  although  the  case  (which,  so  far 
as  I  know,  now  presents  itself  for  the  first 
time,)  is  not  free  from  difficulty,  I  deem  it  mj 
duty  to  reject  the  motions  of  the  defendants  to 
quash  the  ioisie'revendication. 

Motions  rejected. 

Bon,  O.  Irvine^  Q.C^  for  plaintiff. 
Mr.  BomSj  Q.  C,  for  defendant. 


Montreal,  Jan.  31, 1878. 

•     DUNKIN,  J. 

Bbll  v.  Hartford  Firs  Inburanoi  Co. 

CanoMtumal  Preaeriptum — InUrruptiofii~~Tender, 

Seldi  that  a  tender  (not  accepted)  of  money  by  an 
insurance  company  in  settlement  of  a  lou  is  not  an  in- 
terruption of  the  oouTentional  prescription  of  one 
year  under  the  policy. 

The  plaintiff  sued  to  recoTer  a  loss  under  a 
contract  of  fire  insurance.  An  interim  receipt 
had  been  granted,  but  the  fire  occurred  before 
the  policy  issued.  The  Company,  defendant, 
among  other  grounds  of  defence,  set  forth  that 
the  interim  receipt  was  given  subject  to  all  the 
conditions  of  a  future  policy ;  that  of  these  one 
was  that  no  proceeding  for  recovery  of  a  claim 
should  avail  unless  commenced  within  twelve 
months  after  the  loss,  "  and  should  any  suit  or 
action  be  commenced  later,  the  lapse  of  time 
shall  be  taken  and  admitted  as  conclusive  evi- 
dence against  the  validity  of  such  claim,  any 
statute  of  limitation  to  the  contrary  notwith- 
standing " ;  and  prescription  was  pleaded  ac- 
cordingly. 

The  plaintiff  answered  this  plea  by  saying 
that  the  Company,  on  the  18th  April,  1874, 
(within  the  year  after  the  loss,  and  also  within 
a  year  before  action  brought)  tendered  him 
$587.15,  and  that  the  term  of  the  conventional 
prescription  set  up  by  the  first  plea  was  there- 
by extended  so  as  to  count  from  that  date,  and 
therefore  did  not  avail  as  against  this  suit. 

On  this  point,  the  following  remarks  were 
made  by 

DuNKiir,  J.  As  to  the  first  question,  the 
Court  is  not  prepared  to  say  that  conventional 
prescription  is  not  liable  to  interruption.  It 
may  be  or  may  not  be,  according  to  the  precise 
circumstances  of  each  case.  The  clause  here 
invoked  as  creative  of  it  is  very  strongly  drawn 
— "no  suit  shall  be  sustainable  unless  com- 


menced within  12  months  next  after  the  loss 
shall  have  occurred  ** ;  and  if  commenced  later 
<<  the  lapse  of  time  shall  be  taken  and  admitted 
as  conclusive  evidenc.e  against  the  validity  of 
such  claim,  any  statute  of  limitation  to  the  con* 
trary  notwithstanding."    Interruption  against 
this  Is  claimed  simply  by  reason  of  a  tender  of 
money  made  unconditionally,  and  as  uncondi- 
tionally at  once  refused.     Such  tender  was  an 
indiscretion  from  the  present  point  of  view  of 
the  Company  defendant.     But  it  took  placer 
months  before  the  expiration  of  the  year,  and 
neither  caused  nor  tended  to  cause  delay  as  to^ 
prosecution  of  the  claim.      On  the  whole,  the 
Court  fSsils  to  see  in  it  any  interruption  off 
the  prescription  here  in  issue. 

Action  dismissed. 

Judahj  WurUU  j*  Branchaud  for  plaintifil 

CarUr  j*  K9ller  for  defendants. 


Montreal,  Feb.  5,  1878. 
Bain^illi,  J. 

HZLTABD  V.  HaRMBURGXR. 

Affidavit  under  Sec.  106,  Ineolvent  Act  qf  1875 — 

jProCAonotory. 

The  affidavit  required  for  a  writ  of  attach- 
ment under  the  Insolvent  Act'  may  be  sworn 
before  the  Prothonotary  or  his  Deputy,  notwith. 
standing  the  omission  to  include  this  officer  inr 
the  enumeration  in  Section  105  of  the  Act. 

Keller  for  plaintiff. 

Kerr  ^  Carter  for  defendant. 


COURT  OF  QUEEN'S  BENCH. 

Montreal,  Jan.  29,  1878. 

jPretetU :  Bobion,  C.  J.,  MoxK,  Ram  bat,  TBflsxnt,^ 
'  and  Cross,  JJ. 

RoBBRTsoN  et  al.  (plffs.  below),  Appellants ;. 
and  Lajou  (deft,  below).  Respondent. 

Warehoute  BeceipU^-Warehomemet^^PUading, 

Beldf  1.  That  a  document  in  the  following 

form  was  a  warehouse  receipt,  and  not  a  mere^ 

delivery  order  :•— 

"  Received  from  Ritchie,  Gregg,  Qilleapie  &  Co.,  on 
storage,  in  yard  Grey  Nun  Street,  the  following  mer- 
chandise, vIe. : — 

"(300)  Three  hundred  tons  No.  1  Clyde  Pig  Iron„ 
storage  free  till  opening  of  navigation, 

"  Deliverable  only  on  the  surrender  of  this  receipt 
properly  endorsed. 

Montreal,  5th  March,  1873." 

Thomas  Robibtscn  A  Co. 
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2.  That  the  parties  signing  such  warehouse 
receipt,  nn^d  yendon  of  the  iron,  could  not 
pretend  that  it  was  not  a  warehouse  receipt  in- 
asmuch as  they  were  not  warehousemen,  as 
against  a  holder  of  such  receipt  in  good  fi&ith. 

3.  That  such  warehouse  receipt  may  be 
transferred  by  endorsement  as  collateral  se- 
curity for  a  debt  contracted  at  the  time,  in  good 
faith,  the  pledgee  having  no  notice  that  the 
pledgor  is  not  authorized  to  pledge,  the  proof 
of  such  knowledge  being  on  the  party  signing 
the  receipt. 

4.  That  an  obligation  contracted  at  the  time 
may  be  made  to  cover  future  advances,  but  not 
past  indebtedness. 

The  Chief  Justice  and  Mr.  Justice  Cross,  al- 
though agreeing  with  the  majority  of  the  Court 
as  to  this  view  of  the  law,  would  have  reversed 
the  judgment  inasmuch  as  the  declaration  al- 
leged it  was  for  advances,  without  setting  forth 
that  it  was  for  advances  subsequent  to  the 
transfer  of  the  warehouse  receipts. 

The  majority  of  the  Court  were  of  opinion 
that  the  declaration  was  deflective,  but  as  the 
declaration  had  not  been  specially  demurred  to 
on  this  ground,  and  as  the  defendants  had  al- 
lowed the  plaintiff  on  the  issues  to  prove  the 
i^  that  advances  to  a  much  greater  amount 
than  the  value  of  the  iron  mentioned  in  the  re- 
ceipts had  been  made  by  Nelson  Davis  to 
Bitehie,  Gregg,  Gillespie  k  Co.,  subsequently 
to  the  transfer  of  these  receipts,  the  defect  in 
the  declaration  was  covered.  The  majority*  of 
the  Court^  therefore,  maintained  the  judgment 
of  the  Court  below,  and  dismissed  the  appeal 

with  costs. 

Judgment  confirmed. 

J7.  L.  Snomdon  for  Appellants. 

AbboU  f  Co,  for  Bespondent. 


HiABu    (plaintiff    below),    Appellant;    and 
BsoTD  (defendant  below),  Respondent. 

JSevmtUeatum — Service  qf  Declaration — Warehouae 
BaeeifU  given  by  other  than  a  Warehouseman. 

I.  It  is  not  neoesaary  that  a  oopy  of  the  declaration 
in  an  aetion  of  revendioation  should  be  served  at  the 
prothonotaiy'a  office  by  a  bailiff;  it  ia  sniBcient  that  a 
copy  be  left  at  the  office. 

2:  Warehoose  Receipts  gnmted  without  authority 
by  the  Prerident  and  Secretary  of  a  company  not 
doing  bosiness  as  warehousemen  are  invalid. 

This  was  an   action   in   revendication,  by 

which  the  appellant  as  endorsee  of  five  ware- 


house receipts  given  by  the  Moisic  Iron  Com^ 
pany  to  John  McDougall,  claimed  1100  tons  of 
iron  of  the  value  of  $29,500.  Two  of  the  re- 
ceipts were  signed  by  W.  M.  Molson  as  Presi- 
dent of  the  Company,  and  three  by  Roberts  as 
Secretary. 

The  defendants  filed  an  exception  to  the 
form,  alleging  that  a  copy  of  the  declaration 
was  not  served  upon  them.  A  certificate  of 
the  prothonotary  was  produced,  establishing 
that  a  copy  of  the  declaration  had  been  lodged 
in  their  office  within  three  days  from  the  ser- 
vice of  the  writ  of  summons.  The  defendants 
also  pleaded  to  the  merits,  that  they  were  not 
warehousemen  and  could  not  give  warehouse 
receipts;  that  their  President  and  Secretary 
had  no  authority  to  grant  such  receipts ;  that 
the  receipts  were  not  negotiable  instruments. 

The  Court  below,  holding  that  under  Arts. 
850  and  868,  the  copy  of  the  declaration  in  an 
action  of  revendication  must  be  served  by  a 
bailiff,  and  that  it  was  not  sufficient  that  it 
should  be  lodged  in  the  office  by  any  other 
party,  dismissed  the  action. 

Doaxov,  C.  J.  Art  850  of  the  Code  of  Civil 
Procedure  provides  that  in  cases  of  eaieie^rrH 
before  judgment  the  declaration  may  be  served 
at  the  same  time  as  the  writ,  or  by  leaving  a 
copy  thereof  at  the  Prothonotary 's  office  within 
three  dajrs  after  the  seisure  has  been  made. 
And  Art.  868  applies  the  provisions  of  Art.  850 
to  cases  of  revendication.  The  same  rule*is 
laid  down  in  Art.  804  as  to  the  service  of  the 
declaration  in  cases  of  capias,  although  in 
somewhat  different  terms.  This  mode  of  serv- 
ing the  declaration  is  not  new.  The  three 
articles  above  referred  to  are  taken  from  the 
Consol.  Stat.  L.  C,  c.  83,  s.  57.  Under  this 
statute  it  was  formally  decided  by  Mr.  Justice 
Monk  in  Be^hael  v.  McDonald  (10  L.  C.  Jurist, 
19),  by  Mr.  Justice  Badgley  in  Brahadi  v.  Ber^ 
gerony  and  by  the  Court  of  Appeals  in  the  same 
case  (10  L.  C.  Jurist,  18,  117),  that  the  declarar 
tion  need  not  be  served  by  a  bailiff,  but  that  it 
is  sufficient  if  it  is  filed  at  the  prothonotary's 
office  within  the  three  days  after  the  seizure  or 
service  of  the  capias.  The  majority  of  this 
Court  have  no  hesitation  in  holding  that  the 
filing  of  a  copy  of  the  declaration  in  the  pro- 
thonotary's office  was  a  sufficient  service  both 
under  the  terms ,  of  the  Code  and  the  juris- 
prudence which  has  sanctioned  this  practice. 
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On  the  merits  we  are  all  agreed  that  the 
action  mast  be  dismlBsedi  as  there  is  no  evi- 
dence whatsoerer  that  the  Moiric  Iron  Com- 
pany carried  on  the  business  of  warehousemen, 
nor  that  the  President  and  Secretary  of  the 
Company  were  erer  authorised  to  sign  ware- 
house receipts  to  pledge  the  Company's  pro- 
perty. 

The  judgment  will,  therefore,  be  confirmed, 

but  not  for  the  reasons  assigned  by  the  Court 

below. 

Judgment  confiimed. 

Doutre  ^  Co,  for  the  Appellant. 

Kerr  ^  Carter  for  the  Bespondenl 


[Iir  Chambibs.] 

Montreal,  Not.  19, 1877. 
Cross,  J. 
Ex  parte  Johh  Thompboit,  for  a  writ  of  Habeas 

Corpus. 
Habeae     Corpue — Variance     between    Judgment 

and  Commitment. 

1.  A  judgment  oondemnins  the  defendant  to  pay  oer- 
tain  00Bt8  speoified.  and  oonolading  with  the  wordB 
"  the  whole  with  ooetSf"  includes  the  necessary  future 
costs  of  executing  the  judgment,  and  a  commitment 
including  such  additional  costs  is  not  in  excess  of  the 
judgment. 

2.  A  habeas  corpus  will  not  be  granted  where  the 
petitioner  is  detained  in  a  suit  for  a  civil  matter,  before 
a  Oonrt  having  jurisdiction  over  such  matter. 

The  petitioner  represented  that  he  was  con- 
fined in  the  Common  Gaol  for  the  District  of 
Montreal  under  a  BherifPs  warranty  dated  18th 
April,  1877,  based  on  a  judgment  of  the  Su- 
perior Court  of  same  date,  declaring  absolute  a 
rule  for  coercive  imprisonment  obtained  by 
Henry  Jevons,  plaintiff',  against  the  petitioner 
as  defendant,  ordering  him  to  be  imprisoned 
until  he  shall  have  paid  $200.64  ot  a  debt^  with 
interest  from  the  9th  January,  and  costs  of  the 
rule,  with  $41.10  taxed  costs  in  the  cause. 

The  principal  reason  adduced  in  support  of  the 
application  was  that  the  terms  of  the  commit- 
ment were  in  excess  of  those  of  the  judgment 
The  excess  specified  was  that  the  commitment 
required  the  petitioner  to  pay,  in  order  to  be 
released,  the  costs  of  the  rule  $13.15 ;  costs  of 
writ,  $2 ;  and  costs  of  warranty  $4 ;  also  costs  of 
arrest^  $5. 

Cboss,  J.  The  strict  rules  applicable  to  con* 
victions  by  magistrates  and  tribunals  of  in- 
ferior or  limited  jurisdiction  cannot  be  allowed 
to  govern  the  present  case.    The  detention  of 


the  applicant  is  for  debt,  and  the  process  Is  in  a 
suit  for  a  civil  matter.  It  is  contended  that  the 
specific  cause  of  detention  should  have  beeh 
set  forth  in  the  Sheriffs  warranty  and  that  It 
should  have  appeared  to  be  one  for  which  the 
law  authorised  imprisonment.  It  is  fiiirly 
answered  that  the  Court  which  rendered  the 
judgment,  and  from  wliich  the  nrooesa  issued, 
is  a  Superior  Court  having  jurisdiction  over 
the  subject  matter,  in  fsivor  of  which  there  is  ft 
presumption  that  its  jurisdiction  has  been 
rightfully  exercised.  The  warrant  and  judg- 
ment authorise  the  prisoner's  detention  for  a 
cause  over  which  the  Superior  Court  had  juris- 
diction. Whether  their  judgment  was  erro- 
neous, or  their  authority  irregularly  exercised, 
cannot  at  present^  in  my  opinion,  be  made  the 
the  subject  of  a  valid  complaint  before  a  Judge 
of  this  Court  in  Chambers. 

If,  as  in  the  case  of  Cutler  determined  in  the 
last  Term  of  the  Queen's  Bench,  Criminal  Side, 
there  was  no  judgment  ordering  the  imprison- 
ment, then  I  would  liberate  in  the  absence  of 
a  legal  cause  of  detention.  But  here  it  Is 
otherwise.  There  is  a  judgment  ordering  the 
imprisonment^  and  the  Court  had  authority 
over  the  matter. 

As  to  the  reason,  that  the  warrant  or  com- 
mitment is  in  excess  of  the  judgment,  I  do  not 
find  this  to  be  so  in  fact.  The  costs  of  the  writ 
for  eonirainte,  the  Sheriff's  warrant  and  the 
bailiff's  fees  being  included  are  a  necessaiy  in- 
cident, a  sequence  of  and  comprised  within  the 
terms  of  the  judgment  of  the  18th  April  which 
specifies  all  costs  made  up  to  that  date,  and 
passing  a  condemnation  specific  for  everything 
incurred  up  to  that  date,  concludes  in  the 
words,  <<  the  whole  with  costs."  These  tenns 
apply. to  and  include  the  necessaiy  future  costs 
of  executing  the  judgment.  The  extent  of 
these  q^sts  cannot  at  the  time  be  foreseen  nor 
specified,  yet  they  are  a  necessary  incident  to 
carrying  into  effect  the  judgment  which  would 
in  all  like  cases  have  to  be  borne  by  the 
plaintiff^  unless  they  could  in  this  manner  be 
collected  from  the  defendant.  The  practice  of 
the  Civil  Courts  does  not  require  these  costs  to 
be  assessed  beforehand,  nor  could  they  well  be 
so  assessed. 

Application  refused. 

Euelide  Rojf  for  the  petitioner. 

St,  Pierre  for  the  Crown. 
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Montreal,  Feb^  1878. 
If  <Mnct  J. 
fi^lUffte  m^un,  VeMofh^  §»  Writ  of  Hi(b«at 

^^iBedK  C&rpUt  in  CM  'MatteH. 

A  writ  of  HabMs  twpvm  will  not  be  ffnmted  to 
libente  »  prisoner  obarffod  with  process  in  a  civil 
ioit,  «teQ  though  the  writ  of  MEMtition  in  rlrtne  of 
vM  bo  ^rte  ririMted  kM>«ir  to  be  IrredUnr.  if 
it  u  within  the  eoope  of  tiie  Jnriadiotion  of  the  Court 
fronwhiehitiMiied. 

Baoat,  J.  The  case  was  argued  before  Mr. 
Jtotice  Monk,  who,  being  indisposed,  lias  re- 
quested me  to  say  that  he  is  of  opinion  that 
the  writ  sbonld  be  refused,  and  his  order  to 
tiiai  eflfoct  is  endorsed  on  the  application.  As 
1  «ts  present  at  the  argument^  and  as  he  con* 
femd  with  me  on  the  matter,  he  has  requested 
me  to  state  his  reasons  for  refusing  the  writ» 
and  in  which  I  concur.  I  have  also  consulted 
tie  other  Judges  of  this  Court,  sare  Mr.  Justice 
Tenier,  with  whom  I  have  not  been  able  to 
<^fer,  on  account  of  his  being  at  Quebec. 
Those  present  here  agree  with  me  intheopi- 
.ajon  expressed  in  the  presen^»se. 

This  u  an  application  to  a  Judge  in  Chambers 

for  a  writ  of  Habeas  Corpus.    The  cause  of  com. 

mitment  was  alleged  to  be  a  warrant  of  the  l^heriff 

setting  up  a  writ  of  eonirauUe  par  eorpt  addressed 

to  flie  sud  Sheriil^  wherein  it  was  declared  and 

set  forth  that)  «  bj  judgment  rendered  in  the 

aid  Superior  Court  at  Montreal,  on  the  1st  day 

of  Jnne,  1876,  on  a  rule  for  cotUrainU  par  earpi^ 

obtsined  Ij  the  plaintifis  against  the  defendant 

ins  oertsin  cause  No.  2,581,  wherein  the  Dela- 

vai^Lsckawanna  k  Western  Railway  Company, 

*  body  politic  and  corporate,  duly  incorporated, 

AocoidiDg  to  the  Uws  of  the  State  of  New  Tork, 

one  of  the  United  States  of  America,  is  plain- 

^  and  Christopher  Healey,  of  the  City  and 

District  of  Mo;itreaI,  trader,  defendant,  the  said 

Christopher  Healey  was  condemned  to  pay  and 

atisfy  to  plaintiff  the  sum  of  $352,  currency, 

^th  interest  thereon  from  the  sixteenth  day  of 

November,  1875,  day  of  service  of  process  in 

this  cause,  until  actual  payment  and  costs  of 

mit,  and  it  was  further  declared  and  adjudged 

that  the  said  defendant  was  guilty  of  fraud,  by 

reason  of  his  purchase  from  plaintiff  and  non* 

P«fment  thereof  after  the  delivery  of  the  goods 

to  hia ;  it  was  ordered  under  the  said  judgment 


that  the  said  Christopher  Healey  be  imprisoned 
in  the  common  gaol  of  this  district  for  the  term 
and  period  of  three  months,  unless  such  debt 
and  costs  be  sooner  paid."  The  warrant  then 
relates  that  this  judgment  was  confirmed  In 
appeal,  that  the  said  defendant  had  ftdled  to 
pay  the  debt  and  interest  as  ordered  by  the  said 
judgment,  and  that  the  Sheriff  is  commanded 
to  take  the  body  of  the  said  defendant,  <'  and  to 
detain  him  in  the  common  gaol  of  the  district 
for  the  term  and  period  of  three  months,  unless 
he  pays  to  said  plaintiff  the  said  sum  of  $352 
with  interest  as  aforesaid,  and  also  the  sum  of  one 
dollar  for  the  writ  of  canlrainUJ*  The  warrant| 
therefore,  commands  the  bailiffs  and  gaoler  to 
whom  it  is  addressed  to  take  the  body  of  the 
said  Christopher  Healey,  if  he  be  found  in  the 
district)  « and  to  detain  him'  in  the  common 
gaol  of  the  said  district  for  the  term  of  three 
months,  unless  he  pays  the  said  plaintiffs  the 
said  sum  of  $352  with  interest  as  aforesaid,  also 
the  sum  of  one  dollar  for  the  writ  of  eorUrmnU 
par  corpi/* 

Two  grounds  are  urged  by  the  petitioner  in 
support  of  his  application :  first,  that  the  im- 
prisonment is  commanded  on  grounds  of  alleged 
fraud,  without  in  any  way  showing  that  the 
petitioner  had  been  guilty  of  said  offence ; 
second,  that  it  is  not  alleged  where  the  debt 
referred  to  in  the  commitment  was  contracted, 
and  that  there  is  no  ground  or  reason  set  forth 
to  warrant  the  imprisonment. 

The  rest  of  the  reasons  are  merely  formal. 

The  judgment  was  also  produced,  and  it  sets 
forth  the  purchase  by  defendant  of  goods  to  the 
value  of  $352  on  credit  on  a  certain  day ;  that 
on  that  day  defendant  knew  that  he  was  unable 
to  meet  his  engagements ;  that  he  concealed 
the  foot  from  the  plaintiffs  with  intent  to  de- 
fraud them,  and  that  he  had  not  paid  them. 
The  Court,  therefore,  condemned  the  said  de- 
fendant  to  pay  and  satisfy  to  plaintifiiB  the  said 
sum  of  $352  currency,  with  interest  thereon 
until  payment  of  costs  of  suit;  and  further 
declared  defendant  to  be  guilty  of  a  fraud  by 
reason  of  his  said  purchase  and  non-payment 
after  delivery  of  said  goods  to  him,  and  orderod 
that  defendant  be  imprisoned  in  the  common 
gaol  of  this  district  for  the  term  and  period  of 
three  months,  unless  the  said  debt  and  costs  be 
sooner  paid. 

At  the  argument,  it  was  contended— 1st,  that 
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the  warrant  was  not  in  oonfonnity  with  the 
judgment,  for  that  it  ordered  the  payment  of 
$1  for  subeeqaent  costs ;  2nd,  that  the  etrntratfOe 
conld  not  go  for  interest  and  costs,  but  only  for 
the  debt;  3rd,  that  the  warrant  should  have 
set  forth  the  amount  of  costs ;  and  4th,  that 
the  commitment  being  for  fraud,  it  was  for  a 
criminal  or  supposed  criminal  offence,  and  con- 
sequently that  the  application  was  not  made 
under  the  authority  of  Sections  20  to  25,  Cap. 
96,  C.  8.  L.  C. 

The  scope  of  this  argument  is  somewhat 
wider  than  is  suggested  by  the  reasons  of  the 
petition ;  but  taking  the  argument  as  it  was 
offered,  it  may  be  as  well  to  dispose  of  the  last 
point  This  is  beyond  all  question  an  applica- 
tion for  a  habeoi  under  the  sections  somewhat 
incorrectly  classed  as  being  those  relating  to 
habeas  corpus  ad  su^iciendum  in  civil  matters. 
In  other  words,  it  is  not  an  application  in  a 
case  of  detention  for  any  criminal  or  supposed 
criminal  offence.  We  have  therefore  to  meet 
the  prohibition  of  Section  26,  Cap.  96,  C.  8.  L.  C. 
<<  Nothing  in  the  five  next  preceding  sections 
contained  (that  is,  all  those  relating  to  so-called 
civil  matters)  shall  extend  to  discharge  out  of 
prison  any  person  charged  in  debt  or  other 
action,  or  with  process  in  any  eunl  suit."  This  is 
clearly  a  process  in  a  civil  suit.  The  prisoner 
is  held  on  the  warrant  of  the  Sheriff  acting 
under  a  writ  in  execution  of  the  Judgment 
The  fraud  justifies  this  sort  of  execution ;  but 
the  imprisonment  is  not  a  punishment  for  the 
fraud ;  it  is  only  an  execution.  As  C.  J.  Jervis 
said  in  a  similar  case,  «the  object  was  to 
get  the  money  by  coercing  the  person  of  the. 
debtor."  Dakins'  case,  16  C.  B.  92.  Whether, 
then,  the  process  be  good  or  bad  we  cannot 
touch  it  This  was  decided  in  Barber  r,  OHara^ 
8  L.  C.  R.,  p.  216.  There  was  also  the  case  of 
Donaghue^  which  was  brought  before  Chief 
Justice  Duval  on  application  for  a  writ  of  habeas 
corpus^  and  the  application  was  renewed  before 
Chief  Justice  Meredith.  Both  applications 
were  refused,  Chief  Justice  Duval  holding  that 
a  writ  of  habeae  corpus  cannot  be  granted  to 
liberate  a  prisoner  charged  with  process  in  a  civil 
suit)  evtin  though  the  writ  of  execution  in  virtue 
of  which  he  was  arrested  is  irregular,  and  Chief 
Justice  Meredith  said  that  even  if  the  arrest 
were  irregular,  yet  if  it  does  not  appear  to  be 
out  of  the  scope  of  the  jurisdiction  of  the  Court 


from  which  It  issued,  it  cannot  be  declared  void,, 
and  the  prisoner  consequently  cannot  be  libe- 
rated  by  habeas  corpus. 

Two  cases  of  Eicp.  Cutler  and  Exp,  Martin 
decided  in  the  Court  of  Queen's  Bench,  Crown 
side,  last  September,  were  cited.  In  the  first 
place  it  is  to  be  observed  that  they  were  decided 
by  the  Court  and  not  by  a  Judge  in  Chambers, 
and  this  might  perhaps  alter  the  question ;  but 
it  does  not  appear  that  they  laid  down  any 
principle  at  variance  with  the  view  now  taken. 
It  was  there  held  that  there  was  no  judgment 
to  warrant  the  detention,  and  therefore  that  it 
was  not  really  a  process  in  a  civil  suit,  but  ai 
most  the  semblance  of  one. 

Several  English  cases  were  cited,  and  par- 
ticularly Bracers  case,  I  Salkeld,  348,  and  San- 
Cher's  case,  1  Ld.  Baymond,  323.  These  cases 
both  turned  on  the  excess  of  jurisdiction  under 
a  special  authority.  The  former  was  the  au- 
thority of  commissioners  of  bankruptcy,  the 
second  that  of  an  ecclesiastical  court  The 
authority  of  the  Superior  Court— the  great 
court  of  original  civil  Jurisdiction  in  civil 
matters,  which  has  a  superintending  and  re- 
forming power,  order  and  control  over  all  courts 
and  magistrates,  and  all  other  persons  and  bo- 
dies politic  and  corporate  in  the  Province, 
saving  only  this  Court,  is  not  a  special  but  a 
general  power.  These  cases,  therefore,  do  not 
apply  in  any  way.  The  case  which  has  gone 
furthest  in  England  is  that  of  Dakins,  already- 
mentioned  ;  but  that  was  a  case  of  privilege. 
The  petitioner  had  a  right  to  be  discharged 
owing  to  a  personal  privilege,  and  the  Court, 
therefore,  gave  relief  by  way  of  habeas^  because 
he  was  plainly  detained  without  right,  not  on  a 
judgment,  but  by  an  execution  beyond  the  au- 
thority of  an  inferior  tribunaL 

Writ  reftiied. 
Carter^  Q.C.,  and  Devlin,  for  Petitioner. 

St,  Pierre  for  the  Crown. 


RULES  OFJPRACTICE. 

The  following  Bules  of  Practice  Ihade  by  the 
Court  of  Queen's  Bench,  Appeal  side,  at  Mon^ 
treal,  on  the  16th  March  last,  have  not  yet  been 
published  : — 

Present  :«-Doiuon,  C.  J.,  Moirs,  Ramsat,   San- 
born, TlBSUR,  JJ. 

BBGDLAa    GIHSRALXS. 

On  the  first  day  of  each  term,  the  Clerk  of 
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Appeals  thall  Ulj  before  the  Court  a  list  of  all 
cues  pendiDg  before  the  Conrt^  in  which  no 
proceedings  hare  been  had  for  more  than  a 
year,  indicating  the  name  of  the  parties  and  of 
their  lespectiTe  counsel,  the  nature  and  date 
ol  last  proceeding  had  in  such  case ;  and  such 
esses  shall  be  considered  to  have  been  deserted, 
and  the  Court  may  without  any  demand  to  that 
elEect  order  the  records  to  be  transmitted  to  the 
Court  below. 

This  role  to  be  enforced  in  cases  now  pend- 
ing as  well  as  to  future  cases  ftom  and  after 
the  first  day  of  March,  one  thousand  eight  hun- 
dred and  seyenty-eight. 


In  all  cases  of  Appeal  and  Error,  the  parties 
may  in  lieu  of  fiu^tums,  as  now  required,  file  a 
special  case  setting  forth  the  judgment  or  judg- 
ments appealed  from,  and  so  much  of  the 
pleadings,  eridence,  documents  and  orders  in 
the  cause  as  they  may  deem  necessary  to  enable 
the  Court  to  decide  the  questions  at  issue,  toge- 
ther with  such  propositions  of  law  or  fitct  as 
may  be  relied  upon  by  the  parties  respectiyely, 
and  such  special  case  shall  be  considered  as 
common  to  both  parties,  and  will  entitle  the 
counsel  engaged  in  the  case  to  the  same  fees  as 
if  separate  factum^  had  been  filed. 


The  cases  or  fiuH^ums  shall  be  printed  on 
paper  of  eleven  inches  by  eight  inches  and  a 
half,  the  type  to  be  small  pica  leaded  face,  and 
every  tenth  line  numbered  in  the  margin. 
(Certified,) 

L.  W.  MARCHAND, 

Clerk  of  Appeals. 


CURRENT   EVENTS. 

ENGLAND, 

KswsPAPn  BiPOBTS. — In  the  case  of  TJtiil  y. 
Etif  ei  al.f  decided  by  the  Common  Pleas  Divi- 
sion of  the  English  High  Court  of  Justice  on 
the  30th  ult.,  there  were  three  actions  for  libel 
brought  by  the  plaintiff,  a  civil  engineer, 
against  the  three  defendants  as  printers  and 
publishers  of  the  Daily  New»,  the  Standard  and 
the  Morning  Advertiaer.  Certain  persons  who 
had  been  employed  by  the  plaintiff  in  the  con- 
struction of  a  railway  in  Ireland  applied  to  a 
metropolitan  police  magistrate  for  a  criminal 


process  against  the  plaintiff,  to  recover  from 
the  plaintiff  the  wages  due  to  them.  The  ma^ 
gistrate  dismissed  the  application  on  the 
ground  that  he  had  no  jurisdiction,  and  a  re- 
port of  the  proceedings  was  printed  and  pub^ 
lished  in  the  defendants'  newspapers,  which 
was  the  libel  complained  of. 

At  the  trial  the  jury  found  the  report  in  the 
newspapers  to  be  a  ftdr  ^d  impartial  report  of 
what  took  place  before  the  magistrate.      The 
judge  ruled  4he  report  to  be  privileged,  and  his 
decision  was  sustained  by  the  Common  Pleas 
Division.    The  Solieiion'  Journal  says  that  this 
case,  though  likely  to  be  cited  as  a  leading 
case,  and  overruling,  as  Lord  Coleridge  said, 
what  has  been  over  and  over  again  laid  down 
by  great  judges,  is  really  only  a  return  to  the 
old  lines.    In  1796,  in  Curry  v.  WaUir  (1  Esp^ 
466 ;  1  B.  A  P.  S26),  an  action  was  brought  in 
respect  of  <*  an  account  published  in  the  news- 
paper called  the  iTVmM,"  of  an  application  for  a 
criminal  information.      It  was  ruled  by  Eyre, 
C.  J.,  and  afterward  by  the  Court  of  Common 
Pleas,  that  the  action  did  not  lie.    This  ruling, 
which  was  very  shortly  reported,  though  ap. 
proved  in  R.  v.  Wriyhi  (8  T.  B.  298),  soon  be- 
came a  mark  for  judicial  attack.      Lord  Ellen- 
borough,  in  R.  V.  FUher  (2  Camp.  663),  and 
Lord  Tenterden,  in  Duncan  v.  ThwaiU$  (6  D.  4 
B.,  at  p.  479),  distinctly  disapproved   of  it. 
Lord  Campbell,  in  Lewi*  v.  Levy  (E.  B.  k  E. 
637),  with  characteristic  caution,  expressly  left 
the  point  open.    Lord  Chief  Justice  Cockbum, 
in  Waeon  v.  Walter  (L.  B.,  4  Q.  B.,  at  p.  94), 
with  equally  characteristic  boldness,  predicted 
that,  if  any  action  or  indictment  founded  on  an 
ez  parte  proceeding  were  to  be  brought,  it  would 
probably  be  held  that  the  true  criterion  of  the 
privilege  was,  not  whether  the  report  was  ov 
was  not  ez  parte^  but  whether  it  was  a  fiEdr  and 
honest  report  of  what  had  taken  place,  pub- 
lished simply  with  a  view  to  the  information 
of  the  public,  and  innocent  of  all  intention  to 
do  injury  to  the  reputation  of  the  party  af- 
fected. 

Sib  Edwuid  Crbast. — Sir  Edward  Creasy, 
who  recently  died  in  England,  was  for  two 
years  Chief  Justice  of  Ceylon,  and  had  occupied 
an  inferior  Judicial  position  in  England.  He  is 
best  known  to  Americans  by  his  works,  "  The 
Bise  and  Progress  of  the  British  Constitution," 
and  <<The  Fifteen  Decisive  Battles." 
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A  JuDOi  Shot  at. — A  Cftblegrun  states  that 
Sii  George  Jessel,  Master  of  the  Rolls,  was  shot 
at  on  the  morning  of  Febnuury  22nd,  while 
alighting  from  a  cab  at  the  Rolls  Court,  bj  one 
i>adwell,  supposed  to  be  insane,  whom  the 
Judge  had  on  a  previous  occasion  ordered  to  be 
remoTed  from  the  Court  for  causing  a  disturb- 
ance. 

UNITED  STATES. 

Tn  VMSsva  or  a.  Lawtib's  SnrKna^— Judge 
Freedman,  In  ehaiging  the  Jury  in  a  eaae  tried 
last  week  in  the  New  York  Superior  Court, 
made  some  pertinent  reoiarks  upon  the  inter- 
•eatlng  «ubject  of  the  value  of  a  lawyer^  aer- 
vises.  Litigants,  and  those  who  have  occasion 
to  apply  to  the  profession  for  service  or  advice, 
«re  apt  to  estimate  the  worth  ot  what  is  done 
far  them  by  the  time  occupied  in  doing  it,  and, 
therefore,  are  very  much  dissatisfied  when  a 
ohaige  of  a  considemble  amount  is  made  for 
what  apparently  occupied  only  a  few  hours  or 
a  few  days  of  the  counsel's  time.  But,  as 
Jndge  Freedman  says : 

"To beoome  profloient in  the  neoenuy  knowledge 
relating  to  all  these  mAttere  inyolres  yean  of  self- 
•deniali  close  application  and  derotion)  and  a  study  of 
almost  a  life-time.  A  lawyer's  compensation  is, 
thereforof  not  to  be  measured  merely  by  the  time  he 
aetoally  spends  in  the  discharge  of  his  duties.  An 
>adTioe  siven  in  a  short  interval,  but  founded  upon 
years  of  previous  aoquaintanoe  with  the  question  in- 
volved, may»  in  an  important  case  involving  large  in- 
terests, be  worth  quite  a  sum  of  money." 

The  popular  feeling  in  reference  to  lawyers' 
ohaiges  is,  however,  to  some  extent  encouraged 
by  the  action  of  certain  members  of  the  bar 
who,  to  secure  business,  underbid  their  brethren, 
4md  certain  others  who  habitually  make  no 
charge  for  advice,  even  to  those  able  and  will- 
ing  to  pay.— J/6any  Law  Journal, 

RiOHis  AND  IvsAviTT. — ^The  connection  of 
Tiches  and  insanity  has  been  forcibly  made 
manifest  by  several  cases  pending  before  the 
courts  of  New  York  during  the  past  month  or 
two.  The  Lord-Hicks  case  and  that  of  Miss 
Dickie  have  given  the  newspapers  an  oppor. 
tunityto  attack  the  laws  relating  to  lunacy 
«nd  the  estates  of  persons  of  unsound  mind, 
and  to  propose  all  sorts  of  changes  therein  for 
the  purpose  of  protecting  those  whose  property 
is  liable  to  tempt  their  immediate  velatives  to 
construe  eccentric  acts  into  evidences  of  in- 
sanity.   That  the  laws  need  amendment  is  un- 


doubtedly true,  but  they  should  not  be  so 
altered  as  to  take  from  the  immediate  relatives 
of  persons  believed  to  be  insane  all  right  to 
appeal  to  the  courts  of  law  and  authorities  for 
power  to  control  such  persons  and  their  pro- 
perty. While  the  immediate  relatives  of  an 
individual  may  not  always  be  solicitous  after 
his  wellkre,  as  a  rule  they  are  so,  and  they  cer- 
tainly are  more  to  be  trusted  than  a  stranger 
who  volunteers  to  interfere.  The  subject  Is 
one  of  difficulty,  and  under  the  best  devised 
systems  will  occur  cases  of  wrong  and  oppces- 
sion. — lb. 

WoMsv  AS  Advooatbs.— The  Washington 
House  of  Representatives,  Feb.  21,  passed  the 
bill  admitting  women  to  practise  before  the 
Supreme  Court  of  the  United  States : — ^Yeas, 
169 ;  nays,  87. 

TiSTXMOMT  or  AoooMFUCis. — Xn  StaU  v.  J7ysr, 
10  Yroom  (39  N.  J.  Law),  698,  it  is  said  that 
although  the  practice  of  courts  is  to  advise 
Juries  not  to  convict  a  defendant  on  the  uncor- 
roborated testimony  of  an  accomplice,  yet  a 
conviction  founded  on  such  evidence  is  strictly 
legal.  This  doctrine  is  supported  by  high 
authority.  In  Atwoad  and  R6bbini  eats,  1 
Leach's  C.  C.  464,  which  was  a  trial  for  robbery 
ftom  the  person,  the  only  evidence  to  identify 
the  prisoners  and  connect  them  with  the  rob- 
bery was  the  testimony  of  an  accomplice,  that 
he  and  defendants  were  the  persons  that  com- 
mitted the  crime,  and  a  conviction  was  held 
legal.  In  Rex  v.  Durham^  1  Leach's  C.  C.  478, 
the  case  was  permitted  to  go  to  the  jury  upon 
the  sole  evidence  of  an  alleged  accomplice^  the 
judge  stating  that  the  twelve  judges  who  sat  in 
the  Aiwood  and  Robbing  case  were  unanimously 
of  the  opinion  that  the  practice  of  rejecting  an 
unsupported  accomplice  was  rather  a  matter  of 
discretion  with  the  court  than  a  rule  of  law. 
In  Bex  V.  Joims,  2  Campb.  431,  Lord  Ellen* 
borough  remarks,  "no  one  can  reasonab^ 
doubt  that  a  conviction  is  legal,  though  it  pro- 
ceed on  the  evidence  of  an  accomplice.  Judges 
in  their  discretion  will  advise  a  juiy  not  to  b^ 
lieve  an  accomplice  unless  confirmed."  In 
Sex  V.  WUket,  7  C.kV.  272,  Alderson,  B.,  aaid 
to  the  juiy,  « you  may  legally  convict  on  the 
evidence  of  an  accomplice  only,  if  you  can 
safely  rely  on  his  testimony."  To  the  same 
effect  see  Se^.  v.  Farlar,  8  C.  A  P.  106.  In  Meg, 
V.  Siubbe,  33  E.  L.  ft  Eq.  R.  562,  it  is  said  «  it 
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is  not  a  rale  of  law  that  accomplices  most  be 
confinned  in  order  to  render  a  conviction  ralid, 
bat  it  is  usual  in  practice  for  the  Judge  to  ad- 
Tise  the  jury  not  to  conyict  on  such  testimonj 
alone,  and  jurors  generally  attend  to  the  judge's 
direction,  and  require  confirmation,  but  it  is 
only  a  rule  of  practioe."  In  1  Wharton's  Cr. 
Law,  )  783,  the  author  states  that  the  prepon- 
dersnce  of  authority  in  thia  country  is  that  a 
jury  may  convict  a  prisoner  on  the  testimony 
of  an  accomplice  alone,  though  the  court  may 
st  its  discretion  advise  them  to  acquit  unless 
such  testimony  is  corroborated  on  material 
points,  and  numerous  authorities  from  different 
States  are  given  in  support  of  this  statement. 
In  Pennsylvania,  the  statute  establishes  a  dif- 
ferent role.  If  the  credibility  of  the  accom- 
plice be  otherwise  impeached,  it  is  groond  for 
new  trial.  Pm^^  v.  Basnet,  05  Barb.  400.— 
Albmjf  Law  JcunuU. 

Tem  Lati  Mb.  Willxs. — Oideon  Welles^  ez- 
Seeretary  of  the  Navy,  who  died  recently, 
studied  law  in  the  oi&ces  of  Chief  Justice  WiU 
lisms  and  Judge  Ellsworth,  of  Connecticut,  and 
WIS  admitted  to  the  bar,  but  he  was  never  en- 
gaged in  active  practice. 

BiAxiMATiov  or  TBI  AcouBiD. — Ashortttmo 
ago  a  bill  was  introduced  in  the  English  Parlia- 
ment, the  object  of  which  is  to  permit  the 
questioning,  on  oath,  of  persons  accused  of 
crime,  and  the  motion  for  its  second  reading 
gave  rise  to  an  extended  discussion.  The  argu- 
ments advanced  for  and  against  the  bill  were 
ezoeedtngly  able,  and  show  that  those  members 
who  took  part  in  the  debate  have  made  them- 
selves  fiuniliar  with  the  subject.  The  advocates 
of  the  measure  contended  that  the  result  fol- 
lowing its  adoption  would  be  the  surer  convic- 
tion of  the  guilty  and  the  greater  chance  of 
escape  of  the  innocent.  That  an  innocent 
prisoner  of  intelligence  would  be  benefited 
was  admitted,  but  it  was  claimed  that  the  pro- 
po»Kl  law  would  change  the  onus  of  proof 
from  the  proeecntion,  where  it  new  is,  to  the 
defence.  The  bill  provides  that  a  refusal  of  the 
accused  to  testify  shall  not  create  a  presump^ 
tian  against  him,  but  as  the  inference  to  be 
drawn  from  the  prisoner's  action  must  be 
dmwn  by  a  jury,  it  was  alleged  that  this  pro- 
vision  would  amount  to  nothing.  The  opinion 
of  the  chief  judge  of  the  New  York  Court  of  Ap- 
peals that  "  the  change  has  not  given  very 


great  satisfaction  "  here,  and  that  of  the  Chief 
Justice  of  New  Jersey,  tha^  while  the  "  system, 
with  respect  to  the  elucidation  of  truth,  has 
worked  well,"  it  has  led  to  a  great  amount  of 
perjury,  was  quoted  in  opposition  to  the  mea- 
sure. The  prospects  of  the  success  of  the  bill 
seem  remarkably  good,  as  it  was  passed  to  a 
second  reading  by  a  minority  of  109.  The  r^ 
suit  of  an  experiment  of  a  similar  character, 
made  here,  has  proved  satisftctory,  and  we  are 
confident  that  very  few  would  wish  to  have  the 
old  rule  restored.  The  law  may,  indeed,  some- 
times work  harshly  in  this  way.  When  A 
prisoner  is  pat  upon  the  stand  to  testify,  the 
prosecution  is  able,  under  pretense'  of  impeach- 
ing him  as  a  witness,  to  introduce  testimony  in 
relation  to  his  character.  Thus  it  is  dangerous 
for  a  person  whose  reputation  has  been  bad  to 
testify  in  his  own  behalC  But  if  he  does  not 
testify,  the  Jury,  in  a  doubtAil  case,  are  in- 
clined to  infer  guilt,  though  the  statute  oon- 
tains  a  provision  that  refusal  to  testify  shall 
raise  no  presumption.  This,  however,  is  con- 
sidered a  minor  evil,  as  it  affects  only  those 
who  have  by  their  course  of  life  deprived  them- 
selves of  public  sympathy.  To  an  innocent 
person  of  previous  good  character,  accused  of 
crime,  it  is  a  very  great  advantage  ^d  undoubt- 
edly reduces  to  almost  nothing  the  chances  of 
conviction  in  such  cases.  That  the  guilty  are 
much  more  frequentiy  convicted  than  in  for- 
mer times  is  also  very  certain. — Albany  Law 
Journal, 

QUEBEC. 

CouBT  OF  Qunif's  Beich,  QuiBio. — Feb.  22, 
Hon.  Atty.-Oen.  Angers  introduced  a  bill  to 
amend  Chap.  77,  C.  8.  L.  C,  respecting  the 
Court  of  Queen's  Bench.  The  object  is  to  en- 
able the  Court  to  sit  longer  on  the  Civil 
8ide.  To  carry  out  this  object  it  is  proposed  to 
appoint  a  sixth  Judge. 


RECENT  VNITED  STATES  DECISIONS. 

Trial. — The  want  of  any  record  of  an  arraign- 
ment, even  in  a  capital  case,  is  not  error,  if  the 
record  shows  a  plea  of  not  guilty ;  otherwise,  if 
it  does  not— J?aWy  v.  The  State,  I  Tex.  N.  8. 
248. 

Trade-mark.'^ATL  official  inspector  of  fish, 
who  brands  the  packages  of  fish  packed  by  him 
in  the  course  of  his  duty  with  his  official  bnnd| 
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does  not  thereby  gaia  a  private  right  in  such 
brand  as  trade-mark. — Chaae  ▼.  Mayo^  121  Haas. 
343. 

TTot^rffOttrM.— Trespass  by  a  riparian  proprie- 
tor for  carrying  away  grarel  from  the  bed  of 
the  stream.  The  Court  took  judicial  notice 
ithat  the  stream  was  not  navigable,  and  held 
that,  this  being  so,  the  fact  that  its  bed  was  not 
included  in  the  United  States  Survey,  nor  in 
terms  conveyed  to  the  riparian  owner,  did  not 
.exclude  his  ownership  ad  filum  a^wt.^^Roti  v. 
J^aMr,64lnd.  471. 


NEW  PUBLICATIONS, 

Mr.  Joel  Prentiss  Bishop,  the  well-known 
4iuthor,  has  recently  published  a  work  on  ^  The 
Doctrines  of  the  Law  of  Contracts."  In  his 
.prefftce  he  says : 

"  This  book  is  the  outgrowth  of  a  plan  to 
collect,  in  simple  and  compact  language,  and 
anange  in  an  order  of  my  own,  the  essential 
doctrines  of  the  law  of  contracts ;  referring 
mainly  to  the  larger  books,  which  the  reader 
was  expected  to  consult  as  he  had  occasion, 
for  illustration  and  the  adjudged  cases.  But 
on  proceeding  to  do  what  I  had  thus  onder- 
taken,  I  found  the  plan  impossible  with  me, 
though  doubtless  it  would  not  be  with  an  au. 
thor  of  greater  ability.  When  I  felt,  in  those 
books,  for  the  ribs  in  the  body  of  the  law  of 
contracts,  and  for  the  spinal  column,  I  could 
not  distinguish  rib  or  backbone  from  muscle. 

"  Should  I  abandon  altogether  what  I  meant? 
That  I  would  not  do.  So  I  have  traveled 
through  the  adjudged  cases,  collected  the  lead- 
ing doctrines,  aiid  arranged  from  them  what  I 
deemed  to  be  a  skeleton  of  the  law  of  the  sub- 
ject, put  with  it  so  much  of  flesh  in  the  form 
of  illustration  as  seemed  imperative,  and 
draped  the  whole  with  as  thin  a  guuze  of  need- 
less words  as  I  deemed  the  public  taste  would 
bear.  My  object  has  been  to  present  the  body 
of  the  law  of  contracts,  without  its  bloat,  in 
form  to  be  examined  and  re-examined,  by  old 
«nd  young,  the  learned  and  the  unlearned, — 
the  student,  the  practicing  lawyer,  the  judge, 
the  man  of  business, — as  any  skeleton  is,  by  all 
classes  of  .enquirers. 

"  But  why  refer  to  so  many  cases  ?    Because, 

first,  the  foot-notes  are  in  nobody's  way, — they 

'  Mo  not' injure  the  book  for  those  who  do  not 


wish  to  use  them.  Secondly,  those  who  have 
occasion  to  look  beyond  the  general  doctrines, 
which  the  text  supplies,  into  their  minuter 
forms,  or  to  see  further  Illustrations  of  them, 
have  here  the  directions  provided  for  ready  use. 
Thirdly,  practitioners  who,  in  arguing  before  a 
court,  desire  to  rely  on  a  proposition  in  the 
book,  have  thus  the  means  in  hand  for  making 
the  proposition  good." 


DiSTUBBXKO  THE  DBjin. — ^Thc  New  York  Sun 
has  the  toUowing :  A  survivor  of  the  wreck  of 
the  iron-clad  Teeumteh,  who  lives  in  this  ciiy, 
received  a  letter  on  Monday  from  the  United 
States  Attorney  for  the  Southern  District  of 
Alabama,  informing  him  of  the  granting  of  a 
perpetual  injunction  against  junk  dealers,  and 
all  other  persons,  restraining  them  from  inter- 
fering with  the  remains  of  the  iron-clad  and 
two  hundred  men  whose  bones  lie  in  her  hnlk 
at  the  bottom  of  Mobile  Bay.  The  Teeumaeh 
was  sunk  by  a  torpedo  in  the  channel,  off  Fort 
Morgan,  Mobile  Bay,  in  the  fight  under  Admi- 
ral Farragut  on  the  5th  of  May,  1864,  and,  of 
the  two  hundred  souls  on  board,  only  seven 
escaped.  They  found  egress  through  a  hatch 
eighteen  inches  square,  in  the  turret  The 
wreck  has  lain  ever  since  deep  down  in  the 
quicksand  where  the  vessel  sank, — a  vast  iron 
coffin  for  the  men  who  went  down  in  her,  no 
attempt  having  been  made  to  recover  their 
bodies.  Secretary  Bobeson  sold  the  wreck, 
last  winter,  to  junk  dealers,  for  old  iron.  It 
being  necessary  to  make  some  six  hundred 
blasts  to  obtain  the  iron  in  pieces,  which 
would  have  scattered  the  bones  of  the  patriots 
in  all  directions,  steps  were  taken  to  stop  this 
desecration  of  the  patriots'  remains,  and  a  tem- 
porary injunction  was  obtained.  An  appeal 
from  the  proceedings  was  taken  by  the  junk 
dealers,  and  the  United  States  Circuit  Court  for 
the  District  of  Alabama  has  ordered  that  the 
injunction  be  perpetual. 

Going  Bbtokd  thb  Jurisdiction.— A  creditor 
in  Maysvillc,  Ey.,  sought  to  get  an  attachment 
on  the  ground  that  his  debtor  had  said,  "  I'm 
going  to  sell  out  and  go  to  hell,"  thus  justify. 
ing  a  belief  that  he  intended  to  quit  the  State. 
The  Justice  decided  that  the  remark  was  no 
indication  that  the  debtor  meant  to  go  out  of 
Kentucky. 
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BUSINESS  IN  APPEAL, 

The  delays  of  justice  have  at  all  times  been 
the  subject  of  serious  complaints,  and  thegriev- 
SDoe  has  often  been  of  great  magnitude.  It  is 
not  possible  entirely  to  aroid  the  inconyenience, 
but  it  is  not  the  less  the  duty  of  the  legislator 
to  adopt  every  possible  means  of  iiEM^ilitating 
the  transaction  of  legal  business.  Within  the 
last  twenty  years  much  has  been  accomplished 
m  this  direction  by  cutting  down  the  delays  of 
procedure;  but  all  this  fuls  to  secure  the 
desired  result  so  long  as  obstacles  occur  in  the 
hearing  and  abjudication  of  cases.  A  mere  cry 
for  «*dt88patch"  is  idle.  Despatch  without 
opportunity  for  due  deliberation  would  be  a 
miBfortune.  On  the  composition  of  the  judicial 
body,  and  the  ftcilittes  they  have  for  hearing 
and  deliberating,  we  must  depend  for  securing 
the  only  kind  of  despatch  that  is  to  be  desired. 

It  is  not  our  Intention  for  the  moment  to 
refer  to  the  Courts  of  original  jurisdiction. 
The  serious  difficulty  with  us  at  present  is  as 
to  the  business  in  appeal,  and  in  the  remarks 
we  hare  to  make  we  do  not  desire  to  throw  any 
kind  of  blame  on  the  Judges  of  the  Court  of 
Qneen'k  Bench.  In  a  preTious  number  we  hare 
•hown  that  the  arrears  by  which  the  Court  is 
now  eacnmbered  are  not  of  their  making,  and 
that  in  the  Uc%  of  an  immense  increase  of 
husineas  the  Court  has  not  lost  ground.  The 
practical  question  therefore  resolres  Itself  into 
this :  Is  it  impossible  for  the  fire  judges  to  clear 
off  the  arrears?  If  they  cannot,  some  tempo* 
my  expedient  should  be  derised  in  order  to 
■ooomplish  this  object  But  we  do  not  think 
this  is  necessary,  and  we  have  reason  to  believe 
that  the  judges  are  not  of  opinion  that  it  is. 
It  requires  no  very  deep  study  of  our  system  to 
discover  very  formidable  impediments  to  the 
despatch  of  business,  which  being  cleared 
away  would  give  the  Court  an  opportunity  of 
applying  its  energies  more  effectively.  In  the 
fiwt  place  the  judges  are  by  law  compelled  to 
reside  in  two  town^  180  mileii  apart.  Secondly, 
there  are  but  four  terms  o!  eleven  days  each  for 
hearing  cases  in  Montreal.  1  hirdly,  practically 
the  whole  five  judges  are  obliged  to  sit  in  every 


case,  otherwise  they  are  liable  to  re-hearingSk 
which  take  up  much  time.  Fourthly,  by  reason 
of  the  necessity  of  the  five  judges  all  sitting  at 
once,  it  is  impossible  to  hold  extra  terms  of  the 
court,  appeal  side,  without  breaking  In  on  the 
vacation  or  on  the  terms  of  the  criminal  court. 

The  remedy  for  all  these  evils  Is  simply  to 
allow  the  judges  to  fix  their  own  sittings,  to 
make  the  quorum  of  the  Court  on  the  appeal 
side  four,  and  to  abolish  all  restrictions  as  to 
residence. 

Some  prejudice  exists  as  to  the  quorum  of 
four.  It  is  said  that  if  the  judges  are  equally 
divided,  it  is  the  judgment  of  the  inferior  Court 
that  prevails  and  not  that  of  the  Court  of 
Appeal.  We  see  no  harm  in  that.  It  is  a. 
result  directly  in  accordance  with  principle. 
The  theory  is  that  the  presumption  of  law  is. 
that  the  judgment  is  correct,  and  it  should  not 
be  touched  in  appeal  unless  it  be  clearly  wrong. 
How  can  it  be  said  to  be  clearly  wrong  if  one- 
half  of  the  Court^of  Appeals  thinks  it  right? 
The  presumption  then  in  &vour  of  the  judg> 
ment  should  prevail.  But  we  go  ftirther  and 
say  that  this  chance  in  fiivour  of  the  succesHtal 
litigant  in  the  Court  of  first  instance,  consti* 
tutes  a  wholesome  check  on  litigation.  Ther» 
is,  however,  another  thing  to  be  considered, 
and  it  is  that  four  is  arithmetically  the  best 
'  quorum  for  a  Court  of  Appeal.  If  the  judges 
in  Appeal  are  equally  divided,  as  has  been  said, 
the  judgment  below  should  be  confirmed,  and 
we  have  thus  a  decision  of  three  judges  to  two. 
If  again  there  is  a  division,  but  not  an  equal 
one,  you  have  perhaps  four  to  one,  and  at  any 
rate  three  to  two.  But  by  our  system  the 
judgment  is  often  rendered  by  three  against 
three,  and  when  complicated  by  a  decision  ii^ 
Review,  it  may  be  by  three  against  six. 

As  fiir  as  authority  may  have  weight,  it  is  in. 
ftvour  of  a  quorum  of  four.  When  Sir  Louis- 
Liifontaine,  no  mean  authority  as  regards  the 
organization  of  civil  courts,  re-organised  the 
Courts  in  1849,  he  made  four  the  quorum  in 
Af  peal.  Tbis  was  altered  owing  to  an  outcry,, 
which  continued  to  increase  ratber  than  to 
abate  after  the  alteration.  Tbe  truth  is  it 
was  a  criticism  of  the  uninformed.  Again, 
recently  when  the  Judicial  Committee  was  re- 
organized, the  paid  judges  werd  appointed  to 
the  number  of  four,  and  the  Court  ufiually  sits* 
with  four  Privy  Councillors. 
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A  Bill,  fortunately  not  passed,  and  which  we 
hope  will  he  reconsidered,  raises  the  number  of 
.Ju€lges  in  Appeal  in  the  Province  of  Quebec  to 
six,  and  peremptorily  fixes  the  quorum  at  five, 
while  it  does  not  allow  the  judges  to  fix  their 
•own  time  of  sitting.  The  effect  of  this  is  to 
give  room  for  two  majorities  in  the  Court,  thus 
keeping  the  jurisprudence  on  points  of  difficulty 
in  almost  endless  uncertainty,  and  it  also 
•exposes  the  Court  to  the  inconvenience  cf 
being  unable  to  sit  if  one  judge  is  ill  or  absent 
ior  any  cause. 


INJURIES  RESULTING  IN  DEATH. 

An  interesting  decision  on  the  subject  of  life 
insurance,  re-affirming  an  old  principle,  was 
pronounced  recently  by  the  Supreme  Court  of 
the  United  States,  in  the  case  of  The  Mobile  Life 
Jruttrance  Co.  v.  Brame.  The  action  was  brought 
by  the  Company  to  recover  the  sum  of  $7,000, 
under  the  following  circumstances.  It  had 
insured  the  life  of  one  McLemore,  a  citisen  of 
Louisiana,  for  various  sums,  amounting  to  $7,000 
in  fiivor  of  John  P.' Kennedy,  and  while  the 
policies  were  in  force,  the  defendant,  Brame, 
wilfully  shot  McLemore,  inflicting  upon  him  a 
mortal  wound,  from  the  effects  of  which  he  died 
itwo  days  afterwards.  The  Company  being 
compelled  to  pay  the  amount  of  the  policies, 
■sought  to  recover  the  same  fi:om  Brame,  through 
whose  '<  illegal  and  tortious  "  act  the  loss  was 
4illeged  to  have  been  incurred.  In  the  Court 
below  the  action  was  dismissed,  and  this 
•decision  has  been  affirmed  by  the  Supreme 
Court,  the  ruling  being  that  **  by  the  common 
law  no  civil  action  lies  for  an  injury  which 
results  in  death ;  and  the  death  of  a  human 
being,  though  clearly  involving  pecuniary  loss, 
is  not  ground  for  an  action  of  damages."  It 
was  intimated  that  the  Act,  9  A  10  Victoria 
(1846),  giving  an  action  in  certain  cases  to  the 
representatives  of  the  deceased,  which  has  been 
incorporated  into  the  Statutes  of  many  of  the 
States,  did  not  include  a  claimant  such  as  the 
one  in  this  action.  Mr.  Justice  Hnnt,  in  deliv- 
ering the  opinion  of  the  Court,  remarked  that 
the  authorities  are  so  numerous  ahd  so  uniform 
to  the  proposition,  that  by  the  common  law  no 
<;ivil  action  lies  for  an  injury  which  results  in 
death-^that  it  was  impossible  to  regard  it  as 
open  to  question.    He  quoted  Hllliard  on  Torts, 


where  the  rule  is  laid  down  as  follows :  «  Upon 
a  similar  ground  it  has  been  held  that  at  com- 
mon law  the  death  of  a  human  being,  though 
clearly  involving  peconiary  loss,  is  not  the 
ground  of  an  action  of  damages."  Numerous 
authorities  are  referred  to,  and  the  Judge  quoted 
several  other  decisions  in  the  same  sense.  In 
the  case  of  Green  v.  The^ffudton  R.  R.  Co.,  2 
Keyes,  300,  the  plaintiff  alleged  that  his  wife 
was  a  passenger  on  the  defendants*  road,  and 
by  the  gross  carelessness  and  unskilftilness  of 
the  defendants,  a  collision  occurred  which 
resulted  in  the  death  of  his  wife,"  whereby  he 
has  lost  and  been  deprived  of  all  the  comfort, 
benefit  and  assistance  of  his  said  wife  in  his 
domestic  affairs,  which  he  might  and  otherwise 
would  have  had,  to  his  damage,"  kc.  The 
defendants  demurred  to  this  on  the  ground 
that  the  allegations  constituted  no  groond  of 
action,  and  the  demurrer  was  sustained .  Having 
referred  to  other  decisions  to  the  same  effect, 
the  Judge  continued :  <<  The  relation  between 
the  insurance  company  and  McLemore,  the 
deceased,  was  created  by  contract  between  them. 
But  Brame  was  no  party  to  the  contractw  The 
injury  inflicted  by  him  was  upon  McLemore, 
against  his  personal  rights ;  that  it  happened  to 
injure  the  plaintiff  was  an  incidental,  a  remote 
and  indirect  result,  not  necessarily  or  legiti- 
mately resulting  from  the  act  of  killing." 

The  Legislature  has  stepped  in  to  remedy  the 
hardship  that  might  arise  from  a  rigid  adherence 
to  the  old  rule  of  law,  but  the  Court  held  that 
the  statutory  provision  did  not  apply.     «  By 
the  common    law,"    Judge    Hunt   observed, 
<<  actions  for  injuries  to  the  person  abate  by 
death,  and  cannot  be  revived  or  maintained  by 
the  executor  or  by  the  heir.    By  the  Act  of 
Parliament  of  Aug.  ;ai,  1846  (9   k  10  Vict.), 
an  action  in  certain  cases  is  given  to  the  repre- 
sentatives of  the  deceased.    This  principle,  in 
various  forms  and  with  various  limitations,  baa 
been  incorporated  into  the  Statutes  of  many  of 
our  States,  and  among   others,  into  that  of 
Louisiana.    It  is  there  given  in  favor  of  the 
minor  children  and  widow  of  the  deceased,  and 
in  defiiult  of  these  relatives,  in  favor  of  the 
surviving  fiither  and  mother.    The  case  of  a 
creditor,  much  less  a  remote  claimant  like  the 
plaintiff,  is  not  within  the  Statute.'' 

The  point  here  decided  seems  to  have  arisen 
more  frequently  than  might  be  supposed,  and 
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thereibre  is  not  nnimportant  to  life  inrarence 
oQDIMuues.  Bat  the  proportion  of  Buch  caaes 
to  the  Tolume  of  business  done  is  so  small,  that 
theadrerse  decision  here  referred  to  can  hardly 
hsre  in  appreciable  effect  upon  the  prosperity 
of  insoFance  corporations. 


STAMPING  NOTES, 

The  collection  of  revenue  by  requiring  bills 
and  notes  to  be  stamped  is  attended  by  the 
inconyenience  of  sometimes  Inyolring  inno- 
cent holders  in  heavy  loss.  There  may  be  no 
intention  to  do  wrong,  yet  the  penalties  of  the 
law  may  be  incurred  by  an  oversight  or  by 
ignoiince  of  the  forms  enjoined.  A  contem- 
pomy  calls  attention  to  a  case  which  came 
before  the  Court  of  Common  Pleas  of  Ontario, 
in  which  a  bank  suffered  a  considerable  loss 
through  an  irregularity  in  stamping  some 
customers*  paper,  whereby  an  endorser  was 
held  to  be  released.  In  the  case  referred  to, 
the  note  endorsed,  but  not  filled  in,  was  handed 
by  the  customers  to  the  bank's  agent,  who 
tome  time  afterwards  filled  it  in  for  the  amount 
of  the  customers'  indebtedness  and  affixed  dou- 
ble stamps,  which  were  then  cancelled  with  the 
dste  at  which  the  note  was  thus  completed. 
The  note,  however,  bore  date  the  day  it  had 
fiiBt  been  deposited  in  the  bank,  and  the  Court 
of  Common  Pleas  held  that  the  bank  could  not 
fecover  against  the  endorser.  It  were  much  to 
be  desired  that  the  necessary  revenue  could  be 
collected  by  some  method  not  so  perilous  to 
those  who  innocently  go  astray  ;  but  under 
present  circumstances  it  is  well  that  persons 
who  have  to  do  with  bills  and  notes  should  be 
well-informed  and  careful  to  observe  the  forms 
enjoined  by  law. 


TBB  PARLIAMENTS  OF  FRANCE. 
[Ameriean  Law  Review.l 
The  lawyer  who  seeks  in  his  studies  some- 
thing besides  authorities  to  be  cited  before  the 
court  in  bane ;  who  takes  a  wider  interest  in 
the  hintory  of  jurisprudence  than  as  it  illus- 
tates  the  growth  of  the  doctrine  of  uses  and 
trusts  or  the  development  of  the  law  of 
bailments;  who  thinks  that  the  influence  of 
UwycTs  in  the  political  history  of  Europe  is  as 
important  as  the  law  of  mortmain  or  the  rule 
in  Shelley's  case,— must  have  his  interest  ex- 


cited by  the  very  different  political  and  social 
development  of  the  courts  of  France  and 
England.  That  the  jurisprudence  of  France 
was  based  upon  the  Roman  law,  modified  by  a 
strange  and  confused  compound  of  local  cus- 
toms, while  English  jurisprudence  had  its 
origin  in  the  common  law  of  some  of  the 
German  tribes,  is  not  the  most  marked  distinc- 
tion  between  the  judicial  systems  of  those  great 
and  neighboring  nations. 

The  English  courts  have  administered  a 
uniform  system  of  law  throughout  the  king* 
dom  ;  their  Judges  have  been  taken  from  mem- 
bers of  the  profession,  of  whatever  original  so- 
cial rank,  who  had  acquired  prominence  in  the 
practice  of  the  law.  No  Englishman  has  been 
*<  swaddled  and  rocked  and  dandled "  into  a 
Judge.  English,  like  American,  lawyers  have 
been  active  in  the  political  affairs  of  their 
country.  The  English  courts  have  often  done 
great  work  for  the  restraint  of  tyranny,  for  th& 
development  of  good  government.  Some  of 
their  decisions  are  among  the  landmarks  of 
triumphing  liberty.  But  the  courts  have  held 
no  political  power.  Only  incidentally  have 
they  been  brought  into  contact  with  the  politi- 
cal side  of  the  government. 

In  [all  this  the  history  of  France  was  &r 
different.  There,  separate  courts  administered 
different  systems  of  law.  The  Judges  became 
a  caste,  transmitting  or  selling  the  succession 
to  the  ermine  as  a  part  of  their  estate.  Their 
political  power  grew  to  overshadow  their 
Judicial  duties  in  importance.  The  highest 
court  at  times  endeavoured  to  seise  the  reins  of 
government,  and,  if  guided  by  more  wisdom, 
might  have  become  a  check  on  the  power  of 
the  king,  which  would  have  changed  the  nature 
of  the  French  monarchy. 

The  origin  of  the  French  Parliaments  is 
partly  lost  in  the  obscurity  of  antiquity.  It 
can,  however,  be  traced  vaguely. 

The  extensive  powers  of  the  feudal  nobility 
in  France  included  Judicial  authority ;  and 
most  disputed  questions  in  the  early  feudal 
period  came  before  the  Lords'  Courts  for  de- 
cision. The  right  of  baue,  moyennet  et  haute 
Juttiee  over  his  serfs  and  villeins  was  as  precious 
to  the  seigneur  as  his  right  to  take  part  of  their 
fruits  and  crops,  his  right  to  confiscate  their 
property  when  they  left  his  territory,  his  right 
to  aid  when   his    son    was    knighted  or  his 


112 


THE  LEGAL  NEWS. 


daaghter  wed,  his  right  to  make  his  subjects 
grind  at  his  mill  or  follow  his  banner. 

The  King's  Court  or  Council  possessed,  how- 
ever, an  undefined  jurisdiction,  chiefly  over  the 
king's  private  domain,  or  in  cases  where  he 
might  be  deemed  to  be  specially  concerned. 
This  council  was  composed  of  the  great  nobles 
^ind  officers  of  the  State,  to  whom  those  versed 
in  the  law  were  gradually  added  as  advisers  or 
^Msistants. 

Philip  Augustus,  in  his  resolute  attack  on 
feudal  power,  endeavored  to  organise  the  an- 
cient King's  Council  or  Parliament  into  a  more 
effective  body.  He  formed  what  he  called  a 
"Court  of  Peers.  Six  lay  and  six  ecclesiastical 
lords  sat  in  this  court^  and  their  first  case  was 
the  trial  of  King  John  of  England  for  his  fiiil- 
nxe  to  perform  his  duty  to  his  feudal  superior. 
The  English  king  refused  to  heed  the  summons 
of  herald  or  bailiff,  unless  he  could  be  assured 
of  a  safe  return.  Philip  informed  him  that  this 
would  depecd  upon  the  sentence  imposed  in 
the  case.  Unwilling,  apparently,  to  intrust  his 
•cause  to  the  doubtful  decision  of  a  court  of  his 
-enemies,  John  was  condemned  by  defftult;  and 
ior  his  contumacy,  for  murder  and  treason,  he 
was  sentenced  to  death,  and  to  the  forfeiture  of 
^1  his  fiefs  in  France.  A  court  that  began  with 
the  trial  of  a  king  might  hope  for  great  power 
iind  judicial  might  in  the  future.  The  Court 
of  Peers  was,  however,  soon  merged  in  the  more 
fully  developed  Parliament.  St.  Louis  and 
Philip  the  Fair  carried  on  these  endeavors  to 
tform  a  tribunal  which  should  derive  its  author- 
ity from  the  king.  By  the  fourteenth  century, 
the  judicial  power  was  chiefly  vested  in  a  body 
of  magistrates  forming  part  of  the  central 
f^ovemment.  The  people  welcomed  the  change 
from  the  uncertain  justice  which  had  been 
meted  out  by  the  feudal  courts,  from  the  neces- 
sity of  bribery,  the  certainty  of  injustice,  and 
the  possibility  of  every  wild  and  bloody  vagary 
of  decree  and  punishment,  to  the  orderly  and 
honest  judgment  of  the  courts  of  the  kiog. 

The  transfer  of  judicial  power  from  untutored 
nobles  to  trained  lawyers  was,  moreover,  a 
necessity  attending  the  development  of  the  law. 
However  well  fitted  to  pass  upon  some  question 
oi  the  law  of  the  chase,  to  adjudge  the  delln* 
quency  of  some  villein  fidling  to  render  the 
feudal  dues,  to  adjust  the  quarrels  of  the  chief 
^uenry  with  the  chief  huntsman,  the  nobles 


found  themselves  sadly  perplexed,  and  still 
more  bored,  when  complicated  cases  came 
before  them  to  be  decided  by  yet  more  compli- 
cated rules  of  law.  In  the  good  old  times  they 
had  appealed  to  the  judgment  of  God,  to  hot 
ploughshares  and  boiling  water,  to  dispose  of 
troublesome  qui  stions  of  fact,  and  had  imposed 
the  duty  of  a  jury  on  the  Almighty;  but  such 
pious  and  conviiiient  modes  of  determining  the 
right  and  expouiog  the  wrong  were  going  out  of 
vogue.  Some  base-bom  roiurierf  in  a  mean 
black  gown,  quoted  to  them  Latin  they  did  not 
understand  and  rules  of  law  they  could  not 
comprehend.  To  leave  to  such  as  he  to  decide 
the  confused  laws  they  cited  was  the  natural 
tendency  of  the  lords  who  had  once  delighted 
in  J  tuticej  haute,  moyenne,  and  baue. 

Jealousy  of  the  power  of  the  great  nobility 
excited  the  resolve  on  the  part  of  the  king  to 
absorb  judicial  power.  The  clergy,  also,  were 
restrained  in  the  forctions  which  had  fallen 
largely  into  their  hands  when  they  were  the 
sole  possessors  of  learning.  An  ordinance  of 
Philip  the  Fair,  in  1287,  provides  that,  if  there 
are  any  clergy  among  the  bailiffs  or  serg^eants, 
they  shall  be  removed,  and  that  those  who  have 
causes  before  the  Parliament  shall  have  laymen 
for  their  solicitors.  An  organized  judicial  force 
soon  throws  all  legal  business  into  the  hands  of 
a  trained  class  of  men  ;  and  the  lawyers  con- 
stituted a  special  body  in  France  earlier  than 
in  England. 

The  Parliament  of  Paris,  La  Cour  du  Roi^  as 
formally  organised  by  bt  Louis  and  Philip  the 
Fair,  possessed  both  original  and  appellate 
jurisdiction  ;  and  it  added  legislative  fiinctiocs 
to  judicial  responsibilities.  Its  jurisdiction, 
like  that  of  most  courts,  grew  by  legal  fictions. 
Cases  that  might  affect  the  king  as  suaerain 
were  styled  com  royaux.  The  king's  courts,  the 
Parliament  or  inferior  magistrates  subject  to 
its  authority,  insisted  on  trying  them,  to  the 
exclusion  of  the  feudal  tribunals.  This  power 
was  found  as  elastic  as  the  similar  juiisdiction 
of  the  English  Court  of  the  Exchequer.  By 
the  writ  of  eommtVamiM,  a  large  class  of  caser, 
over  which  the  Parliament  claimed  appellate 
jurisdiction,  were  brought  before  it  to  be  tried 
in  the  first  instance.  Those  who  were  subject 
to  the  king  alone,  living  within  his  private 
domain,  must  of  course  be  tried  by  his  judges. 
The  rights  and  guilt  of  peers  could  be  deter- 
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mined  011I7  hy  the  PArliament.  Apart  from 
this,  a  right  of  appeal  to  the  King's  Parliament 
finom  ahnost  all  of  the  inferior  trial  conrtf,  was 
gndoally  established — from  those  held  by  the 
king's  baillis  or  presidencies  or  hy  the  pr^rdts, 
and  from  those  held  by  the  fendal  lords  or  their 
lepresentatiTes.  The  Parliament  thus  absorbed 
g  jorisdiction  greater  than  that  of  any  English 
CoQil  It  had,  moreover,  a  power  mnch  like 
that  of  the  Ronum  pr»tor.  In  cases  not 
4dready  proTided  for,  the  parliament  could 
declare  that,  until  the  king  should  otherwise 
Kirder,  oertain  questions  should  be  decided  in 
certain  ways.  Such  a  right  is  very  near  to 
that  of  actual  legislation.  The  body  of  the 
Soman  law  sprang  from  such  an  origin ;  and, 
though  to  a  much  less  degree,  the  French 
courts  made  a  portion  of  the  laws  which  they 
were  to  administer. 

The  court  was  divided  into  sections  having 
different  functions.  All  of  these  sat  together 
to  consider  the  subjects  which  required  the 
attention  of  the  entire  Parliament  With  little 
change,  save  in  the  number  of  its  members,  it 
preierved  the  form  in  which  it  was  organised 
by  Philip  the  Fair,  in  the  ordinance  of  1302, 
down  to  the  time  when,  with  rojralty  and 
nobility,  it  perished  in  the  French  Revolution. 

Various  Chambers  of  Inquiry — Chambru  dsM 
Enquitu—heaad  appeals  from  the  baillis, 
pr§y6ts,  and  other  inferior  tribunals.  The 
fnolt  of  their  deliberations  was  reported  to  the 
ireat  chamber,  where  the  decision  was  pro- 
nooDced  which  the  Ckambr§  de»  EnquiUM  had 
cached.  The  Chamber  of  Petitions— CAam^ 
det  Btfuiie9 — was  originally  organised  to  hear 
and  answer  petitions  presented  to  the  Pferlia- 
ueni  It  finally  heard  most  of  the  civil  suits 
of  original  jurisdiction  which  were  brought 
before  that  court  In  these  cases,  the  members 
•of  the  chamber  performed  the  duties  of  both 
jwige  and  jury.  The  number  of  the  judges 
might  atone  for  the  lack  of  the  more  popular 
element.  Some  of  the  cases  were  heard  orally ; 
^>UierB  were  decided  on  written  proofe.  The 
vegnlation  of  the  practiee  is  too  obscure  to  be 
clearly  understood.  The  solicitors  and  advo- 
cates seem  to  have  performed  their  duties  in 
mnch  the  same  manner  as  the  attorneys  and 
barristers  of  the  English  courts. 

Xa  TtmrneiU  CrimneUe  was  organized  at  a 
later  period    than    the   other  chambers.     It 


had  jurisdiction  of  criminal  cases,  and  tried 
all  those  brought  before  the  Parliament, 
except  some  of  special  importance, — ^the  trials 
of  nobles,  of  some  ecclesiastics,  and  of  great 
public  officers,  which  were  heard  before  the 
great  chamber,  or  all  the  sections  combined. 
The  members  of  the  ToumelU  varied  from 
twenty  to  thirty.  They  did  not  sit  permanently 
in  this  court ;  but  were  taken  from  the  great 
chamber  and  the  other  branches  of  the  Parlia- 
ment, in  order,  as  it  was  humanely  stated, 
"that  the  habit  of  condemning  men  and 
sentencing  them  to  death  should  not  alter  the 
natural  clemency  of  the  judges,  and  render  them 
inhuoMm."  Despite  this  merciful  provision, 
prisoners  had  a  trial  Ux  different  from  that 
secured  in  England  to  those  accused  of  crime. 
The  trials  were  ordinarily  had  with  closed  doors 
and  upon  written  evidence,  and  there  were  few 
of  the  humane  presumptions  of  the  common 
law  in  favor  of  innocence.  A  majority  of  only 
two  was  sufficient  for  a  conviction. 

The  highest  branch  of  the  Parliament  was 
the  great  chamber,— -Za  Orande  Chambre.  The 
first  president,  nine  presidents  d  mortier^ — as 
they  were  styled  from  their  caps, — and  thirty- 
seven  counsellors,  of  whom  twelve  were  origin- 
ally in  orders,  composed  this  body.  Apart 
from  the  proiessional  members  of  the  court,  the 
peers  of  France  and  the  princes  of  the  royal 
blood  had  the  right  to  sit  in  this  body.  Here 
the  judgments  reached  by  the  other  sections 
were  brought  to  be  pronounced.  Hatters  of 
State  as  well  as  of  law  were  discussed  before  it. 
The  suits  of  the  peers  of  France  and  actions 
involving  royal  rights  were  here  tried. 

The  Parliament  met  in  the  old  Palais  de 
Justice, — the  palace  which  unites  the  France  of 
Saint  Louis  with  France  under  the  presidency 
of  Marshal  McMahon.  In  the  Hall  of  Saint 
Louis,  the  meetings  of  the  entire  body  were 
held.  No  hall  of  justice  has  witnessed  more 
varied  or  more  tragic  scenes.  There  the  Par- 
liament met  in  its  solemn  sessions  when  the 
wars,  the  treaties,  the  finances,  and  the  govern- 
ment of  France  were  discussed,  and  matters  of 
national  importance  were  adjudged.  There,  at 
the  beginning  of  the  Fronde,  it  was  sought  to 
establish  a  new  constitution  for  France,  of 
which  the  Court  should  be  the  executor.  There, 
during  the  wars  of  the  Fronde,  the  Parliament 
received  the  envoy  of  Spain,  to  treat  with  him ' 
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on  measureB  against  the  king  of  France.  The 
President,  De  Mesmes,  pathetically  asked  the 
}*rince  of  Conti,  if  a  prince  of  the  blood  of 
France  would  give  audience  on  the  JUun  de  ly» 
to  France's  most  cruel  enemy.  There  it  was 
decreed  that  no  foreigner  should  sit  in  the 
councils  of  France  ;  that  a  price  should  he  set 
on  Mazarin's  head,  and  that  his  noble  library  of 
four  thousand  books  should  be  sold  to  pay  the 
reward.  There  it  was  more  nobly  determined 
that  the  philosophy  of  Descartes  might  be 
taught  in  the  schools.  Louis  the  Fourteenth 
annulled  this  decree,  and  the  Jesuits  succeeded 
in  having  the  doctrines  exclusively  inculcated, 
that  extent  is  not  necessary  to  body;  that 
thought  is  not  necessary  to  soul ;  and  that 
vacuum  exists.  There  the  Parliament  avenged 
itself  for  the  contumely  it  had  received  from 
Le  Orand  Monarquej  by  annulling  his  will,  and 
recognising  the  Duke  of  Orleans  as  absolute 
regent.  There  it  issued  its  decree  against 
Law's  bank,  which,  if  courageously  en- 
forced, might  have  prevented  the  ruin  which 
resulted  from  that  wildest  of  financial 
dreams.  There  the  suppression  of  the  great 
order  of  the  Jesuits  was  decreed,  and  its 
members  exiled  from  the  conntiy.  In  this 
chamber,  when  the  conservative,  powdered,  and 
gowned  aristocrats  of  the  Parliament  had  been 
succeeded  by  the  Revolutionary  tribunal ;  when 
MoUand  De  Harlay  and  D'Aguesseau  had  been 
replaced  by  Hermann  and  David  and  Fouquier 
Tinville, — more  dramatic  trials  were  had  than 
had  ever  been  conducted  by  tbe.peers,  presidents, 
and  counsellors  who  sat  npon  the  /leura  de  lya. 
The  hall  was  re-christened  <*  La  Salle  de  Tfigal- 
it6,''  and  in  it  Marie  Antoinette  was  found 
guilty  of  having  been  a  queen,  and  condemned 
for  the  crime.  There  Danton  pleaded  his  cause 
before  the  Bevolutionary  tribunal.  He  raised 
his  voice  to  such  a  pitch  that  it  could  be  heard 
across  the  Seine  ;  and  his  words  were  listened 
to  by  the  great  crowd  which  had  gathered 
outside  the  palace  in  dismay  at  the  overthrow 
of  the  great  agitator.  The  President,  Hermann, 
sounded  his  bell  for  him  to  speak  lower. 
<<  Don't  you  hear  the  bell  ?  "  said  the  President. 
*^  The  voice  of  a  man  who  pleads  for  his  life," 
replied  Danton,  "  may  well  drown  the  tinkling 
of  a  bell."  From  this  hall  the  Girondins 
marched,  after  receiving  sentence  of  death, 
chanting  the  "  Marseillaise."    ' 


In  the  SeUte  det  Pat  PerdiM,— the  great  hall 
into  which  the  chamber  of  Saint  Louis  opened, 
— ^Fouquier  Tinville  had  a  guillotine  erected, 
so  that  those  on  trial  could  look  from  the  fuce^- 
of  their  judges  to  the  doom  that  was  soon  to  be 
theirs.    But  the  Committee  of  Public  Safety,, 
when  it  restricted  Tinville  to  the  trial  of  sixty 
persons  at  once,  also  deprived  him  of  the  ever- 
present  sight  of  the  instrument  he  loved  so 
well.    The  hall  has  been  sadly  changed.    The 
visitor  who  gazes  at  reputable-appearing  advo- 
cates in  gowns  and  caps,  sWp^featared  notaries, 
uneasy  clients,  and  wearied  judges,  sitting  in  a. 
modem-looking  hall,  sees  little  to  bring  back 
the  parliaments  of  Paris  or  the  tribttnais  of  the 
Revolution.    The  voice  of  Danton  has  ceased 
to  vibrate ;  the  eloquence  of  Harlay  no  longer- 
delights  the  ear ;    the  prose  of  the  nineteenth, 
century   has   replaced    the    pathos    of     the- 
eighteenth,  and  the  pride  and  dignity  of  the 
seventeenth. 

{To  b4  Continued,) 


BEPOBTS  AHD  KOTES  OF  CASES. 

COURT  OF  QUEEN'S  BENCH. 

Quebec,  March  2,  1878^. 

Preeeni :  Dobxoh,  0.  J.,  Mohk,  Ramaat,  Tmsibr, 

and  Cboss,  JJ. 

Saboiavt  v.  Blamchxt  et  al. ;  and  BaAUDam^ 
plff.  en  gar^  v.  Run,  deft,  en  gar. 

Demurrer — Appeal-^IUegal  Jteue  qf  Debenturee^ 

The  action  was  brought  against  the  president, 
and  directors  of  the  Levis  ^Kennebec  Railroad 
for  damages,  for  illegal  issue  of  debentures^ 
Beaudette,  one  of  the  detendants,  sued  Reid, 
the  London  financial  agent  of  the  road,  for 
having  issued  certain  of  these  debentures  in 
violation  of  the    Company's    charter.      Reidi 
pleaded  to  the  action  en  garantUj  among  other 
things,  that  the  directors  authorised  the  issue,, 
and  that  Beaudette,  as«one  of  a  firm,  actually 
accepted  a  portion  of  the  debentures  as  collat- 
eral security.    The  plaintiff  en  garantie  demurr- 
ed to  this  last  part  of  the  plea  and  the  demurr-- 
er  was  maintained.    The  defendant  en  gararUia^ 
now  moved  to  be  allowed  to  appeal. 

Leave  was  granted. 
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Quebec,  March  4,  1878. 

PnmU :  Doeioh,  C.  J.,  Move,  Bombay,  Tibsiib 

and  Cross,  JJ. 
O'FiuiLL,  appellant;  and  BBAMARD,re8pondent. 

Jppeal  to  Prwy  Council^llIB  C.  C,  P. 

A  motion  was  made  on  the  part  of  Brassard 
to  be  allowed  to  appeal  to  the  Priyy  Coundli 
on  the  ground  that  the  judgment  (ante,  p.  25) 
boimd  the  future  rights  of  the  bar. 

Letre  to  appeal  was  refused.  The  Court 
held  tiiat  it  had  no  power  to  gnmt  leave  to 
appeal  beyond  the  cases  mentioned  in  art.  1178 
C.  C.  P.  This  case  was  not  within  any  of  them. 
It  bound  no  future  rights  of  Brassard,  and  the 
bsr  was  not  a  party.  The  only  remedy  was  for 
BiaaiMd  to  apply  to  the  Priry  Council  for  special 
IcaTe  to  appeal. 


Glbasov  and  Yah  Courtlavd  ;  and  Mabquis 
and  D'Ahjou,  T.  S. 

Seiimt  bjf   Oamiakmeni'Sn,  624,  C.  C,  P.— 

Appeal, 

Maniuis  had  his  domicile  In  the  district  of 
Bimouski.  The  writ  issued  in  the  district  of 
Arthabaska.  The  <wr«  foifg  made  his  declaration 
i&  bis  own  district  within  the  proper  delay 
(Art  617  C.  C.  P.),  but  it  was  not  duly  for- 
vsrded  to  the  court  at  Arthabaska.  On  appli- 
cation the  court  condemned  the  tisrt  9am 
penonally  to  pay  the  whole  debt  unless  he 
iBsde  a  new  declaration  and  paid  all  the  costs 
<^  the  tiireg  waUie.  The  T.  8.  mored  for  leave 
U>  appeal  from  this  interlocutory  Judgment. 

The  motion  was  granted. 

D^Anjou  made  a  similar  motion,  but  he  had 
Aot  made  his  motion  within  the  delay,  and 
consequently  the  declaration  he  made  before 
the  prothonotary  at  Bimouski  was  invalid. 
Tlie  judgment  was  [therefore  in  conformity 
inth  Artw  624  C.  C.  P.,  and  leave  to  appeal  was 
refosed. 


DoccsT  and   Corpobatioh   or  thk  Parish  oj 

St.  AMBBOisa. 

Prokibiiionr— Appeal. 

This  was  an  i^peal  by  the  Judge  of  Sessions 
^  Quebec  against  a  judgment  on  a  prohibitiou 
Erected  against  him,  and  prohibiting  him  from 
proceeding  in  a  certain  case.  The  party  com- 
pitissnt  took  the   case   to  Beview,  and  was 


unsttooessful.    Mr.  Doucet  did  not  go  to  Beview. 
The  Court  reserved  the  motion  to  be  decided 
with  the  merits. 


Mjithot  and  Bubki. 

Action  Iff  Damagu — TiUe, 

An  action  of  damages  for  an  assault.  The 
judgment  was  confirmed,  but  the  motives  of  the 
judgment  of  the  Court  below,  which  appeared' 
to  decide  a  question  of  property  with  regard  ta 
a  wharf  where  the  assault  took  place,  were- 
omitted. 


BouDUAVLT  and  Yadibomcobub. 
Judgment  confirmed. 


KiHOSBOEOuoH  and  Pouvd. 

An  action  «n  dMaration  ie  paiemit^.  The 
conclusions  of  the  declaration  did  not  ask  for 
arrears.  No  notice  of  this  was  'taken  at  the  • 
argument,  and  therefore  the  judgment  was 
reformed  with  regard  to  this  point  only,  with 
costs. 


Otjillit  and  Dutrbmbli. — Confirmed. 


La  Corporation  di  la  Villi  db  St.  Qibmaw 
DB  Bimoubki  and  Binourt. 

IlUffal  Bff'Law^Aetion  to  recover  money  paid 

thereunder. 

Action  to  recover  back  money  paid  fov 
licenaes.  It  was  not  denied  that  the  charge 
was  illegal  (34  Vict.,  Que.,  C.  2,  S.  128,)  but  it 
was  said  that  the  by-law  was  not  set  aside,  and 
could  not  be  attacked  incidentally  (705  C.  M.)/ 
The  Court  held  that,  even  it  this  article  applied 
to  the  municipality  appellant,  the  article  of  the 
Municipal  Code  could  not  be  interpreted  to  say 
that  a  by-law  in  direct  opposition  to  the  law- 
must  be  set  aside  within  three  months  or  thirty 
days  as  provided  by  the  statute. 

This  decision  was  held  not  to  be  in  contra-  - 
diction  to  the  decision  in  the  case  of  Parent  j* 
La  Corporation  de  la  Paroieee  de  St;  Sauveur^  2: 
Q.  L.  B.  258. 


Montreal,  Jan.  28,  1878. 

Present :  DoRiov,  C.  J.,  Monk,  Bamsat,  Tbsshr. 

and  Cross,  J  J. 

Bbckhax,  (plff.  below),  Appellant^  and  Farmbr^ 
(deft,  below),  Bespondent. 
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JSkara  work — D^endaniU  Admunan — 
AH,  1690  (7.  C. 

The  Jodgment  appealed  from  dismissed  a 
-claim  made  by  the  appellant,  a  builder,  for 
«ztra  work  executed  for  respondent  beyond 
what  was  compiised  in  a  contract  for  the  erec- 
tion of  a  block  of  tenement  houses  In  Montreal. 
The  motif  of  the  judgment  was  :  '<  Seeing  thai 
by  article  1690  C.  C,  plaintiir  cannot  be  allowed 
to  make  proof  either  by  parole  testimony  or  the 
^oath  of  the  defendant,  of  the  making  and  fur- 
nishing of  the  extras,  the  price  whereof  is 
sought  to  be  recoyered  by  this  action;  doth 
dh^miss,"  kc. 

In  appeal  the  Judgment  was  reversed  and 
the  extra  work  allowed.  The  judgment  is  as 
follows : 

«  Considering  that  the  respondent  has  admit- 
ted that  the  appellant  had  done  for  him  extra 
works  in  addition  to  what  was  prorided  for  in 
the  contract  of  the  23rd  Oct.,  1874,  and  the  value 
thereof  to  the  amount  of  $719.71,  and  that  in 
▼lew  of  such  admission  there  is  no  occasion  to 
apply  to  the  works  so  admitted  the  rules  of  law 
contained  in  article  1690  C.  C,"  kc. 

Judgment  for  $323. 

F,  W.  Terrill  for  appellant 

Doutrej  Douire,  HuUhitmn  j*  Walker  for 
respondent. 


St.  Patrick's  Hall  Assocutiov  (plfis.  below), 
Appellants ;  and  Gilbxrt  and  Mitcbbll  (defts. 
below,)  Respondents. 

*         BuOder^RetpfmnliUty  for  Wwk, 

The  action  was  brought  by  the  St.  Patrick's 
Hall  Association  against  Gilbert,  and  Mitchell, 
his  surety  under  a  contract^  claiming  damages 
occasioned  by  the  iailing  of  the  roof  of  the 
8t.  Patrick's  Hall.  Gilbert  pleaded  that  he 
was  not  a  builder  by  profession ;  that  the  iron 
supplied  by  him  was  good,  and  that  under  the 
contract  entered  into  he  was  bound  to  follow 
the  instructions  given  him  by  the  architect, 
and  was  not  responsible  for  the  design. 
Mitchell  pleaded  similarly  that  Gilbert  was 
bound  to  follow  the  instructions  received,  and 
that  he  was  not  responsible  for  the  strength  of 
the  work.  The  judgment  maintaining  the 
pretensions  of  the  respondents  was  confirmed. 

Judgpnent  confirmed. 

J,  J,  Curran  and  Doherty  for  the  appellant. 

€,  8.  Burroughs  for  the  respondents. 


St.  Actbin  et  yir  (pliTs.  below),  Appellants ;  and 
St.  AoBiH  (deft,  below,)  Respondent. 

Communitf — Portage — Account. 

The  appeal  was  from  a  judgment  of  the 
Superior  Court,  dismissing  the  Appellants' 
action,  by  which  he  asked  that  the  respondent 
be  ordered  to  render  an  account  of  the  com- 
munity existing  between  the  late  Jean  Bi4>ti8ta 
Aubin,  the  &ther,  and  the  late  Sophie  Cayallier, 
his  wife,  and  that  he  be  ordered  to  make  an 
inventory  in  due  form  of  the  continuation  de 
communauUf  and  to  render  an  account  under  oath. 

The  facts  of  the  case  were  as  follows  : 

On  the  18th  of  November,  1823,  a  contract 
of  marriage  was  entered  into  between  Jean 
Baptiste  St.  Aubin,  of  the  parish  of  St.  Martin, 
fiEumer,  and  Sophie  Cavallier ;  by  which  it  was 
stipulated  that  they  should  be  commum  en  bient ; 
that  farther,  one-third  of  the  immoveable  or 
real  rights  belonging  to  Sophie  Cavallier  should 
be  mobilised,  and  that  all  the  property  and 
rights  real  and  moveable  of  Jean  Baptiste  8t. 
Aubin,  both  proprtM  et  acquits,  should  enter  into 
the  community  as  conquits,  with  the  exception 
of  a  sum  equal  to  two-thirds  of  the  real  rights 
of  Sophie  Cavallier,  which   sum  so  reserved 
should  be  the  property  of  Jean  Baptiste  8t. 
Aubin ; 

That  afterwards,  on  the  a 5th  November,  1823, 
said  Jean  Baptiste  St.  Aubin  and  Sophie  Caval- 
lier were  married  ;  * 

That  of  the  marriage  there  was  issue  five 
children,  to  wit,  the  appellant  Sophie  St  Aubin, 
the  respondent  Jean  Baptiste  St.  Aubin,  and 
Constance,  Gertrude,  and  Luce ; 

That  afterwards,  about  the  13th  March,  1841, 
said  Sophie  Cavallier  died,  having  previously 
made  her  last  will  and  testament  before  a  notary 
and  witnesses  at  St.  Martin,  on  the  8ih  March, 
1841  •, 

That  by  said  vrill  Sophie  Cavallier  bequeath- 
ed to  her  husband  during  the  time  he  should 
remain  unmarried,  the  usufruct  and  enjoyment 
of  all  and  eveiy  her  property,  moveable  and 
immoveable,  on  his  making  a  good  and  fidthful 
inventory  thereof,  and  on  his  death  the  re- 
mainder to  her,  said  Sophie  Cavalliei's  heiis; 
and  she  farther  named  the  said  Jean  Baptiste 
St.  Aubin  her  executor  of  the  will  and 
ment ; 

That  all  the  children,  issue  of  the  said 
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rkge  were  minors  at  the  death  of  the  said 
Sophie  Cayallier ; 

That  the  property,  real  and  personal,  belong- 
ing to  the  community  ezinting  between  Jean 
BapUste  St.  Anbin  and  Sophie  Cayallier  at  the 
time  of  Sophie  CaTaUier*s  death,  was  worth 
$15,000  cj. 

That  Jean  Baptiste  St.  Aubin  remained  in 
potsenion  of  all  the  esute  of  the  taid  oommu- 
aitj,  ne^er  made  any  Inventory  thereof,  or  of 
Any  pert  thereof; 

That  about  the  15th  of  January,  18Y4,  Jean 
B^»tiste  St  Anbin  died  at  St.  Martin,  having 
preTioosly  thereto  made  his  last  will  and 
testament,  dated  3rd  July,  1863,  by  which  he 
made  and  oonstituted  the  defendant,  Jean 
Baptiste  St.  Aubin,  his  aon,  his  universal  re- 
udoaiy  legatee,  and  bequeathed  lO  him  the  rest 
and  residue  of  his  estate ; 

That  by  the  de&ult  of  Jean  BaptUte  St. 
Aubin,  ph^  to  make  an  inventory  of  the  com- 
mmuty  theretofore  existing  between  him  and 
his  wife,  there  was  a  continuation  of  the  said 
community  between  him  the  said  Jean  Baptiste 
St  Aubin  and  his  said  five  children,  to  wit, 
amongst  others,  with  the  female  plaintiff. 

Then  followed  a  description  of  the  real 
estate,  and  it  was  alleged  that  during  the  con- 
tinuance of  the  community,  Jean  Baptiste  St. 
Aubio,  phre^  received  the  rents  and  issues 
thereof  and  never  rendered  an  account  to  any 
«f  his  children,  and  never  caused  an  inventory 
to  be  taken. 

That  Jean  Baptiste  St.  Aubin,  defendant, 
accepted  the  said  residuary  bequest,  and  entered 
into  possession  of  all  the  propertios,  moveable 
and  immoveable,  belonging  to  the  eoniwuaUM 
de  eommunauU. 

Then  followed  the  allegation  of  the  marriage 
of  the  phdntiffs ;  then  the  allegation  that  the 
value  of  the  estate  and  effects  of  the  ecntinua- 
tion  de  ammunauU  taken  possession  of  by  the 
defendant  Jean  Baptiste  St.  Aubin,  was  $25,000. 

Then  followed  allegations  with  respect  to  the 
manriage  of  the  other  sisters  of  the  plaintiff. 

The  defendant  pleaded  that  by  deeds  passed 
Fianoois  St.  Anbin  and  his  wife  sold  to  their 
ftth^  and  father-in-law,  Jean  Baptiste  St.  Au- 
bin jwesent  and  accepting,  all  their  rights  of 
cucoesaion,  moveable  and  immoveable,  etc., 
which  the  said  Luce  St.  Aubin  could  claim  in 
the  succession  of  her  said  late  mother,  and  that 


afterwards  on  the  11th  of  October,  1859,  the 
female  plaintiff  then  being  a  major,  with  two 
of  her  co-heirs,  acknowledged  to  have  sold  and 
transferred  to  her  said  father  for  the  price  of 
$300,  all  her  rights,  pretensions  and  claims  in 
the  succession  of  her  late  mother,  and  that 
afterwards  Gertrude  St  Aubin,  one  of  the  defen- 
dants, sold  for  the  price  of  $1,000  her  rights  in 
the  same ;  and  that  by  virtue  of  the  said  deeds 
Jean  Bapliste  had  acquired  the  entire  of  the 
goods  and  estate  which  his  wife  Sophie 
Cavallier  had  possessed  at  the  time  of  her 
decease. 

There  was  then  set  up  the  residuary  bequest 
to  the  defendant,  and  these  were  wound  up  by 
a  difinte  au/ond  en  Jail. 

To  the  first  plea  the  appellants  demurred, 
and  moreover  by  a  special  answer  urged  the 
illegality  of  the  deed  of  sale  by  the  female 
plaintiff  on  the  ground  of  Unan. 

To  these  the  respondents  replied  generally. 

On  the  appeal,  the  appellant  said :  It  is 
shown  clearly  that  no  inventory  was  ever  made 
by  St.  Aubin  p6re.  There  is  contradiction  in 
the  evidence  as  to  the  value  of  the  community 
property,  but  it  is  shewn  to  have  been  worth 
more  than  $10,000. 

Three  points  present  themselves  for  consi- 
deration in  this  case : 

1.  Was  the  eoTUinuation  de  eommunauU  exist- 
ing between  J.  B.  St  Aubin  and  his  child,  the 
female  plaintiff,  put  an  end  to  by  the  passing 
of  the  deed  between  him  and  her  of  the  11th 
October,  18697 

2.  Was  it  necessary  for  the  plaintiffs  specially 
to  set  up  the  nullity  of  that  deed  in  their  decla- 
ration, and  pray  by  the  conclusions  thereof  thai 
it  might  be  set  aside? 

The  Judgment  rendered  by  Doaioir,  J.,  and 
which  was  confirmed  in  appeal,  was  as  follows: 

La  Cour,  kc, 

Consid6rantque  tons  les  droits  que  la  deman- 
deresse  ayait  dans  la  succession  de  sa  mdre 
comprenait  sa  part  dans  la  communaut6  qui 
avait  exist6  entre  cette  dernier  et  feu  Jean 
Baptiste  St.  Aubin,  son  mari ; 

Consid6rant  que  par  la  vente  que  la  demaa- 
deresse  a  fiiite  k  son  p&re  de  tons  ses  droits  dans 
la  dite  succession  de  sa  mdre,  elle  s'est  dipou* 
ill6e  du  droit  de  demander  un  oompte  et  partage 
des  biens  de  la  dite  communaut6,  si  elle  eufe 
exists ', 
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Condd^rant  que  la  demanderesse  ne  pouvait 
par  nne  rdponse  8p6cia]e  demander  la  nolliU, 
pour  caose  de  lesion,  de  la  dite  rente  Mte  par 
elle-xndme,  mais  que  cette  demande  aurait  dd 
dtre  fiiite  par  action  principale ; 

Sans  igsLTfi  k  la  preuve  faite  gar  la  dlte  r6- 
ponse  8p6ciale  de  la  dite  demanderesse,  main- 
tient  rezception  p6remptoire  du  d6fendeur  Jean 
BaptiBte  St.  Aubin,  et  d6boute  Taction  de  la 
dite  demanderesse. 

Judgment  confirmed. 

^«rr  4^  Carter  for  appellant. 

Loranger,  Laranger  4'  Pelletier  for  respondent. 


I*re9erU :  Monk,  Raicbay,  Tissiir,  Cbobs,  JJ., 
Tabohibiau,  J.  ad  hoc. 
Lawlob,  (deft  below),  Appellant,  and  Woods, 
(plff.  below),  Respondent. 

The  action,,  en  dSclaratwn  ^hypothtque^  was 
dismissed  by  the  Superior  Court,  but  this  de- 
cision was  reversed  by  the  Court  of  Beview,  and 
the  acUon  main^ned.  In  appeal  the  judg- 
ment was  confirmed.  The  case  turned  in  great 
measure  on  a  question  of  good  iGidth. 

Laeoete  i^  Qlobentky  for  Appellant 

Oeoffrion,  Eii\frei  j'  ArchambauU  for  Respon- 
dent 


J*remnt:  Dorxov,  C.  J.,  Mo«k,  Ramsay,  Tissiir, 

Cross,  JJ. 

Lalovdr  et  al.,  (defts.  below),  Appellants,  and 
Alarik,  (plff.  below),  Respondent. 

The  action  of  respondent  was  on  a  note. 
Plea,  that  the  note  was  giren  in  payment  of  a 
threshing  machine  sold  by  respondent,  and  that 
the  machine  was  a  bad  one.  A  question  of 
evidence. 

Judgment  condemning  defendants  confirmed. 

Duhamelj  J^agnuelo  fEainvOU  for  Appellants. 

Loranger^  Laranger  ^  Pelletier,  for  Respondent. 

Bbaupr^  (plflf.  below),  Appellant,  and  Compag- 
MM  drs  Rkxorqukubs  du  Port  db  Montreal, 
(deft,  below).  Respondent. 

Action  for  damages  alleged  to  have  been 
caused  to  the  barge  Uhhn  by  the  tug  Meitenger. 
Question  of  proof. 

Judgment  dismissing  the  action  confirmed, 
Tessier,  J.,  dissenting. 

Duhamel  j*  Rainville  for  Appellant 

F.  X.  Archambault  and  A.  David  for  Respon- 
dent. 


OuixBT,  Appellant,  and  Birobvin  dite  Lavobvut,. 

Respondent. 
Judgment    of    Superior     Court,    Hontreal, 
confirmed. 


DouTRB,    (deft,    below).    Appellant,    and    La 

Banqdb  Jacqubs  Cartibr,  (plff.  below), 

Respondent 

Action  on  a  note.  Plea  by  the  endorser  thai 
notice  of  protest  was  not  given  in  time ;  the  pro^ 
test  being  made  7th  December,  and  the  notice, 
according  to  appellants,  being  deposited  in  the 
post  office  only  on  the  Uth.  The  Superior 
Court  maintained  the  action,  considering  the 
weight  of  testimony  to  be  on  the  side  of  plaintiff. 

Judgment  confirmed. 

Doutrej  DotUre,  Robidom,  Butekinton  j*  Walker 
for  Appellant. 

Lacoete  j-  Olobeneky  ft>r  Respondent 


Preeeni :  Dorion,  C.  J.,  Moxk,  Ramsat,  Cross,  JJ» 

La  Baitqur  Natiovalb,  (plff:  below).  Appellant^ 
and  CoNViRSB,  (deft  below).  Respondent. 

Action  on  notes  made  in  the  name  of  respon- 
dent by  his  agent  John  Converse  (son  of 
respondent).  Plea,  that  the  notes  sued  on  wei  e- 
not  Justified  nor  anthoriaed  by  any  authority 
given  to  John  Converse.  The  Court  below 
sustained  the  plea  and  difmissed  the  action. 
This  judgment  was  reversed  in  appeal. 

Judgment :  «  Considering  that  the  appellants 
have  proved  that  John  Converse  was  authorised 
as  the  duly  constituted  attorney  and  agent  of 
the  respondent  in  this  cause  to  sign  the  two 
promissory  notes  mentioned  in  the  declaration 
in  this  cause,  and  that  the  said  notes  were 
given  for  matters  arising  out  of  transactiona 
connected  with  the  business  of  the  said 
respondent,"  ^c. 

Judgment  reversed^ 

Oeojfrionj  Binfiret4''^^rchambauU  for  Appellant. 

John  L,  Morrie  for  Respondent. 


CURRENT   EVENTS. 


UNITED  STATES. 

Spiritualism  and  its  bffbct  upon  Wills. 

In  the  case  of  Leighton  v.  Orr^  44  Iowa,  679,  one 
Wolcott  had  lived  for  years  in  unlawful  rela> 
tions  with  a  woman  who  shared  his  home,  and 
who  claimed  to  be  a  spiritualistic  medium,  and 
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to  have  daily  commnnicaiion  with  his  deceased 
wife,  whose  memory  he  greatly  revered.  During 
iUs  time  she  acquired  great  influence  over  him, 
and  oontrolled  him  to  a  large  degree  in  the 
management  of  his  business  affairs,  and  at  the 
nme  time  he    was   addicted   to  the  use  of 
alcoholic  liquors  to  such  extent  that  he  became 
debilitated  in  mind  and  body.    Previous  to  his 
death  he  conveyed  large  portions  of  his  property, 
for  the  consideration!!  of    *<one    dollar   and 
friendship,"  to  this  woman.     The  court  held 
that  these  conveyances  should  be  set  aside  on 
the  ground  that  they  were  procui%d  by  undue 
influence.    This  case,  in  one  respect,  resembles 
Lj/on  V.  Home,  L.  B.,   6  Eq.   Cas.  656.      The 
defendant  in  that  action  was  somewhat  cele- 
brated as  a  spiritualist.    The  plaintiff  sought 
him  and  thrust  her  gifts  upon  him  ;  in  conse- 
<liience,  however,  of  directions  received,  as  she 
iQpposed,  through    the    defendant,   from    her 
deceased  husband.    There  were,  however,  no 
niegal  or  immoral  relations  between  the  parties. 
The  court  held  that,  owing  to  the  confidential 
relations  between  the  parties,  the  burden  was 
on  the  defendant  to  support  the  deeds  or  gifts, 
and  that  he  should  satisfy  the  court  that  they 
had  not  been  obtained  by  reason  of  confidence 
reposed,  or  undue  influence.      In  RobiMon  v. 
Adanu,  62  Me.  369,  the  subject  of  spiritualism, 
and  its  effect  on  the  validity  of  wills,  is  ezten- 
aively  discussed,  and  the  conclusion  reached 
that  when  a  will  is  attempted  to  be  impeached 
apon  the  ground  that  it  was  the  resul^  to  some 
'extent,  of  assumed  spiritual  communications 
vith  the  deceased  husband  of  the  testatrix,  and 
of  her  belief  that  her    son-in-law  possessed 
npematural  power  over    his   wife,  and  was 
poasesaed  of  devils,  the  jury  must  determine 
howitf  these  belieft  were  founded  in  insane 
delusion,  or  exercised  undue  influence  in  pro- 
dncing  the  will.    See,  also,  note  to  this  case  in 
Bedfield's  Leading  American  Cases  on  Wills,  p. 
384. — Mbany  Law  Journal. 

PaoTBcnoH  oj  Working  Pioplb. — A  curious 
l>ill  has  been  introduced  in  the  NewTork  Assem- 
bly by  Mr.  Seebacher.  It  reverses  the  old  order 
<4  things,  when  the  poor  were  ground  under  foot 
bjr  the  rich,  and  proposes  to  place  the  employer 
under  the  heel  of  the  employee.  The  bill  pro- 
Tides  that  where  judgments  are  recovered  for 
^viges  for  amounts  less  than  $50,  and  the  eze- 
CQtion  issued  thereon  is  not  paid,  the  debtor 


may  be  arrested  and  put  in  a  jail  or  debtor's 
prison  for  fifteen  days.  By  way  of  compensa- 
tion it  is  provided  that  if,  on  a  trial  by  jury,  it 
shall  be  found  that  the  plaintiff  was  in  the 
wrong,  or  intended  persecution,  he  may  be  im- 
prisoned. It  will  be  observed  that  no  evidence 
of  fraud  on  the  part  of  the  employer  is  required. 
The  measure  is  evidently  a  restoration  of  im- 
prisonment for  debt,  and  it  is  to  be  hoped  that 
the  Legislature  will  not  sanction  a  step  in  so 
dangerous  a  direction. 


U.  S.  CASES  IN  BANKRUPTCY. 

Some  of  the  decisions  in  bankruptcy  by 
courts  in  the  United  States  admit  of  more  than 
local  application,  and,  regard  being  had  to  the 
difference  in  the  law,  may  be  usefully  consulted. 
Appended  is  a  digest  of  such  recent  decisions 
as  appear  to  be  of  general  interest : 

Bankrupt.'^ll  a  bankrupt  honestly  regards  a 
judgment  held  by  him  as  worthless,  he  can 
omit  it  from  his  schedule  without  being  chaige- 
able  with  fiilse  swearing  or  fraud.  If  it  had 
value  as  an  asset,  it  is  neither  wilful  fidse 
swearing  nor  fraud  unless  the  omission  to  place 
it  in  the  schedule  was  intentional. — In  re  Wmm 
tor,  16  N.  B.  R.  (W.  D.  Mich.)  162. 

Book*  qf  Account, — 1.  Keeping  proper  books 
of  account,  within  the  meaning  of  the  Bank- 
rupt Act,  may  be  said  to  be  the  keeping  of  an 
intelligent  record  of  the  merchant's  business 
afiiairs,  and  with  tl^it  reasonable  degree  of  accu- 
racy and  care  which  is  to  be  expected  from  an 
intelligent  man  in  that  business.  A  casual 
omission  of  an  entry,  or  mistake,  would  not  be 
conclusive  against  the  bankrupt — In  re  Wmtor, 
16  N.  B.  R.  (W.  D.  Mich.)  Ifia. 

2.  In  order  that  a  merchant  or  trader  should 
comply  with  the  law  requiring  him  to  keep 
proper  books  of  account,  it  is  not  necessary 
that  he  should  enter  therein  entries  of  debts 
owed  by  him  at  the  time  he  went  into  trade, 
previously  contracted,  as  well  as  those  incurred 
in  his  business  as  a  trader. — Jb. 

Compontion. — After  a  composition  in  biank- 
ruptcy  had  been  confirmed,  a  petition  for  a  re- 
hearing was  filed,  pending  which  the  payments 
became  due.  Upon  notice  to  all  the  creditors, 
the  bankrupt  was  ready  to  pay  all  at  the  time 
and  place  notified,  and  all  were  there  except 
the  petitioning  creditors.    Held,  that  it  was  the 
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dnty  of  the  bankropti  if  he  could  find  no  one 
to  take  the  money  for  the  petitionexB,  to  pay 
the  same  into  the  Bankruptcy  Coart.  Upon 
fitilure  to  do  so,  the  unpaid  creditors  are  en- 
titled to  a  summary  order  for  payment. — In  re 
Bejfnoldt,  16  N.  B.  B.  (S.  D.  N.  Y.)  176. 

Debi, — When  A.,  at  the  time  he  purchases 
goods  of  B.,  intends  either  In  whole  or  in  part 
not  to  pay  for  them,  he  has  "  created  a  debt  by 
fiaudi''  within  the  meaning  of  the  Bankrupt 
Act.— /fi  re  Aleberg,  16  N.  B.  B.  (Del.  Dist )  116. 

2.  And  a  like  debt  is  created  when  the  vend- 
or is  induced  to  sell  his  goods  upon  the  repre- 
sentations of  the  buyer  that  he  possesses 
property  which  he  does  not  possess^— /6. 

Ditekairge, — ^A  discharge  obtained  by  fraud 
will  be  set  aside.*-/fi  re  Auffemiein,  16  N.  B.  B. 
(Sup.  Ct.  DUt.  of  Col.)  252. 

/Vm.— 1.  The  assignee  of  an  insolvent  debtor 
under  the  general  assignment  for  the  benefit  of 
creditors  is  entitled  to  the  disbursements  legiti- 
mately made  in  the  execution  of  his  trust  be- 
fore the  debtor  was  adjudged  a  bankrupt,  but 
he  is  not  entitled  to  services  as  preferred,  nor 
to  attorney's  fees  paid  by  him.  As  to  these, 
proof  as  an  ordinary  creditor  must  be  made. — 
In  re  Laine,  16  N.  B.  B.,(Bii  n.Dist)  168. 

2.  Where  property  coming  into  the  hands  of 
an  assignee  is  subsequently  found  to  |^  subject 
to  a  lien,  it  is  to  be  charged  with  the  reasonable 
costs  of  keeping  and  selling  it,  as  well  as  the 
assignee's  fees ;  but  not  for  services  of  an  auc- 
tioneer, without  showing  that  such  services 
were  neoessaiy,  nor  for  attorney's  fees  for  ser- 
vices rendered  the  assignee  in  contesting  the 
lien  claioL— /n  re  Peahody^  16  N.  B.  B.  (Col. 
Dist.)  243. 

FrauduUnt  Comwyafief.— Fraudulent  convey- 
ances are  not  void  but  voidable  by  creditors, 
and  property  embraced  in  them  does  not  vest 
absolutely  in  the  assignee  in  bankruptcy  as  a 
portion  of  the  bankrupt's  estate.— 'PA^^pt  v. 
(Ttffto,  16  N.  B.  B.  (Sup.  Ct  111.)  86. 

Fraudulent  Pr^erenee. — 1.  In  a  suit  to  set 
aside  a  mortgage  as  fraudulent,  if  the  defendant 
kn^  that  there  was  a  large  amount  of  other 
unsecured  debts  which  the  debtor  could  not  pay, 
and  that  a  large  part  of  the  property  was  com- 
mon to  all,  from  which  to  get  their  pay,  he 
knew  that  he  was,  in  taking  the  mortgage, 
obtaining  a  fraudu'ont  pieference. — In  re  Arm- 
Mtran^y  16  N.  B.  B.  (Vt.  Dist)  275. 


2.  Where  a  mortgage  sought  to  be  set  aside 
was  executed  within  the  time  named  in  the 
act  to  constitute  a  fraudulent  conveyance,  heU 
that  the  fiict  that  the  mortgagor  had  repeatedly 
fidled  to  pay  when  promised,  coupled  with  the 
knowledge  of  other  debts  owing  by  the  mort- 
gagor, constituted  reasonable  cauM  ibr  him  to 
believe  that  the  insolvency  which  In  fiu^ 
existed  did  exist— 76. 

Priferenee.^'A  creditor  accepting  security  has 
no  right  to  wilfully  close  his  eyes  to  hctB  the 
existence  o/  which  he  could  have  ascertained 
by  the  slightest  effort— Z/oyrf  v.  Strobrtd^t,  16 
N.  B.  B.  (CaL  Dist)  197. 

Sale. — 1.  The  objection  that  the  purchaser  at 
an  assignee's  sale  was  the  attorney  of  the 
assignee,  and  as  such  incapable  of  purchasingr 
should  be  made  in  a  court  of  bankruptcy,  and 
cannot  be  made  collaterally  in  another.— iSjMf- 
man  v.  Johneon^  16  N.  B.  B.  (Vt  Ct.  App.)  145. 

2.  Where  a  claim  was  marked  «  worthless  "  by 
the  bankrupt  in  his  schedule,  and  it  was  sold 
by  the  assignee  with  other  claims,  the  validity 
of  the  sale  cannot  be  affected  by  the  fud  that 
the  claim  has  turned  out  to  be  valuable  in  the 
hands  of  the  purchaser. — Phelpe  v.  McDemld^ 
16  N.  B.  B.  (Sup.  Ct  Dist  Col.)  217. 

SubragaUon, — 8.  and  H.  were  partners,  equally 
interested.  Upon  final  settlement  8.  was  found 
to  owe  H.  a  balance.  As  partners  they  gnarsn- 
teed  a  debt  to  G,  which  they  were  decreed  to 
pay  and  did  pay  out  of  the  partnership  assets. 
8.  went  into  bankruptcy,  when  H.  claimed  a  lien 
upon  the  individual  estate  of  8.,  and  to  be  sub- 
rogated Ibr  O.  Ibr  one-half  the  debt  BOd,  that 
the  debt  being  a  partnership  debt,  and  having 
been  paid  out  of  partnership  assets,  there  was 
no  right  of  substitution  as  against  creditors  of 
either  partner.  Such  payment  only  created  an 
item  in  the  account  between  the  partners.— /a 
re  SmUhy  16  N.  B.  R.  (E.  D.  Va.)  113. 

TradeMtnan. — ^A  bankrupt  engaged  in  farming, 
and  trading,  buying,  and  selling  live  stock,  is 
not  a  tradesman,  within  the  meaning  of  Sect 
6110  of  the  Revised  Statutes. — In  re  RugedaU^ 
16  N.  B.  B.  (Dist  Ind.)  216. 

Waiver. — ^Acceptance  by  a  creditor  of  his 
dividend  under  a  composition  is  a  waiver  of 
any  claim  of  set-off.— ZTdiil  v.  Holmee,  16  N.B.R. 
(Mass.  Dist)  101. 
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LIABILITY  OF  CARRIERS. 

Bulway  Companies  that  carry  certain  classes 
of  pusengers  on  firee  passes,  usually  stipulate 
that  those  udng  a  pass  shall  have  no  claim 
upon  the  Company  for  injuries  which  they  may 
reoeire  on  the  road.  In  a  case  decided  recently 
by  the  Supreme  Court  of  the  United  States, 
SuveM  V,  The  Orand  Trunk  Railway  Company^ 
the  effect  of  such  a  stipulation  was  discussed. 
The  action  was  brought  by  Stevens  to  recover 
<lamageB  for  injuries  received  whilst  a  passen- 
ger in  the  Company's  cars.  The  plaintiff,  being 
the  owner  of  a  patented  car-coupling,  was 
negotiating  with  the  Grand  Trunk  Company  at 
Portland,  Maine,  for  its  adoption  and  use  by 
the  Company ;  and  was  requested  by  the  latter 
to  go  to  Montreal  to  see  the  Superintendent  of 
the  Car  department  in  relation  to  the  matter, 
the  Company  offering  to  pay  his  expenses. 
Stevens  consented  to  do  this ;  and,  in  pursu- 
ance of  the  arrangement,  was  furnished  with  a 
pass  over  the  defendant's  line  from  Portlcmd  to 
Montreal.  On  the  back  was  the  following 
printed  endorsement : 

^  The  peraon  Mcepting  this  free  ticket,  in  consider- 
«tioo  thereof  assumes  all  risk  of  all  accidents,  and 
ezpresriy  agrees  that  the  Company  shall  notjbe  liable, 
voder  any  eironrastaaees,  whether  of  negligence  by 
their  agents  or  otherwise,  for  any  iuiary  to  the  penon, 
or  for  any  loss  or  injury  to  the  property  of  the  passen- 
ser  using  thoTicket.  If  presented  by  any  other  per- 
son than  the  individnal  named  therein,  the  conductor 
will  take  up  this  ticket  and  collect  fare." 

During  the  trip  from  Portland  to  Montreal, 
the  car  in  which  Stevens  was  riding  ran  off  the 
track,  and  was  precipitated  down  an  embank- 
ment, and  the  plaintiff  was  much  injured 
thereby.  The  direct  cause  of  the  accident, 
it  was  proved,  was  that  at  the  place  where 
it  occurred,  and  for  some  considerable  dis- 
tance in  each  direction,  the  bolts  had  been 
broken  off  the  fish-plates  which  held  the 
ends  of  the  rails  together,  so  that  many  of  the 
plates  had  fallen  off  on  each  side,  leaving  the 
rails  without  lateral  support,  and  causing  the 
tzAck  to  spread.  The  Company  relied  for  its 
defence  upon  the  £eu;t  that  the  plaintiff  was 


travelling  under  the  pass  with  the  condition 
endorsed  thereon,  which,  it  was  contended,  ex- 
empted the  Company  from  liability.  As  to  this 
pass,  the  plaintiff  testified  that  he  put  it  in  his 
pocket  without  looking  at  it,  and  the  Jury  found 
specially  that  he  did  not  read  the  endorsement 
previous  to  the  accident,  and  did  not  know 
what  was  endorsed  upon  it  He  had  been  a 
railroad  conductor,  however,  and  had  seen 
many  free  passes,  some  of  which  had  a  similar 
endorsement.  ^ 

The  Judge  of  first  instance  regarded  the  case 
as  one  of  carriage  lor  hire,  and  not  as  gratui- 
tous carriage,  as  the  Company  agreed  to  pay 
the  plaintift^s  expenses  to  Montreal.  The 
Supreme  Court  concurred  in  this  view.  Judge 
♦Brildley  remarked  :  "  The  transportation  of  the 
plaintiff  in  the  defendant's  cars,  though  not 
paid  for  by  him  in  money,  was  not  a  matter  of 
charity  nor  of  gratuity  in  any  sense.  It  was  by 
virtue  of  an  agreement,  in  which  the  mutual 
interest  of  the  parties  was  consulted.  It  was 
part  of  the  consideration  for  which  the  plain- 
tiff consented  to  take  the  journey  to  Montreal. 
His  expenses  in  making  that  journey  were  to 
be  paid  by  the  defendant,  and  of  these  the 
expense  of  his  transportation  was  a  part.  The 
giving  him  a  free  pass  did  not  alter  the  nature 
of  the  transportation." 

Taking  this  view,  the  Court  did  not  find  it 
necessary  to  determine  what  would  have  betfn 
the  rights  of  the  parties  if  the  plaintiff  had 
been  a  free  or  gratuitous  passenger.  But  Judge 
Bradley  intimated  pretty  strongly  that  this 
would  not  have  altered  the  case.  <'  We  do  not 
mean  to  imply,  however,"  he  said,  <*that  we 
should  have  come  to  a  different  conclusion,  had 
the  plaintiff  been  a  free  passenger  instead  of  a 
passenger  for  hire.  We  are  aware  that  res- 
pectable tribunals  have  asserted  the  right  to 
stipulate  for  exemption  in  such  a  case ;  and  it 
is  often  asked  with  apparent  confidence,  *■  yLa,y 
not  men  make  their  own  contracts,  or  in  other 
words,  may  not  a  man  do  what  he  will  with  his 
oyrn?'  The  question,  at  first  sight,  seems  a 
simple  one ;  but  there  is  a  question  lying  be- 
hind that :  <  Can  a  man  call  that  absolutely 
his  own,  which  he  holds  as  a  great  public  trust, 
by  the  public  grant,  and  for  the  public  use  as 
well  as  his  own  profit  ?  '  The  business  of  the 
common  carrier,  in  this  courtry  at  least,  is 
emphatically  a  branch  of  the  pnbUc  service; 
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the  conditions  on  which  that  public  Berrice 
«bail  be  perfonned  by  private  enterprise  are 
not  yet  entirely  settled."  The  opinion  of  the 
Conrti  therefore,  seemed  to  incline  strongly  to 
the  rule  that  where  there  has  been  negligence 
on  the  part  of  the  carrier,  no  stipulation  will 
shield  him. 


FRAUDS  IN  BANKRUPTCY, 

A  recent  issue  of  The  Lioal  Niws  contained 
among  the  notes  of  decisions  no  fewer  than  three 
cases  of  fraud  under  the  Insolvent  Act,  disposed 
of  by  the  Superior  Court  at  Montreal  in  a  single 
day.    Marvellous  tfre  the  variety  and  ingemiit^ 
of  this  class  of  frauds,  and  nothing  but  a  Yery 
firm  mode  of  dealing  with  them  on  the  part  of 
the  Courts  will  check  them.     The  law  itself 
does  not  provide  sufficient  means  of  reaching 
and    punishing   offenders.     We    find   a   very 
Kimilar  state  of  things  existing  in  the  United 
Rtateg,  and  there,  as  in  Canada,  the  result  is  an 
outcry  against  the  law  under  which  the  frauds 
complained  of  are  practised.    The  Albany  Law 
Journal  refers  to  a  case  before  Judge  Wallace, 
in  which  the  Judge  strongly  animadverted  upon 
a  kind  of  transaction  common  enough  in  bank- 
ruptcy matters,  and  regretted  the  inability  of 
flic  Court  to  interfere  with   it.     A  bankrupt 
firm,  apprehending  insolvency,  began  paying 
favored  creditors  and  themselves  out  of  the 
partnership    assets.      Then,  being    unable  to 
compromise  with  their  creditors,  they  made  an 
assignment  to  a  friend,  and  shortly  after  pro- 
ciirird  a  petition  in    bankruptcy  to  be  filed 
ngainf^t  them,  and  then  took  proceedings  for  a 
eompoHition.    The  bankrupts  all  the  time  kept 
possession  of  the  firm  property  under  one  pre- 
text  or  another.     The  attorney  who  managed 
the  proceedings  for  the  bankrupts  represented 
niof>t  of  the  creditors,  and  no  step  was  tuken 
to  protect  the  latter.    Judge  Wallace  remarked  : 
"  It  shocks  the  moral  sense  to  assist  this  dis- 
honuHt    scheme   by   judicial   action,**  and    he 
rtgrettcd  *'that  the  bankrupt  law  permits  junt 
gn(h    Fcbemes    as    this."     Our    contemporary 
thereon  observes  :  <<  We  are  glad  to  record  tiiis 
judicial  protest  against  the  bankrupt  law,  and 
hope  it  will  ena  nnige  those  striving  in  Congress 
to  pre  cure  its  repeal." 


BREACH  OF  PROMISE  SUITS, 

Some  years  ago,  in  a  somewhat  celebcmted 
case  at  Montreal,  Orange  v.  Betuwipj  in  which 
damages  were  sought  to  be  recovered  for  breach 
of  promise  of  marriage,  the  counsel  for  the 
defence,  Mr.  Olrouard,  raised  the  point  thai 
such  actions  offended  against  public  morality 
and  should  not  be  sanctioned  by  the  law.     We 
notice  that  in  England  it  is  proposed  at  the 
present  time  to  abolish  by  legislation  such 
actions,  and  the  Law  Timei  remarks  that  the 
movement  «  will  recommend  itself  to  the  com- 
mon sense  of  mankind."    Although  the  inten- 
tion  of  the  law  in  allowing  suits  for  breach  of 
promise  is  good,  one  can  hardly  read  the  reports 
of  the  cases  as  they  appear  in  the  English 
papers,  without  perceiving  that  these  actions 
frequently  serve  desig^ng  women  as  the  means 
of  extorting  money,  and  that  those  who  most 
readily  resort  to  them  are  too  often  of  the 
number  who  least  deserve  the  protection  which 

« 

the  law  was  intended  to  afford. 


INJURIES  RESULTING  IN  DEATH. 

Since  the  remarks  at  page  110  were  writteur 
the  Court  of  Appeals  at  Quebec  has  decided  the 
case  of  The  Grand  Tr^nk  Railway  Company  ^ 
Rvely  noted  in  the  present  issue,  in  which  the 
same  principle  was  applied. 


THE  PARLIAMENTS  OF  FRANCS. 

[Continued  from  pase  114.] 

No  uniform  law  prevailed  throughout 
France.  A  man  passed  from  one  system  of 
jurisprudence  to  another,  as  he  journeyed  from 
province  to  province — ^firom  Normandy  U> 
Brittany,  from  Provence  to  Dauphine.  The 
territorial  jurisdiction  of  the  Parliament  of 
Paris,  though  large,  was  by  no  means  over  the 
largest  part  of  the  kingdom.  Courts,  similar 
in  constitution  and  power  to  that  of  Paris,  were 
Kubsequently  established  in  various  parts  of 
France,  until  there  were  thirteen  separate  par- 
liaments, besides  several  superior  courts  poe> 
hcssing  similar  powers.  Each  parliament  was 
hupreme  within  its  own  territory.  That  of 
Paris  was  superior  only  in  age,  dignity,  and 
influence ;  but  no  appeal  lay  to  it  from  the  co- 
I  ordinate  bodies.  • 


I 


THE  LEGAL  NEWS. 


123 


^bc  systems  of  law  administered  by  them 

•varied  widely.    In  some  provinces,  the  droit 

'<^  prevailed,  and  the  civil  law  furnished  the 

Wa  for  judicial  rules.     Other  provinces  were 

?«J^«  de  coutumes,  where  a  custoifiary  law  had 

•rrown  up,  and  was  administered  by  the  courts. 

*'Ven  in  the  districts  where  the  droit  ^crit  pre- 

^wled,  gome  differtnccs  in  logal  rules  necessa- 

^"y  became  ebtabiished  in  the  various  Parlia- 
ments. 

^rtain  edicts,  political  and  financial,  were 
o«  force  throughout  the  kingdom  ;  but  private 
liabilities,  a  man's  rights  and  his  responsibili- 
ties, and  the  mode  of  enforcing  them,  might 
^'*ry  as  he  passed  from  one  village  to  another. 
«e  could  breakfast  at  Nismes  without  fear  of 
ibe  terrors  of  the  law,  only  to  find  himself, 
*ben  he  reached  Aries  for  dinner,  subject  to 
Its  direst  penalties.  The  French  Revolution 
'^d  ita  induence  were  needed  to  establish  a 
uniform  law  for  Frenchmen  of  every  rank  and 
*^^ery  locality. 

rarliament  in  its  earlier  days,  was  a  body  in 
*  condition  of  continual  growth.  When  it 
erst  began  to  till  the  place  of  the  feudal  courts, 
tbe  king  assigned  persons  to  sit  for  a  session, 
^^  their  powers  ended  with  the  term  for 
^bich  they  were  appointed.  By  1319,  we  find 
It  provided  that  members  of  the  court  should 
f<^«ve  their  wages  for  life.  As  late  as  1467, 
however,  we  find  an  edict  of  Louis  XI.  lorbid- 
^iDg  the  removal  of  Judges,  except  for  cause  ; 
^^  entire  freedom  from  arbitrary  removal  was 
Probably  not  established  earlier  than  that. 

The  ordinance  of  1307  provided  that  the 
Parliament  itself  should  choose  fit  men  to  fill 
^scaucics  as  they  occurred.  But  the  power  of 
Appointment  was,  for  the  most  part,  e.xercised 
"y  the  king  ;  and  this  edict  was  forflfotten  or 
'disregarded.  His  right  of  choice  was  at  times 
limited  to  a  number  of  persons  nominated  by 
the  Parliament.  But,  when  such  places  came 
t<5  be  sold,  the  king's  power  of  appointment 
^as  exercised  without  restraint.  That  pecuni- 
^1  questions  are  the  origin  of  most  revolutions 
is  a  familiar  truth.  ¥he  French  Revolution  is 
1^0  exception,  and  the  silent  changes  in  the 
French  government  prior  to  that  great  upheaval 
^ere  equally  the  results  of  the  same  fruitful 
'^QK.  Pecuniary  embarrassment  was  the 
<'br(mic  condition  of  the  French  kings,  and  no 
yoQng   profligate    relieres    present    wants  by 


ruinous  poet-obits  more  recklessly  than  did  the 
French  monarchs  seek  immediate  relief  at  the 
cost  of  future  burdens.  The  sale  of  offices 
was  a  source  of  revenue  to  which  royalty  early 
turned  its  attention,  and  the  mine  was  worked 
to  the  most  ruinous  extent.  The  offices  of  the 
members  of  Parliament  afforded  a  tempting 
bait.  The  places  were  of  great  dignity,  and 
often  of  great  profit.  Under  Louis  XIL,  the 
sale  of  judicial  dignities — often  practised  be- 
fore, but  never  systematically— seems  to  have 
become  a  regular  part  of  the  budget.  The  dis- 
astrous reign  of  Francis  T.  brought  him  to  tiie 
most  lamentable  financial  straits.  Among 
other  expedients,  he  organised  a  new  chamber 
of  Parliament,  and  created  two  presidents  and 
eighteen  counsellors  to  administer  its  affiiirs. 
Two  thousand  scudi  were  paid  for  appointments 
to  each  of  these  places.  Marino  Cavalli  tells 
us  that  in  this  reign  the  judicial  offices  were 
bought  at  prices  ranging  from  three  thousand 
to  twenty  thousand  francs;  and  that,  as  the 
sale  was  open,  there  was  nothing  disgracefnl 
in  selling  them  for  as  large  a  sum  as  could  be 
obtained.  The  places  thus  purchased  were 
held  for  life. 

Financial  needs  led  to  endeavours  to  impose 
a  further  tax  on  the  income  of  the  office.  Such 
efforts  met  with  the  resistance  from  the  mem- 
bers of  the  Parliament  that  might  be  expected 
from  men  who  felt,  with  Judge  Barnard,  of 
New  York,  that  they  hatf  paid  for  their  places, 
and  no  further  favors  could  be  asked.  A  mea- 
sure was  found  to  reconcile  such  an  impost 
with  judicial  feelings.  In  the  reign  of  Henry 
IV.,  a  tax  was  devised,  which,  from  its  origimi' 
tor.  was  called  the  Paulette.  By  the  payment 
of  an  annual  sum,  the  office  of  any  member  of 
Parliament  might  become  hereditary,  and,  if 
not  sold  by  him  during  his  life-time,  upon  his 
death  it  pasned  to  his  heirs,  to  be  disposed  of 
by  them  with  his  horses  and  carriages,  his 
houses  and  lands.  One  of  the  sons  ordinarily 
took  the  place  j  but  it  was  often  sold.  Prices 
naturally  increased.  In  the  reign  of  Lonis 
XIV.,  the  price  of  one  of  these  offices  was  a 
moderate  fortune.  The  office  of  president  d 
moriier  of  the  Parliament  of  Paris  was  sold  for 
five  hundred  thousand  francs ;  that  of  a  coun- 
sellor brought  one  hundred  smd  fifty  thonsand ; 
and  that  of  the  procureur^Sniral  seTen  hondred 
thousand  francs.    This  institation  renudned  ia^ 


124 


THE  LEGAL  NEWS. 


force  until  1789.  Legal  traditions,  and  the  sale 
of  judicial  offices,  had  before  tended  to  make 
the  members  of  Parliament  a  separate  class, 
belonging  exclusively  to  the  wealthy  portion 
of  the  community.  The  Faulette  made  them 
an  hereditary  aristocracy.  The  right  to  exer- 
cise judicial  functions  descended  from  father  to 
son  almost  as  regularly  as  a  seat  in  the  House 
of  Lords  among  the  English  nobility.  A  seat 
in  Parliament  entitled  the  holder  to  the  rank 
of  nobility,  inheritable  to  the  second  genera^ 
tion.  The  hereditary  possession  of  wealth  and 
office  rendered  the  nobUtte  de  la  robe  second 
only  in  rank  to  the  more  ancient  aristocracy. 
Between  the  two,  a  distance  was  pre8er\'ed. 
The  sons  of  French  magistrates,  unlike  the 
heirs  of  English  judges  who  have  been  elevated 
to  the  peerage,  were  not  regarded  as  forming 
part  of  the  ancient  nobility.  That  body,  of  all 
aristocracies,  except  perhaps  the  Spanish,  the 
most  narrow,  the  most  selfish,  and  the  most 
weak  carefully  guarded  its  imaginary  sanctity 
from  any  infusion  of  new  blood.  Its  purity 
was  purchased  at  the  expense  of  its  power,  ex- 
cept for  purposes  of  political  plunder,  until  it 
passed  away  unhonoured  and  unwept  at  the 
Arst  breath  of  the  French  Revolution.  The 
judicial  aristocracy  shared,  however,  in  all  the 
odious  privileges  of  the  nobility :  in  exemp- 
tion from  most  forms  of  taxation ;  in  the  right 
of  the  chase ;  in  the  right  to  plunder  their 
tenants ;  in  the  sole^ght  to  places  of  emolu- 
ment ;  and  to  the  rank  of  officers  in  the  army. 
Questions  as  important  as  those  of  precedence 
sometimes  caused  grave  trouble.  The  Parlia- 
ment of  Aix  and  the  Cour^f  Accounts  had  a 
long  feud  on  account  of  pr^edence  in  proces- 
sions and  in  church.  The  Parliament,  on 
one  occasion,  being  safely  within  and  ready 
for  its  devotions,  the  railing  of  the  choir  of 
the  church  was  closed  just  as  the  Court  of 
Accounts  was  about  to  enter.  One  of  the 
counsellors  of  the  latter  thereupon  climbed  the 
railing,  and  threatened  the  president  of  the 
Parliament  with  a  gun.  The  president  con- 
cealed himself  behind  the  stalls.  After  ser- 
vice, he  mounted  his  chair  to  return  home  ;  but 
the  members  of  the  Court  of  Accounts  pursued 
him  with  stones,  until  he  took  to  his  feet,  and 
fled  through  the  mud,  enveloped  in  all  the 
majesty  of  his  judicial  lobes.  The  two  bodies 
jfinally  agreed  to  attend  church  no  more  to- 


gether ;  and  the  hot-headed  counsellors  of  the- 
Court  of  Accounts  were  condemned  to  penance, 
and  to  assist  at  high  mass  seated  in  inferior- 
stalls,  while  one  of  the  number  knelt  peni- 
tently  before  the  altar,  candle  la  hand,  for  the 
sins  of  his  fellows. 

The  influence  of  the  change  m  tlie  mode  of 
appointment  upon  the  judicial  force  itself 
remains  to  be  seen.  It  was  by  no  means  as 
injurious  as  might  have  been  anticipated. 
That  incompetent  men  often  occupied  judicial 
positions  was  to  be  expected.  La  Bruy^re 
complains  that  youths  hardly  out  of  school 
passed  from  the  birch  to  the  ermine.  A  pamph- 
let of  the  eighteenth  century,  purporting  to  be 
the  will  of  the  Duchess  of  Polignac,  gives  to 
all  the  members  of  Parliament  who  have 
neither  beard  nor  sense  "  and  that  is,  unfortu- 
nately, the  greater  number,  the  Corput  Juris 
and  the  \Royal  Ordinances,  upon  the  condition 
that  they  will  not  pass  upon  the  life,  honor,  or 
fortune  of  their  fellow  citizena  until  they  can 
answer  questions  put  them  on  the  contents  of 
these  books."  But,  on  the  other  hand,  a  ^irit 
of  independence,  of  traditionary  pride,  grew  up 
in  these  bodies,  which  tended  to  nake  them 
fearless  administrators  of  the  powers  intrusted 
to  them. 

So  acute  an  observer  as  Montesquieu  defends 
the  PauUUe,  and  says, — 

**Otte  v^nalitd  est  bonne  dans  lea  6tat8  monar- 
chiques,  parce  qu'elle  fait  faire,  oomme  metier  de 
famille,  ce  qu*on  ne  voudrait  pas  entreprendre  pour 
la  vertu ;  elle  destine  chacun  4  son  devoir,  et  ren<L 
les  ordros  de  I'^tat  plus  permanents.  Dans  one  men- 
archie  oh,  quand  les  charges  ne  se  vendraient  pas  par 
un  r^glement  public,  rindnlgence  et  Tavidit^  des- 
oourtisans  les  vendraient  tout  de  m6me,  le  hazard 
donnera  de  meillears  sujets  que  le  ohoix  du  prince." 

Almost  as  much  can  be  said  for  hereditary 
judges  as  for  hereditary  legislators.  The  history 
of  the  English  House  of  Lords  shows  that  the 
latter  have  not  always  proved  inferior  to  those 
who  have  obtained  offices  by  the  favor  of  kings 
or  people. 

The  information  gathered  by  the  superinten- 
dents for  Colbert,  in  1663,  contains  many 
curious  comments  on  the  members  of  the- 
various  courts. 

The  wars  of  the  Fronde  were  not  long  past,, 
and  the  character  and  habits  of  the  judges  were- 
apparently  deemed  worthy  of  special  investiga^ 
tion.   The  comments  are  generally  un&Torable^ 
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We  are  informed  that  M.  Lamoignon,  of  the 
Ptflitment  of  PariB,  under  the  affectation  of 
great 'probity  and  integrity,  concealed  a  pro- 
fonnd  ambition.    President  de  Blancmenil  was 
melancholy,  bixarre,  had  a  had  temper,  had  some 
tense,  but  was  always  at  cross-purposes.    De 
Bretenil  was  governed  hy  women,  and  especially 
by  one  La  Oaillones.    Le  Meneust,  president  of 
the  Parliament  of  Brittany,  on  the  other  hand, 
▼w  a  dfvCtf  goyemed  by  his  wife,  and  very 
feeble  indeed.    Periot  Percour,  of  the  Chamber 
of  Inquiries,    loved    gambling,  dancing,— all 
tbiogs  but  law.    Marot  was  rich,  having  forty 
thousand  livres  of  rent.      Descartes    was    a 
brother  "of  the  Descartes  who  writes."    All 
the  members  of  the  ToumelU  of  Brittany  were 
given  oyer  to  pleasure  and  debauchery,  and  had 
neither  inclination  nor  ability  tor  their  work. 
Donneville  was  an  honest  man ;  but  his  wife 
roled  him.    Daligre,  first  president  of  the  Par- 
liament of  Bourdeauz.  '^  would  be  a  &ir  man  if 
he  conld  only  keep  awake."    Pinon's  strong 
point  was,  that  he  was  an  admirable  judge  of 
the  opera.    Jacqnelot,  like  Dr.  Martin  Luther 
io  the  ballad,  loved  wine,  women,  and  song. 

If  the  reports  of  these  superintendents  are 
not  biassed,  they  present  a  lamentable  view  of 
the  morals  and  manners  of  most  of  the  magis- 
trates in  the  reign  of  Louis  XIV.  The  protest 
of  some,  that  their  reports  were  free  from  pre- 
judice, excites  a  strong  suspicion  to  the  contrary, 
though  doubtless  there  were  plenty  of  the 
members  of  the  Parliament  who  were  fertile 
objects  for  comment.  The  character  of  the 
jndges  was  undoubtedly  lower  Irom  the  long 
infloence  of  the  PauUUs ;  the  wars  of  the 
Fronde  had  a  further  injurious  effect ;  and  it  is 
probable  that,  in  many  of  the  courts  remote 
from  Psris,  the  intellectual  force  of  the  judiciary 
*u  at  a  low  ebb.  The  wealth  and  places  of 
niembers  were  assured.  £zcept  the  neighbor- 
ing lord,  who  was  generally  in  Parin,  the 
members  of  Parliament  were  from  youth  the 
Snatest  dignitaries  in  some  provincial  city. 
I^e  life  tended  to  intellectual  lethargy.  The 
judges  of  Paris  dealt  with  important  matters, 
and  the  intense  life  of  the  city  kept  them  from 
a  slow  process  of  mental  embalming ;  but  in 
the  provinces  the  minds  of  the  judges  were 
^vnally  ia  a  condition  of  mild  and  gentle 
<i«cay. 

W^hen  justice  was  administered  by  the  seig- 


neur or  bishop,  Judicial  functions  were  gratui- 
tous :  the  gifts  of  grateful  or  of  anxious  suitors 
furnished  their  only  compensation.  As  these 
duties  came  to  be  performed  by  judges  who 
devoted  their  entire  time  to  the  work,  it  became 
necessary  that  they  should  have  some  fixed  pay. 
In  1400,  we  find  that  the  first  president  received 
one  thousand  livres  per  year.  This  would  be 
equivalent  to  about  fourteen  hundred  dollars  of 
our  money,  and  in  purchasing  power  would  be 
much  more.  The  other  presidents  received 
five  hundred  livres;  and  the  counsellors  had 
but  five  sols  for  each  day  of  service,  or  say 
about  forty  cetlts  in  our  money.  The  judges 
received  also  fees  from  suitors,  which  were 
called  by  the  suggestive  and  appropriate  name 
of  "sweetmeats.'  These  were  fixed  by  the 
president  in  proportion  to  the  labor  rendered. 
Originally  of  miscellaneous  character,  they 
naturally  tended  to  become  i>ayable  in  money. 
Sometimes  they  were  yet  more  precious  than 
gold.  We  find,  in  1597,  a  president,  either  pious 
or  facetious,  allowing  to  a  councillor,  who  had 
examined  a  petition  of  certain  religious  societies, 
three  pater-nosters  to  be  said  for  him  by  each 
society. 

The  pay  of  the  judges  seems  to  have  been 
very  moderate  until  a  rather  late  period,  and 
even  then  it  was  not  equal  to  that  of  the 
English  judges. 

A  counsellor  of  the  Parliament,  at  the  close 
of  the  sixteenth  century,  says  that  the  magis- 
trates preserved  an  honorable  poverty,  and 
needed  private  wealth  to  maintain  their  dignity. 
The  increase  of  their  pay  was  demanded 
even  in  popular  ballads  and  pamphlets.  Be- 
sides the  low  pay,  the  financial  necessities  of 
the  kings  rendered  even  that  uncertain,  and  the 
court  was  paid  in  a  coin  that  was  constantly 
debased.  Down  to  the  seventeenth  century,  we 
find  frequent  complaints  of  the  non-payment  ot 
salaries  ;  and  the  court  frequently  passed  reso- 
lutions, that,  if  not  speedily  paid,  it  would  cease 
its  labors,  and,  on  some  occasions,  it  actually 
closed  its  doonjaute  dipaUmtnt, 

Under  Louis  XIV.,  the  pay  of  the  first  pre- 
sident had  risen  to  twelve  thousand  livres ;  that 
of  the  other  presidents,  to  six  thousand  livres. 
Two  thousand  and  two  thousand  five  hundred 
livres  were  paid  the  counsellors.  The  item  of 
fees  doubtiess  grew  to  large  proportions  with 
the  increase  of  litigation.  The  enormous  prices 
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paid  for  jadicial  offices  must  have  been  largely 
based  on  the  expectation  of  snbBtantial  returns. 

In  the  earlier  days  endeavors  were  made  to 
to  fix  the  rewards  of  counsel  as  well  as  of  the 
judges.  Dire  indeed,  in  the  earlyadays  were  the 
penalties  of  extortion.  The  Council  of  Bheims, 
in  1148,  thought  the  matter  required  the  warn- 
ing voice  of  the  church,  and  enacted  that 
advocates  who  took  more  than  the  taxed  allow- 
ance should  be  deprived  of  Christian  burial. 
The  pecuniary  results  of  legal  labOr  are  rarely 
devoid  of  cinterest  to  the  practitioner.  An 
ordinance  of  Philip  the  Hardy,  in  1274,  regu- 
lates the  honorarium  of  advocates  as  it  is  regu- 
lated at  the  present  day, — according  to  the 
merit  of  the  counsel,  the  importance  of  the  case, 
and  the  ability  of  the  client.  The  illustration 
is  used  that  a  lawyer  who  rides  with  one  horse 
lannot  expect  as  much  as  one  who  drives  with 
two,  or  with  three  or  more ;  which  is  but  a 
familiar  instance  of  the  talent  being  given  to 
him  who  already  has  many.  The  same  ordin- 
ance required  a  lawyer  to  swear  that  he  would 
defend  no  cause  unless  he  believed  it  just. 
English  common  sense  saved  English  lawyers 
from  such  a  mischievous  requirement,  even  in 
the  earliest  days. 

The  highest  pay  allowed  in  a  case  was  thirty 
livres — a  sum,  however,  which  would  be  equiva^ 
lent  in  purchasing  power  to  several  hundred 
dollars  at  the  present  day.  The  advocates  were 
bidden  to  state  the  facts  clearly  in  their  argu- 
ments, and  to  use  no  bad  words  or  names.  No 
advocate  was  to  dare  to  discuss  again  what  his 
associates  had  dwelt  upon ;  neither  should  he 
repeat  what  he  had  once  said,  which  is  a  rule 
unfortunately  not  in  force  in  these  days.  To  pre- 
vent overcharges,  an  ordinance  of  1571  required 
every  advocate  to  put  on  his  brief  what  amount 
he  received  for  his  pay  ;  but  it  excited  so  much 
opposition  that  it  had  to  be  revoked. 

The  fee-bills  of  solicitors  were  taxed  by  the 
court.  If  a  bill  of  costs  in  a  case  in  1351  be  a 
fair  sample  of  the  costs  imposed  on  the  defeated 
party  at  that  day,  the  laments  of  litigants  over 
the  expense  of  justice  rested  on  a  most  solid 
foundation.  The  suit  was  brought  by  the  Gaite 
Brothers  against  Johan  and  Matthieu  Gaite  and 
the  other  heirs  of  Jacques  and  Matthieu  Gaite. 
The  heirs  were  condemned  to  pay  the  expenses 
of  the  brothers  to  be  taxed  by  the  Court,  with 
execution  against  each  of  them.    The  bill  is 


regarded  by  the  learned  editor  of  the  BuUeHn 
de  la  Sod^Ude  PHistoire  de  France  as  incomplete. 
It  comprises,  however,  forty>three  items  of 
varied  and  ominous  appearance.  The  clerk 
who  went  to  serve  the  process  claimed  four 
solidi  for  his  expenses ;  two  solidi  for  the  seal, 
and  five  for  his  time.  But,  as  he  ))elonged 
apparently  to  the  family,  the  charge  for  bis 
time  was  disallowed.  No  less  than  nine  times 
are  the  expenses  and  fees  of  officers  and 
solicitors  charged  for  attendance  at  hearings  or 
trials  of  the  case.  Two  advocates  are  also 
charged  for  each  of  these  days,  at  thirty  solidi 
per  day.  The  taxing  judge  reduces  these 
charges  very  materially,  as  he  allows  the  advo- 
cates only  the  scanty  pittance  of  four  solidi,  or 
about  a  dollar,  for  each  time,  until  the  case  was 
brought  into  Parliament.  For  obtaining  these 
orders,  thirty  and  twenty  solidi  arc  allowed, 
respectively.  The  case  does  not  seem  to  have 
been  argued  there.  The  party  comes  to  Paris 
to  attend  his  case,  and  charges  his  expenses  for 
himself,  valet,  and  two  horses,  while  there 
detained,  at  fifteen  solidi  per  day.  This  item 
is  allowed,  but  at  a  much  reduced  figure.  The 
expense  of  living  was  not  large  compared  with 
our  own  day.  The  cost  of  keeping  the  horses 
is  charged  at  three  solidi  per  day  for  each  horse ; 
but  this  item  is  entirely  disallowed.  Seventy 
solidi  were  paid  the  taxing  officer,  which  shows 
the  exorbitant  amount  of  court  charges.  These 
are  the  expenses  incurred  before  the  case  was 
tried  or  argued  in  Parliament.  The  fees  there 
for  counsel  and  sweetmeats  for  judges  would 
largely  have  swelled  the  bill. 

(^To  be  concluded  in  next  issue.) 


AGENCY— DUTIES  OF  PARTICULAR 
CLASSES  OF  AGENTS. 

The  duties  of  an  agent  may  be  varied  and 
modified  by  contract,  but  it  is  none  the  less 
convenient  to  fchow  briefiy  the  application  of 
the  general  rules  which  define  the  duties  of 
agents  in  general  to  particular  classes  of  agents. 

An  auctioneer  is  bound : 

(a)  To  use  reasonable  skill  and  diligence  in 
his  business.  In  Denew  v.  Deverell,  3  Camp. 
451,  the  plaintiff,  an  auctioneer,  had  neglected 
to  insert  a  usual  clause  in  particulars  of  sale,  by 
reason  of  which  omission  the  sale  was  fruitless. 
The    plaintiff   accordingly  failed    to    recover 
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commisBioiij  although  the  particulars  were 
»hown  to  the  defendant.  **  I  pay  an  auctioneer,  "^ 
said  Lord  Ellenborough,  <*  as  I  do  any  other 
professionRi  man,  for  the  exercise  of  skill  on 
Jny  behalf  which  I  do  not  m  vKelf  possess ;  and 
I  hare  a  right  to  the  exercise  of  such  skill 
<i5  is  ordinarily  possessed  by  men  of  that 
.TofessioD  for  recompense  :  although  from  a 
^uisplaced  confidence  I  followed  hiM  advice 
without  remonstrance  or  suspicion/' 

(6)  To  sell  to  third  parties,  t.  «.,  not  to  pur- 

hase  himiielf.    This    disability    to    purchase 

May  continue  after  the  date  of  the  auction. 

Thus,  the  Court  of  Exchequer  held  in  Oliver 

Court,  8  Price,  127,  Dan,  301,  that  an  auc- 
tioneer employed  to  sell  cannot  be  permitted 
<n  equitable  principles  to  purchase  the  pro. 
l^riy  himself ;  and  that  if  the  person  so  em- 
ployed has  also  been  in  other  respects  connected 
^ith  the  interests  of  the  vendor,  as,  for  in- 
stance, by  having  been  ctmcemed  in  valuing 
the  property,  and  purchases  the  estate  next  day 
fy  private  contract,  the  property  not  having 
♦•een  sold  at  the  auction,  the  purchase  will  be 
^-t  aside.  In  this  case  the  purchase  was  set 
H.M'le  after  the  lapse  of  more  than  twelve 
}>'ar8.  In  ordinary  cases,  however,  the  dis- 
•i'lalification  to  purchase  does  not  continue 
^^vT  the  auctioneer  has  descended  from  the 
rostrum:  lb. 

(0  To  sell  only  for  ready  money  unless 
otherwise  authorised :  Williams  v.  Millington, 
h.Bl.,81. 

(i)  To  keep  the  deposit  until  completion  of 
(ontmct:  Edwards  I'.  Holding,  5  Taunt.,  8 1 6  ; 
^'ray  p.  Gutteridge,  1  M.  &  R,  614.  An  auc- 
ti<^neer  is  a  stakeholder  :  Burroughs  v.  Skinner, 
S  Burr.,  2639. 

(<)  To  disclose  name  of  his  princii^al :  Peake 
i20 :  Franklyn  v.  Lamond,  4  C.  B.,  635. 

(/)  To  sell  in  person,  i.  e.,  not  to  delegate 
hi«  authority  :  Cockram  v.  Irlam,  2  M.  &  »., 
3"1 ;  Coles  V.  Trecothick,  9  Ves.,  251. 

ig)  To  account  to  his  employer,  but  not  for 
int^rert:  Harrington  v.  Hoggart,  1  B.  &  Ad., 
'"•i;  unless  it  was  his  duty  to  make  invest- 
ment: 8  Ves.,  72. 

(k)  To  keep  the  goods  entrusted  to  him  with 
the  Bame  care  that  a  prudent  man  would  exer- 
^'M:  See  Coggs  v.  Bernard,  3  Ld.  Raym.,  917. 

In  caae  of  fire,  robber}-,  or  other  damage,  dne 
^  «M  major  or  accident,  he  is  not  liable,  provi- 


ded he  has  been  guilty  of  no  default :  Bee 
Davis  V,  Garrett,  6  Bing.  723  ;  Caffrey  v.  Dar- 
bey,  6  Ves.,  496. 

(i)  Lastly,  with  respect  to  his  duty  at  sales. 
An  auctioneer  should  obtain  the  best  price,  and 
not  sell  for  a  less  price  or  in  a  difl'e rent  manner 
from  that  specified  in  his  instructions ;  or,  if 
no  instructions  are  ^iven,  from  that  justified  by 
usage;  but  if  obedience  to  hlM  instructions 
would  involve  a  fraud  on  a  third  person,  he 
must  not  obey  them,  since  no  contract  can 
oblige  a  man  to  make  himself  the  instrument 
of  fraud:  Guerreiro  v.  IVile,  3  B.  A  A.,  616; 
and  see  Batcman'i  Law  of  Auctions,  IGl. 

As  to  bill  brokers  or  agents  employed  in 
negotiating  bills  of  exchange. 

Such  an  agent  is  bound  without  delay  : 

1.  To  endeavor  to  procure  acceptance. 

2.  On  refusal,  to  protest  for  non-acceptance 
when  necessary. 

3.  To  advise  the  remittitur  of  the  receipt, 
acceptance,  or  prote^ting ;  and 

4.  To  advise  any  third  person  who  is  con* 
cerned  :    Beawe/,  431  ;  Paley  by  Lloyd,  5. 

As  to  mercantile  agents  : 

The  following  is  given  merely  as  a  brief 
summary  of  the  duties,  inasmuch  as  tlicy  are 
more  fully  treated  elsewhere. 

Where  the  agent's  instructions  are  express  he 
must  obey  them  in  substance,  except  where 
ihfy  are  illegal,  in  which  case  performance 
Itself  would  be  wrong :  Holman  v.  Johnson, 
Cowp.,  341  ;  Ex  parte  Mather,  3  Ves..  373. 

Where  the  instructions  are  general  he  must 
follow  the  usage  and  custom,  provided  that 
course  would  not  be  injurious  to  his  principal, 
or  in  the  absence  of  such  usage,  act  to  the  beat 
of  his  judgment,  and  bona  fide :  Comber  v. 
Anderson,  1  Camp.,  523 ;  Iiambert  v.  Heath,  15 
M.  A  W.,  486. 

With  respect  to  the  duty  to  insure  the  goods 
of  the  principal,  the  rule  is  thus  stated  by  Mr. 
Justice  BuUer :  <*  It  is  now  settled  as  clear  law, 
that  there  are  three  instances  iu  which  an  order 
to  insnre  must  be  obeyed : 

<< '  First,  where  a  merchant  abnxul  has  effects 
in  the  hands  of  his  correspondent  here,  he  has 
a  right  to  expect  that  he  will  obey  an  order  to 
insure,  because  he  is  entitled  to  call  his  money 
out  of  the  other's  hands,  when  and  in  what 
manner  he  pleases. 

u  t  xhe  second  class  of  cases  is  where  the 
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merchant  abroad  has  no  effects  in  the  bands  of 
his  correspondent,  yet^  if  the  course  of  dealing 
between  them  is  such  that  the  one  has  been 
used  to  send  orders  for  insurance,  and  the 
other  to  comply  with  them,  the  former  has  a 
right  to  expect  that  his  orders  for  insurance 
will  still  be  obeyed,  unless  the  latter  giye  him 
notice  to  discontinue  that  course  of  dealing. 

<<  <  Thirdly,  if  the  merchant  abroad  send  bills 
of  lading  to  his  correspondent  here,  he  may 
engraft  on  them  an  order  to  insure,  on  the 
implied  condition  on  which  the  bills  of  lading 
shall  be  accepted,  which  the  other  must  obey 
if  he  accept  them,  for  it  is  one  entire  trans- 
action :  Smith  v.  Lascelles,  2  T.  R.,  187.'  *' 

With  respect  to  the  other  duties  of  mercantile 
agents,  viz.,  the  duty  to  account,  to  keep  their 
principal's  money  distinct  from  their  own,  to 
act  in  good  faith,  to  use  diligence  and  the  like, 
nothing  further  need  be  said  here. 

The  master  of  a  ship  is  bound : 

(a)  To  give  all  his  time  to  his  employment: 
Thomson  v.  Hayelock,  1  Camp.,  527 ;  Maclach, 
Mer.  Ship.  172. 

(6)  To  accept  no  interest  in  conflict  with  his 
duty.  Hence  he  may  not  make  profits  in  the 
course  of  his  agency :  lb.  But  if  there  is  no 
agreement  to  the  contrary  he  may  claim  « pri- 
mage accustomed,"  when  inserted  in  the  charter 
party :  Best  v.  Saunders,  M.  k  M.,  208  ;  Scott  v. 
Miller,  3  Bin.  N.  C,  811. 

The  ship's  husband  is  bound  : 

(a)  To  select  tradesmen  and  appoint  officers 
without  partiality :  Card  v.  Hope,  2  B.  &  C,  661  *, 
Darby  v.  Baines,  9  Ha.,  372  ;  Abbott,  Shipping, 

79. 

(6)  To  see  that  the  ship  is  properly  repaired, 
equipped  and  manned  :  Abbott,  lb. 

(e)  To  procure  freights  or  charter-parties  :  lb. 

{d)  To  preserve  the  ship's  papers  :  lb. 

(e)  To  make  the  necessary  entries  :  lb. 

(/)  To  adjust  freight  and  averages  :  lb. 

(ff)  To  disburse  and  receive  moneys,  and  keep 
and  make  up  the  accounts  as  between  all  par- 
ties interested :  lb. ;  Sims  v.  Brittain,  4  B.  & 
Ad.,  376. 

(A)  To  act  in  person. 

(t)  To  account 

If  he  refuses  or  delays  to  do  so,  he  will  be 
liable  to  pay  interest  on  the  money  in  his 
hands :  Pearce  v,  Greene,  IJ.  &  W.,  135,  139. 

His  duties  are  thus  summarised  in  Bell's 


"  Principles  of  the  Law  of  Scotland,"  p.  449  r 
<*  1 .  To  arrange  eversrthing  for  the  outfit  and 
repair  of  the  ship— stores,  repairs,  furnishings  r 
to  enter  into  contracts  for  affreightment;  to 
superintend  the  papers  of  the  ship.  2.  His 
powers  do  not  extend  to  the  borrowing  of 
money ;  but  he  may  grant  bills  for  ftamishing^ 
stores,  repairs,  and  the  necessary  engagements, 
which  will  bind  the  owners,  although  he  may 
have  received  money  wherewith  to  pay.  3. 
He  may  receive  the  freight,  but  is  not  entitled 
to  take  bills  instead  of  it,  giving  up  the  lien 
by  which  it  is  secured.  4.  He  has  no  power  to 
insure  for  the  owner's  interest  without  special 
authority.  5.  He  cannot  give  authority  to  a 
law  agent  that  will  bind  his  owners  for  expenses 
of  a  law  suit.  6.  He  cannot  delegate  his 
authority. 

As  to  solicitors : 

A  solicitor  who  accepts  a  retainer  to  do  any 
business  as  solicitor,  contracts  to  carry  on  the 
business  to  its  termination,  provided  the  client 
supplies  him  with  reasonable  funds :  Whitehead 
V.  Lord,  7  Ea.,  691,  viz :  such  fimds  as  enable 
the  solicitor  to  proceed  with  the  cause  by  meet- 
ing the  expenses  as  they  arise:  Haslop  v. 
Metcali;  1  Jur.,  816. 

His  duty  is : 

(a)  To  exercise  reasonable  slull  and  diligence 
in  his  profession. 

Tbe  measure  of  damages  recoverable  in 
consequence  of  a  breach  of  duty  by  a  solicitor, 
is  the  loss  or  damage  to  which  the  client  has 
been  subjected  directly  by  reason  of  the  solici- 
tor's defiiult  or  neglect. 

In  Stannard  v.  Ullithome,  10  Bing.,  491,  A,  the 
assignee  of  a  lease,  employed  B  as  an  attorney 
to  peruse,  on  his  behall^  the  draft  of  an  assign- 
ment. B  allowed  A  to  execute  an  unqualified 
covenant  that  the  lease  was  valid  (an  unusual 
covenant)  without  informing  him  of  the  conse- 
quences. B  was  accordingly  held  liable  for 
such  damages  as  A  had  suffered. 

It  is  exceedingly  difficult  to  define  the  exact 
limit  by  which  the  skill  and  diligence  which*  a 
solicitor  undertakes  to  Aimish  in  the  conduct 
of  a  case  is  bound,  or  to  trace  precisely  the 
dividing  line  between  that  reasonable  skill  and 
diligence  which  appears  to  satiny  his  under- 
taking, and  that  cnuM  mgUg«fiUa  or  laia  eulpOj 
mentioned  in  some  of  the  cases,  for  which  he- 


THE  LEGAL  NEWS. 


12^ 


is  undoubtedly  responsible :    Per  Chief  Jostice 
Tindftl,  Godefroy  v.  Dalton,  6  Bing.,  467. 

Solidtora  who  undertake  to  act  for  a  client 
are  presumed  to  know  the  duties  imposed  upon 
them  by  set  of  Parliament  and  rules  of  court, 
M  well  SB  by  the  ordinary  practice  and  routine 
of  professional  duty,  cuid  will  be  liable  to  their 
clients  for  want  of  such  knowledge,  but  they 
are  not  liable  for  mistakes  upon  difficult  points 
of  law,  unless  they  undertake  to  act  upon  their 
own  opinion :  Kemp  v.  Burt,  1  Nev.  k  M.,  262; 
Pitt  0.  Zalden,  4  Burr.,  2,060  ;  Hart  v.  Frame,  6 
CI.  k  F.,  193 ;  Steyenson  v.  Rowland,  2  D.  &  C, 
119.  Except  in  those  cases  where  there  is  a 
legal  presumption  that  a  solicitor  has  the  re- 
qoisite  knowledge,  he  may  free  himself  from 
responsibility  by  following  the  adrice  of  coun- 
sel: Godefroy  v.  Jay,  7  Bing.,  413 ;  Bracey  o. 
Carter,  12  Ad.  k  E.,  373. 

Solicitors  have  been  held  guilty  of  actionable 
negligence : 

Where  proceedings  were  taken  in  a  court 
that  had  no  Jurisdiction,  which  fact  was  patent : 
Williams  v.  Gibbs,  5  Ad.  &  £.,  208,  or  before 
the  necessary  preliminaries  had  been  obsenred, 
Hnnter  o.  Caldwell,  10  Q.  B.,  69 ;  in  suffering 
judgment  to  go  by  default,  Godefroy  v.  Jay, 
tup.;  in  failing  to  deliyer  brief  to  counsel  in 
time,  Lowry  v.  Guildford,  5  C.  &  P.,  234 ;  in 
filing  to  be  present  at  a  trial  with  the  witnes- 
ses, Hawkins  v.  Harwood,  4  Ex.  503,  Beece 
t.  Rigby,  4  B.  &  Aid.,  203  ;  where  the  client's 
papers  have  been  lost,  Beeve  v.  Palmer,  5  C.  B., 
K.  S.,  91 ;  or  mislaid,  Wilmoth  v.  Elkington,  1 
N.  k  N.,  749. 

(6)  To  observe  the  utmost  good  fiiith  and 
fidelity  towards  his  client.  Hence  it  is  his 
duty  to  avoid  the  acceptance  of  interests  con- 
fUcting  with  those  of  his  client,  and  to  advise 
his  client  with  a  due  regard  to  the  latter's  in- 
terest: 

(c)  To  preserve  an  inviolable  secrecy  with 
respect  to  the  communications  of  his  client, 
made  to  him  whilst  acting  as  his  solicitor, 
▼liether  the  communications  relate  to  an  action 
ezistfaig  or  in  progress  at  the  time  they  are 
made :  Cromack  v.  Heathcote,  4  Moo.,  367 ; 
Clark  V.  Clark,  I  U,  k  Bob.,  3.  Provided  the 
communications  do  not  make  the  solicitor  a 
poty  to  a  fraud,  Gartdde  v.  Outrmm,  26  L.  J., 
114  Cb.,  and  it  is  received  in  the  ordinary  scope 
of  his  professional  employment,  either  from  a 


client,  or  on  his  account,  or  for  his  benefit  ii» 
the  transactions  of  his  business ;  or  if  he  com^ 
mits  to  paper,  in  the  course  of  his  employment 
on  the  client's  behalf  matters  which  he  knew 
only  through  his  professional  relation  to  the 
client,  he  is  bound  to  withhold  them,  and  will 
not  be  compelled  to  disclose  the  information  or* 
to  produce  the  papers  in  any  court,  either  a» 
party  or  witness,  unless  the  evidence  required 
of  him  relates  only  to  collateral  matters :  Doe 
V,  Andrews,  Cowp.,  846  ;  and  see  per  Lord 
Brougham,  Greenoagh  v.  Gaskell,  1  My.  k  E.  98. 

The  privilege  of  secresy,  on  the  ground  of 
professional   confidence,    extends  to   business 
communications  between  solicitor  and  client|. 
and  solicitor's  agent,  client's  agent  and  solicitor, 
and  between  solicitor    and  his  agent.      The 
practitioner's  mouth  is  shut  forever.    The  pro- 
tection does  not  terminate  with  the  death  of 
one  of  the  parties  to  it ;   if  the  solicitor  be- 
comes an  interested  party  or  ceases  to  practice, 
it  may  be  enforced  by  injunction :  Hare  on  Dis- 
covery, 2d  ed.,  p.  163  ;  as  to  the  extent  of  the 
privilege  see  Fenner  v.   South  Coast  Bailwajr 
Company,  L.  Bep.  7  Q.  B.,  770  ;  Simpson  v. 
Brown,  and  Hampson  v.  Hampson,  26  L.  J.,  612? 
Ch.  ;  as  to  its  duration  see  Chomondley  v.  Clin- 
ton, 10  Ves.,  268.— IT.   Evans  in  London  Lour 
Timet. 


BEF0BT8  AHD  K0IE8  OF  CASES. 

COUBT  OF  QUEEN'S  BENCH. 

Quebec,  March  8,  1878. 

Preteni:  Dobion,  C.  J.,  Monk,  TissiiR,  and 

Cross,  JJ. 
Tm  Grand  Trunk  Bailway  Company,  Appel- 
lant ;  and  Bukl  et  al.,  Bespondents. 

Damage* — Injuriee  resuUinp  in  Death. 

Action  by  relatives  for  death  caused  by  care^ 
lessness  of  appellant.  The  action  was  brought 
by  the  parents  of  deceased,  and  by  his  brother 
and  sister.  The  appellant  demurred  on  the 
ground  that  no  such  action  would  lie.  The  de- 
murrer was  maintained  as  to  the  collateral  rela- 
tives^'and  dismissed  as  to  others.  The  defendant 
moved  for  leave  to  appeal  on  the  ground  that 
if  the  action  were  iNul  as  to  one  plaintiff  it  wa9 
bad  as  to  all.  It  was  certainly  the  rule  ia 
England. 
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The  Court  held  that  whether  or  not  the  rule  waK 
the  same  with  U8  as  it  is  in  England,  it  would 
not  apply  in  this  particular  case.    The  action 
was  allowed  to  certain  relations  bj  a  special 
statute ;    only  one  action  could  be  instituted, 
and  it  was  the  duty  of  the  Court,  in  awarding 
images,  by  the  judgment  to  distribute  the 
shares  coming  to  each  person.      It  was,  there- 
fore, evidently  immaterial  whether  the  brother 
and  sister  were  in  the  case  or  not.   It  could  not 
.alter  the  conclusions  of  the  action. 
Leave  to  appeal  was  refused. 


ISiMARD,  Appellant,  and  Fraseb,  Bespondent. 

J*€tUion  to  appeal — Omistion  to  file  petition  within 

proper  delay. 

Motion  on  the  part  of  appellant  defendant 
in  the  Circuit  Cuurt,  to  be  allowed  to  file  his 
petition  in  appeal  six  months  after  the  proper 
:time.  It  appears  that  the  appellant's  attorney 
uent  the  record  to  another  attorney  in  Quebec, 
intending  he  should  file  it  for  the  term  of  Sep- 
tember, 1877.  The  Quebec  correspondent  did 
not  know  what  to  do  with  it,  and  kept  it  in  his 
possession  over  the  December  term,  and  up  to 
ihe  present  time. 

The  Court  held  that  the  failure  to  produce 
^he  appeal  was  not  that  of  the  public  officer, 
but  of  the  appellant's  attorney,  and  that  leave 
.could  not  under  the  circumstances  be  granted. 


BiOKXLL,  Appellant ;  and  Richard,  Respondent. 

Seroiee^'AmendmefU  (if  BaUiffU  Return  on  Ver- 
bal Testimony. 

The  respondent  having  become  a^iudicataire 
Jot  an  immoveable  property  at  Sheriff's  sale, 
giving  his  designation  as  *^  Menuisier  de  la 
Paroisse  de  St.  Roch  de  Quebec,"  and  having 
failed  to  pay  the  purchase  money,  a  petition 
for  folle  ench>re  was  presented  against  him. 
The  Bailiff,  in  his  return,  certified  that  he  had 
served  the  petition  at  Richard's  domicile,  at 
ithe  place  called  Stadacona,  speaking  to  a 
reasonable  person  of  the  family.  An  exception 
d  la  forme  being  filed  by  Richard,  and  proof 
made  that  Stadacona  was  a  Village  in  the 
Parish  of  St.  Roch  de  Quebec,  the  Superior 
*Oourt,  on  motion,  allowed  the  return  to  be 
iunended  by  adding  the  words  «  in  the  Parish 
of  St.  Booh  de  Qu6bec,"  and  ordered  cm  answer 
io  the  merits,  which  was  not  produced.    The 


amendment  was  made,  notice  of  it  given,  and 
the  costs  paid. 

The  Superior  Court  held  that  the  return 
could  not  be  added  to  by  verbal  testimony,  and 
that  the  Petitioner  could  not  without  further 
proceedings  avail  himself  of  the  benefit  of  the 
amendment. 

Beld,  in  appeal,  overruling  the  judgment  of 
the  Superior  Court,  that  the  return  was  com- 
plete by  the  amendment.  When  the  case 
wafl  heard  the  Petitioner  was  entitled  to  the 
benefit  of  the  amendment;  the  service  and 
return  as  amended  were  suificient,  and  the  folle 
ench^re  was  ordered. 


SUPEBIOR  COURT. 

Montreal,  Jan.  18,  1878. 

DORIOK,  J. 

Sprodl  v.  Corriveau. 
Practice — Motion  for  Security  for  Cost*. 

A  motion  for  securitv  for  costs  cannot  be 
made  after  the  four  days  from  the  return  uf  the 
writ  ot  summons,  even  although  notice  of  such 
motion  has  been  given  within  the  four  days. 

Motion  rejected. 

Bethune  j*  Bethune  for  plaintiff. 

Loranger  j*  Co,  for  defendant. 


VoLiGNY  v.  CoRBKLLLB,  and  CoRBiiLLi,  OppoBant. 
Requete  Civile— Affidavit — Amendment, 

An  affidavit  to  a  petition  for  requite  civile 
cannot  be  amended,  but  the  petition  itself  may- 
be amended,  no  affidavit  being  necessary  to 
support  such  petition. 

ArchambatUt  j*  Co.  for  plaintiff. 

Delorimier  <J-  Co.  for  petitioner. 


Montreal,  Feb.  28th,  1878. 
Mackat,  J. 
Booth  v.  Bastiin  et  al.,  and  Babtiim,  Opposant. 

Appeal — Security  to  be  given  in    order  to   stay 

Execution, 

Seldy  the  issue  and  service  of  a  writ  of 
appeal  does  not  stay  execution,  unless  security 
is  given ;  and,  therefore,  an  opposition  founded 
on  the  issue  and  service  of  a  writ  of  appeal , 
witliout  security,  was  rejected  on  motion. 

Motion  granted. 

Bethune  4*  Bethune  for  plaintiff. 

Trudel  j*  Co,  for  oppoaants. 
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Montreal,  March  11,  1878. 

TORBAHCK,  J. 

Borooon  et  al.,  v.  Thb  Monthial.  Ottawa  k 
OcdDBHTAL  Bailwat  ;   and  Hon.  A.  R.  Anqibb, 

Pro  Regina^  intenrening. 
Inter^Uon  far  JBnguite  and  Hearing—Cof^iet  qf 

Optunu-^C.  C,  P,  243. 
Seldf  that  a  party  inscribing  for  enguSU  and 
hearing  at  the  same  time  will  be  sustained  in 
his  option  onder  C.  C.  P.  243,  although  the 
other  side  has  on  the  same  day  inscribed  for 
en^te  in  the  ordinary  way. 

J.  Ihutre,  Q.  (7.,  for  plaiutifib. 

^.  L.  de  BeUrfeuUU  for  defendants. 


CIRCUIT  COURT. 

Montreal,  March  4, 1878. 

Macsat,  J. 

Payviaudi  v.  OuiBTiir,  and  Guibtih,  Opposant. 

ExeetUion — Reduction  qf  amount. 

If  execution  issues  for  more  than  the  amount 
due  under  a  judgment,  the  defendant  is  entitled 
by  opposition  to  ask  that  the  execution  be 
reduced  to  the  sum  really  due,  and  he  iis  not 
obliged  to  tender  with  his  opposition  such 
balance  nor  to  deposit  it  in  Court.  The  costs 
of  such  opposition  must  be  borne  by  the 
pWntiir.  (Vide  FaurnUr  v.  Ru»hU,  10  L.  C.  R. 
367.) 

Mouueau  ^  Co.  for  plaintiff. 
J.  Q.  1/ Amour  for  opposant. 


COMMUNICATIONS. 

QUEBEC  JURISPRUDENCE, 
To  tke  Editor  qfTn  Lboal  Niws  : 

Sir, — A  week  or  two  ago  I  ventured  a  few 
remarks  nnder  the  above  somewhat  compre- 
hensive heading,  and,  having  an  hour  to  spare, 
would  like,  with  your  permission,  to  extend 
them  a  little  further. 

I  ventured  then  to  assert  that  there  was  a 
greater  degree  of  uncertainty  about  the  decis- 
kms  of  OUT  courts  in  this  Province  than  there 
was  any  valid  reason  for— greater  than  is  to  be 
found  in  the  courts  of  many  other  countries, 
sud  much  greater  than  is  conducive  either  to 
the  interests  of  justice  or  the  standing  of  the 
pit>fes8ion  in  the  Province. 

And  when  I  make  this  assertion,  I  do  so  I 


think'  with  a  pretty  clear  consciousness  of  (he- 
difficulties  which  surround  the  question.  1  do^ 
BO  at  least  with  a  perfect  consciousness  that 
law,  in  common  with  all  other  purely  meta- 
physical sciences,  can  never  attain  to  that 
degree  of  certainty  which  will  entitle  it  to  rank 
as  an  «  exact  science ;"  that  the  multitude  of 
questions  which  it  involves  must  always  be 
subject  to  a  certain  amount  of  <<  change ;"  that 
principles  which  are  regarded  as  <<  settled  "  by 
one  generation  may  be  reversed  by  the  next,  as- 
we  find  to  be  the  case  in  other  sciences,  both 
physical  and  metaphysical — both  practical  and 
speculative. 

In  pathology,  for  instance,  plants  and  llower» 
which  are  now  known  to  be  decid^Iy  antisf'p- 
tic  in  their  influence  on  the  atmosphere,  and 
therefore  a  valuable  auxiliary  in  the  treatment 
of  disease,  and  are  recommended  and  used  by 
the  faculty  as  such,  were  not  long  since  univer* 
sally  banished  from  the  sick  room  as  detrimental 
to  the  health  of  the  patient. 

And  chemistry,  although  elevated  by  the 
labours  of  Lavoisier  and  others  almost  to  the 
rank  of  an  exact  science,  is  still  subject  to  a 
certain  amount  of  «  change  "  in  many  import^ 
ant  particulars. 

But,  notwithstanding  this,  I  am  forced  to* 
believe  that  the  jurisprudence  of  this  Province, 
with  proper  treatment,  might  and  should  be 
brought  to  a  greater  degree  of  exactness  in  its 
application  than  it  at  present  possesses.  .  It 
would  not  at  least  be  too  much,  1  think,  to 
assert  that  though  one  generation,  basing  its  con- 
clusions oh  additional  experience,  may  reason- 
ably be  led  to  reverse  a  principle  of  law  or 
practice  which  by  a  former  one  was  regarded  as 
settled,  there  ought  to  be,  in  a  department  of 
science  of  such  immensely  practical  everyday 
importance  as  that  of  the  law,  a  sufficient 
degree  of  certainty  to  permit  of  the  same  ques^ 
tion  being  decided  in  the  same  way  at  least  two 
weiks  or  even  two  months  following. 

But  you  have  a  case  in  which  a  question  of 
practice,  for  instance,  arises,  concerning  which 
you  are  in  doubt.  You  consult  thtf  code,  but 
the  code  throws  no  light  on  the  subject.  Toir 
look  at  the  decisions  of  the  past,  but  scarcely 
any  two  of  them  can  be  found  which  are  in 
harmony  with  each  other.  You  confer  with 
your  brother  advocate,  who,  it  may  be,  posses- 
ses a  larger  experience,  and  he  tells  yun  thai 
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«ome  of  the  judges  *^  hold  "  this  and  others 
^<  hold"  that ;  that  Judge  Smith  some  time  ago- 
last  month  or  last  year— decided  it  in  such  a  way, 
while  Judge  Jones  last  week  decided  it  in  quite 
jui  opposite  sense. 

Lest  it  be  thought  that  I  am  speaking  of 
non-realities,  or  at  least  exaggerating  the  truth, 
I  will  give  one  instance  (though  I  am  con- 
vinced a  dozen  such  cases  will  readily  suggest 
themselves  to  any  practitioner  of  experience), 
the  question  of  venue  on  a  promissory  note, 
made  in  one  district  and  payable  in  another — 
made  we  will  say  in  the  country  and  payable  in 
Montreal.  Now,  this  question  alone  is  a  ques- 
.tion  of  vast  practical  importance  to  the  com- 
anercial  community  in  this  city,  who  have  notes 
und  bills  of  this  kind  coming  due  every  day. 
We  will  take  a  case  of  this  kind. 

A  merchant  has  a  note  which  he  is  unable  to 
collect  himself^  and  which  he  feels  compelled, 
in  order  to  secure  himself,  <<  to  hand  to  his 
lawyer  for  collection."  But  in  the  place  where 
ihe  note  was  made  he  has  no  legal  agent^  knows 
no  one  to  whom  he  can  entrust  it.  It  may  be 
that  the  maker  is  fortunate  enough  to  live  in  a 
place  where  there  are  no  lawyers,  and  indeed, 
for  many  reasons  the  [only  satisfactory  course 
may  be  to  sue  on  it  here. 

It  is  payable  in  Montreal,  and  reason  and 
common  sense  would  suggest  that  there  is  the 
place  where  the  right  of  action  on  it  arises. 
And,  besides,  it  was  decided  in  such  a  case  by 
Judge  Smith  or  .Judge  Jones,  at  such  a  time, 
ihat  it  might  be  so  proceeded  on,  and  he  brings 
Action  here  accordingly. 

The  action  is  returned,  the  defendant  appears 
«nd  files  an  exception  to  the  venue,  the  case  is 
£xed  for  hearing,  all  the  costa  of  a  case  on  the 
merits  are  incurred,  with  the  exception  of  those 
4)cca8ioned  by  the  adduction  of  evidence,  the 
.question  is  taken  en  dSlibir^  and  after  some 
4ays,  it  may  be  some  weeks,  by  which  time  the 
plaintiff  is  preUj  sick  of  the  whole  thing,  the 
Judge  with  many  learned  arguments  and  with 
that  comforting  reservation  eau/  d  m  pourvoirj 
dismisses  the  action  with  costs.    * 

Can  any  good  and  sufficient  reason  be  given 
for  this?  There  may  be,  but  I  must  confess 
that  in  my  ignorance  I  cannot  imagine  what  it 
is.  It  seems  to  me  that  nothing  would  be 
^easier  than  for  the  Judges,  who  should  be  and 
Are  the  real  law-makers  as  well  as  the  law  ad- 


ministrators of  the  country,  to  settle  questions 
like  this  after  they  have  arisen  half  a  doaen  times 
we  will  say,  and  a  &lr  opportunity  been  afforded 
of  doing  so.  One  reason  why  they  do  not 
appears  to  lie  in  the  unscientific  way  a  great 
many  of  the  Judges  of  our  Courts  have  in  deal- 
ing with  the  various  questions  of  law  and 
practice  which  come  before  them  for  their 
decision,  treating  every  question  on  its  own  in- 
dividual merits,  without  consideration  of  others 
of  a  similar  character,  and  without  aiming  to 
establish  the  principle  which  regulates  the 
whole ;  just  as  though  a  naturalist  were  to 
attempt  to  define  the  nature  and  charac- 
teristics of  an  entire  genus  from  the  con- 
sideration of  a  single  specimen.  The  office 
of  the  judiciary  appears  to  me  to  consist 
as  much  in  building  up  the  law  as  in  admin- 
istering it ;  in  supplying  wiiat  is  lacking 
in  it,  as  well  as  in  applying  that  which  it 
already  possesses — a  part  of  their  functions 
which  the  Bench  here  in  a  g^eat  measure  ap- 
pears to  overlook.  The  Roman  Praetor,  as  we 
know,  announced,  on  his  accession  to  office,  the 
rules  and  principles  which  he  intended  to  ad- 
minister during  the  term  for  which  he  was 
appointed,  and  these  being  added  to  and 
adopted  by  his  successors,  came  at  last  to  form 
a  body  of  law  fixed  and  certain  which  is  toKiay 
a  most  important  element  in  the  eorpiujurU. 

This  system,  though  impracticable  at  the 
present  day,  I  cite  for  the  purpose  of  pointing 
out  the  importance  that  was  attached  to  the 
decisions  of  the  magistrates  even  at  that  early 
period,  and  notwithstanding  the  many  sources 
of  what  is  now  known  as  positive  law  which 
then  existed,  and  the  importance,  moreover, 
which  was  evidently  attached  by  the  early 
jurists  to  that  element  of  certainty  and  reliabil- 
ity, the  absence  of  which,  I  submit,  is  some- 
times so  painfully  apparent  in  our  own  juris- 
prudence. 

S. 

Montreal,  March  12. 


Sm  FiTZBOT  KiLLT,  Chief  Baron  of  the  Ex- 
chequer, is  seriously  unwell,  and  has  gone,  to 
Brighton  to  recruit  his  health.  The  Chief 
Baron  has  attained  the  ripe  age  of  82,  and  his 
retirement  at  an  early  day  from  the  toils  of 
office  is  considered  probable. 
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SEIZURE  OF  A  RAILWAY. 

We  noticed  in  a  recent  issue  the  cam  of 
Wyatt  y.  Seneealf  in  which  the  righta  of  railway 
liondholders,  with  respect  to  the  removal  of 
rolling  stock  from  the  road,  were  in  question. 
In  the  case  of  The  County  qf  Ihummond  v.  The 
Scvih  Eaatern  Railway  Company^  decided  recently 
bv  Jodge  Dunkin,  another  point  of  railway  law 
of  considerable  importance  was  discussed. 
Part  of  the  South  Eastern  Railway  having  been 
seized  under  execution  of  a  Judgment  in  tlie 
ordinary  course,  the  question  came  up,  whether 
a  lailway,  or  park  of  a  railway,  held  by  an 
locorpbiated  company  could  be  seized,  and  sold 
at  Sheriff's  sale,  like  an  ordinary  property.  The 
Court,  in  an  elaborate  judgment^  a  short  report 
of  which  appears  in  the  present  issue,  decided 
that  such  seizure  was  not  permitted  by  the  law 
and  that  it  was  not  in  the  interest  of  creditors 
tbemselves  to  possess  the  right  sought  to  be 
exercised.  The  Legislature  might  do  some- 
thing to  amend  the  existing  law,  but  his  Honor 
Intimated  that  caution  was  necessary.  We 
<]Qote  in  this  connection  the  concluding  remarks 
of  the  leemed  Judge  : — **  It  may  Imj  objected — 
in  effect  it  was  so  at  the  argument — that  under 
the  viuw  licre  taken  the  active  means  of  re- 
cuarse  uf  mortgage  bondholders  are  less  than 
they  may  probably  have  been  led  to  fancy  them, 
perhaps  than  they  had  some  ground  for  think- 
ing them,  perhaps  even  than  they  ought  to  be. 
Bat  with  this  a  Court  of  law  has  no  concern. 
Possibly  enough,  the  law  might  have  been  put 
into  better  form,  or  yet  may  be.  A  Court  can 
deal  with  it  only  as  it  is.  At  present  anything 
in  the  nature  of  what  was  done  in  the  Carillon 
and  Grenville  Railway  matter  can  be  done  here 
(even  though  by  consent  of  parties)  only  sub- 
ject to  revision,  as  each  case  presents  itself,  by 
the  legislative  power.  It  may  well  be  a  far  Icks 
^vil  to  leave  things  even  in  that  state  than  to 
subject  railways,  to  such  end,  to  any  judicial 
process  not  thoroughly  hedged  i*ound  with  all 
needed  safeguards,  and  this  not  merely  with  a 
view  to  protection  of  the  various  overt  inter- 
ests more  immediately  involved,  but  also  to 
the  requisite  continuance  (after  sale,  as  before) 


of  a  corporate  body  duly  organised  to  hold, 
and  bound  to  work,  each  as  a  public  institation. 
And  whenever  attempt  so  to  legislate  shall 
here  be  made,  it  is  obvious  to  remark,  that  the 
&ct  of  our  railway  system  &lling  partly  under 
Dominion  and  partly  under  Provincial  control, 
is  one  suggestive  of  only  so  much  the  more  of 
caution  in  this  behalf.'' 


INDICTMENTS  FOR  LIBEL, 

The  prosecution  in  the  Bradlaugh-Besant 
case  in  England,  for  publishing  an  obscene 
book,  has  failed  before  the  Court  of  Appeal  on 
a  technical  difficulty.  The  defendants  were 
tried  before  the  Court  of  Queen's  Bench  on 
indictment  for  unlawfully  publishing  an  ob- 
scene book  called  '<  Fruits  of  Philosophy.'* 
Among  the  objections  taken  by  the  defendants 
at  the  trial  was  one  that  tlie  indictment  was 
defective,  because  it  did  not  set  forth  the  book 
or  any  passage  thereof.  The  motion  to  quash 
the  indictment  on  this  ground  was,  however, 
overruled  by  the  Court,  reference  being  made 
to  a  case  decided  in  the  United  States,  Common- 
wealth  V.  Btdmetj  17  Mass.  336,  in  which  Parker, 
C.  J.,  said  : — *<  It  can  never  be  required  that  an 
obscene  book  should  be  displayed  upon  the 
records  of  a  Court,  for  this  would  be  to  require 
that  the  public  it»elf  should  give  permanency 
to  indecency.**  The  reusons  given  by  the  Court 
of  Queen's  Bench  for  overruling  the  motion  to 
qmi.sh  were  tlmt  setting  out  the  whole  book 
would  be  inconvenient,  that  it  would  be  more 
reasonable  that  the  olijection  should  be  taken 
by  demurrer  before  the  trial,  and  that  the 
publicatiou  was  a  public  nuisance.  The  Court 
ot  Appeal  considered,  however,  that  it  would 
hardly  ever  be  necessary  to  .set  forth  a  whole 
book  in  the  indictment,  and  as  to  the  objection 
against  putting  obscenity  on  the  record,  the 
Court  very  properly  pointed  out  that  the  same 
reasoning  would  ai)piy  to  other  cases.  It  seems 
perfectly  clear  that  indictments  must  be  framed 
with  sufficient  precision  to  enable  the  accused 
to  see  what  is  charged  against  him,  even  though 
in  so  doing  it  may  be  necessary  to  employ 
language  which  offends  the  car. 


PUBLICATION  OF  LIBEL. 

Mr.  Justice  McCord  has  given  a  decision  at 
Quebec  in  the  case  of  Irvine  y.  Duvemay  et  al.^ 
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reported  on  another  page,  which  threatens  to 
augment  the  difficulties,  already  somewhat  for- 
midable, that  surround  newspaper  publishers. 
The  Judge  holds  in  effect  that  the  publisher  of 
a  newspaper  may,  in  an  action  for  libel,  be 
summoned  in  any  district  where  a  copy  of  the 
paper  containing  the  alleged  libel  cinmlates. 
Thus,  publishers  in  Montreal  may  be  called  to 
defend  themselves  in  Qaspe,  provided  a  copy  is 
proved  to  have  been  sold  in  that  district,  or  to 
have  been  received  by  a  subscriber  therein.  80, 
we  presume,  the  publisher  of  a  journal,  the 
office  of  publication  of  which  is  in  Ontario, 
Manitoba  or  British  Columbia,  may  be  sued  in 
any  district  of  the  Province  of  Quebec  to  which 
a  copy  of  the  journal  may  happen  to  find  its 
way. 


TffE  PARLIAMENTS  OF  FRANCE, 

(Conclnded  from  page  126.) 
The  number  of  judges  necessary  to  pronounce 
a  sentence  varied  in  the  different  courts.     In 
criminal  cases,  a  majority  of  two  was  required  to 
convict ;  in  civil  suits,  a  majority  of  one  or  two 
was  required.    The  vote  of  every  member  of 
Parliament  was  of  equal  weight.    The  coun- 
sellors,   as     their    name    implies,    had    been 
originally  advisers  of  the  court,  when  it  was 
composed  of  barons  or  officers  of  State  not 
versed  in  legal  lore.    By  the  gradual  process 
often    seen,    the    adviser    had    acquired    the 
nominal  as  well  as  the  actual  authority.    The 
Parliament  of  Saint  Louis  seems  to  have  con- 
sisted of  twenty-four  members, — three  great 
barons,  three  bishops,  and  eighteen  knights, — 
with  whom  were  associated  thirty-seven  clerks, 
lay  or  religious,  to  draw  up  their  decrees.    The 
peers  of  France  preferred  fighting  for  the  Holy 
Land  to  hearing  long  speaking  claimants  and 
hair-splitting  advocates.    It  was  not  pleasant 
for  a  great  baron,  longing  for  a  deer-hunt  or  an 
opportunity  to  break  spears  in  a  tournament,  to 
listen  to  some  wearisome  trial,  only  finally  to 
make  himself  the  bewildered  mouthpiece  of 
some  black-gowned  student  of  Bologna,  who 
did  not  know  the  first  rules  of  the  noble  science 
of  venery,  who  was    ignorant    alike    of   the 
joyous  art  of  the  troubadour  and  of  the  weiglit 
of  a  coat  of  mail.    The  baron  went  slaying  the 
Saracen,  and  the  clerks  became  actual  members 
of  the  great  court  of  Parliament.    The  office  of 
president  was  superior  to  that  of  counsellor  in 


dignity  and  emolument,  but  was  of  no  greater 
weight  in  the  decisions  of  the  court. 

Early   regulations  ordinarily  present  many 
of  the  features  of  paternal   government.    The 
fiiults  and  duties  of  judges  were  sharply  looked 
to  in  the  earlier  days  of  Parliament.    The  ordi- 
nance of  1 318  forbids  the  members  of  Parliament 
eating  or  drinking  with  parties  who  had  suits 
before  them.    They  were  furthermore  enjoined 
to  attend  the  sessions,  and  not  to  leave  their 
seats  more  than  once  in  the  morning.    "  It  is 
a  great  disgrace,"  says  the  ordinance,  <<that  * 
while  the  court  is  in  session,  its  members  should 
be  walking  and  frolicking  about  the  halls  of 
the  palace."    Age,  weight,  and  gout,  in  our 
days,  probably  exert  a  more  efficacious  restraint 
in  this  respect  than  the  admonitions  of  kings 
on  beardless  judges. 

Despite  strict  instructions,  perfect  attention 
was  not  obtained.  President  de  Harley  remarked 
once,  that,  if  the  gentlemen  of  the  court  who 
talked  would  make  no  more  noise  than  those 
who  slept,  It  would  be  a  great  favor  to  those  who 
listened.    In  1681,  the  Chancellor  Letellier  in- 
forms some  of  the  judges  that  the  king  has 
observed  that  they  go  to  the  palace  with  cravats, 
grey  clothes,  and  with  canes  in  their  hands ; 
and  he  directs  them  to  assume  a  more  dignified 
toilet.    The  procureur  girUral  of  the  Parliament 
of  Rouen — an  officer  of   enormous   authority, 
and  having  a  certain  advisory  power  with  the 
court — ^informs  the  judges  that,  although  the 
gown  does  not  make  the  monk,  still  judges 
ought  not  to  clip  their  hair  and  wear  beards. 
In  1347,  the  dauphin  Charles  forbid  all  magis- 
trates having  anything  to  do  with  commerce  \ 
and  he  also  rates  them  for  their  idleness,  and 
for  the  amount  of  time  that  they  waste  at  their 
dinners.    The  judges  of  the  present  day  may 
dine  unreproved ;  but,  if  the  statement  be  cor- 
rect that  advocates  in  France  have  been  forbid- 
den to  plead  with  mustaches,  the  tendencies  of 
the  French  mind  seem  unchanged.. 

The  sessions  of  the  court  were  held  at  early 
hours.  The  great  chamber  met  on  Mondays, 
Thursdays,  and  Fridays,  at  six  in  the  morning, 
and  continued  until  ten.  During  Lent,  they  sat 
an  hour  longer,  for  convenience  of  attending 
the  sermon.  From  six  to  seven  reports  were 
made.  The  argument  of  cases  began  at  seven, 
and  continued  until  the  judges  adjourned  for 
refreshments.  At  half-past  eight,  they  met  again 
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«iid  sat  until  ten.  After  ten,  the  chamber  met 
a«  might  be  required,  to  henr  reports,  tor  consul- 
tation, and  for  other  purposes.  On  Wednesdays 
and  Saturdays  the  great  chamber  sat  with  closed 
doors,  to  consider  matters  of  state,  the  enregis- 
terinjr  of  decrees,  and  to  hear  parties  opposing 
™*niage8.  There  were  afternoon  sessions  Tues- 
days and  Saturdays.  At  the  morning  sessions, 
the  presidents,  from  All  Saints'  Day  to  the  An- 
nunciation of  the  Virgin,  sat  in  an  ermine  rol>e 
and  a  cap.  The  rest  of  the  year  they  were  ar- 
rayed in  a  scarlet  robe.  In  the  afternoon  meet- 
ings, all  were  arrayed  in  black  gowns. 

One  would  have  supposed  that  the  early  hours, 
which  must  have  made  miserable  the  lives  of 
our  ancestors,  would  have  been  changed  by  the 
eighteenth  century.  Still,  in  the  great  case  of 
the  diamond  necklace,  in  1 786,  the  court  met  at 
a  quarter  past  six.  One  hundred  and  eighty- 
seven  members  of  Parliament,  for  nine  months, 
listened  to  that  &mou8  trial,  which  excited  an 
interest  unequalled  by;  any  case  not  political  in 
its  nature  which  Europe  has  seen. 

The  fate  of  that  glittering  ornament,  valued 
at  half  a  million,  which  was  made  for  a  king's 
tnistrets,  distracted  all  Europe,  helped  the 
downfall  of  the  ill-fated  Marie  Antoinette,  and 
^uniished  the  last  important  subject  for  the 
investigation  of  the  great  court,  which  for  five 
hundred  years  had  administered  the  laws  and 
influenced  the  destinies  ot  France. 

We  have  yet  to  sketch  the  political  role  of  the 
French  courts.  It  was  one  which  might  well 
hare  given  the  Parliament  of  Paris  a  power 
«qual  to  that  of  its  great  namesake  of  England. 
No  other  body  in  France  had  any  control  upon 
the  monarchy.  The  States-General  failed,  for 
reasons  which  cannot  be  traced  here,  to  become 
operative  in  the  national  history.  The  French 
monart'hy  tended  to  l)ecome  absolute.  A  cus- 
tom which  originally  was  merely  a  form,  by  one 
-of  those  changes  which  often  occur  in  political 
history,  seemed  destined  to  exercise  a  powerful 
control  upon  the  unlimited  authority  of  the 
Ung.  As  far  hacVi  as  803,  under  Karl,  we  find 
the  capitularies  read  and  published  in  a  public 
pl<iid  in  Paris  before  ttie  ichevint.  Obedience  to 
them  was  promised,  and  they  were  signed  by 
the  fekemhtj  bishops,  abb^s,  and  counts,  with 
their  own  hands.  The  reading  and  adoption  of 
these  loyal  edicts  seem  to  have  been  regarded  as 
neoewaiy  to  make  then  effective.  The  earegis- 


tering  of  ordinances  with  the  Parliament  was 
the  continuance  of  this  ancient  practice.  The 
custom  had  a  natural  origin.  There  was  no  other 
means  of  publishing  the  royal  will  to  the  com- 
munity. The  fittest  way  to  inform  all  of  the 
contents  of  the  kings  edicts  was  to  have  them 
solemnly  enrolled  in  the  records  of  the  court  for 
the  district.  It  seems  to  have  been  conceded, 
when  the  uncertain  forms  of  government  had 
become  fixed,  that  a  ro^^al  edict  or  ordinance  had 
no  force  or  validity  until  it  bad  been  registered 
by  the  local  court  or  Parliament.  Registry  was 
required,  therefore,  from  each  of  the  Parlia- 
ments of  France.  But  here,  as  so  often  in 
French  history,  the  Revolutions  and  changes 
of  Paris    were  those  of  the  entire   kingdom. 

The  local  courts  rarely  did  aught  but  follow 
in  the  footsteps  of  the  Parliament  of  Paris ; 
and  the  history  of  the  struggles  of  the  judiciary 
for  power  are  to  be  founc^allnost  exclusively 
in  the  annals  of  that  body. 

It  was  an  easy  and  a  natural  step  from  the  ne- 
cessity of  registration,  for  Parliament  to  claim 
the  power  of  deciding  whether  that  registration 
should  be  allowed.  The  popes,  who  had  the  right 
of  crowning  the  emperor  of  the  holy  Roman  em- 
pire, soon  insisted  that,  as  the  coronation  was  ne- 
cessary before  the  title  could  be  assumed,  such  a 
right  involved  the  power  of  deciding  whether 
that  great  dignity  would  be  worthily  bestowed. 
The  possessor  of  power  that  must  be  invoked 
soon  claims  a  discretion  in  its  exercise. 

There  can  be  no  doubt  that  the  power  of 
registration  in  I'arliament  was  originally  only 
clerical.  The  king  made  the  decree  ;  the  court 
published  it  to  the  world,  and  enrolled  it  on 
its  registers  as  a  part  of  the  law  it. was  to  ad- 
minister. The  enlargement  of  this  authority 
was,  however,  a  healthful  change.  Many  an 
institution  most  valuable  to  freedom  has  sprung 
from  the  dead  husk  of  some  worthless  form. 

The  power  of  registration  or  rejection  of 
royal  decrees  possessed  bj  a  body  better  fitted 
for  the  office  might  have  made  France  a  consti- 
tutional monarchy.  But  the  long  struggles  of 
the  French  judiciary  with  the  king  did  not 
bring  forth  the  fruits  that  might  have  been 
hoped  for.  The  power  of  the  Parliament  to 
refuse  registration  of  edicts,  nnlesB  supported 
by  sufficient  moral  ^and  popular  prestore  to 
compel  acquiescence,  was  strangely  restricted. 
If  the  Parliament  reftis«d  to  register  an  edict^ 
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the  king  could  hold  a  lit  de  jwUice^  so  called,  as 
some  one  complained,  because  there  the  law 
was  put  to  sleep.  The  Parliament  was  sum- 
moned to  attend  the  king,  or  more  frequently 
ho  himself  wejit  to  the  great  chamber.  In  the 
presence  of  the  entire  body,  the  registration  of 
the  edict  was  ordered.  No  one  could  oppose 
the  royal  will  in  the  ro3'al  preKence,  and  the 
edict  was  thereupon  duly  enrolled. 

Parliament  constantly  endeavoured  to  free 
itself  from  the  exercise  of  this  authority,  and 
to  annul  the  assent  compelled  by  the  presence 
of  the  sovereign.  As  early  as  the  fourteenth 
century,  under  the  prete.vt  that  error  or  inad- 
vertence was  found  in  some  ordinance  sent 
from  the  king,  the  registration  was  delayed  that 
it  might  be  reconsidered;  and,  even  beyond 
that,  it  was  attempted  to  refuse  registration 
entirely.  This  endeavour  was  promptly 
checked  at  first;  but  a  permanent  political 
body,  tenacious  of  its  power,  rarely  fails  in  ex- 
tending its  authority.  The  nature  of  the  Par- 
liament was  the  fundamental  reason  that  finally 
prevented  its  attaining  a  controlling  influence 
in  the  government.  It  was  not  only  not  a 
representative  body  in  form,  but  it  was  not  so 
in  feeling.  The  members  of  the  judiciary  in 
England,  and  much  more  of  the  Parliament., 
came  from  the  people  and  belonged  to  the 
people.  Somers  on  the  bench  was  still  the 
man  who  had  pleaded  for  fhe  seven  bishops, 
and  sat  in  the  convention  which  had  declared 
the  throne  vacant.  But  the  members  of  the 
French  Parliament  belonged  to  a  caste,  and 
were  fully  infused  with  the  narrow  spirit  of 
caste.  An  encroachment  on  their  rights,  the 
creation  of  new  members  of  the  court  who 
might  diminish  the  profits  or  dignity  of  those 
already  in  office,  attempts  to  increase  the  tax 
on  their  salaries,  or  to  restrict  their  jurisdiction 
— such  were  the  edicts  that  met  with  the  most 
vigorous  opposition  from  these  aristocratic  and 
hereditary  jurists. 

Many  other  ordinances  of  the  government 
also  incurred  their  opposition.  But  it  is  doubt- 
ful if  a  legislative  body,  solely  composed  of 
jurists,  will  ever  prove  satisfactory  in  its  work- 
ings. The  conservatism  which  renders  lawyers 
a  valuable  portion  of  the  community,  does  not 
fit  them  to  constitute  the  governing  class. 
However  adapted  to  guard  the  heritage  of  the 
jMflt^  they  have  shown  little  tendency  to  deve- 


lop the  promise  of  the  future.  Neither  does 
their  intellectual  training  prepare  them  for 
legislative  work.  All  these  qualities  were  in> 
tensified  in  a  close  corporation  like  the  French 
Parliament,  composed  of  a  hereditary  legal 
aristocracy.  Whenever  it  sought  to  assert  its 
independence,  it  would  refuse  to  register  any 
edict  for  the  levying  of  new  taxes.  The  power 
of  regulating  taxation  is  undoubtedly  the  basis 
of  all  popular  liberty;  bnt  taxation  is  to  be 
regulated,  not  prohibited. 

When  additional  means  were  needed  for  the 
frequent  wars  of  France  and  the  increased 
national  expenses,  the  obstinate  refusal  of  the 
Parliament  to  register  any  new  tax  rendered  it 
necessary  for  the  government  to  exercise  its 
authority  or  to  cease  to  have  any  authority  to 
exercise.  Kings,  as  well  as  common  men, 
become  desperate  when  their  financial  straita 
are  extreme.  A  uniform  and  a  humiliating 
ceremony  was  gone  through  with  at  such  times. 
First,  came  fierce  opposition  to  the  registratiott 
of  the  tax,  copious  Parliamentary  eloquence, 
abundant  frothy  denunciation  of  tyranny,  and 
proclamation  of  the  just  powers  of  the  court. 
Then  came  a  lit  de  justice^  and  eloquent  presi- 
dents (i  mortier  and  vituperative  counsellors- 
registered  the  royal  will  in  sullen  silence. 
Then,  when  the  king  had  departed,  more  elo- 
quence, and  resolves  not  to  be  coerced,  followed 
by  a  resolute  enforcement  of  the  ordinance  by 
the  government. 

Under  Richelieu,  the  Parliament  met  with  its 
master,  and  the  royal  authority  found  little 
opposition.  But  the  reaction  which  followed 
his  despotic  rule,  together  with  tlie  jealousy 
felt  of  Mazarin,  made  this  body  the  leader  of 
a  revolutionar}^,  though  far  from  a  liberaK 
party. 

The  remonstrances  of  the  court  against  royal 
edicts  and  its  demand  for  Mazarin's  dismissal 
led  to  open  hostilities.  During  the  continuance 
of  the  first  war  of  the  Fronde,  the  Parliament 
of  Paris  was  a  legislative  body.  The  great 
nobles,  who  had  a  right  to  a  seat  in  it,  exercised 
their  prerogative,  and  took  part  in  its  delibera- 
Uons.  De  Retz  became  a  member,  and  largely 
influenced  its  action  by  his  wily  declamation 
and  subtle  policy.  The  famous  wits  and 
beauties  who  figured  in  that  struggle,  centered 
their  attention  upon  its  deliberations.  Mme. 
de  Lengueville^  the  most  fascinating  of  Frenchi 
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women,  aged  upon  its  members  her  smiles  and 
the  indescriljable  charm  of  her  manner. 
Rochefoncanld  there  observed  many  of  the 
phues  of  character  which  are  immortalized  in 
his  maxims.  De  Retz,  M0I6,  Cond6|  and  Mme. 
de  Longneyille  famished  the  observer  of  human 
nature  with  the  foundation  for  the  apothegms 
which  have  become  a  part  of  tb^e  common 
wisdom  of  the  civilized  world. 

The  Fronde  was  not  a  war  having  for  its  end 
any  reyolntion  in  French  government  which 
should  create  effective  checks  on  the  royal 
authority.  It  was  fanned  by  a  host  of  aristo- 
cratic seekers  after  place  and  plunder,  who  had 
•Qticipated  a  rich  enjoyment  of  the  spoil  after 
Richelieu's  death.  The  Parliament  seized  the 
opportunity  to  exercise  again  its  long-restrained 
prerogatiyes,  and  fostered  the  popular  prejudice 
against  Mazarin.  The  wars  of  the  Fronde 
^cre  begun  from  uncertain  causes,  prosecuted 
with  varying  purposes,  and  terminated  with  no 
apparent  result. 

Louis  XIV.  treated  the  Parliaments  in  much 
the  same  manner  that  he  did  his  lackeys  j  and 
the  conduct  of  the  members  seemed  to  make 
the  treatment  appropriate.  In  the  eighteenth 
century,  they  again  came  into  transitory  politi- 
cal importance.  The  Parliament  of  Paris 
annulled  the  will  of  Louis  XIV.,  which  needed 
its  registration  to  become  operative.  It  was  in 
this,  however,  but  the  instniment  of  the  Duke 
of  Orleans, — the  most  profligate,  though  not  the 
worst,  ruler  of  modern  times. 

Under  Louis  XV.  and  XVI.,  the  Parliament 
was  in  almost  constant  conflict  with  the  govern- 
ment. Wearied  with  such  controversy,  in  1771 
Louis  XV.  abolished  the  Parliament  of  Paris, 
and  soon  after  the  provincial  courts,  and  sent 
their  members  to  rejoin  their  enemies  of  the 
order  of  Jesus  in  political  nothingness.  But 
Louis  XVI.,  among  his  numerous  well-meant, 
ill-received,  ill-fiited  endeavors  to  satisfy  the 
requirements  of  the  French  people  for  an  im- 
proved administration,  breathed  life  again  into 
the  suspended  Parliaments,  and  restored  the 
former  judges  to  office.  A  body  such  as  this, 
^ly  holding  to  its  sanctified  abuses  and 
ancient  prejudices,  was  little  fitted  to  lead  in 
tnch  a  revolution  as  was  forming.  Mirabeau 
and  Siey^s  and  Bobesplerre  and  Danton  did  not 
require  the  assistance  of  presidents  d  tnortierj 
^1^0  would  sit  on  their  gorgeous  seats,  and 


learnedly  and  tedioiutly  discuss  the  rights  of 
registration  and  the  prerogatives  of  their  order. 
The  National  Assembly  soon  swept  them  away. 
The  abolition  of  the  Parliaments  was  moved. 
Some  one  objected  that  they  were  then  in 
vacation.  "So  much  the  better,"  said  Mira- 
beau :  « let  them  remain  there  for  ever.  They 
will  pass  unperceived  from  sleep  to  death.'' 
Accordingly,  on  November  3,  1789,  tlie  Parlia- 
ments were  directed  to  remain  in  vacation,  and 
temporary  courts  were  organized.  *'  Nous  avons 
enterr6  les  Parlements  tout  vivants,''  said 
Alexander  Lameth.  In  September,  1 790,  they 
were  finally  abolished,  and  passed  out  of  history. 
In  all  the  subsequent  changes  of  French  gov- 
ernment, the  judges  have  possessed  solely 
judicial  power ;  and  no  court  has  had  more  than 
a  very  small  proportion  of  the  extended  juris- 
diction, the  pomp  and  the  pride  of  the  Parlia- 
ment of  Paris.  The  old  Parliamentary  families 
have  almost  all  passed  away.  The  most  power- 
ful court  of  history  lias  left  neither  political 
nor  lineal  descendants.  It  has  left  a  history 
curious  and  important.  The  judge  who  does 
not  expect  to  pass  upon  measures  of  govern- 
ment in  his  judicial  ca{)acity,  the  lawyer  who 
does  not  anticipate  taking  part  in  a  controversy 
like  that  of  the  diamond  necklace  before  a  court 
organized  like  the  Parliament  of  Paris,  may 
still  find  interest  and  profit,  in  the  record  of  its 
customs,  its  work,  and  its  fate. 


BEFOBTS  AND  NOTES  OF  CASES. 

SUPERIOR  COURT. 

Montreal,  Feb.  21,  1878. 

DUNKIN,  J. 

The  County  op  Dbcmmond  v.  The  South  East- 
bum  Railway  Company  ;  and  Thv  S.  E.  R.  Co., 

Opposants. 

Seizure  qf  Railway  held  by  an  Incorporated 

Company. 

The  County  of  Drummond,  holding  fifty 
$1 000  mortgage  bonds  of  the  Richelieu,  Drum- 
mond k  Arthabaska  Counties  Railway  Co.,  since 
merged  (under  Quebec  Act  36  Vict.,  c.  61),  in 
the  South  Eastern  Railway  Company,  had  re- 
covered judgment  against  the  latter  company 
for  $14,490,  and  under  a  writ  de  terru  had 
taken  in  execution  part  of  the  railway. 

The  defendant  met  the  seizure  by  an  oppo- 
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sition  d  fin2  rf'flnnMZ/^r,^re8ting]i;chiefly  on  the 
objections^:  fl.jThatjthe'^raiiway  of  an^incor- 
porated  railway  company  is  in  the  naturoofa 
public  trust  inseparable  from  its  corporate 
franchise,  incapable  of  becoming  an  ordinary 
private  property,  and  not  seizable  under  legal 
process.  2.  That,  even  if  seizable  at  all,  it 
must  at  any  rate  be  dealt  with  in  its  entirety ; 
whereas  here,  the  seizure  was  of  a  part  of  the 
company's  railway,  and  left  unseized  a  large 
remainder  in  the  districts  of  St.  Hyacinthe  and 
Bedford. 

The  plaintiff  answered  "  that  the  debt,  for 
to  satisfy  which  the  property  taken  in  execu- 
tion was  seized,  was  a  debt  for  which  said 
property  was  specifically  by  law  and  statute  of 
the  Province  made  liable  by  first  hypothec,  and 
so  declared  by  the  judgment  in  this  cause ;  and 
that  by  virtue  of  the  premises,  and  of  the  facia 
of  this  case,  and  by  law,  plaintiffs  had  a  right 
to  seize  and  take  in  execution  the  said  property 
as  they  have  done.*' 

DuNKiN,  J.,  referred  to  the  case  of  Abbott  v. 
The  Montreal  and  Bytoum  Railway  Company^ 
(1  L.  C.  Jurist,  p.  1)  as  not  establishing  the 
validity  of  a  seizure  and  sale  by  Sheriff  of  a  railv 
w^y.  His  Honor  cited  1  Redfield  250,  and  held 
that,  however  acquired,  the  railway  is  a  statu- 
tory whole,  held  for  ends  and  under  servitudes 
constitutive  of  an  imperative  public  trust, — of 
a  trust  from  which  nothing  short  of  authority 
by  or  under  statute  can  free  it,  or  any  really 
material  part  of  it.  The  franchise  of  the  Com- 
pany— ^using  that  term  as  covering  the  whole 
of  that  trust,  the  entire  of  what  are  sometimes 
called  the  various  franchises  of  the  Company — 
subsists  in  order  to  the  railway,  the  railway  by 
virtue  of  the  franchise.  The  right  contended 
for  by  the  plaintiff  was  one  which,  if  granted, 
would  do  infinitely  more  harm  than  good  to 
railway  mortgage  bondholders.  Imagine  such 
goods  held  under  peril  of  procedure  at  any 
moment,  on  default  of  prompt  payment  of  all 
coupons,  for  an  enforced  sale,  at  suit  of  any 
bondholder, — not  of  franchise  and  road  toge- 
ther, to  the  best  possible  advantage,  and  with 
all  possible  precaution  in  behalf  of  all  interests 
— but  of  the  road  alone,  as  an  immoveable  that 
any  Sheriff  can  sell  and  deed  over  as  a  thing 
of  course,  irrespectively  of  the  franchise.  Bonds, 
BO  held,  of  any  railway  ever  so  little  liable  to 
get  into  financial  trouble  could  not^  for  any 


legitimate  purpose  of  Investment,  be  worth  the 

holding. 

Opposition  maintained. 

E,  Carter^  Q.  (7.,  for  opposants. 

a.  W.  Trenholme  for  plaintiffs  contesting. 


Quebec,  March  11,  1878. 
McCoRD,  J. 
Ibvise  v.  Duvbrnay  et  al. 
Cause  qf  Action — Libel — Newspaper — Fuldieation. 

McCoRD,  J.  This  is  an  action  of  damages 
for  libel,  brought  against  the  proprietor  of  the 
Minerve  newspaper. 

It  is  met  by  a  declinatory  exception,  founded 
on  the  grounds  :  1  st.  That  the  defendants  are 
not  domiciled  within  the  jurisdiction  of  the 
Court ;  2nd.  That  they  have  not  been  personally 
served  within  that  jurisdiction  ;  and  3rd.  That 
the  cause  of  action  did  not  originate  in  this 
district,  but  in  that  of  the  domicile  of  the 
defendants ;  and  the  publication  of  the  libel, 
if  any,  took  place  at  Montreal. 

The  first  two  of  these  grounds  suffer  no  con- 
testation, and  the  only  question  arises  upon  the 
third. 

The  facts  which  give  rise  to  this  question  are 
notorious,  and  are  admitted  in  the  record. 

The  defendants  mail  their  paper  at  Montreal, 
addressed  to  a  great  number  of  subscribers  and 
to  public  reading  rooms  in  Quebec. 

That  they  published  their  newspaper  in 
Montreal  is  certainly  true ;  but  this  is  no 
ground  of  declinatory  exception,  because  it 
is  equally  true  that  they  also  published  it  in 
the  city  of  Quebec. 

They  are  charged  with  having  published  a 
libel  in  Quebec.  This  is  the  real  cause  of 
action.  The  fact  of  their  having  caused  the 
libel  to  be  inserted  in  the  newspaper  at  Mon- 
treal, as  the  plaintiff  himself  alleges,  is  an 
additional  fact^  which  in  no  manner  diminishes 
his  right  of  action ;  for  that  right  is  complete 
without  it— the  mere  publication  of  a  libel 
being  a  sufficient  cause  of  action. 

The  simple  question  comes  to  this :  Does  a 
person  who  mails  in  Montreal  libellous  matter 
to  a  number  of  individuals  and  to  public  read- 
ing rooms  in  Quebec,  who  receive  and  read  the 
same,  publish  that  matter  in  Quebec  7 

I  am  of  opinion  that  he  does,  and  am  borne 
out  by  decisions  in  England  which  would  seem 
to  have  been  adopted  in  the  United  States. 
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Greenleaf,  on  Evidence,  vol.  3,  No.  173,  p. 
248,  says  :  «  The  publication  must  be  proved  to 
••  have  been  made  teitkin  the  county  where  the 
^  trial  is  had.  If  it  was  contained  in  a  newspaper 
*'  printed  in  another  State,  yet  it  will  be  sufli- 
'-  cient  to  prove  that  it  was  circulated  and  read 
"  within  the  county.  If  it  was  written  in  one 
<>  coanty  and  sent  by  post  to  a  person  in  another, 
-'•or  its  publication  in  another  county  be  otherwise 
*'  consented  to,  this  is  evidence  of  a  publication 
*in  the  latter  county.' 

This  opinion  is  principally  founded  on  the 
English  case  of  Rex,  v.  Watsoriy  and  is  given 
inGreenleafs  3rd  vol.,  which  treats  specially  of 
evidence  in  criminal  prosecutions.  But  the 
place  where  a  crime  is  committed  in  so  far  as 
regards  the  jurisdiction  of  the  Court,  and  the 
place  where  the  right  of  action  arose  in  a  civil 
case,  are  analogous  matters.  And  Greenleaf  is 
'evidently  of  that  opinion,  for  in  his  2nd  vol., 
which  treats  of  evidence  in  civil  matters,  he 
also  says,  No.  416,  p.  368  :  «  The  sending  of  a 
letter  by  the  post  is  a  publication  in  the  place 
to  which  the  letter  is  sent." 

And  by  the  foot  note  it  will  be  seen  that  he 
bases  himself  upon  the  English  case  of  R.  v.  Watr- 
ion.  The  case  ot  R.  v.  Oirdwood  is  also  in  point. 

I  am  aware  that  the  decision,  in  the  case  of 
Tremblay  v.  White  ^  al.j  rendered  not  long  ago, 
in  this  district,  is  against  me,  but  I  am  sorry 
that  I  have  not  been  able  to  bring  my  own 
opinion  to  coincide  with  it. 

The  learned  counsel  for  the  defendants  stated 
•at  the  argument,  that  it  was  the  postal  author- 
ities who  published  the  paper  in  Quebec,  but 
these  postal  authorities  are  merely  part  of  a 
machinery  which  the  defendants  knowingly 
made  use  of ;  they  were  not  ordinary  agents 
who  would  have  had  an  option  to  act  or  not  to 
4urt,  and  even  if  they  had  been  such  agents,  the 
defendants  would  still  be  responsible  for  what 
they  themfielves  had  done  per  alium  and  there- 
fore per  $e. 

Exception  dismissed  with  costs. 

R,  B.  St.  Young  for  plaintiff. 
Mackay  j-  TurcoUe  for  defendants. 


Dnbord,  and  some  time  after,  she  sublet  the 
same  store  to  the  plaintifif,  with  the  consent  of 
the  landlord,  who  intervened  in  the  lease.  Sub- 
sequently,  the  defendant  having  refused  to  give 
possession  to  the  sub-tenant,  the  latter  took 
an  action  of  ejectment  in  his  own  name. 

F,  X.  ArchambauU,  for  defendant,  contended 
that  the  action  in  ejectment  pertained  to  the 
lessor  only. 

The  Court  maintained  the  action. 

J.  Douire,  Q.C.^  for  plaintiff. 

F.  X.  Archambault  for  defendant. 


Montreal,  March  19.  1878. 

Papikiau,  J. 

Jaeqib  v.  Sauv£. 

Jje3§or  and  Leaiee — JSljeetmeni,  action  qf^  may  be 
brought  by  Lenee. 

Tbe  defendant    leased   a   store    from    one 


Montreal,  March  15,  1878. 

torrakce,  j. 

The  Globe  Mutual  Life  Iksukascb  Co.  v.  Thb 

Sun  Mutual  Life  Insubakcb  Co. 

Non-resident — Power  of  Attorney, 

The  plaintiffs  described  themselves  as  "  The 
Globe  Mutual  Life  Assurance  Company,  a  body 
corporate  and  politic,  duly  incorporated  ac- 
cording to  law,  and  having  its  head  office  and 
principal  place  of  business  in  New  York,  in  the 
State  of  New  York,  one  of  the  United  States  of 
America,  and  having  an  office  and  doing  busi- 
ness in  the  City  and  District  of  Montreal." 

The  defendants  moved  that  plaintiffs,  as  non 
residents,  be  ordered  to  give  security  for  costs ; 
but  the  motion  was  rejected  by  Dorion,  J.  (1 
Legal  News,  p.  53)  "  considering  tliat  plaintiffs 
have  alleged  in  their  writ  and  declaration  that 
they  have  an  office  and  place  of  business  in  the 
'  City  and  District  of  Montreal,  in  tbis  Province, 
where  they  carry  on  business,  and  that  they 
cannot  be  considered  as  absentees  for  the  pur- 
poses of  the  said  motion." 

The  defendants  then  filed  a  dilatory  excep- 
tion, praying  for  a  stay  of  the  proceedings  un- 
til the  plaintiffs  should  have  produced  a  power 
of  attorney,  under  C.C.P.  120,  as  non-residents, 

Torrance,  J.,  in  giving  judgment  maintaining 
the  exception,  referred  to  the  decision  by  Mr. 
Justice  Dorion,  that  the  plaintifls,  doing  busi- 
ness in  Montreal,  and  having  made  a  deposit 
of  $100,000  with  the  Minister  of  Finance  at 
Ottawa,  under  31  Vict.  c.  48,  did  not  come 
under  the  rule  of  C.C.  29.  That  decision  being 
contmry  to  the  one  rendered  in  The  Niagara 
District  Mutual  v.  Alaqfarlane,  21  L.  C.  Jurist  224, 
his  Honor  considered  it  proper  to  look  to  the 
reason  of  the  rule  and  the  exceptions  to  it. 
The  rule  had  always  existed,  and  among  tho 
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majority  of  nations.  By  the  French  law 
foreigners  were  obliged  to  give  security  for 
costs  when  they  instituted  an  action.  L'Ancien 
Denizart,  Vo.  Cautio  judicatum  solvi.  The 
chief  exception  was  wliere  the  foreigner  had 
immoYf^able  property  in  France.  Pothier, 
Personnes,  Tit.  II,  p.  677.  The  rule  of  the  C.  C. 
29  (Quebec)  required  security  from  non-residents 
in  Lower  Canada,  and  that  rule  was  taken  from 
the  Provincial  Statute^  41  Geo.  Ill,  c.  7,  s.  2. 
The  reason  of  the  rule  was  the  same  in  the 
modern  French  law.  2  Carr6  &  Chanveau, 
p.  166-172  ;  C.  C.  Nap.  16 ;  C.  C.  P.  Nap.  166, 
167;  1  Demolombe  p.  308,  n.  253;  Fisher's 
Digest,  Yo.  Costs,  pp.  2028-2030  ;  Kilkenny  and 
Cheat  Southern  ^  Western  Railway  Co.  v.  Fielden^ 
6  Exchequer  Cases,  81.  The  foreign  plaintiffs 
here  argned  that  having  a  business  agency  in 
Montreal,  and  having  made  the  usual  deposit 
of  money  with  the  Government  at  Ottawa,  they 
were  not  bound  to  give  security  for  costs.  His 
Honor  remarked  on  this  that  the  plaintiffs  were 
non  resident  notwithstanding  that  they  have 
an  agency  in  Montreal,  and  they  had  nothing 
but  personal  property,  if  any,  in  Montreal. 
Further,  as  to  the  deposit  at  Ottawa,  it  was  a. 
security  for  the  policy  holders,  and  this  was  not 
an  action  by  a  policy  holder,  or  against  one, 
but  an  action  for  libel.  And  even  if  the 
deposit  were  a  security  available  to  all,  it  was 
not  a  security  in  the  Province  of  Quebec.  The 
plaintifts  were  non-resident  in  the  terms  of  CO. 
29,  and  it  was  therefore  the  duty  of  the  Court 
to  maintain  the  dilatory  exception. 

Exception  maintained. 

Greenehielde  for  plaintiffs. 

S.  Bethune^  Q.  C,  for  defendants. 


COURT  OF  REVIEW. 

Montreal,  Feb'.  28,  1878. 

Torrance,  J.,  Dcnkin,  J.,  Ratkvillb,  J. 

[From  S.  C,  St.  Francis. 

In  re  Dcssault  et  al.,  insolvents,  and  Deseve, 
claimant,  and  Prevost  et  al.,  contestants. 

Trader — Marriage  Contract — Regietration. 

The  claimant,  who  was  the  wife  of  one  of  the 
insolvents,  claimed  from  the  estate  of  her  hus- 
band, $1120  under  their  marriage  contract, 
dated  15ih  February,  1868,  and  registered  23rd 
June,  1868.  The  claim  was  contested  on  the 
ground  that  the  husband  was  a  trader,  and  that 


the  marriage  contract  was  not  registered  until 
long  after  the  day  fixed  by  law.  The  Court  at 
Sherbrooke  maintained  the  contestation,  under 
the  Insolvent  Act  of  1864,  bcc.  12,  par.  2,  which 
requires  the  marriage  contract  of  every  trader 
to  be  registered,  in  the  registration  division  in 
which  he  has  his  place  of  business,  within 
thirty  days  from  the  execution  thereof.  The 
claimant's  husband  was  styled  a  trader  in  the 
contract. 

In  review  the  judgment  was  confirmed,  the 
Court  holding  that  the  non-registntion  of  the 
marriage  contract  of  the  trader  within  thirty 
days  from  the  execution  thereof,  was  a  bar  to 
the  wife's  claim  against  his  estate. 

Judgment  confirmed. 

Hall,  White^  4t  Panneton  for  claimant. 

Davidson  j*  Gushing  for  contestants. 


COMMUNICATIONS. 


THE  SUPREME  CO  CRT, 
To  the  Editor  qf  Tee  Legal  News  : 

Sir, — May  I  ask  the  reason  why  the  Supreme 
Court  is  so  excessively  slow  in  rendering 
judgments  ?  It  cannot  be  pretended  that  the 
judges  are  overwhelmed  with  work — they  have 
comparatively  very  little  to  do.  What  then 
can  be  the  reason  for  their  being  so  excessively 
deliberate  ?  Surely  they  do  not  need  six  montlis 
to  make  up  their  mindK  as  to  the  merits  of  the 
cases  argued  before  them.  They  have  every 
facility  the  Privy  Council  possesKes,  yet  what  a 
vast  difference  in  the  dispatch  of  busines-s 
before  the  two  Courts.  In  the  one,  judgment 
almost  invariably  immediately  after  the  argu- 
ments— in  the  other,  six  months'  incubation  on 
the  record.  The  injustice  worked  to  the  par- 
ties by  such  delay  is  very  great,  and  is  without 
excuse. 

If  this  state  of  thinirs  is  allowed  to  continue, 
farewell  to  the  idea  of  diverting  appeals  from 
the  Privy  Council.  Despite  of  the  heavy  ex- 
pense, all,  or  very  nearly  all,  the  important 
cases  in  the  Province  of  Quebec  are  taken  to 
England.  The  members  of  the  profession  dis- 
trust the  ability  of  judges  who',  as  a  rule,  keep 
cases  six  months  under  advisement. 

The  Supreme  Court  at  present  is  looked  upon 
with  great  distrust;  if  the  miserable  system  o£ 
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delay  now  in  vogne  is  persisted  in,  a  year  hence 
it  will  be  regarded  as  a  total  &ilure. 

Faithfully  yours, 

W.  H.  KERR. 
Montreal,  March  13. 


ASH-  WEDNESDA  Y. 

To  the  Editor  of  The  Lvoal  News  : 

Sia,— In  the  Civil  Code  Ash  Wednesday  docs 
not  appear  among  the  definitions  of  <*  Holidays,'' 
while  in  the  Code  of  Civil  Procedure  it  is 
quoted  as  a  non-juridical  day. 

I  am  aware  that  it  is  not  a  legal  holiday,  so 
iar  as  Promissory  Notes  and  Bills  of  Exchange 
are  concerned, — but  is  it  a  legal  holiday  in  the 
Courts  of  this  Province  ? 

Yours,  kc. 

ENQUIRER. 

tfontieal,  March  6th,  1878. 

[«  Enquirer  "  will  iind  an  answer  to  his  ques- 
tion in  the  Quebec  Statute,  31  Victoria,  Chap. 
7,  •«.  2,  25thly,  which  includes  Easter  Monday 
and  Ash  Wednesday  among  the  "  holidays ''  of 
the  Province  of  Quebec.     Ed.] 


NEW  PUBLICATIONS. 

Clakki's  Maqibtbatb's  Manual^  being  anno- 
tations of  the  various  Acts  relating  to  the 
rights,  powers  and  duties  of  Justices  of  the 
Peace,  with  a  summary  of  the  Criminal 
Law  of  Canada ;   by  Mr.  S.  R.  Clarke,  of 
Osgoode  Hall,  Barrister-at-law  ;  Author  of 
The  Criminal  Law  of  Canada ;  The  Insolv- 
ent Act  of  1875  and  Amending  Acts,  kc.  : 
Toronto  ;   Hart  k  Rawlinson.     Montreal  ; 
Dawson  Bros. 
The  author  of  a  well-known  commentary  on 
tlie  Insolvent  Act  has,  in  the  prenent  work, 
presented   the    magistracy  of  the    Dominion 
with  a  manual  which  cannot  fail  to  be  of  much 
senrice  to  them.   Books  on  magisterial  law  pass 
rapidly  out  of  date,  and  a  fresh  compilation 
like  Mr.  Clarke's  must  supersede  at  once  those 
which   have   appeared    in    former  years.     A 
special  feature  of  Mr.   Clarke's  book  is   the 
citation  of  all  the  cases  decided  in  Canada 
which  relate  in  any  way  to  the  rights,  powers 
and  duties   of    Justices    of   the  Peace.    The 
English  cases  in  point  are  also  given.    A  sum- 
nsary  of  the  Criminal  law  of  Canada,  alphabet- 
ically arranged,  which  occupies  120  pages,  is 


lucidly  written,  and  will  be  found  interesting, 
Mr.  Clarke  is  a  painstaking  writer,  and  hi» 
reputation  is  deservedly  high.  We  do  not 
think  that  it  will  suffer  in  any  respect  by  the 
publication  of  this  valuable  manual. 


CoDi  OF  Civil  Pbockdure. — We  understand 
that  Mr.  I.  Wotherspoon,  of  Montreal,  has  in 
press  a  second  edition  of  his  valuable  Com- 
mentary on  the  Code  of  Civil  Procedure.  The 
publishers  are  Messrs.  Dawson,  of  Montreal. 


CUBRENT   EVEKTS. 

CANADA. 

Thi  Law  op  Evidincb.— A  bill  introduced  by 
Mr.  Kirkpatrick  proposes  to  amend  the  law  of 
evidence  in  certain  cases  of  misdemeanor,  by 
the  enactment  of  the  following  clause : 

'*0n  the  trial  of  any  indictment  or  other 
proceeding  foi^the  non-repair  of  any  public- 
highway  or  bridge,  or  tor  a  nuisance  to  any 
public  highway,  river,  or  bridge,  or  of  any  other 
indictment  or  proceeding  instituted  for  the 
purpose  of  trying  or  enforcing  a  civil  right 
only,  every  defendant  to  such  indictment  or 
proceeding,  and  the  wife  or  husband  of  any 
such  defendant,  shall  be  admissible  witnesses^ 
and  compellable  to  give  evidence. ' 

ENGLAND. 

The  Late  Thomas  Chitty. — The  death  is 
announced  in  England  of  Mr.  Thomas  Chitty ,. 
the  well-known  Special  Pleader,  at  the  ripe  age 
of  76.  He  was  the  author  of  several  well- 
known  works,  Chitty 's  Practice  and  a  collection 
of  statutes  being  the  best  known.  He  was  the 
father  of  Mr.  J.  W.  Chitty,  Q.  C,  one  of  the 
leaders  in  the  Rolls  Court.  Mr.  Thomas  Chitty 
had  the  following  well-known  lords  and  gentle- 
men as  pupils  in  by-gone  days:  Chancellor 
Cairns,  Lord  O'Hngan,  Chief  Justice  Whiteside, 
Mr.  Justice  Willes,  Mr.  Justice  Quain,  and  Sir 
James  Hannen. 

Right  to  Lateral  Support. — ''  Neiohbourino 
Land." — Mayor  of  Birmingham  v.  Allen^  37  L.  T, 
Rep.  N.  8.  207. — Plaintiff  and  defendant  were 
the  owners  ot  parcels  of  land,  which  were  sep- 
arated from  each  other  by  a  narrow  strip  of  land 
belonging  to  a  third  person.  The  owner  of  the 
intervening  strip  had,  many  years  ago,  worked 
out  the  coal  beneath  it.  The  working  the  coal 
under  his  own  land  by  the  defendant  caused,  or 
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threatened  to  cause,  a  subsidence  of  the  plain, 
tiffs  laad ;  and  this  action  was  brought  to  res- 
train him  from  such  working.  In  considering 
the  law  applicable  to  the  case,  the  Master  of  the 
Rolls,  starting  with  the  proposition  that  a  land- 
owner is  entitled  to  have  his  land,  in  its  natural 
«tate,  supported  by  the  land  of  his  neighbour, 
said : — 

*'  Who  is  his  neighbour  ?  The  neighbouring 
-owner  for  this  purpose  must  be  the  owner  of 
that  portion  of  land — it  may  be  a  wider  or  a 
narrower  strip  of  land — the  existence  of  which 
in  its  natural  state  is  necessary  for  the  support 
of  my  land.  That  is  my  neighbour  for  that 
purpose ;  as  long  as  that  land  remains  in  its 
natural  state,  and  it  supports  my  land,  I  have  no 
right  beyond  it,  and  therefore  it  seems  to  me  that 
that  is  my  neighbour  for  this  purpose.  There 
might  be  land  of  so  solid  a  character,  consisting 
of  solid  stone,  that  a  foot  of  it  would  be  enough 
to  support  the  land.  There  might  be  other  land 
so  friable,  and  of  such  an  unsolid  character,  that 
you  would  want  a  quarter  of  a  mile  of  it ;  but 
whatever  it  is,  as  long  as  you  have  got  enough 
land  on  your  boundary  which,  left  untouched, 
will  support  your  land,  you  have  got  your  neigh- 
bour, and  you  have  got  your  neighbour's  land  to 
whose  support  you  are  entitled.  Beyond  that,  it 
-would  appear  to  me  that  you  have  no  rights." 

It  appearing,  however,  that  the  intervening 
strip  would  have  afforded,  if  left  in  its  natural 
state,  a  suflScIent  support  to  the  plaintiff's  land, 
the  court  said  : — 

«  The  plaintiffs  have  no  right  as  against  the 
landowners  on  the  other  side  of  that  interven- 
ing space,  and  they  acquire  no  right,  whatever 
the  owner  of  the  intervening  land  may  have 
-done.    If  the  act  of  the  intervening  owner  has 
been  such  as  to  take  away  the  support  to  which 
the  first  landowner  who  complains  is  entitled, 
then,  for  whatever  damage  occurs  from  the  act. 
which  he  has  done,  the  first  owner  may  have  an 
4iction ;  but  an  action  against  the  intervening 
owner,  not  an  action  against  the  owner  on  the 
other  side  ;  and  it  appears  to  me  that  it  would  be 
really  a  most  extraordinary  result  that  the  man 
upon  whom  no  responsibility  whatever  origin- 
Ally  rested,  who  was  under  no  liability  whatever 
to  support  the  plaintiff's  land,  should  have  that 
liability  thrown  upon  him  without  any  default 
of  his  own,  without    any  misconduct  or  any 
^lisfeasance  on  his  part.     I  cannot  believe  that 
any  such  law  exists,  or  ever  will  exist." 

The  Court  of  Appeals  sustained  the  decision 
of  the  Master  of  the  Rolls,  Bbktt,  L.  J., 
saying : — 

"  Although,  therefore,  this  is  a  case  of  first 
impression, — that  is  to  say,  a  case  in  which  we 
have,  after  the  Master  of  ihe  Rolls,  for  the  first 
time,  to  decide  what  is  the  proper  definition  of 
^adjacent  lands,' — I  think  the   Master  of  the 


Rolls  has  given  a  very  happy  definition  of  them, 
and  one  which  we  ought  to  accept" 

UNITED  STATES, 

Mrs.  Lock  wood's  Victoey. — ^The  bill  which 
passed  the  House  yesterday,  by  a  vote  of  169 
yeas  to  87  nays,  entitled  "A  bill  to  relieve 
certain  legal  disabilities  of  women,"  was  the 
bill  recently  introduced  by  Mr.  Glover  for  Mrs. 
B.  A.  Lock  wood,  and  argued  by  her  before  the 
House  Judiciary  in  the  early  part  of  the  session. 
It  is  a  modification  of  the  same  bill  which  has 
been  introduced  each  session  for  the  last  four 
years,  or  ever  since  Mrs.  Lockwood  was  refused 
admission  to  the  Court  of  Claims  on  the  ground 
that  she  was  a  married  woman.  The  highest 
vote  ever  reached  before  in  the  House  on  this 
question  was  on  Butler's  bill,  inI874,  when  the 
yeas  stood  91. 

The  bill  was  unanimously  recommended  by 
the  committee  for  its  passage  at  the  last  Con- 
gress, and  committed  to  Mr.  Hoar,  who  was 
soon  after  made  one  of  that  august  tribunal  who 
settled  the  Presidency,  and  no  time  or  oppor- 
tunity was  afterward  found  to  take  it  up. 

Mrs.  Lockwood  was  refused  admission  to  the 
United  States  Supreme  Court  last  year,  although 
she  was  entitled  under  the  rule,  on  the  ground 
that  there  was  no  English  precedent,  and  was 
told  that  she  must  wait  for  a  mom  extended 
public  opinion  or  for  the  enactment  of  a  special 
law  to  admit  her.  That  lady  is  able  to  cite 
several  notable  instances  of  women  jorists  in 
England,  duly  appointed,  and  will  do  so  in  her 
forthcoming  brief  before  the  Senate  Judiciary, 
where  the  bill  is  now  pending,  as  introduced  by 
Senator  Sargent. 

This  bill  does  away  with  the  disability  of  sex, 
and  opens  the  door  for  any  other  woman  who 
is  willing  to  qualify  herself  for  admission. 

It  would  seem  to  the  casual  observer  as 
though  the  ordeal  were  hard  enough  without 
having  any  more  obstacles  thrown  in  the  way. 
—  Wathingion  Union,  Feb.  22. 

A  Jddgi  in  Troublr. — The  House  of  Repre- 
sentatives of  the  State  of  Minnesota  on  Wed- 
nesday, by  a  vote  of  71  to  30,  decided  to  prefer 
articles  of  impeachment  against  Judge  Sherman 
Page,  one  of  the  Circuit  Judges  of  that  State. 
The  charges  are  upon  his  alleged  misconduct  in 
office,  involving  « tyrannical  conduct  towards 
citizens,  litigants  and  others,  and  interferio^  in 
the  administration  of  justice  to  gratify  personal 


THE  LEGAL  NEWS. 


14$ 


malice.''  It  is  really  strange,  considering  the 
great  namber  of  Judges  in  this  country,  that 
there  are  so  few  cases  of  impeachment. 
America,  taken  all  in  all,  may  well  be  proud  of 
the  honesty  and  ability  of  her  judiciary.  When 
a  jndge  does  administer  the  afiairs  of  his  office 
for  personal  ends,  he  should  receive  no  mercy 
at  the  hands  of  the  law  makers.  We  hope,  if 
Judge  Page  is  guilty  of  the  charges  alleged 
against  him,  that  he  may  receive  just  punish- 
ment at  the  hands  of  the  General  Assembly  of 
liinnesota;  but  if  he  is^innocent,  that  he  may 
be  rindicated  by  the  members,  without  fear  or 
fcTor.  There  is  no  place  in  America  where  a 
man  can  act  the  tyrant  more  than  on  the 
Judge's  bench,  if  he  is  so  (disposed.  He  may 
abase  a  lawyer,  witness,  or  client,  and  if  the 
party  abused  and  injured  even  undertakes  to  say 
a  word  in  his  own  behalf,  he  can  commit  him 
to  jail  for  contempt  of  court,  beyond  the  reach 
of  U-habeoM  corpus,  and  that,  too,  without  a  jury 
trial. — Chicago  Legal  Newz. 

WoioN  AS  LAWYBB8.2-The  House  of  Repre- 
sentatives, on  the  2l8t  ult,  passed,  by  the 
decisive  majority  of  169  to  87,  a  bill  providing 
that  when  a  woman  shall  have  been  a  member 
of  the  bar  in  the  highest  court  of  any  State  or 
Territory  she  shall,  on  application,  be  admitted 
to  practice  before  the  United  States  Supreme 
Court.  The  Senate  will  probably  indorse  the 
bill,  and  we  may  expect  in  the  course  of  the 
coming  year,  to  hear  female  counsel  arguing 
causes  before  the  highest  tribunal  in  our  land. 
The  bill  is,  however,  a  partial  one,  in  that  it 
opens  the  Supreme  Court  to  the  women  of 
those  States  and  Territories  only  where  no  dis- 
tinction is  made  on  account  of  sex  in  admissions 
to  the  bar.  The  great  body  of  female  aspirants 
for  forensic  honors  will  be  still  excluded  from 
an  opportunity  to  place  their  names  upon  the 
roll  of  the  Supreme  Court.  We  trust  this  cir- 
camstance  will  be  considered  when  the  bill 
comes  before  the  Senate.  But  why  not  leave 
the  whole  matter  where  it  belongs — with  the 
courts?  When  any  considerable  number  of  the 
States  permit  women  to  practice  at  the  bar,  the 
Federal  courts  will  give  them  the  same  oppor- 
tnnity,  and  no  objection  will  be  raised.  Be- 
cause two  or  three  States  and  Territories  and 
the  District  of  Columbia  have  made  the  experi- 
ment of  admitting  women  to  the  bar  is  no 
reason  why  the  dozen  or  so  female  lawyers  who 


have  taken  advantage  of  the  privilege  shall  be 
given  a  &vor  which  is  denied  to  their  sistera 
residing  in  other  parts  of  the  country.— J/6<wiy 
Law  Journal, 

The  Fisheries  Award. — The  American  Law 
Reviewj  in  concluding  a  notice  of  the  Fisheries 
Arbitration,  says :  "  It  is  no  secret  that  the 
opinion  of  each  of  the  counsel  for  the  United 
States  is,  that  there  is  more  money-value  in  the 
guaranty  the  British  receive  against  all  duties 
on  fish,  than  in  all  that  the  Americans  receiv©^ 
from  the  extension  of  rights  to  fish  inshore; 
and  that  the  amount  awarded,  nearly  four 
hundred  and  sixty  thousfvnd  dollars  a  year,  is 
nearly  equal  to  the  average  annual  market 
value  of  all  the  mackerel  caught  by  Americans- 
in  British  waters,  inside  and  outside  together^ 
and  taken  at  their  value  in  barrels,  cured  and 
pickled,  on  the  wharf  in  Boston  or  Gloucester^ 
ready  for  sale." 

Benjamin  P.  Wade.  —  Benjamin  Franklin 
Wade  died  on  the  2nd  inst.  at  his  residence  at 
Jefferson,  Ohio.  He  was  born  near  Springfield^ 
Mass.,  October  27, 1800.  He  received  a  com- 
mon school  education.  He  came  to  Ohio  in 
1826,  and  in  1828  was  admitted  to  the  bar  of 
that  State.  In  1835  he  was  chosen  prosecuting 
attorney  of  Ashtabula  county.  In  1837  he  was 
elected  to  the  State  Senate,  and  was  twice 
re-elected.  In  1847  he  was  elected  presiding 
judge  of  the  third  judicial  district  of  Ohio, 
which  office  he  held  until  chosen  to  the  United 
States  Senate  in  1851,  which  place  he  held  for 
several  terms.  His  last  official  position  was 
that  of  commissioner  to  investigate  affairs  in 
St.  Domingo,  which  he  held  in  1871.  His 
reputation  as  a  lawyer  was  very  high,  but  it 
was  overshadowed  by  the  eminent  place  in 
political  life  occupied  by  him. — Albany  Law 
Journal. 

Supremb  Court  of  Wisconsin. — By  a  recent 
amendment  of  the  (Constitution  of  Wisconsin 
the  number  of  judges  of  the  Supreme  Court  of 
that  State  is  to  be  increased  from  three  to  five. 
The  two  new  judges  will  be  elected  by  the 
popular  vote  in  April  next. 

ITALY. 

Death  of  an  Eminent  Italian  Jurist. — PaoIo> 
Frederigo  Sclopis  di  Solerano,  an  eminent 
Italian  jurist,  died  on  the  8th  inst.  at  Turin. 
He  was  born  in  1798,  and  received  his  diploma 
as  doctor  at  law  when  twenty  years  of  age.    He 
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presided  at  the  Geneva  Court  of  Arbitration, 
and  achieved  great  credit  for  his  conduct  on 
that  occasion.  He  was  considered  as  one  of  the 
foremost  international  lawyers  of  the  age. 


GENERAL  NOTES. 

Tbstatv  and  INT1B8TA.T1. — In  the  year  1876- 
'*l*l  "Probate  or  Inventory  Duty  "  was  paid  on 
property  left  by  will,  estimated  at  £120,628,580 
and  on  £11,118,800  on  persons  dying  intestate 
In  the  former  the  cases  numbered  30,498  and 
in  the  latter  10,408.  Last  year  in  England 
S,664  persons  died  intestate  leaving  property 
worth  £9,208,1*75  ;  in  Scotland,  629,  worth 
£'768,'730 ;  and  in  Ireland,  1,115,  worth  £1,141,- 
'895. — London  Timet. 

Thk  Law's  Dilays. — The  London  papers  are 
^eatly  concerned  over  the  law's  delay,  and  are 
.asking,  is  there  no  cure?  It  is  claimecl  that 
the  knowledge  of  a  disease  is  half  its  cure  ; 
that  more  than  one-half  the  law's  delays  are 
caused  by  the  judges  wasting  their  time,  and 
their  want  of  dispatch  in  disposing  of  business. 
•Comparisons  are  being  made  between  the 
judges  and  the  time  it  takes  them  to  dispose  of 
cases.  It  is  claimed  that  In  one  courts  the 
Judge  will  be  engaged  a  whole  day  in  hearing 
a  motion,  talking  and  joking  with  the  counsel, 
and  that  if  a  case  goes  over  the  motion  day,  it 
is  equivalent  to  a  continuance  for  throe  months, 
^md  that  when  a  case  is  heard,  he  often  takes  it 
imder  advisement  for  months,  which  sometimes 
operates  as  a  perpetual  injunction.  It  is  said 
•of  another  judge,  that  he  never  takes  any  case 
under  advisement,  but  decides  all  cases  that 
come  before  him  as  soon  as  the  evidence  is 
lieard ;  and  that  on  motion  day  he  will  dispose 
of  twenty  or  thirty  motions  in  an  hour ;  that 
he  will  not  listen  to  the  discussions  of  counsel 
which  do  not  relate  to  the  questions  in  issue  ; 
that  he  says  but  very  little  himself,  and  that 
little  to  the  point ;  and  that  as  a  consequence 
his  docket  is  kept  up,  and  what  is  known  as  the 
law's  delay  is  not  allowed  to  obstruct  the  course 
of  justice  in  his  court.  The  London  Courier 
devotes  three  columns  to  describing  these 
judges,  and  the  way  they  dispose  of  their  busi- 
ness. The  first  it  calls  Judge  Slow,  the  last 
Judge  Quick.  Much  that  it  says  applies  as  well 
to  the  way  justice  is  administered  in  America 
AS  in  England.    We  have  no  doubt  much  more  I 


judicial  labor  could  be  performed  by  the  courts 
of  America  if  our  judges  would  more  fully 
realize  the  importance  and  cost  of  their  time  to 
the  people.  Our  courts  are  not  the  places  to 
discuss  politics  or  war  news,  but  to  try  cases  in 
the  least  possible  time  consistent  with  justice. 
A  judge  can  accomplish  a  great  deal  in  the 
course  of  a  year,  if  he  will  do  no  unnecessary 
talking  himself,  and  allow  the  bar  to  do  none. 
Talking  judges  are  always  unpopular  with  the 
bar.  There  are  no  class  of  men  that  like  to  see 
despatch  in  business  more  than  lawyers.  If 
any  judge  who  is  considered  slow  by  the  law- 
yers, will  follow  the  above  suggestions  for  a 
month,he  will  be  astonished  at  the  amount  of 
judicial  labour  performed  within  the  month. 
Few  of  us  realize  how  much  time  we  waste. 
This  is  especially  so  with  judges. — Chieofio 
LegeH  News. 

Sbrvino  TBI  DiAD. — Somc  Wisconsin  sheriffs 

seem  to  have  but  £&int  notions  of  decency  and 

propriety.  The  following  is  a  verbaUtn  copy  of  a 

summons  and  return  of  the  sheriff  thereon  in  a 

justice's  court  in  a  suit  in  Sparta,  Wis.: 

MoNROB  County,  \ 
Town  of  Sparta,  f  "' 

The  Suae  qf  Wisconsin  to  the  SheHf  or  any 
Constable  qf  said  County: 

You  are  hereby  commanded  to  summon  A. 
Weigand,  if  he  shall  be  found  within  your 
county,  to  appear  before  the  undersigned,  one  of 
the  Justices  of  the  Peace  in  and  for  said  county, 
at  my  office  in  said  town,  on  the  loth  day  of 
September,  A.D.  1875,  at  9  o'clock  in  the  fore- 
noon, to  answer  to  Isaac  Tuteur,  plaintiff,  to  his 
damage  two  hundred  dollars  or  under.  Hereof 
fail  not  at  your  peril. 

Given  under  my  hand,  this  3rd  day  of  Sep- 
tember, 1875. 

Samitkl  Hoyt, 
Justice  of  the  Peace. 
MoiTRoi  County,  sb. 

I,  Geo.  B.  Robinson,  Deputy  Sheriff  of  said 
county,  do  certify  that  I  have  been  to  the 
defendant's  usual  place  of  abode,  and  find  he  is 
dead,  and  so  I  left  a  copy  at  his  last  and  final 
abode  in  my  county,  to  wit :  on  his  gnwe  in  the 
town  of  Ridgevillc,  he  not  leaving  any  fiunily 
or  funds  behind.  He  leaves  this  world  without 
a  cent,  and  has  gone  where  the  plaintiff  can't 
sell  him  whisky.  Alas!  Tuteur  is  out,  and 
Weigand  is  dead  I 

C.  W.  McMillan,  Sheriff. 
By  Gio.  B.  Robinson,  Deputy. 

Service  and  copy ,%     25 

Travel,  forty  miles 4  OO 
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UNANIMITY  OF  JURIES. 

We  reproduce  in  the  present  issue  an  article 
;&x>m  the  London  Law  Timetj  on  the  inconve- 
aiences  resulting  from  requiring  unanimity  in 
juries.    The  case  of  Beffma  v.  Truehvej  referred 
to  by  our  contemporary,  was  one  in  which  no 
determination  was  reached,  simply  because  one 
of  the  jury  would  not  accept  from  the  Court 
the  law  applicable  to  the  case,  but  preferred  to 
«ct  upon  his  own  view  of  what  it  ought  to  be. 
This  is  an  Incident  by  no  means  of  rare  occur- 
fenoe,  though  it  seems  on  the  present  occasion 
to  hare  excited  more   than  usual  attention. 
Possibly  the  result  may  be  a  modification  of 
the  existing  law.    We  notice  that  a  bill  has 
heen  introduced  in  the  Legislature  of  New 
Vork,  providing  that  the  verdict  of  nine  jurors 
shall  be  sufficient  in  civil  cases.     It  may  be 
interesting  to  our  contemporaries  in  that  State 
to  know  that  a  similar  law  has  long  existed  in 
I^wer   Canada,  now  the  Province  of  Quebec. 
The  verdict  of  nine  jurors  is  received,  and  as 
<oon  as  that  number  are  agreed,  the  jury  return 
into  Court.    We  are  not  aware  that  this  modifi- 
<»tion  of  the  English  rule  has  occasioned  any 
{MTticular  inconvenience  or  dissatisfiiction.  But 
it  must  be  remarked  that  the  profession  of  the 
Province  do  not  &vor  jury  trials  at  all  as  a 
mode  of  getting  their  cases  decided.     Jury 
trials  are  only  allowed  by  law  in  matters  of  a 
commercial  nature  or  in  actions  for  personal 
vrongs,  or  injuries  to  moveable  property.    Yet, 
although  thus  restricted,  members  of  the  bar 
«c  by  no  means  eager  to  avail  themselves  of 
the  option  permitted  in  these  classes  of  actions. 
As  a  rule  they  prefer  to  leave  their  cases  to  the 
determination  of  a  single  Judge  of  the  Superior 
Court,  who  has  both  to  find  the  fects  as  a  jury 
would  do,  and  to  lay  down  the  law  applicable 
to  the  facts  so  found.  The  exceptions  are  actions 
^gsinst  insurance  companies,  and  actions  for  the 
recovery  of   damages  resulting  from  personal 
wrongs,  such  as  breach  of  promise  and  the  like. 
In  these  classes  of  actions  there  seems  to  be  a 
■trong  conviction  that  a  jury  is  more  generous 
than  a  Judge,  and  the  phiintiflf  usually  declares 


his  option  to  have  his  case  tried  by  jury.  Yet, 
so  few  are  the  cases  which  actually  come  to 
trial,  that  in  Montreal,  the  commercial  metrop- 
olis of  Canada,  the  jury  trials,  during  the  last 
twenty  years,  have  not  amounted  to  half  a 
dozen  per  annum,  and  in  the  country  districts 
jury  trials  in  civil  cases  are  almost  unknown. 

Reason  seems  to  dictate  that  unanimity 
ought  not  to  be  required  in  civil  cases.  Why 
compel  twelve  citizens  to  be  unanimous  in 
their  appreciation  of  damages,  when,  as  in  this 
Province,  three  or  five  Judges,  having  to  pass 
upon  the  same  fi^ts,  are  permitted  to  differ,  and 
to  state  their  reasons  of  difference  at  length  7 
We  are  curious  to  know  on  what  grounds  such 
an  anomaly  could  be  defended.  Where  the 
jury  have  to  award  a  specific  sum  of  damages, 
there  is  much  greater  probability  of  a  fair 
award  if  the  verdict  of  nine  is  sufficient.  For 
where  unanimity  is  exacted,  one  obstinate  and 
ill-disposed  juror  can  override  the  votes  of  the 
other  eleven,  or  else  prevent  a  determination. 
But  where  nine  can  give  a  verdict,  the  voice  of 
such  a  man,  or  of  two  or  three  such  men,  sinks 
into  insignificance.  They  are  rendered  harm- 
less, and  the  majority  are  generally  able  without 
much  delay  to  arrive  at  a  figure  which  meets 
their  views,  and  gives  as  much  satisfiiction  as 
can  be  hoped  for  in  litigated  matters. 


ASSAULTS  UPON  JUDGES, 

It  appears  that  Dodwell,  the  disappointed 
suitor  who  attempted  to  assassinate  the  Master 
of  the  Bolls  a  few  weeks  ago,  is  a  clergyman. 
According  to  the  Solicitor^  Journal,  he  is  the 
ex-chaplain  of  a  workhouse  in  Sussex,  who  was 
dismissed  from  his  position  by  the  guardians. 
He  presented  a  petition  of  right  with  a  view  to 
his  being  reinstated,  but  this  was  summarily 
dismissed  by  Vice-Chancellor  Malins,  and  also 
by  the  Court  of  Appeal.  Soon  afterwards  he 
was  heard  of  at  Bow  Street  Police  Office,  where 
he  made  application  for  a  summons  agaiuBt 
Lord  Justice  James  and  other  Judges  for  calling 
him  "  a  perjured  man." 

Judges,  as  a  matter  of  every  day  duty,  have 
to  give  decisions  which  involve  perhaps  the 
whole  fortunes  of  suitors,  or  at  least  materially 
affect  their  prospects.  It  is  creditable  to  the 
gentlemen  discharging  this  responsible  duty, 
and  creditable  also  to  human  nature,  that  so 
few  disappointed  litigants  are  moved  to  wreak 
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Tengeance  upon  those  wfaoBe  words  have  so 
important  an  influence  upon  their  fortunes. 
Although  police  magistrates  and  others  filling 
subordinate  positions  are  from  time  to  time 
menaced  or  actually  assaulted  by  refractory 
prisoners,  serious  attacks  upon  Judges  holding 
high  judicial  office  are  almost  unheard  of.  One 
has  to  go  back  to  the  seventeenth  century  for 
precedents.  In  the  year  1616,  Sir  John  Tyndal, 
one  of  the  Masters  in  Chancery,  was  killed  by 
A  shot  fired  at  him  while  entering  his  chambers 
at  Lincoln's  Inn,  the  assassin  being  a  man 
named  Bertram,  against  whom  Sir  John  had 
given  a  judgment  Bertram  shortly  afterwards 
committed  suicide.  This  is  the  only  instance 
of  assassination  on  record.  In  1631,  Chief 
Justice  Richardson,  who  was  holding  the  Assises 
at  Salisbury,  was  assaulted  by  a  convict  who 
threw  a  brickbat  at  him .  Those  were  days  whe n 
prompt  justice  was  meted  out.  The  right  hand 
of  the  prisoner  was  forthwith  struck  off,  and 
affixed  to  a  gibbet,  on  which  he  was  afterwards 
banged  in  | presence  of  the  Court.  These  two 
cases  seem  to  be  the  only  instances  furnished 
by  the  judicial  history  of  more  than  two  cen- 
turies. Anonymous  letters  of  a  threatening 
character  have  probably  been  more  common. 


DOUBLE  APPEAL. 


In  the  case  of  The  City  <^  Montreal  ^  Devlin, 
A  singular  anomaly  has  presented  itself.  Each 
party  being  dissatisfied  with  a  judgment  of  the 
Court  of  Queen's  Bench  in  appeal,  the  City  of 
Monirtal  desired  to  appeal  to  the  Privy  Council 
in  England,  while  Devlin  wished  to  take  the  case 
to  the  Supreme  Court  of  Canada.  While  the 
motaon  for  an  appeal  to  England  was  pending, 
Devlin  obtained  leave  from  a  Judge  in  Chambers 
to  appeal  to  the  Supreme  Court  Subsequently 
the  motion  for  an  appeal  to  England  had  to  be 
disposed  o^  and  the  Court  held  that  although 
leave  to  appeal  to  the  Supreme  Court  had  been 
properly  and  of  necessity  granted,  yet  the  other 
party  was  equally  entitled  to  obtain  leave  to 
appeal  to  the  Privy  Council.  Thus  there  would 
be  simultaneous  appeals  in  the  same  case  to  two 
different  tribunals,  and  perhaps  contradictory 
decisions.  We  print  the  observations  of  Chief 
Justice  Dorion,  calling  attention  to  this  singular 
anomaly. 


SHOULD  UNANIMITY  BE  REQUIRED  INT 
JURY  TRIALS? 

The  case  of  Reg.  o.  Truelove,  tried  in  the* 
Queen's  Bench  the  week  before  last,  raises  thi» 
much  debated  question    once    more    to    that 
prominent  position  amongst  questions  of  legal 
reform  which  it  has  often  before  occupied.    Bo 
much  has  been  written  and  spoken  in  praise  of 
the  institution  of  trial  by  jury,  that  it  has  be- 
come a  sort  of  habit  to  look  upon  it  as  it  now 
exists  as  an  institution  almost  free  from  imper- 
fection, and  one  to  meddle  with  any  part  of 
which  would  be  a  dangerous  tampering  with 
those  liberties,  the  possession  of  which  we  in  a 
great  measure  attribute  to  it.    None  indeed  of 
our  institutions  have  been  described  by  writers- 
in  terms  of  such  unbounded  panegyric  as  this, 
from  the  time  of  the  authors  of  our  earliest  law 
books  down  to  that  of  Blackstone,  who,  in 
reverence  for  what  he  declares  to  be  <^the  pall-- 
adium  of  British    liberty,    the  glory  of  the 
English  law,  and  the  most  transcendent  privi- 
lege which  any  subject  can  enjoy  or  wish  for,*^ 
stands  foremost  of  all.    The  effect  of  all  this 
has  been  to  cause  attempts  at  reforming  any~ 
part  of  the  institution  to  be  looked  upon  with 
dis&vor  and  suspicion,  however  apparent  the 
necessity  for  improvement  may  have  shown 
itself;    and  such  few  reforms   as  have   been 
made  have  been  of  such  slow  growth  as  to> 
have  been  brought  about  almost  imperceptibly. 
Still,  however,  it  has  not  remained  in  all  re- 
spects unchanged  from  its  commencement    In 
fact,  the  rule  requiring  unanimity  is  one  which 
came  into  existence  long  after  trial  by  juiy^ 
became  an   established    fiict.      According  tcv 
Lambard,  in  a  jury  of  twelve  the  verdict  of 
eight  was  to  prevail,  and  i  from  Bracton  and 
Fleta  it  would  appear  that  the  practice  in  their 
time  was  for  the  judges,  when  the  jury  could 
not  agree,  to  add  to  their  number  until  twelve 
out  of  the  entire  number  could  be  got  to  con- 
cur in  a  verdict    In  the  time  of  Edward  I.,. 
the  judge  exercised  the  option  of  doing  this  or 
of  compelling  the  original  twelve  to  agree  by 
starving  them  into  it    Later  it  would  appear 
that  the  option  was  always  exercised  in  one 
way— the  latter— and  bo  the  practice  of  starr- 
ing a  jury  into  unanimity  became  established. 
A  note  to  Hale's  Pleas  of   the  Crown,  voL 
2,   p.   296,  states    that  the  ancient  practice 
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to  take  the  ^verdict  of  the  majority.    If 
*thAt   was   80,   one  of  the  aaendments   most 
in  favor   in   the€e  dajs   would   simply  be  a 
a«tiiming  to  the  ancient  practice.    This  prac- 
tice   of    forcing    nnanimity    seems   to    have 
commended  itself  with  peculiar  &yor  to  the 
minds    of  our  ancestors.     Whether  it  arose 
frcMn  a  consciousness  of  their  strong  propensity 
to  indulge  in  excess,  and  a  fear,  consequently, 
that  if  jurors  had  access  when  impanneled  to 
food  and  drink,  they  would  render  themselyes 
•sncapable  of  deciding  the  question  put  for  their 
/decision,  or  whether  the  issues  to  be  tried  in 
/oarly  times  were  so  simple  as  a  rule  that  any 
■difference  of  opinion   was  to  be  attributed  to 
•mere    obstinacy  which    a    little   hard    usage 
jnight  overcome,  the  practice  did  come  into 
■being,  and,  once  recognized,  retained  such  a 
hold  on  the  favor  of  the  people  that  it  con- 
tinued   in    spite     of    repeated    attempts   at 
^refoiming  it  in  aliaost  all  its  ancient  harshness 
down  to  very  recent  times.    Lord  Campbell 
•once  said  to  a  jury  on  discharging  them :  ^  At 
the  anises,  according  to  the  traditional  law,  a 
jury  which  could  not  agree  were  to  be  locked 
op  during  the  assizes,  and  then  carried  in  a  cart 
to  the  borders  of  the  next  county,  and  there 
<shot  into  a  ditch."    All  this  harshness  has  now, 
Jiowever,  been  mitigated.    The  statute  33  k  34 
Vict.  c.  77,  sect.  23,  gives  the  judges  the  power 
which,  according  to  Winsor  v.  The  Queen  (L. 
Rep.   1   Q.  B.  308),  there  is  no   satisfactory 
authority  for  saying  they  had  previously,  of 
allowing  the  jury,  after  they  had  been  sworn, 
at  any  time  before  giving  in  their  verdict,  the 
-  use  of  fire  when  out  of  court,  and  reasonable 
refreshment  at  their  own  expense.    Thus,  the 
reproach  with  which  Bentham  stigmatized  the 
rale,  that  it  was  a  <<  system  of  perjury  enforced 
hy  torture,"    has  lost   its  sting,   for    it    will 
never  happen   that  a  judge   will  so  use  the 
sdiscretion  given  by  the  above  statute  as  to  cause 
■  anything  which  can  be  described  as  like  torture, 
to  be  brought  to  bear  on  a  jury  for  the  pur- 
pose of  securing  unanimity.     But  though  the 
•  old  method  of  enforcing  it  has  been  abolish- 
ed, and  the  only  pressure  that  is  brought  to 
bear  on  a  jury  now-a-days  is  the  locking  of 
them  up  so  that  they  may  deliberate  together, 
4he  rule  itself  remains  unaltered,  and  the  argu- 
€iients  which  used  fonnerly  to  be  urged  against 
^  retention  possess    now    almost  the  same 


weight  as  they  always  had.  Why  should  we 
then  require  unanimity  on  [the  part  of  juries 
when  in  no  other  tribunal  and  in  no  other 
deliberative  assembly  do  we  require  it  ?  Else- 
where the  decision  of  the  majority  prevails. 
The  questions  which  juries  have  to  dispose  of 
are  of  the  most  difficult,  doubtful  and  compli- 
cated nature ;  questions  about  which  the 
opinions  of  men  dififer  considerably.  Is  it  not 
then  contrary  to  all^  reason  and  experience  to 
expect  that  there  can  be  any  real  agreement  of 
opinion  on  the  part  of  twelve  men  selected  at 
random  to  decide  upon  them  ?  Is  it  not  in 
accordance  with  all  experience  and  reason  that 
many  a  unanimous  verdict  pronounced  upon 
such  questions  must  have  been  brought  about 
by  improper  compromise  among  the  jurors  of 
their  respective  opinions  ?  These  are  the  chief 
arguments  which  are  urged  in  support  of  a 
change  in  the  rule,  and  they  are  unquestionably 
very  powerful,  and  at  first  sight  seem  almost 
conclusive.  They  have,  indeed,  influenced 
some  of  our  most  eminent  lawyers  to  advocate 
some  change  in  the  rule.  The  Commissioners 
appointed  in  1830,  to  report  on  the  Courts  of 
Common  Law,  stated  in  their  report  that  <<  the 
interests  of  justice  seem  manifestly  to  require 
some  change  in  the  law  upon  this  subject." 
Lord  Mansfield's  experience  of  trial  by  jury,  in 
civil  cases,  caused  him  to  say,  ^  Trial  by  jury 
in  civil  cases,  could  not  subsist  now  without  a 
power  somewhere  to  grant  new  trials,"  and 
Lord  Campbell's  opinion  was  that  the  old 
maxim  that  no  one  should  be  found  guilty  of 
crime,  unless  the  jury  were  unanimously  of 
opinion  that  he  was  guilty,  should  still  be 
maintained ;  but  in  civil  causes  that  a  verdict 
might  be  given  either  by  a  majority  or  a  certain 
number  of  the  jurymen.  On  the  other  side 
there  are  still  stronger  array  of  legal  author- 
ities who,  while  admitting  that  in  many 
respects  the  rule  does  not  always  work 
without  producing  evil  results,  Contend 
that  in  civil  as  well  as  criminal  cases  it  should 
be  retained,  on  the  ground  that  the  evils  which 
would  be  produced  by  the  changes  proposed 
would  be  fiir  greater  than  are  now  or  can  be 
caused  by  any  abuse  of  it.  The  Common  Law 
Commissioners  oi  1853,  amongst  whom  were 
the  present  Lord  Chief  Justice,  Baron  Martin, 
Baron  Bramwell,  and  the  late  Mr.  Justice 
Willes,  had  the  rule  under  their  consideration. 
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and,  in  their  report,  while  recommending  that 
the  means  of  coercing  into  unanimity  then  in 
practice  should  he  altered,  recommended  that 
the  rule  itself  should  he  retained  as  well  in 
civil  as  in  criminal  trials.  They  rejected 
altogether  the  argument  derived  from  the 
principle,  that  in  deliherative  hodies  the 
decision  of  the  majority  must  prevail,  on  th6 
f^round  that  the  questions  suhmitted  to  them 
involve  matters  of  opinion  rather  than  of  fact. 
^'  Every  divided  verdict,"  said  they,  **  would  he 
urged  on  the  courts  as  a  ground  for  a  new  trial, 
and  might  not  unreasonably  he  entertained  as 
Huch.  But  perhaps  the  strongest  argument  in 
favor  of  the  present  system  is  that  by  requiring 
unanimity  in  the  verdict,  full  and  complete 
discussion  is  insured.  Under  the  present 
system,  the  minority,  instead  of  yielding  too 
readily  to  the  view  of  the  majority,  and  pur- 
chasing ease  and  release  from  farther  trouble, 
are  naturally  led  to  resist  conclusions  from 
which  they  differ,  and  for  which  their  sense  of 
duty  makes  them  unwilling  to  be  answerable. 
Hence  arise  fiill  discussion  and  deliberation, 
and  if  the  one  section  oFthe  Jury  yields  to  the 
other,  it  is  only  because  the  prolonged  dis- 
cussion has  led  to  altered  convictions.  We 
are,  therefore,  of  opinion  that  the  present  rule, 
requiring  the  jury  to  be  unanimous,  should  be 
maintained."  These  arguments  retain  their 
force  to  this  day,  after  having  successfully 
resisted  all  attempts  to  overcome  them;  and, 
much  as  we  regret  the  miscarriages  of  justice 
which  now  and  then  occur,  which  may,  perhaps, 
be  attributed  to  the  rule,  we  shall  continue  to 
hold  the  view  they  support,  until  evidence  is 
brought  to  prove  that  such  miscarriages  occur 
far  more  frequently  than  our  experience  and 
observation  lead  us  to  believe  they  have  occur- 
red or  are  ever  likely  to  occur.  Cases  like  Reg. 
V.  Truolove  will  always  occur,  whatever  rule  be 
adopted  for  obtaining  the  decision  of  a  jury,  so 
long  as  men  are  to  be  found,  whose  sense  of  the 
moral  obligation  of  the  oafh  they  take  when 
they  get  into  the  box  is  unequal  to  the  obstin- 
acy or  conceit  which  causes  them  to  decide 
upon  the  facts  presented  to  them,  upon  what 
they  consider  the  law  ought  to  be  rather  than 
upon  what  the  judge  tells  them  it  is.  Hence  it 
is  that  such  cases  furnish  hut  weak  arguments 
against  the  rule  of  which  they  are  an  abuse, 
and  we  trust  that  the  rebuke  administered  by 


the  learned  judge  to  tke  offender  in  this  cue,^ 
will  teach  men  of  his  kind  a  lessen  they~ 
frequently  require  to  be  taught  before  they  are* 
brought  to  a  proper  sense  of  their  4nty  and. 
responsibility. — London  Lino  Times, 


AGENCY— LIENS  OF  PARTICULAR 
CLASSES  OF  AGENTS. 

First,  as  to  the  lien  of  auctioneers  : 

An  auctioneer  has  a  special  property  in  tfae~ 
goods  sold  by  him  and  a  lien  on  goods  in  bis 
possession,  or  on  the  proceeds  thereof,  for  bis 
commission  and  expenses.  He  may  retain  hi8 
commission  and  expenses  out  of  any  deposit  or 
sale  proceeds  which  have  been  paid  to  him  on 
account  of  his  principal :  Drinkwater  v.  Good- 
win, Cowp.  256 ;  Hammond  v,  Barclay,  2  East^ 
227  ;  Story  Agency,  S.  27. 

If  by  reason  of  a  defect  in  the  title,  the 
auctioneer  is  compelled  to  repay  t&e  deposit, 
his  action  is  against  the  vendor  r.  See  Spurrier 
V.  Elderton,  5  Esp.  1. 

Secondly,  as  to  bankers : 

Bankers  have  a  general  lien  upon  all  note«, . 
bills,  and  other  securities  deposited  with  them 
by  their  customers,,  for  the  balance  due  to  them 
upon  the  general  account :  Paley  by  Lloyd, 
131 ;  Story  Agency,  s.  330  ;  Bolland  v.  By- 
grave,  1  Ry.  k  Moo.  271. 

Thirdly,  as  to  brokers  : 

Brokers  do  not,  as  brokers,  possess  a  genera)' 
lien.  Insurance  brokers  are  an  exception  to- 
this  rule,  inasmuch  as  a  custom  exists  to  en-- 
trust  them  with  the  possession  of  policies  of 
insurance  effected  by  them :  See  Phillips  on 
Insurance,  vol.  2,  p.  675  ;  Snook  ii.  Davidson,  2 
Camp.  218. 

As  to  insurance  brokers  in  the-  city  of  Lon- 
don, see  Hewison  v.  Guthrie,  3  Scott,  278. 

In  Jones  v.  Peppercome  (28  L.  J.  153,  Oh.)  a 
number  of  bonds  payable  to  bearer  had  been 
deposited  with  bankers  for  safe  custody.  The 
bankers  fraudulently  deposited  them  with  their 
brokers  for  the  purpose  of  raising  money  upon 
them.  The  brokers  accordingly  raised  money- 
upon  them,  and  it  was  held  that  the  bonds  were 
subject  to  the  general  lien  of  the  brokers  for 
all  money  advanced  by  them  to  the  bankers  % 
and  not  merely  for  the  advances  made  on  the- 
security  of  these  particular  bondsi 
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Fonrthly,  as  to  factors : 

Factors  have  a  general  lien  for  the  balance  of 
the  account :  Kmger  v.  Wilcox,  I  Amb.  253. 

Fifthly,  as  to  common  carriers : 

A  common  carrier  has  a  particular  or  specific 
lien  at  common  law  which  empowers  him  to 
retain  goods  carried  by  him  nntil  the  price  of 
the  carriage  of  those  particalar  goods  has  l>een 
paid :  Butler  v.  Woolcott,  2  N.  R.  64. 

A  claim  to  a  general  lien  can  be  supported 
only  by  proof  of  general  usage,  special  agree- 
ment, or  mode  of  dealing  supporting  such 
claim  :  Bushforth  v.  Hadfield,  6  East,  519,  s.  c. 
7  East,  224 ;  Wright  v.  Snell,  5  B.  &  Aid.  350. 

Sixthly,  as  to  the  master  of  a  ship  : 

The  master  of  a  ship  has  a  maritime  lien 
^)Oth  for  his  wages  and  disbursements,  and  his 
claim  is  to  be  preferred  to  the  claim  of  a 
mortgagee  :  The  Mary  Ann,  L.  Rep.  1  A.  ft  E. 
8,  24  Vict.  c.  10,8.  10. 

Fonnerly  the  master  had  no  lien  upon  the 
ship  for  his  wages :  Smith  v,  Plummer,  1  B.  & 
Al,  S75.  By  the  16th  section  of  the  7  &  8 
Vict.,  c.  112,  he  first  acquired  the  same  rights 
of  lien  for  the  recovery  of  his  wages  as  a  sea- 
man, but  only  in  the  case  of  a  bankruptcy  of 
the  owner,  but  this  restriction  was  taken  off  by 
the  191  St  section  of  the  Merchant  Shipping 
Act,  1854,  which  enacts  that,  <<  every  master  of 
a  ship  shall,  so  fiur  as  the  case  permits,  have  the 
same  rights,  liens  and  remedies  for  the  recovery 
of  his  wages,  which,  by  this  act  or  by  any  law 
or  custom,  any  seaman,  not  being  a  master, 
has  for  the  recovery  of  his  wages."  The  seamsn, 
however,  could  not  recover  wages  in  the  Ad- 
miralty Court,  if  there  was  a  special  contract 
respecting  the  same ;  and  as  the  master's 
wages  are  almost  invariably  determined  by 
special  contract,  his  position  was  not  greatly 
improved  by  the  Merchant  Shipping  Act.  This 
difficulty  was  put  an  end  to  by  the  10th  section 
of  the  Admiralty  Court  Act,  1831,  24  Vict.,  c. 
1,  which  enacts  that  "The  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any 
claims  by  a  seaman  of  any  ship,  for  wages 
earned  by  hini  on  board  the  ship,  whether  the 
Mine  be  due  under  a  special  contract  or  other- 
wise, and  also  over  any  lien  by  the  master  of 
any  ship  for  wages  earned  by  him  on  board  the 
ship."  The  claim  of  a  seaman  for  his  wages 
over-rides  that  of  a  mortgagee,  hence  the  claim 
of  the  master  in  respect  of  his  wages  is  also 


preferred  to  that  of  a  mortgagee:  per  Dr. 
Lushington,  The  Mary  Ann,  ubi  rap. 

The  master's  maritime  lien  on  the  freight 
for  his  wages  and  disbursements,  in  priority  to 
the  claims  of  the  mortgagees,  is  not  affected  by 
the  &ct  of  his  being  also  part  owner  of  the 
vessel :  The  Feronia,  L.  Rep.,  2  A.  &  E.,  65. 

A  maritime  lien  does  not  include  or  require 
possession.  The  word  is  used  in  maritime  law, 
not  in  the  strict  legal  sense  in  which  we  under- 
stand it  in  courts  of  common  law,  in  which 
case  there  can  be  no  lien  where  there  is  no 
possession,  actual  or  constructive,  but  to 
express,  as  if  by  analogy,  the  nature  of  claims 
which  neither  pre-suppose  nor  originate  in 
possession.  This,  it  has  been  said,  was  well 
understood  in  the  civil  law,  by  which  there 
might  be  a  pledge  with  possession,  and  a 
hypothec  without  possession,  and  by  which,  in 
either  case,  the  right  travelled  with  the  thing 
into  whatsoever  possession  it  came.  Having 
its  origin  in  this  rule  of  law,  a  maritime  lien  is 
defined  by  Lord  Tenterden  to  mean  a  claim  or 
privilege  upon  a  thing  to  be  carried  into  effect 
by  legal  process.  That  process  is  explained  by 
Mr.  Justice  Story  (1  Sumner,  78,)  to  be  a 
proceeding  in  rem.  "  A  maritime  lien,"  in  the 
language  of  the  judicial  committee  of  the  Privy 
Council  in  Harmer  v.  Bell,  7  Moo.  P.  C,  284^ 
"  is  the  foundation  of  the  proceeding  in  remt  ^ 
process  to  make  perfect  a  right  inchoate  from 
the  moment  the  lien  attaches ;  and  whilst  it 
must  be  admitted  that  where  such  a  lien  exists, 
a  proceeding  in  rem  may  be  had,  it  will  be 
found  to  be  equally  true  that  in  all  cases  where 
a  proceeding  in  rem  is  the  proper  course,  there 
a  maritime  lien  exists,  which  gives  a  privilege 
or  claim  upon  the  thing  to  be  carried  into  effect 
by  legal  process.  This  claim  or  privilege 
travels  with  the  thing  into  whatsoever  possess- 
ion it  may  come.  It  is  inchoate  from  the 
moment  the  claim  or  privilege  attaches,  and, 
when  carried  into  effect  by  legal  process,  by  a 
proceeding  in  rem,  relates  back  to  the  period 
when  it  first  attached." 

Maritime  liens  are  to  be  distinguished  from 
claims,  the  payment  of  which  the  coprt  has 
power  to  enforce  from  the  ship  and  freight. 
The  former  spring  into  existence  the  moment 
the  circumstances  g^ve  birth  to  them,  such  aa 
damage,  salvage,  and  wages.  But  it  does  not 
follow  that  because  a  claim  may,  by  Act  of  Par- 
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liament,  be  enforceable  against  the  respondent, 
that  it  is  therefore  created  a  maritime  lien : 
The  Mary  Ann,  L.  Rep.,  1  A.  A  E.,  11. 
Seventhly,  as  to  solicitors.    Kinds  of  lien : 
A  solicitor  has  two  kinds  of  lien  : 

1.  A  retaining  lien,  which  is  a  right  to 
retain  possession  of  another's  property  until  a 
debt  due  to  the  solicitor  has  been  satisfied. 

2.  A  charging  lien,  which  is  a  right  to  charge 
property  in  the  possession  of  another. 

Liens  are  also  divided  into  particular  and 
general. 

A-  particular  lien  exists  when  the  claim 
-arises  in  respect  of  the  very  property  retained. 

A  general  lien  exists  where  the  debt  results 
^m  a  general  balance  of  account. 

The  retaining  lien  is  both  particular  and 
general;  whilst  the  charging  lien  is  only 
particular :  Stokes  on  Liens,  p.  1 ;  Lush  Prac- 
iice,  vol.  1,  323;  Chitty  Pract.,  vol.  1,  133. 

A  retaining  lien  is  defeasible;  a  charging 
ilien  is  absolute :  lb. 

To  what  the  right  attaches  : 

The  retaining  lien  of  a  solicitor  attaches  to 
all  deeds,  papers,  money,  and  chattels  in  his 
possession,  belonging  to  his  client,  and  which 
have  come  to  his  hands  in  the  course  o^  and 
with  reference  to,  his  professional  employment, 
unless  there  has  been  some  agreement  to  the 
contrary,  or  unless  the  right  is  inconsistent 
with  the  solicitor's  employment :  Chitty  Pract, 
voL  1,  133;  Lush,  vol.  1,  323. 

Thos  the  right  has  been  held  to  attach  to : 

1.  Account  books,  ledgers,  journals,  and  cash 
lx>oks ;  Be  Leah ;  Ex  parte  Jabet,  6  Jur.  K.  8., 
387. 

2.  Letters  patent :  £x  parte  Solomon,  1  01. 
A  J.,  25. 

3.  Policy  of  assurance :  Bichards  v.  Platel, 
CAP.,  79. 

4.  Tapers  relating  to  a  manor,  Reg.  v. 
Williams,  2  H.  A  W.,  277. 

5.  Articles  delivered  to  the  solicitor  for  the 
purpose  of  being  exhibited  to  witnesses  on  the 
trial  of  an  action  :  Friswell  v.  King,  15  Sim., 
191. 

6.  Bills  of  exchange :  Gibson  v.  May,  4 
D.  M.  &  G.,  512. 

7.  An  award :  Jones  v.  TurnbuU,  5  Dow.,  592. 

8.  Money  received  by  way  of  compromise : 
Davies  v.  Lowndes,  3  C.  A  B.,  823. 

«If   the    money,"  said    Lord  Mansfield,  in 


Welsh  V.  Hole,  Doug.,  238,  "  comes  to  his  bands, 
he  may  retain  to  the  amount  of  his  bill.  He 
may  stop  it  in  tramitu  if  he  can  lay  hold  of  it" 

The  papers,  etc.,  must  be  received  by  the 
solicitor  in  his  professional  character. 

Hence  there  was  no  lien  recognized  in  the 
following  cases : 

1 .  Where  the  deeds  came  to  him  as  mort- 
gagee :  Pelly  V,  Watken,  18  L.  J.,  281,  Ch. 

2.  Where  the  work  is  done  in  character  of 
town  clerk :   Rex  v.  Sankey,  5  A.  k  E.  423. 

3.  When  a  deed  was  delivered  to  the  solicitor 
for  the  purpose  of  being  shown  to  another  by 
way  of  satisfiu.*tion :  Balch  v.  Symes,  1  T.  &  B., 
87. 

4.  Where  papers  are  received  as  steward  of  a 
manor :  Champernown  v.  Scott,  6  Mad.,  93. 

6.  Where  money  is  invested  in  his  name  aa 
trustee :  Be  Bobinson,  5  Jur.  N.  S.,  1024. 

6.  Where  A  gave  deeds  to  B  for  the  purpose 
of  satisfying  himself  of  their  sufficiency  to 
secure  an  annuity,  and  B  gave  them  to  C  for 
the  purpose  of  investigating  the  title,  and  the 
treaty  for  the  annuity  went  of!^  not  from  any 
objection  to  the  title.  The  court  refused  to 
allow  C  to  retain  them  until  the  cost  of  inves- 
tigating the  title  was  defrayed  :  HoUis  v. 
Claridge,  4  Taunt,  807 ;  see  Bidgway  «.  Lee, 
25  L.  J.,  584  Ch. 

7.  Where  a  solicitor  in  a  cause  in  chancery 
had,  without  the  authority  of  that  court, 
received  rents :  Wickens  v.  Townshend,  1  B.  & 
My.,  361. 

The  lien  must  not  be  inconsistent  with  the 
solicitor's  employment.  Hence  the  lien  does 
not  attach  to  an  original  will  given  to  him  to 
be  proved :  Georges  v.  Georges,  18  Yes.,  294. 

Or  to  money  placed  in  the  hands  of  .the 
solicitor  for  a  specific  purpose:  He  Callen,  27 
Beau.,  51. — Wm,  Evana^  in  the  London  Law  7Vme«. 


REFOBTS  AND  NOTES  OF  CASES. 

COUBT  OF  BEVIEW. 

Montreal,  Feb.  28,  1878. 

Torrance,  J.,  Dui^kin,  J.,  Baimvilli,  J. 

[From  S.  C,  Joliette. 

In  rp  Marsan  et  al.,    Insolvents,   Magnav, 

Assignee,  and  Brouillet  et  al.,  Contestants. 

Remuneralion  qf  Aaaignee — Ouardianthip  qf 

Estate. 

m 

The  judgment  appealed  from  maintained  the 
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contestation  by  Broaillet  et  al.,  hypothecary 
creditors  of  a  diyidend  sheet  prepared  by 
Adolphe  Magnan,  Assignee  to  the  insolvents' 
estate. 

ToBSAMCB,  J.  The  facts  are  as  follows  :  On  Jan. 
9, 1873,  the  assignee  gave  notic^  of  a  first  and 
final  dividend  sheet.  By  this  sheet  the  assets 
of  the  estate  in  question^  in  re  Lonis  Marsan  k 
-al.,  consisted  of : 

1.  Stock $20 

2.  CoUectioofl  of  debts  37    31^ 

3.  PrioeofUnd $575  00 

4.  Intereit  on  same 85 

5.  Interest  in  bank. $35  50       $611    35 

$668    66^ 
Distribnted  as  follows  : 

1.  Remnneration  to  assisnee 

as  SToardian $225.00 

2.  Costs 148.56 

3.  Bill  of  Assignee  in  the  li- 

qnidation  of  the  estate^ 
disohaive,  kc 158.74 

4.  Discharge  of  Insolvents 49. 45 

$581.75 

$86.91 
This  residne  of  $86.91  was  divided  between 
the  two  hypothecary  creditors,  as  follows  : 

1.  G.Brooillet $48.a3 

2.  O.Arboor 38.88 

Total $86.91 

The  creditors  contested  this  collocation,  al- 
leging that  it  was  nnjiist  to  take  out  of  the 
proceeds  of  the  sale  of  land  hypothecated  to 
them,  $225,  as  remuneration  to  the  assignee  for 
the  care  of  property  which  only  produced  $20 . 

The  Court  below  took  the  same  view.  Hence 
ihe  appeaL 

It  appears  that  the  assignee  applied  to  the 
judge  in  Chambers  at  Joliette  for  taxation  of 
this  bill,  after  notice  to  the  parties  that  he 
wonld  make  the  application  on  the  14th 
October,  1872.  Whether  the  application  was 
then  made  does  not  appear,  but  the  Judge 
taxed  the  bill  at  this  amount  on  the  17th 
October,  1872,  as  appears  by  his  certificate  on 
the  bill.  It  was  the  same  Judge,  familiar  with 
the  circumstances  of  the  case,  who  gave  the 
judgment  now  complained  of.  No  additional 
parole  or  other  evidence  has  been  placed  of 
record.  It  was  the  opinion  of  the  Judge  that 
one  allowance  to  the  assignee  of  $158.74  was 
sufficient  to  compensate  the  assignee  for  his 
trouble  and  disbursements  in  an  estate  of  which 


the  moveables  under  his  care  only  produced 
$20,  and  that  he  should  not  be  allowed  an 
additional  sum  of  $226,  the  amount  in  contest- 
ation. The  Judge  has  here  exercised  his 
discretion  in  a  matter  of  fact.  We  are  not 
disposed  to  interfere  with  that  discretion,  aod 
the  judgment  is  therefore  confirmed. 

Godin  j*  Co.  for  assignee. 

Olivier  j*  Baby  for  contestants. 


SUPERIOR  COURT. 

Montreal,  March  20,  1878. 

TORKAlfCK,  J. 

Sums  V.  Tm  Qubbkc,  Montreal,  Ottawa  k 
OcciDKHTAL  RAILWAY  Co.,  and  Hon.  A.  R.  Akobrs, 
Atty.  Gen.  pro  Regina,  opposant. 

Attorney   Oeneral^  Change  qf^Official   OazeUe-^ 

Evidence. 

Held,  that  the  Court  will  take  notice  of  change  of 
person  holding  office  of  Attorney  General,  as  published 
in  the  Quebec  Official  Qasette. 

In  the  above  case,  in  which  the  Attorney 
General  pro  Regina  was  opposant,  the  plaintiff 
moved,  inasmuch  as  the  Hon.  A.  R.  Angers  had 
ceased  to  be  Attorney  General,  that  proceedings 
be  stayed  upon  the  opposition  until  the  Hon. 
David  Ross,  the  present  Attorney  General, 
should  have  taken  up  the  instance. 

ToRRAjfci,  J.,  granted  the  motion,  holding 
that  the  Court  would  take  notice  of  the  publi- 
cation in  the  Quebec  Official  Gazette  of  the  fiiot 
that  the  Hon.  A.  R.  Angers  had  ceased  to  be 
Attorney  General. 

Motion  granted. 

F.  KelUr  for  plaintiff. 

Be  Belle/euille  for  opposant. 


COURT  OF  QUEEN'S  BENCH. 

Montreal,  March  22,  1878. 

Present : — Dorion,  C.J.,  Monk,  Rajisat,  Tbssiib, 

Cross,  JJ. 
The  Cit/  of  Montreal,  Appellant,  and  Dev- 
lin, Renpondent ;  and  E  Contra. 
Concurrent  Appeal  to  Supreme  Court  and  Privy 

Council. 

Leave  to  appeal  to  the  Pri>'y  Council  from  a  judg- 
ment of  the  Court  of  Quecn'8  Bench)  QuebeC)  will  be 
granted'  although  the  opposite  party  has  already  ob- 
tained leave  to  appeal  tu  the  Supreme  Court  of  Canada, 

Dorion,  C.  J.,  in  rendering  the  Judgment  of 
the  Court,  made  the  following  observations : 
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Upon  an  action  instituted  by  Mr.  Deylin,  the 
Superior  Court  ha«  condemned  the  City  of 
Montreal  to  pay  to  the  plaintiff  a  sum  of 
$11,000.  Both  parties  being  dissatisfied  with 
this  judgment,  each  of  them  brought  a  separate 
appeal.  This  Court  on  the  1 3th  instant  reduced 
the  amount  of  the  judgment  rendered  by  the 
Superior  Court,  and  dismissed  the  appeal  of 
Mr.  Devlin,  who  was  condemned  to  the  costs  of 
both  appeals. 

On  the  same  day,  the  City  obtained  a  rule 
for  leave  to  appeal  to  the  Privy  Council.  This 
rule  was  returned  on  the  16th  instant.  In  the 
meantime  Mr.  Devlin  presented  in  Chambers 
two  petitions  to  be  allowed  to  appeal  to  the 
Supreme  Court  from  the  two  judgments 
rendered  on  the  13th,  and  the  appeals  were 
allowed. 

Yesterday  Mr.  Devlin  showed  cause  upon  the 
rule  obtained  by  the  City  for  leave  to  appeal  to 
the  Privy  Council,  and  has  objected  to  its  being 
granted,  becanse  an  appeal  having  been  allowed 
to  the  Supreme  Court,  no  appeal  can  be  taken 
io  the  Privy  Council,  at  least  pending  the 
appeal  to  the  Supreme  Court. 

The  law  with  reference  to  such  a  case  as  this, 
is  most  unsatisfactory. 

By  section  17  of  the  Supreme  Court  Act,  an 
appeal  lies  to  the  Supreme  Court  from  every 
judgment  rendered  by  this  Court,  in  every  case 
wherein  the  sum  or  value  of  the  matter  in 
dispute  amounts  to  $2000,  or  more.  This 
appeal  must  be  allowed  by  the  Court  or  a  judge 
within  30  days  from  the  pronouncing  of  the 
judgment.  The  Act  contains  a  provision  that 
the  judgment  of  the  Supreme  Court  shall  be 
final,  and  that  no  appeal  shall  be  brought  firom 
such  judgment  to  her  Majesty  in  Council, 
except  by  virtue  of  the  exercise  of  Her  Boyal 
Prerogative.  The  Act  contains  no  such  pro- 
vision as  regards  appeals  from  the  judgments 
of  this  Court  to  Her  Majesty  in  Her  Privy 
Council,  and  Article  1178  of  the  Civil  Code, 
giving  such  right  of  appeal,  has  not  been 
revoked,  but  has  been  considered  as  still  in 
force,  both  by  this  Court  and  by  the  Privy 
Council,  in  several  cases  which  have  been  taken 
to  appeal  and  adjudicated  upon  since  the 
establishment  of  the  Supreme  Court. 

We  have  therefore  two  laws,  the  one  granting 
an  appeal  from  judgments  of  this  Court  to  the 
Supreme    Court,  and    the  other  granting  an 


appeal    to    the     Privy   Council,    and     both 
applicable  to  this  case. 

It  is  evident  that  the  judge  in  Chambers,  to 
whom  the  applicatioh  was  made  to  allow  an 
appeal  to  the  Supreme  Court,  had  no  right  to 
deny  to  the  party  making  the  application,  an 
appeal  which  the  law  gave  him.  The  jadge  in 
such  a  case  exercises  a  ministerial  duty,  and 
has  no  discretion  to  refuse  an  appeal  in  those 
cases  where  the  law  allows  one,  or  to  grant  it 
in  cases  where  it  is  denied. 

Art.  1178  of  the  Civil  Code  is  as  imperative 
as  the  Supreme  Court  Act,  and  says: — **An 
appeal  lies  to  Her  Majesty  in  Her  Privy  Council, 
from  final  judgments  rendered  in  appeal  or  error 

by  the  Court  of  Queen's  Bench 3rdly,  in 

all  other  cases  wherein  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred 
pounds  sterling." 

The  present  case,  involving  several  thousand 
dollars,  is  one  in  which  an  appeal  clearly  lies 
to  the  Privy  Council,  and  the  question  arisea 
whether  this  Court  has  any  authority  either  to 
deny  altogether  or  to  suspend  the  exercise  of  a 
right  of  appeal  to  which  the  parties  are  entitled 
by  law. 

To  suspend  the  adjudication  upon  the  rule 
for  leave  to  appeal  until  the  case  la  determined 
by  the  Supreme  Court,  would  be  equivalent  to 
a  denial  of  the  appeal,  for  the  judgment  of  the 
Supreme  Court  would  be  final,  and  were  it  not 
final  it  could  not  be  in  the  power  of  this  Court- 
to  grant  an  appeal  to  the  Privy  Council  from  a. 
judgment  of  the  Supreme  Court  superseding 
the  judgment  rendered  by  this  Court. 

Whatever  may  be  the  inconveniences  result-^ 
ing  from  the  allowing  in  the  same  case  a  double 
appeal,  one  to  the  Supreme  Court  and  the  other 
to  the  Privy  Council,  and  we  admit  they  cannot 
be  inconsiderable,  yet  it  seems  that  under  the 
present  state  of  the  law  it  is  impossible  for  this 
Court  either  to  refuse  the  application  of  either 
party,  and  thereby  select  the  tribunal  to 
which  the  parties  shall  be  bound  to  carry  their 
appeal,  or  even  to  suspend  the  application  of 
one  of  them,  which  in  reality  would  have  the 
same  efieql;.  We  cannot  say  that  the  City  of 
Montreal  shall  be  deprived  of  its  appeal  to  the 
highest  Court  established  for  revising  judg- 
ments of  this  Court.  And,  if  one  of  the  parties 
must  be  deprived  of  his  appeal  to  one  of  the 
Courts,  it  seems  it  should  not  be  the  party  who 
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inade  the  first  application  and  songht  to  appeal 
to  the  Court  of  last  resort.  We  have  not  to 
wfona  the  law,  but  to  apply  it. 

On  the  other  hand,  we  have  no  aathority  to 
tty  that  Mr.  Devlin  cannot  appeal  to  the 
Snprcme  Court  merely  because  his  adverse 
P«ty  wishes  to  appeal  to  the  Privy  Council. 

Under  these  circumstances,  the  majority  of 
the  Court  considers  that  it  cannot  do  otherwise 
than  to  allow  both  appeals. 

In  the  exercise  of  that  extended  jurisdiction 
▼hich  is  conferred  on  the  Supreme  Court  and 
on  the  Privy  Council,  they  will,  no  doubt,  be 
able  to  adopt  such  a  course  as  may  reconcile 
these  discordant  dispositions  of  the  law  by 
such  order  as  may  meet  the  justice  of  the  case 
Md  be  consistent  with  the  rights  of  the  parties. 
And  if  this  be  impossible,  it  will  be  for  the 
^'^latnre,  to  adopt  such  measures  as  may 
prevent  for  the  future  the  serious  inconvenience 
Rsnlting  from  the  antagonistic  right  of  appeal 
SiTentotwo  separate  tribunals,  whose  decisions 
*re  by  law  held  supreme  and  final. 

As  regards  this  Court,  it  is  bound  by  a  precise 
text  of  law  to  grant  this  appeal  to  the  Privy 
Conncil,  as  the  Judge  in  chambers  tcTWhom  Mr. 
I^vlin  applied,  was  bound  to  allow  his  appeal 
to  the  Supreme  Court. 

The  appeal  is  therefore  granted. 

How  and  Tissmb,  JJ.,  dissented. 

^  %,  Q.  C,  for  the  City  of  Montreal. 

J^hn  for  the  respondent. 


GUBREHT   EVENTS. 

OBEAT  BRIT  Am. 

BAOiWAT    COMPAMUS     AND    PaSUNOIRB'    LuG- 

«AOB. — That  railway  companies  carry  passen- 
gers' luggage  as  insurers  may  be  considered  as 
settled  by  Maerow  v.  Oreai  Western  Bailway 
Cmpany^  L.  R.,  6  Q.  B.  612,  although  the  ques- 
tion has  never  been  expressly  decided  by  a 
Court  of  Appeal.  But  in  Valley  v.  Oreai  Weit^ 
«ii  BaUway  Campanyy  L.  R,,  6  C.  P.  44,  it  was 
held  by  the  Court  of  Common  Pleas  that  if  lug- 
gage be  placed  in  a  railway  carriage  with  the 
passenger,  with  his  assent,  and  he  retains  con- 
trol over  it,  the  company's  liability  as  insurer 
<^«sses,  and  they  become  liable  for  negligence 
only ;  and  this  view  of  the  lawLhas  been  affirmed 
by  the  Court  of  Appeal  in  the  recent  case  of 
Berffkeim  v.    Great  Eastern  Bailway   Company. 


The  &cts  were  these :  The  plaintiff  went  with 
his  wife  to  the  Liverpool  street  station  of  th» 
defendants*  railway,  Intending  to  go  to  Tar> 
mouth,  and  the  bag  which  was  the  subject  of 
the  action  was  placed  in  a  first-class  carriage  in 
which  the  plaintiff  and  his  wife  were  to  travel, 
with  his  assent.  He  asked  a  porter  whether 
the  bag  would  be  safe  while  he  and  his  wife 
went  to  luncheon,  and  was  told  that  it  would 
be.  The  travellers,  having  lunched,  returned 
to  the  carriage,  and  just  as  the  train  was  start- 
ing  discovered  that  the  bag  was  lost.  The  jury 
found  that  the  porter  had  acted  within  the 
scope  of  his  employment  in  putting  the  bag 
into  the  carriage,  that  neither  the  plaintiff  nor 
the  company  had  been  guilty  of  negligence, 
and  Mr.  Justice  Manisty  directed  a  verdict  for 
the  company.  The  plaintiff  appealed  from  this 
ruling,  and  the  Court  of  Appeal  took  time  to 
consider.  Lord  Justice  Cotton,  in  delivering 
judgment  for  the  company,  appears  to  have 
rightly  distinguished  the  case  of  a  passenger 
retaining  control  of  his  lugsage  and  the  ordin- 
ary case  of  luggage  being  consigned  to  a  van. 
But  the  strong  point  for  the  plaintiff  appears  to 
have  been,  that  the  porter  promised  him  that 
his  bag  would  be  safe.  With  regard  to  this, 
however,  it  seems  that  the  porter  would  have 
no  authority  to  give  such  a  promise,  so  that  the 
judgment  appears  to  be  quite  correct.  The 
case  is  rather  an  important  one,  not  so  much 
firom  the  difficulty  of  the  question  of  law  in* 
volved,  as  from  the  frequency  with  which  railway 
passengers  absolve  the  companies  from  their 
liability  as  insurers.  And  there  are  few  lines 
upon  which  a  railway  porter  will  not,  on  the 
slightest  hint  from  a  passenger,  place  luggage 
in  a  railway  carriage. — Law  Tintes, 

UNITED  STATES. 

Predatory  Hogs — In  Uuery  v.  Pearce,  which 
came  up  on  error  from  Live  Oak  County,  the 
Court  of  Appeals  of  Texas  (White,  J.)  thus- 
stated  the  law  as  to  a  person's  right  to  kill  his 
neighbor's  hogs  on  the  plea  of  their  destructive 
propensities  : — 

«  This  was  a  suit  in  the  lower  court  by  the 
defendants  in  error,  against  the  plaintiffs  in 
error,  to  recover  damages  for  the  killing  of 
their  hogs. 

"  In  their  answer,  defendants  admitted  that 
they  had  killed  two  of  the  hogs ;  but  pleaded  jus- 
tification upon  the  grounds  that  the  hogs  <  were 
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an  intolerable  nuisance,  both  to  defendants  and 
i;he  public'  This  latter  plea  the  court  struck 
out,  which  action  is  assigned  as  error. 

<<  In  Morte  r.  Nixon^  where,  in  a  case  some- 
what similar,  the  judge  in  the  lower  court  had 
charged  the  jury,  '  that,  if  they  believed  the 
liog  was  of  a  predatory  character,  and  had  the 
•character  of  a  chicken-eating  hog,  then  they 
should  find  for  the  defendant,  as  any  man  has 
a  right  to  abate  a  public  nuisance,  and  it  mat- 
tered not  whether  the  plaintiff  knew  of  the 
habit  of  the  hog  or  not^'  the  Supreme  Court  of 
North  Carolina,  Pearson,  C.  J.,  delivering  the 
•opinion,  said :  <  We  do  not  concur  in  the 
opinion  of  his  Honor  as  to  the  right  of  killing 
hogs  that  are  in  the  habit  of  eating  chickens. 
The  position  that  such  a  hog  is  a  public 
nuisance,  and  may  be  killed  by  any  one,  is  not 
supported  on  principle  or  authority ;  and,  if  re- 
cognized, would  lead  to  monstrous  conse- 
H^uences.  Allow  such  a  right,  and  the  peace  of 
society  cannot  be  preserved ;  for  its  exercise 
would  stir  up  the  most  angry  passions,  and  ne- 
cessarily  result  in  personal  collisions.  •  •  • 
It  may  be  the  killing  will  be  justified  by  prov- 
ing that  the  danger  was  imminent  (to  another 
ohicken),  making  it  necessary  *  then  and  there ' 
-to  kill  the  hog  in  order  to  save  the  life  of  the 
ohicken,  or  prevent  bodily  harm ;  but  we  are 
inclined  to  the  opinion  that,  even  under  these 
oircumstances,  it  is  not  justifiable  to  kill  the 
hog.  It  should  be  impounded  or  driven  away, 
/and  notice  given  to  the  owner,  so  that  he  may 
put  it  up.  At  all  events,  this  course  is  dictated 
"by  the  moral  duty  of  good  neighborship.' — 
Mone  V.  J\rtzon,  6  Jones  (N.C.),  Law,  p.  293. 

"  Chanson  v.  Vincent  was  a  case  similar  to 
the  one  at  bar.  In  that  case,  Wheeler,  Justice, 
said :  <  There  was  nothing  to  justify  or  palliate 
jthe  act ;  it  was  just  such  an  act  as  necessarily 
tends  to  violence  and  breaches  of  the  peace,  and 
neighborhood  animosities,  which  destroy  the 
Iiarmony,  peace,  and  good  order  of  society ;  and 
•was  eminently  a  case  for  damages  by  way  of 
punishment  and  prevention.  In  trespass, 
where  the  party  wantonly  violates  the  law,  the 
jury  should  not  be  sparing  in  damages.'  Lord 
Abinger,  1  Meeson  &  Welsby,  342  ;  20  Tex.  811. 

<<  The  case  we  are  considering  is,  in  short, 
ihis :  The  appellants  were  endeavoring  to  keep 
and  <  run  a  hotel,'  in  the  town  of  Oakville, 
«rithout  having  a  fence  or  enclosure  around 


their  house.  There  being  nothing  to  prevent 
their  free  egress  or  ingress,  the  hogs  of  their 
neighbors,  as  was  quite  natural,  finding  the 
kitchen  door  open,  would  at  times  enter,  eat, 
and  dispose  of  such  provisions  as  they  found 
lying  around  loose,  and  sometimes  break  up  the 
dishes  and  destroy  the  furniture.  Defendants 
alleged  in  the  plea,  which  was  stricken  out, 
that  by  these  unwarranted  ravages,  the  hogs 
had,  first  and  last,  during  the  year,  damaged 
them  in  the  sum  of  one  thousand  dollars.  It  is 
astonishing,  if  not  altogether  incredible,  that 
defendants  would  have  witnessed,  and  patiently 
suffered,  all  this  great  and  serious  loss,  when 
they  could,  for  a  few  dollars  perhaps,  have  pur- 
chased  the  hogs,  and  then  killed  them,  or  could 
have  fenced  in  their  house  with  a  substantial 
enclosure,  which  would  have  been  hog-proof. 
If  they  did  not  wish  to  go  to  this  trouble  or  ex- 
pense, to  say  the  least  of  it  they  might  have 
kept  the  kitchen  door  shut  and  securely 
fiEutened  against  these  destructive  Intruders. 
There  was  no  sufficient  excuse  for  killing  the 
hogs ;  and,  under  all  the  circumstances  detailed 
in  the  statement  of  &cts,  we  think  the  verdict 
and  judgment  extremely  mild.*' 

NEW  BRUNSWICK. 
Sir  Jamcs  Cabtbr.— Sir  James  Carter,   for- 
merly Chief  Justice  of  the  Supreme  Court  of 
New  Brunswick,  died  on  Sunday,  March  10, 
aged  73. 

RUFirS   CHOATE. 

The  following  letter,  addressed  to  a  biogra- 
pher of  the  late  Bufus  Choate,  by  the  Hon.  Geo. 
W.  Nesmith,  formerly  one  of  the  Justices  of  the 
Supreme  Court  of  New  Hampshire,  contains 
some  interesting  particulars  respecting  that 
distinguished  lawyer : 

Fbanklik,  January  31,  1878. 

My  Dear  Sir, — I  confess  it  would  be  a  hope- 
less task  for  me  to  delineate  the  character  of 
Rufus  Choate.  You  have  given,  in  your  own 
finished  style,  a  concise,  yet  comprehensive 
view  of  what  he  was  and  did,  and  you  have 
been  aided  by  those  who  saw  and  heard  him 
more  frequently  tiian  myself.  Yet  1  will  place 
my  memory  at  your  service. 

I  knew  him  while  at  college.  Our  ac- 
quaintance commenced  in  1816.  He  was  one 
year  in  advance  of  me  in  collegiate  standing, 
and  in  age.    I  belonged  to  the  same  literary' 
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society  with  him  for  three  years,  and  remember 
with  pleasure  his  leadership  there.  During  my 
last  year  at  college  he  was  a  tutor. 

After  graduation  we  lired  a  hundred  miles 
apart  I  frequently  saw  him  when  I  yisited 
Boston,  had  interviewB  with  him,  and  occasion- 
ally heard  him  in  courts  of  justice.  I  was  with 
him  in  the  Whig  Presidential  conTentions  at 
the  nominations  of  Gen.  Taylor,  at  Philadel- 
phia, and  Gen.  Scott,  at  Baltimore.  At  both 
conTentions  we  supported  Mr.  Webster  as  a 
candidate.  I  afterward  heard  his  £amouB 
eulogy  upon  Mr.  Webster.  A  short  time  before 
his  death  I  had  an  interesting  conversation  with 
him,  in  which  he  announced  the  unwelcome 
intelligence  that  his  physicians  had  notified 
him  to  quit  all  labor  and  to  take  a  sea  Toyage 
as  afiording  the  only  hope  of  recruiting  his 
feeble  bodily  frame. 

The  only  reminiscence  of  his  college  life 
which  occurs  to  me  as  not  already  narrated  by 
yonr  correspondents,  was  an  amusing  practical 
joke  perpetrated  by  him  and  some  others  in 
the  exchange  of  potatoes  for  apples,  in  the  sole 
remaining  sack  in  which  the  latter  were  offered 
for  sale  by  a  fEurmer  of  the  name  of  Johnson, 
from  Norwich,  and  then  getting  Johnson  to 
offer  them  for  sale  at  the  college.  A  purchase 
was  made  by  the  students,  who  had  been 
notified  of  his  approach  by  Choate,  and  then, 
upon  opening  the  sack,  an  outcry  raised  against 
Johnson  for  attempted  imposition.  Protesta- 
tions of  innocence  were  met  with  ridicule,  and 
niggestions  of  the  interference  of  the  Evil  One. 
Ghoate,  standing  in  front  of  Johnson,  and 
amnsed  at  the  perplexity  depicted  upon  his 
conntenance,  exclaimed,  "  Would  that  Hogarth 
were  here  t"  Johnson  caught  at  the  name,  with 
'Qspicion,  and  afterward  offered  to  reward  us  if 
we  would  tell  where  Hogarth  was  to  be  found. 

One  of  Choate's  most  eloquent  and  efTectiye 
speeches  was  delivered  in  his  senior  year  at 
(^U^e,  in  the  autumn  of  1818,  while  acting  as 
president  of  our  literary  society.  It  was  upon 
the  occasion  of  the  introduction  of  many  mem- 
bers from  the  Freshman  class.  The  custom  of 
presidents  of  the  association  had  been  to  make 
a  brief  formal  speech,  setting  forth  the  objects 
of  the  society  and  the  duties  of  its  members, 
and  that  was  all  we  expected.  We  were  sur- 
prised by  a  well  prepared  and  eloquent  address 
of  considerable  length.    At  that  time  he  was 


in  vigorous  health  and  full  of  energy.  The 
silvery  tones  of  his  voice,  resounding  through 
our  little  Hall,  kept  the  assembly  spell-bound, 
while  he  discoursed  upon  those  elements  of 
character  essential  to  the  formation  of  the  ripe 
scholar  and  the  useful  citisen.  The  late  Chief 
Justice  Perley  was  one  of  the  young  men  then 
made  a  member  of  the  society  of  *<  Social 
Friends.''  In  after  life  I  often  heard  him- 
allude  in  terms  of  high  commendation  to  that 
performance.  On  the  following  day  I  under- 
took to  note  down  in  a  little  scrap-book  some 
of  the  thoughts  to  which  he  had  given 
utterance,  although  I  could  not  reproduce  the 
brilliant  language  in  which  they  were  expressed. 
I  give  some  of  these  memoranda : 

«To  make  the  successful  scholar,  patient^ 
constant)  well-directed  labor  is  an  absolute 
requisite.  *  *  He  must  aim  at  reaching  the 
highest  standard  of  excellence  of  character. 
Good  mental  endowments  must  be  allied  ta 
conscience,  truthfulness,  manliness.  In  the 
affiurs  of  life  brains  are  essential,  but  truth,  or 
heart,  more  bo.  *  *  Not  genius  so  much  as 
sound  principles,  regulated  by  good  discretion,, 
command  success.  We  often  see  men  exercise 
an  amount  of  influence  out  of  all  proportion  to* 
their  intellectual  capacities,  because,  by  their 
stead&st  honesty  and  probity,  they  command 
the  respect  of  those  who  know  them.  George 
Herbert  says,  <  A  handful  of  good  life  is  worth  a 
bushel  of  learning.'  Bums'  fiither's  advice  ta 
his  son  was  good — 

*  He  bade  me  act  the  manly  part^ 
Though  I  had  ne'er  a  farthmR, 
For,  without  an  honest)  manly  heartr 
No  man  was  worth  regarding.* 

'<  A  critic  said  of  Bichaid  Brinsley  Sheridan, 
that  if  he  had  possessed  reliablenesa  of  character 
he  might  have  ruled  the  world,  but,  for  want  of 
it,  his  splendid  gifts  were  comparatively  useless. 
Burke  was  a  man  of  transcendent  gifts,  but  the 
defect  in  his  character  was  want  of  moral  firm- 
ness and  good  temper.  To  succeed  in  life  we 
must  not  only  be  conscientious ;  we  must  have 
also  energy  of  will,  a  strong  determination  to 
do  manly  work  for  ourselves  and  others.  The 
strong  man  channels  his  own  path,  and  easily 
persuades  others  to  walk  in  it.  *  *  When 
Washington  took  command  of  the  American 
army  the  country  felt  as  if  our  forces  had  been 
doubled.  So  when  Chatham  was  appointed 
Prime  Minister  in  England  great  confidence 
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wu  created  in  the  goyernmenl  *  *  After 
Oeneral  Green  had  been  driven  ont  of  South 
-Carolina  by  Comwallis,  having  fought  the  bat- 
tle of  Guilford  Court  Housei  he  exclaims  <  I 
will  now  recover  South  Carolina  or  die  in  the 
Attempt.'  It  was  this  stem  mental  resolve  that 
enabled  him  to  succeed.  *  *  Every  student 
jhould  improve  his  opportunities  to  cultivate 
his  powers.  He  owes  this  duty  to  his  friends, 
his  instructors,  and  his  country.  Our  learned 
men  are  the  hope  and  strength  of  the  nation. 
i  They  stamp  the  epochs  of  national  life  with 
their  own  greatness.'  They  give  character  to 
our  laws  and  shape  our  institutions,  found  new 
industries,  carve  out  new  careers  for  the  com- 
merce and  labor  of  society ;  they  are,  in  fisict, 
the  salt  of  the  earth,  in  life  as  well  as  in 
death.  Constituting  as  they  do  the  vital 
force  of  a  nation  and  its  very  life-blood,  their 
example  becomes  a  continual  stimulant  and 
encouragement  to  every  young  man  who  has 
aspirations  for  a  higher  station  or  the  higher 
honors  of  society.  Now,  my  brethren  and 
young  friends,  we  beseech  you  to  strive  earnest- 
ly to  excel  in  this  honorable  race  for  just  £une 
and  true  glory,  and  in  your  efforts  to  mount  up 
upon  the  fabled  ladder,  do  not  be  found,  in  the 
spirit  of  envy,  pulling  any  above  you  down, 
but  rather,  in  the  exercise  of  a  more  liberal 
spirit,  holding  out  a  helping  hand  to  a  worthy 
brother  who  may  be  struggling  below  you.  Be 
assured  you  exalt  yourself  in  proportion  as  you 
raise  up  thd  humbler  ones." 

The  second  part  of  his  discourse  was  spec- 
ially devoted  to  the  pleasure  and  rewards 
derived  from  an  intimate  acquaintance  with 
classical  learning.  His  suggestions  were  valu- 
able and  impressive,  and  urged  home  upon  our 
attention  with  great  rhetorical  force.  If  this 
speech  had  been  published  it  would  ^have  fur- 
nished the  young  student  with  a  profitable 
guide  in  his  pursuit  of  knowledge. 

Not  far  from  the  year  1845,  the  Hon.  Levi 
Woodbury  was  invited  by  the  literary  societies 
of  Dartmouth  College  to  deliver  an  oration  at 
the  annual  commencement  in  July.  Going 
thither  I  had  a  seat  in  the  stage  coach  with  Mr. 
Webster,  Mr.  Woodbury  and  Mr.  Choate.  A 
good  opportunity  was  presented  of  witnessing 
their  conversational  powers.  Mr.  Webster  and 
Judge  Woodbury  had  for  many  years  resided  in 
Portsmouth,  N.  H.,  and  topics  relative  to  men 


and  scenes  there  were  much  discussed  by  them. 
Of  course  I  could  not  but  be  an  interested 
listener.     The  early  history  of  our  State,  the 
character  of  the  settlers,  their  leaders,  their 
privations  and  sufferings  by  reason  of  Indian 
war&re,  the  character  of  our  early  governors, 
and  the  growth  of  the   State,  with  historical 
reminiscences  and  anecdotes,  were  introduced. 
I  was  surprised  to  find  that  Mr.  Choate  was  so 
familiar  with  our  early  history  as  to  give  dates 
and  events  with  accuracy.    By  easy  transitions 
they  passed  to  the  judiciary  of  the  State  and 
the  members  of  the  bar,  discussing  their  re- 
spective merits.    On  these  local  subjects  the 
New  Hampshire  men,  of  course,  had  the  van- 
tage ground.    Wishing  to  give  a  new  direction, 
therefore,  to  the    conversation,    I  asked  Mr. 
Choate  as  to  his  later  reading.    He  answered 
that  he  had  recently  been  occupied  in  the  per- 
usal of  Milton's  prose  and  poetry.    Mr.  Web- 
ster said  to  him,  <<  As  you  are  so  recently  ont  of 
Paradise,  will  you  tell  us  something  about  the 
talk  that  Adam  and  Eve  had  before  and  after 
the  Ml  ?"    Mr.  Choate  asked  «  Do  you  intend 
that  as  a  challenge  to  me  ?"    Webster  answered 
"  Yes,  I  do."  Choate  hereupon  recited  promptly 
portions  of  the  addresses  of  Adam  to  Eve,  and 
Eve  to  Adam,  much  to  the  edification  of  his 
audience.    Webster  rejoined  with  the  descrip- 
tion of  the  conflict  between  Gabriel  and  Satan 
from  the  sixth  book  of  "Paradise  Lost."    His 
recitation  was  received  with  applause.    John 
Milton  himself,  had  he  been  present,  would 

have  been  satisfied  with  the  performers  on  that 
occasion.  We  have  seen  celebrattd  actors  on 
the  stage  but  none  like  those  in  the  stage. 

At  my  last   inter^-iew  with  Mr.  Choate  in 
Boston,  after  alluding    to  his  incessant  and 
severe  labor  at  the  bar  for  many  years,  he  said 
he  was  literally  worn  out,  and  added  in  a  mel- 
ancholy way,  <'  I  have  cared  much  more  for 
others  than  for    myself;    I    have    spent  my 
strength  for  naught."    I  reminded  htm  that  he 
had  gained  high  reputation  in  his  profession, 
and  alHo  as  a  scholar,  and  this  was  his  reward. 
He  said,  «We  used  to  read  that  this  kind  of 
fame  was  but  an  empty  bubble  ;  now  I  know  it 
is  nothing  else."    Such  was  Mr.  Choate's  esti- 
mate of  human  glory   when  consciously  near 
the  termination  of  his  eventful  and   honored 
life.     He  added,  "  My  light  here  is  soon  to  be 
extinguished.    I  think  often  of  the  ^rave.     I 
am   animated  by   the  hope   of  that   glorious 
immortality  to  be  enjoyed  in  a  kingdom  where 
sin  and  sorrow  cannot  come." 

I  remain,  very  respectfully,  etc., 

Geo.  W .  NssKinr. 
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DISSENTIENT    OPINIONS    IN    TEE, 
PRIVY  COUNCIL, 

In  disciusiDg,  a  feir  weeks  ago,  the  question 
of  suppressing  dissentient  opinions  in  the  Sn- 
preme  Conrt,  reference  was  made  to  the  Jndicial 
Committee  of  the  Privy  Council  as  an  appellate 
tribunal  which  never  revealed  the  fact  of  a 
dissent,  or  the  name  of  a  dissentient  member. 
That  is  the  practice,  hut  it  is  not  invariable. 
It  appears  that  a  dissenting  Judge  may  express 
his  opinion  if  the  majority  of  the  Committee  do 
not  refuse  him  permission  to  do  so.  As  a  mat^ 
ter  of  fact,  in  two  cases  of  importance  of  no 
very  remote  date,  the  dissent  of  members  of  the 
Committee  was  declared.  That  of  the  Bihhop 
of  London  and  of  Lord  Justice  Knight  Bruce 
wss  stated  in  the  celebrated  Gorham  case,  and 
In  the  case  of  <<  Essays  and  Reviews"  tlie  dis- 
sent of  the  two  Archbishops  was  declared.  In 
other  cases  of  general  interest  the  names  of  the 
dissentient  Judges  have  been  well  known  to 
the  bar. 

Not  long  ago  a  curious  incident  arose  out  of 
a  dissent  in  the  Privy  Council.  In  the  famous 
Ridsdale  judgment — one  of  the  cases  springing 
from  questions  of  vestments  aod  postures  which 
have  agitated  the  ecclesiastical  atmosphere  in 
England — no  dissent  was  declared  from  the 
bench.  But  it  was  generally  known  that  two 
or  three  members  of  the  Committee  did  not 
concur  in  the  judgment,  and  their  opinion, 
though  bottled  up  at  the  time,  exploded  some 
six  months  afterwards  with  intensified  vehe- 
mence. It  happened  in  this  way.  A  clergy- 
man wrote  a  letter  to  a  newspaper,  in  which  he 
alleged  that  the  Lord  Chief  Baron,  who  sat  in 
the  Bidsdale  case,  had  authorized  him  to  state 
that  the  judgment  of  the  Privy  Council  was 
'^  an  iniquitous  one ;  that  it  was  not  a  judgment 
founded  upon  law,  but  upon  policy."  This 
severe  criticism  of  his  colleagues  led  to  a  cor- 
leapondence  between  the  Lord  Chief  Baron  and 
the  Lord  Chancellor,  published  in  the  Times  of 
the  29th  October  last,  in  which  Sir  Fitaroy 
Kelly  piacticaUy  admitted  that  he  had  spoken 


in  terms  of  disparagement  of  his  colleagues, 
though  he  repudiated  the  use  of  the  term 
<<  iniquitous."  It  appeared  that  the  Chief  Baron 
desired  that  his  dissent  should  be  made  public 
at  the  time  the  judgment  was  delivered,  but 
his  request  to  be  allowed  to  state  his  view  was 
refused  by  the  majority  of  the  Committee.  The 
result  was  that  his  dissent  was  made  known 
under  citcumcitanees  which  gave  it  much  greater 
prominence  than  it  would  otherwise  have  at- 
tained. 

It  may  be  remarked  that  the  prefe  on  that 
occasion  did  not  seem  to  regard  the  system  of 
suppression  as  one  to  be  commended.  The 
Tim€9^  referring  to  the  fact  that  the  Lord  Chan- 
cellor hod  invoked  the  rule  made  in  1627,  re- 
marked :  ^*  We  are  quite  bure  that  a  defence  of 
it  fur  which  the  Lord  Chancellor  has  to  go 
back  to  1G27  is  not  adequate.  We  wonder 
whether  there  is  any  other  couutry  in  the  world 
except  England  in  which,  upon  a  question  ot 
procedure  in  a  Court  of  about  a  quarter  of  a 
century's  btaudiug,  any  one  would  go  back  two 
hundred  and  tilty  years.  The  Order  of  1G27,  as 
the  Lord  Chief  liuron  bays,  was  made  when  the 
Privy  Council  had  very  diti'ercnt  work  to  do, 
when  its  occupation  was  very  difl'erent  from 
that  of  a  Judicial  Committee,  lu  1  when  it  dealt 
ill  a  very  summary  manner  wich  ecclesiastical 
cffences.  In  point  of  fact,  all  the  world  knew 
of  the  dissent  of  the  Lord  Chief  Baron  and  of 
one  or  two  of  his  col  leagues  immediately  after 
the  decision  was  delivered.  It  was  commonly 
discussed  in  Ritualistic  journals,  and  treated  as 
something  very  mysterious,  instead  of  being 
one  of  the  most  commonplace  of  occurrences. 
The  Lord  Chancellor  must  fiud  some  better 
authority  than  the  rule  of  1627  if  he  thinks  it 
worth  while  to  make  the  Judicial  Committee 
an  exception  to  our  other  Courts." 

The  excitement  of  the  Lord  Chief  Baron  was 
due  in  part  to  the  fact  that  as  counsel,  in  con- 
sultation with  eight  olhers,  he  had  given  an 
opiuion  in  oitpo^ition  to  the  judgment  of  the 
majority  of  the  tribunal,  and  yet  he  was  de- 
prived of  the  opportunity  of  stating  that  his 
views  had  undergone  no  change.  This  bears 
out  the  opinion  we  formerly  ventured  to  ex- 
press, that  the  total  suppression  of  dissents  is 
unfair  to  the  Judges  themselves  as  well  as 
objectionable  in  other  respects. 


158 


THE  LEGAL  NEWS. 


SPECULATIVE  CONTRACTS, 

The  U.  8.  District  Court  of  Wisconsin,  in 
Clark  T.  FoM  et  al.y  has  given  a  decision  affecting 
a  very  numerous  class  of  contracts  entered 
into  at  the  present  day.  The  action  was 
brought  by  the  assignee  of  C.  B.  Stevens  & 
Sons  to  set  aside  and  cancel  certain  promissory 
notes  made  by  the  bankrupts  in  favor  of  the 
defendants.  It  was  alleged  that  the  notes 
were  void,  being  given  to  secure  a  consideration 
arising  out  of  certain  option  contracts  for  the 
sale  and  delivery  of  grain,  which  it  was  claimed 
were  wagering  contracts. 

The  bankrupts  were  for  many  years  prior  to 
the  foil  of  1874,  when  the  transactions  occurred, 
merchants  and  dealers  in  grain  and  produce 
upon  the  Mississippi  river  at  De-Soto,  Wis., 
and  as  such,  had   for  several  years  purchased 
and    shipped    wheat    and    other     grain     to 
the  defendants,   who    were  commission  mer- 
chants   at    Chicago,    and    members    of    the 
Board  of  Trade,    doing    business    under    the 
name  of  S.  D.  Foss  k  Co.,  and  had,  also,  from 
time  to  time,  speculated   in  grain  in  the  Mil- 
waukee market^  and  also  in  the  Chicago  market, 
through  the  defendants  acting  as  their  factors 
and  commission  men  at  that  place.    They  were 
then  in  good  financial  circumstances,  though 
with  small  capital ;  had  a  running  account,  and 
were  in  good  credit  and  standing  with  8.  D. 
Foss  ic  Co.    In  October,  1874,  the  bankrupts 
ordered  defendants,  at  different  times,  by  tele- 
graph, to  n^ako  sales  of  grain  for  them  upon' 
the  Chicago   market  for  November  deliver}^, 
amounting  in  the  aggregate  to  70,000  bushels 
of  com,  and  5,000  or  10,000  bushels  of  wheat. 
The  defendants,  upon  receiving  these  orders, 
went  upon  the  market  in  Chicago  and  executed 
them,  by  making,  as  was  the  custom,  contracts, 
generally  in  writing,  and  in  their  own  name, 
with  different  patties,  for  the  sale  of  the  grain 
for  November  delivery,  in   lots  of  5,000,  or 
multiples  of  5,000  bushels,  and  immediately 
notified  bankrupts  by  telegram  and  by  letter,  of 
what  they  had  done,  and  their  acts  were  fully 
approved  by  the  bankrupts.    No  "  margins  " 
were  required  to  be  put  up  by  C.  B.  Stevens  k 
Co ,  as  they  had  an  account  with  the  defendants, 
and  were  accounted  by  them  responsible. 

About  the  time  or  a  little  before  these  con- 
tracts matured,  the  defendant  performed  a  part 


of  them  on  behalf  of  C.  B.  Stevens  k  Sons,  by 
a  purchase  and  actual  delivery  of  the  grain,  to 
the  parties  to  whom  the  sales  were  made.    The 
evidence  showed  that  as  to    20,000    bushels 
of  com,  there  was  an  actual  delivery  of  the- 
grain,  and  as  to   10,000  more,  a  delivery  of 
warehouse  receipts  for  that  amount.     As  to  the 
balance  of  the  grain  contracted  to  be  sold,  the 
defendants  went  upon  the  market  and  pur- 
chased it  of  different  parties  and  had  it  ready 
for  delivery ;  and   then  finding  other  parties 
who  had  similar  deals  for  November  purchases 
and  sales,  formed  rings,  or  temporary  clearing 
houses,  through  which,  by  a  system  of  mutual 
offsets  and  cancellations  that  had  grown  upon 
the  board,  the  contracts  were  settled  by  an  ad- 
justment of  differences,  saving  an  actual  delivery 
and  change  of  possession.     It  happened  that 
there  was  a  considerable  rise  in  the  market 
price  of  com  during  the  month  of  November  ^ 
and  it  was  found  that  after  these  transactions 
were  'closed,  there  had  been  a  loss   to  C.  B. 
Stevens  k  Sons,  of  something  over  $10,000, 
which  the  defendants,  having  paid  in  cash  for 
them  on  the  purchase  of  the  grain,  debited  to 
their  account,  according  to  the  previous  course 
of  dealing  between  the  parties. 

The  notes  were  soon  afterwards  given  by  the 
bankrupts  to  secure  a  portion  of  the  sums  so 
advanced  by  the  defendants  fur  them. 

Two  years  afterwards,  on  November  19, 1876, 
C.  B.  Stevens  k  Sons  filed  their  petition  in 
bankruptcy,  and  were   on  the  same  day  ad- 
judged  bankrupts.      The    assignee   in   bank- 
ruptcy brought  this     suit   to   set    aside    the 
notes,  and  in  substance  claimed  that  C.  B. 
Stevens  and  Sons,  at  the  time  the  orders  for  the 
sale  of  grain    were    made    and    executed  in 
October,   1874,  had  no  com  to  sell,  and  no 
expectation  of  having  any,  with  which  to  fill 
these  contracts.    That  these  fiicts  were  known 
to  both  parties,  that  is  to  the  bankmpts,  and  to 
the  defendants,  and  that  it  was  understood 
between  them  at  the  time,  that  no  grain  was 
in  fact  to  be  delivered  by  0.  B.  Stevens  k  Rons, 
but  the  contracts  were  to  be  settled  by  the 
payment  or  receipt  of  differences,  according  as 
the  market  should  rise  or  fiill  in  the  month  of 
November,  and  that   they    were   thus    meie 
wagers  upon   the  November  market^  and  as 
such,  contrary  to  law  and  void,  and  that  tlie 
notes  and  mortgage  confessedly  given  to  jMcnrs 
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cash  adyances  made  by  defendants,  as  the  factors 
•of  the  bankrupts,  and  with  their  approyal,  to 
pBj  the  losses  sustained  upon  these  sales, 
should  be  canceled  and  delivered  up. 

The  question  was  whether  this  should  be 
done. 

The  Court,  adopting  the  following  prin- 
ciples as  governing  th^  case,  sustained  the 
▼aliditj  of  the  notes : — 

1.  That  the  weight  of  authority  is  that  you 
^yoo  may  go  behind  the  writing  and  show  what 
the  real  intent  and  meaning  of  the  parties 
were,  and  if  it  appears  that  the  writing  does 
jQot  express  the  real  intent  of  the  parties,  but 
is  merely  colorable  and  used  as  a  cloak  to 
cover  a  gambling  transaction,  the  Court  will 
aot  lend  its  aid  to  enforce  the  contract,  however 
ii&ir  it  may  be  on  its  face. 

2.  CoKTRACT  POR  FuTDRi  DiLiVERY. — That  a 
contract  for  the  future  delivery  of  personal 
property,  which  the  seller  has  not  got  when  the 
contract  is  made,  nor  any  means  of  getting  it, 
is  not  void  for  illegality;  that  the  seller  is 
boQnd  by  the  contract  to  deliver  the  goods,  and 
if  he  fails,  must  pay  damages. 

3.  SPECULATmB  Contracts. — That  such  con- 
tracts, though  entered  into  for  pure  purposes  of 
speculation,  however  censurable  when  made  by 
^ose  engaged  in  ordinary  mercantile  pursuits, 
^nd  who  have  creditors  depending  for  the  pay- 
ment of  their  just  claims  upon  their  prudent 
management  in  business,  are  nevertheless  not 
prohibited  by  law. 

*•  What  Necessary  to  Vitiate. — That  the 
•^bstance  of  the  contract  itself  must  control. 
Tbe  gecret  intention  of  one  of  the  parties 
ttncommunicatt'd  to  the  other  party,  not  to 
^wfil  his  contract,  is  not  enough  to  make  the 
^'^^Mction  illegal ;  the  intent  that  it  should  be 
*mere  betting  upon  the  market  without  any 
**pectation  of  actual  performance,  must  be 
^iluai  and  constitute  an  integral  part  of  the 
^^^tract  in  order  to  vitiate  it. 

*ft  the  case  of  <7bfi«<  v.  Shea^  noted  in  the  pre- 
***^*  iMue,  p.  163,  a  point  somewhat  similar 
^**  raised  on  the  part  of  the  defendants,  but  in 
^^  view  takien  of  the  case  by  Mr.  Justice 
Johnson  it  became  unnecessary  to  determine 
^  what  extent  speculative  transactions  will  be 
<«>Wned  by  the  law. 


AOENCr—LIABILITF  OF  PRINCIPAL^ 
EMPLOYER  AND  WORKMEN. 

[Wm.  Evans  in  London  Law  Times.] 

I.  The  master  or  employer  is  not  liable 
unless  on  his  part  there  is  negligence  in  that 
in  which  he  has  contracted  or  undertaken  with 
his  workmen,  either  expressly  or  impliedly: 
Wilson  V.  Merry,  L.  Rep.,  1  Sc.  Ap.,  332.  He 
is  liable : 

1.  Where  he  personally  interferes  and  am 
accident  happens  through  his  negligence : 
Roberts  v.  Smith,  2  H.  &  N.,  213.  Bee  Ormond 
V.  Holland,  1  E.  B.  &  £.,  102. 

2.  Where  he  neglects  to  select  proper  and 
competent  workmen  or  managers:  Wilson  v. 
Merry,  tup. 

3.  Where  he  fails  to  supply  adequate  re- 
sources for  the  work.  lb.,  provided  the  work- 
man has  not  taken  the  employment  with 
knowledge  of  the  want  of  such  adequate 
resources,  infra. 

4.  The  same  remark  applies  where  Uie 
master  knowingly  orders  his  workman  or  ser- 
vant to  use  unsafe  tuckle :  See  Williams  v. 
Clough,  27  L.  J.,  325,  Ex.  See  infra  for  other 
instances  of  his  liability. 

II.  When  a  servant  enters  on  an  employment 
he  accepts  the  service  with  the  risks  incidental 
to  it,  and  if  he  accepts  an  employment  on 
machinery  defective  from  its  construction,  or 
from  the  want  of  proper  repair,  and  with  the 
knowledge  of  the  facts  enters  on  the  service, 
the  employer  is  not  liable  to  any  injury  to  the 
servant  within  the  scope  of  the  danger  which 
both  the  contracting  parties  contemplated  as 
incidental  to  the  employment.  This  danger 
cannot,  however,  be  aggravated  by  any  omission 
on  the  part  of  the  employer  to  keep  such  ma« 
chinery  in  the  condition  in  which,from  the  terms 
of  the  contract,  or  from  the  nature  of  the 
employment,  the  workman  has  a  right  to  expect 
that  it  would  be  kept :  Clarke  v.  Holmes,  *l  H. 
k  N.,  937  ;  Woodley  v.  Metropolitan  Railway 
Company,  36  L.  T.  Rep.  N.  S.,  420  ;  Barton's 
Hill  Coal  Company  v.  Reid,  3  Macq.,  282  ; 
D^'iien  V.  Leach,  26  L.  J.,  221,  Ex.,  explained  in 
Mellors  v.  Shaw,  1  B.  &  S.,  446. 

III.  If  the  danger  is  concealed  from  the 
workman,  and  an  accident  happens  before  he 
becomes  aware  of  it,  or  if  he  is  led  to  expect, 
or  may  reasonably  expect,  that  precautions  will 
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he  adopted  by  the  employer  to  prevent  or 
lessen  the  danger,  and  from  that  want  of  such 
precaution  an  accident  happens  to  him  before 
he  has  become  aware  of  their  absence,  he  may 
hold  the  employer  liable  :  lb. 

So  far  as  civil  consequences  are  concemed|  it 
is  competent  for  an  employer  to  invite  persons 
to  work  fur  thim  under  circumstances  of  dan- 
ger caused  or  aggravated  by  want  of  due 
precautions  on  the  part  of  the  employer.  If  a 
man  chooses  to  accept  the  employment,  or  to 
continue  in  it  with  a  knowledge  of  the  danger, 
he  must  abide  the  consequences,  so  far  as  any 
claim  to  compensation  against  the  employer  is 
concerned :  lb. 

Setnble^  if  he  becomes  aware  of  the  danger 
which  has  been  concealed  from  him,  and  which 
he  had  not  the  means  of  becoming  acquainted 
with  before  he  entered  on  his  employment,  or 
of  the  necessary  means  to  prevent  mischief,  his 
proper  course  is  to  quit  the  employment.  If  he 
continues  in  it*  he  is  in  the  same  position  as 
though  he  had  accepted  it  with  the  full  know- 
ledge of  its  danger  in  the  first  instance. 

IV.  An  employer  does  not  warrant  the 
soundness  of  materials  or  machinery  used  by 
the  workmen,  but  he  is  bound  to  exercise 
reasonable  care  in  their  selection  :  Wigmore  v. 
Jay,  5  Ex.  354. 

y.  In  selecting  a  manager  or  workmen  the 
employer  is  only  bound  to  exercise  n^asonable 
care ;  he  does  not  warrant  their  competency : 
Potter  V.  Faulkner,  31  L.  J.  30,  Q.  B.  j  Tarrant 
V.  Webb,  18  C.  B.,  796. 

VI.  The  ordinary  rule  with  respect  to  the 
non-liability  of  an  employer  for  injuries  sus- 
tained by  a  workman,  does  not  apply  in  cases 
where  the  master,  being  one  of  several  co- 
proprietors  and  engaged  jointly  with  the  servant 
in  the  work,  is  guilty  of  the  negligence  from 
which  the  servant  suffered  :  Ash  worth  v.  Stan- 
wix,  30  L.  J.,  183  Q.  B. ;  Mellors  v,  Unwin,  1 
B.  k  S^  437. 

The  other  co-ownerR  are  also  liable  under  the 
circumstances  mentioned  :  Ash  worth  v.  Stan  wix 
itip. 

VII.  SembUj  the  rule  respecting  the  non- 
liability of  a  master  or  employer  is  only  one  of 
a  class  and  applies  to  every  establishment,  so 
that  no  member  of  an  establishment  can  main- 
tain an  action  against  the  master  for  an  injury 


done  to  him  by  another  nember  of  that 
establishment)  in  respect  of  which,  if  he  had 
been  a  stranger,  he  might  have  had  a  right  of 
action.  Thus,  a  friend  of  the  servant,  a  son,  a 
relative  living  in  the  same  house,  not  in  the- 
character  of  servant^  but  as  a  member  of  the 
same  family,  cannot  maintain  an  action  any 
more  than  a  servant  could  :  See  per  Pollock,  C. 
B.,  in  Abraham  v.  Beynolds,  6  H.  A  N.,  143. 

VIII.  Persons  who  volunteer  to  assist  ser- 
vants or  workmen  are  in  the  same  position  aa 
the  workmen  or  servants,  so  far  as  concerns 
their  right  to  recover  from  the  master  for  any 
injury  resulting  from  the  negligence  of  such 
workmen  or  servants.  They  can  have  no^ 
greater  rights  against,  nor  impose  any  greater 
duty  upon  a  master  than  would  have  existed 
had  they  been  hired  servants  :  Degg  v.  Midland 
Railway  Company,  1  H.  &  C,  733. 

When,  hoirever,  a  person  assists  in  a  matter 
in  which  he  has  common  interest,  and  when 
his  assistance  is  solicited  by  a  person  of  com- 
petent authority,  he  has  a  remedy  against  the 
master  of  the  servants  through  whose  negli- 
gence he  is  injured :  Holmes  v.  Northeastern 
Railway  Company,  L.  Rep.  4  Ex.,  254  ;  affirmed 
6  lb.,  128  ;  Wright  v.  London  and  Northwestern 
Railway  Company,  L.  Rep.,  10  Q.  B.,  298. 

SembUj  a  person  ceases  to  be  a  volunteer  if 
his  assistance  was  given  upon  request :  See  per 
Cockbum,  C.  J.,  in  Wright  v,  London  and 
Northwestern  Railway  Company,  sup, 

IX.  A  man  is  not  liable  to  his  servant  for 
the  acts  of  the  person  whom  he  leaves  as  his 
vice-principal  in  the  management  of  the  busi- 
ness :  Wilson  V.  Merry,  L.  Rep.  1  Sc.  Ap.,  326  ; 
Bowels  V.  Landore  Steel  Company,  L.  Rep.  10 
Q.  B.,  62  ;  nor  does  the  &ct  that  the  employer 
is  a  corporation  make  any  difference  in  the 
defendant's  liability  for  the  act  of  his  manager  : 
Moigan  V.  Yale  of  Neath  Railway  Com. 
pany,  sup.;  Howells  v.  Landore  Steel  Com- 
pany, sup.;  nor  is  it  naterial  that  the  manager 
is  appointed  pursuant  to  an  act  of  Parliament : 
Howells  V.  Landore  Steel  Company,  sup. ;  nor 
that  the  person  to  whom  the  negligence  was 
directly  imputable,  was  a  servant  of  superior 
authority,  whose  lawful  directions  the  plaintiff 
was  bound  to  ooey :  Feltham  v.  England,  L. 
Rep.  2  Q.  B.,  33  ;  Gallagher  v.  Piper,  »Mp. 

X.  To  define  with  precision  the  expressions 
fellow-servant  and  fellow-workman  is  a  mattes- 
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of  no  tmali  difficulty.  It  may,  however,  be 
said  that  the  authorities  go  to  the  length  of  the 
piopositiou  that  those  only  are  to  be  considered 
'  ma  fellow-servants  who  are  employed  by  the 
■ame  master  and  engaged  in  a  common  employ- 
ment :  Warbnrton  v.  Great  Western  Railway 
Company,  L.  Rep.  2  Ex.,  30  ;  Tose  v.  Lancashire 
and  Yorkshire  Railway  Company,  2  H.  &  N., 
728. 

But  workmen  employed  by  a  contractor  and 
workmen  employed  by  a  person  or  company 
who  has  employed  such  contractor,  are  con- 
sidered as  being  in  the  same  common  employ- 
ment and  fellow-servants :  Murphy  v.  Caralli,  8 
Ad.  A  E.,  109  ;  Murray  v.  Currie,  L.  Rep.  6  C.  P., 
24  ;  see  per  Cockbum,  C.  J.,  in  Woodley  v.  The 
Metropolitan  Railway  Company,  36  L.  T.  Rep. 
H.  8.,  419. 

The  following  instances  were  given  in  a 
Scotch  case  of  the  absence  of  such  common 
employment : 

1.  A  dairymaid  in  bringing  milk  home  from 
the  fium  is  carelessly  driven  over  by  the  coach- 
man. 

2,  A  painter  or  slater  is  engaged  at  his  work* 
on  the  top  of  a  high  ladder  placed  against  the 
aide  of  a  country  house,  and  is  injured  by  the 
carejiessness  of  the  gardener,  who  wheels  his 
barrow  against  the  ladder  and  upsets  it. 

3.  A  clerk  in  a  shipping  company's  office  sent 
on  board  a  ship  belonging  to  thd  company, 
with  a  message  to  the  captain,  meets  with  an 
injury  by  falling  through  a  hatchway  which  the 
mate  lias  carelessly  left  unfiistened. 

4,  A  plowman  at  work  on  land  held  by  a 
railway  company,  and  adjacent  to  a  railway,  is, 
while  in  the  employment  of  the  company, 
killed  by  an  engine,  which  through  the  default 
of  the  engine  driver,  leaps  from  the  line  of 
mils  into  the  field  :  McNorton  v.  Caledonian 
Railway  Company,  28  L.  T.  Rep,  N.  8.,  376. 

The  following  have  been  held  to  be  fellow- 
■errants,  the  workmen  injured,  and  the  work- 
men through  whose  negligence  the  injury  hap- 
pened, being  in  the  employ  of  the  same  master  : 

1 .  A  laborer  travelling  by  a  train  by  which 
it  was  his  duty  to  travel,  and  the  guard  through 
whose  negligence  the  laborer  was  injured  : 
Tanney  v.  The  Midland  Railway  Company,  L. 
Rep.  1  C.  P.  291. 

2.  The  driver  and  guard  of  a  stage  coach  ; 
the  steerman   and  rowers  of  a  boat  ]  the  men 


who  draw  the  red  hot  iron  from  the  foige  and 
those  who  hammer  it  into  shape ;  the  engine- 
man  and  the  switcher ;  the  man  who  lets  the 
miners  down  and  winds  them  up,  and  the 
miners  :  Suggested  in  Barton's  Hill  Coal  Com* 
pany  v.  Reid,  3  Macq.  H.  of  L.  Cas.  266. 

3.  A  scafifolder  and  the  general  manager  of 
the  common  employer :  Gallagher  v.  Piper,  16 
C.  B.  N.  S.,  669  ;  33  L.  T.  Rep.  C.  P.  329. 

4.  A  carpenter  employed  for  the  general  pur- 
poses  of  the  company  and  the  porters :  Morgan 
V.  Vale  of  Neath  Railway  Company,  L.  Rep.  I 
Q.  B..,  149 ;  affirmed  33  L.  T.  Rep.  Q.  B.,  260. 

5.  The  guard  of  a  train  and  plate  layers: 
Waller  v.  The  Southeastern  Railway  Company, 
32  L.  J.,  205,  Ex. ;  8  L.  T.,  Rep.  N.  S.,  325. 

6.  A  laborer  employed  to  do  ballasting  and  a 
plate  layer :  Lovegrove  v.  The  London,  Bright- 
on and  South  Coast  Railway  Company,  33  L.  J., 
329,  C.  P.J  16  C.  B.  N.  8.,  669. 

By  the  application  of  the  principle  that  a 
workman  accepts  an  employment  with  the  risks 
incidental  to  it,  and  the  gradual  modification  of 
the  rule  that  fellow  servants  are  such  as  have  a 
common  master,  the  power  of  a  workman  qr 
servant  to  obtain  compensation  for  injuries 
received  by  him,  is  considerably  narrowed.: 
hjee  (8)  tuprot  and  Woodley  v.  The  Metropolitan 
Railway  Company  (rap.),  per  Cockbum,  C.  J. 


REPOBTS  AND  NOTES  OF  CASES. 

(SUPERIOR  COURT. 

Montreal,  March  29,  1878. 

TORBAMCI,  J. 

Mackat  v.  Route  et  al. ;  and  Thi   Bank   oI 
Montreal  etaL,  Garnishees. 

Concurrent  Oamithment. 

The  existenceof  a  previous  Mri»ie-arr^(  in  the  hands 
of  the  defendants  aa  ifamishoets  does  not  prevent  th« 
plaintiff,  (defendant  in  previous  suit,)  from  Beitinv 
moneys  due  to  defendants  in  the  hands  of  other  gar* 
nishees. 

The  plaintiff  having  obtained  judgment 
against  the  defendants  for  $4,168.09,  issued 
an  attachment  after  judgment  in  the  hands 
of  divers  garnishees.  The  defendants  con- 
tested the  attachment,  alleging  that  before  it 
iiisued  they  had  been  summoned  as  gamisheea 
to  declare  what  they  owed  to  the  now  plain- 
tiff, in  a  suit  wherein  he  was  defendant ;  that 
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th^  declared  they  owed  $4|819,  and  that  thii 
writ  of  attachment  was  still  pending.  The  de- 
fdndants  prayed,  therefore,  that  the  attachment 
in  the  present  cause  be  declared  null. 

The  plaintiffs  demurred  to  the  contestation 
on  the  ground  that  contestants  did  not  allege 
that  they  had  been  ordered  to  pay  the  sum  ad- 
mitted to  be  due,  or  that  they  had  deposited  it 
in  the  hands  of  the  Treasurer  of  the  Proyince, 
under  36  Vict.  c.  5,  and  36  Vict.  c.  14. 

The  Court  maintained  the  plaintiff's  answer- 
in-law  and  dismissed  the  contestation,  remark- 
ing that  the  existence  of  a  prior  attachment  at 
the  suit  of  another  plaintiff  was  no  bar  to  the 
attachment  in  the  present  case. 

Counsel  for  plaintiff  cited  Duoemay  and 
J)$uaulle»j  4  L.  C.  R.,  142. 

Iffan  Wothertpoon  for  plaintiff. 
,  L.  0.  Lorangtr  for  defendant 


Montreal,  March  30,  1878. 

Johnson,  J. 

DuHAMEL  et  al.  V.  Paybtti. 

ituoherU  Act — Claim  not  properly  inventoried. 

Heldf  where  an  insolveot  who  was  indebted  to  *'  Du- 
hamel,  Rainville  <&  Rainville,"  merely  put  the  name 
"'  Duhamel  "  in  his  li^t  of  debts,  witbout  specifying 
any  amount,  that  he  was  not  discharged  from  the 
claim  by  obtaining  his  discharge  under  the  Act. 

This  was  an  action  to  recover  the  amount  of 
an  account  due  to  a  firm  of  lawyers  by  a  client. 
The  latter  pleaded  that  he  had  obtaiited  his 
discharge  as  an  insolvent,  and  that  the  amount 
Hued  for  was  included  in  the  list  of  his  debts  to 
the  knowledge  of  the  plaintiffs. 

Johnson,  J.  The  only  question  is  whether  the 
terms  of  the  61st  section  qf  the  Act  of  1875  have 
been  complied  with.  That  section  discharges 
from  all  debts  that  '<  are  mentioned  or  set  forth 
in  the  statement  of  his  affairs  exhibited  at  the 
tirst  meeting  of  his  creditors,  or  which  are  shown 
in  any  supplementary  list  furnished  by  the  insol- 
vent previous  to  such  discharge,  and  in  time  to 
permit  the  creditors  therein  mentioned  obtain- 
ing the  same  dividend  as  other  creditors  upon 
his  estate,  or  which  appear  by  any  claim  subse- 
quently furnished  to  the  assignee."  The  list  of 
creditors  with  the  certificate  of  the  assignee  of 
the  27th  November,  1877,  contains  the  name 
^'Duhamel,"  but  without  mentioning  any 
amount.  The  name  of  the  creditors  was 
**  Duhamel,  Rainville  ic  Rainville."    A  substan- 


tial compliance  with  the  .Act  will  free  the 
debtor  no  doubt.  There  is  abundant  authority 
for  that ;  but  on  the  other  hand  there  is  a  case 
in  the  Upper  Canada  Law  Journal,  Rob$on  ▼• 
Warreny  cited  in  the  note  to  this  section  in 
Edgar  &  Chrysler's  Insolvent  Act  of  1875,  that 
where  the  plaintiff  was  incorrectly  named,  and 
gave  evidence  that  he  had  not  been  notified  ot 
the  proceedings  in  insolvency,  the  debtor  was 
held  not  to  be  discharged.  That  is  not  pre- 
cisely the  case  here,  I  think,  because,  probably, 
the  plaintiffiB  were  aware  of  the  insolvency ;  but 
there  are  numerous  other  cases  reported,  and 
the  substances  of  all  of  them  is  Ihat  the  defen> 
dant  must  clearly  bring  the  case  within  the 
conditions  of  exemption.  Now  I  am  far  from 
being  satisfied  that  he  has  done  so.  There  has 
never  been  any  claim  made  by  the  plaintiffs  or 
by  any  one  of  them.  The  register  g^vea  no 
amount,  and  no  name  of  the  real  creditors.  The 
subsequent  certificate  of  the  name  <  Duhamel  * 
with  <  avocat'  after  it  in  the  list  of  creditors,  is 
not  only  at  variance  with  the  first  certificate, 
but  throws  no  light  as  to  when  the  word 
, '  avocat '  was  put  there.  The  letter  about  Pap- 
ineau's  claim  does  not  touch  this  one  at  all,  and 
is  not  written  by  the  insolvent^  and  I  should 
have  to  strain  the  law  to  say  that  d^endant  can 
bar  the  plaintiffs'  claim  without  more  attention 
on  his  part  to  what  the  law  held  him  to. 

Judgment  for  amount  demanded* 

Duhamel  ^  Co.  for  plaintiffs. 
Be  Lorimier  ^  Co.  for  defendant. 


Lkpagk  v.  Wylik. 

0 

Slancler — Aggravation  by  Uvfounded  Plea. 

Johnson,  J.  The  plaintiff  is  the  widow  of 
the  late  Mr.  John  Brothers,  who  died  on  the 
8th  of  January,  1877,  and  on  the  4th  of  August 
ensuing  she  gave,  birth  to  a  child.  The  de- 
fendant is  charged  with  having,  on  two  occa- 
sions in  July,  said  that  her  husband  was  not 
the  father  of  the  child,  and  is  summoned  here 
in  an  action  of  damages  for  slander  in  so  say- 
ing. He  pleads  that  the  allegations  of  the 
action  are  folbe,  and  adds,  very  unjustifiably,  as 
it  turns  out,  that  the  sole  object  of  the  action 
is  to  extort  money,  and  that  the  plaintiff  re- 
peatedly tried  to  get  a  loan  of  money  from 
him  before  she  brought  her  action,  and  meet- 
ing with  a  refusal,  threatened    to    sue,    and 
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Mtoallj  trought  a  groundless  action.      The 
pnxrf  is  direct  and  positive  by  tiro  witnesses — 
Sfzton  and  Doolan.    Now,  this  appears,  I  must 
say,  to  me,  a  very  serious  business.    The  plain- 
tiff te  proved  to  be  a  most  respectable  person. 
The  defendant  himself,  when  called  as  witness, 
admits  it.    It  was  attempted  to  show  that  the 
<iamage«  ought  to  be  small,  on  the  ground  that 
she  was  not  a  person  of  susceptible  feelings. 
The  proof  showed  that  she  kept  a  boarding 
hoQse  and  saloon  frequented  by  captains  of 
Upper  Canada  steamers ;  and  she  is,  happily 
>'ur  her,  a  brave,  outspoken  woman,  fitted  to 
^ght  the  battle  of  life  in  her  bereaved  position. 
Hut  it  would  be  a  grievous  wrong  to  "her  to 
jn/er  that  the  evidence  points  to  any  impro- 
priety of  life  of  a  nature  to  blunt  her  feelings. 
1  onderetand  the  witnesses  to  speak  in  a  sense 
exactly  the  reverse  of  this.    Well,  the  defend- 
ant meets  Sexton,  and  afterwards  Doolan,  and 
Ays  this  thing,  I  must  say  not  only  with  brutal 
plainness,  but  adds :  *<  Some  say  it  is  Creel- 
fflao's ;  some  say  it  is  mine."    Now,  it  struck 
me  that  though  this  was  very  coarse,  it  might 
not  have  been  intended  as  malignant,  and  I 
asked  that  question  of  the  witnesBes,  and  they 
said  there  was  nothing  jwular  about  it  at  all ; 
and  it  is  simply  impossible  to  tell  this  woman, 
under  the  circumstAnces,  when  she  comes  here 
^or  jnrtice,  that  she  is  to  submit  to  such  an 
outrage — whether  originated  or  only  repeated 
makes  no  sort  of  difference.     Therefore,  site  is, 
in  the  very  nature  of  things,  entitled  to  dam- 
A^es,  and  substantial  damages,  for  the  defend- 
ant has  not  contented   himself  with   simply 
<ienying  the  thing,   nor  with  admitting  and 
'Apologizing  for  it :  but  he  has  wantonly  added 
^hat  he  has  been  utterly  unable  to  prove,  viz., 
that  her  object  was  extortion. 

Jndgmcnt  for  plaintiff  $200,  with   cohIk  of 
action  as  instituted. 

Lefil>vre  cf-  Co.  for  plaintiff. 

■Ooutre  ^  Co.  for  delendunt. 


Latour  v.  Caupbill. 

Costs^DUlractton^Art.  482  CC.  P. 

JoHNtK>K,  J.  Judgment  was  rendered  in  this 
"caw  in  April,  1875,  condemning  John  Parker 
^  P»y  $20  damages,  for  which  he  and  his  co- 
defendant  Campbell  had  confessed  judgment ; 
*)nt  as  to  Campbell  himself  there  had  been  a 


discontinuance  filed  by  the  plaintiff,  and  the 
judment  granted  aeU  of  it  merely,  without  di«- 
missing  the  action  as  to  him,  and  gave  the 
costs  of  contestation  subsequent  to  the  confeft- 
sion  against  the  plaintiff.  Campbell  afterwards 
issued  execution  against  the  plaintiff  for  his 
costs,  and  was  met  by  a  judgment  which  the 
plaintiff  held  against  him  for  a  larger  amount- 
Thereupon  Campbell,  or  rather  his  attorneys, 
inscribe  the  case  now  for  final  judgment  upon 
the  discontinuance,  and  ask  for  distraction  of 
costs  in  their  favor.  The  court  holds  that  the 
defendant  at  present  inscribing  and  moving  for 
diatraetion  is  wrong  in  both  of  those  proceedings* 
By  article  482  C.  P.  the  attorney  has  not  an 
incontestable  right  to  distraction  of  his  costs, 
unless  he  moves  for  it  on  or  before  the  day  on 
which  judgment  is  given.  After  that  if  he 
wants  it,  the  opposite  party  must  have  notice. 
Here  the  notice  has  been  given,  and  the  plain- 
tiff produces  the  judgment  against  Campbell. 
This  is  surely  a  good  answer  to  the  pretension 
that  he  ought  to  be  made  to  pay  anything  due  by 
him  to  Campbell  of  less  amount.  Then  as  to 
the  inscription.  There  is  no  necessity  for  in- 
Kcribiiig  at  all.  By  Art.  450  the  discontinuance 
of  which  acte  was  granted  in  the  judgment  was  a 
discontinuance  in  the  express  terms  of  the  law, 
that  is,  on  payment  of  costs,  and  acte  was  given 
of  that,  and  it  was  executory,  and  in  fact  was 
executed.  After  acquiescing  in  that  judgment 
in  this  manner,  it  is  clearly  too  late  to  come  in 
and  chuuge  the  riijht  of  the  plaintiff  under  his 
judgment  against  Campbell.  Both  the  motion 
and  the  inscription  are  therefore  dijsmihsed  with 
co.*Jts. 


JoNKS  V.  Shea  et  al. 

Advances  Jor   Speculative  Purposcn. 

Johnson,  J.  The  plaintitT's  action  is  to 
recover  Si  11.46.  He  was  employed  by  the 
defendants  to  negotiate  divers  purchases  of 
pork  in  the  Chicago  market  through  a  firm 
there.  The  d»' fondants  i>lead  that  all  their 
dealings  with  the  plaintiff  were  gambling 
transactions  on  margin — no  property  passing- 
speculations  not  on  merchandize,  but  on  the 
price  of  merchandize  ;  at  least,  that  is  what  I 
gather  from  the  plea,  and  the  argument  made 
in  support  of  it ;  but  it  must  be  confessed  that 
the  language  of  the  plea  itself  is  rather  singu- 
lar.    It  says  that  <<  tlie  only  transactions  which 
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the  defendants  ever  had  with  the  plaintiff  in 
pork  speculations  were  made  in  the  usual 
gambling  way,"  and  that  "the  defendants  fur- 
nished margins,  and  the  pork  was  to  be  held 
till  they  were  eaten*  up,"  meaning  presumably 
the  margins  and  not  the  pork.  This  is  not  an 
action  between  the  parties  to  a  gambling  tran- 
saction at  all.  It  is  an  action  by  an  agent  to 
recover  advances  made  in  a  course  of  business 
proved  to  have  been  usual  between  the  parties 
previously.  The  Chicago  brokers  looked  to 
the  plaintiff  for  their  pay,  and  he  produces 
and  proves  their  receipt,  and  proves 
moreover,  by  a  witness  named  Vipond,  that  the 
defendant  Shea  promised  to  pay  the  account. 
I  am  not  going  to  discuss  the  subject  of  what 
are,  or  what  are  not  gambling  transactions. 
There  is  nothing  precise  before  me,  either  in 
the  pleadings  or  in  argument,  to  show  that,  as 
between  the  so-called  purchasers  and  vendors 
here,  there  was  anything  illegal,  and  even  if 
there  was,  there  is  nothing  whatever  to  reach 
the  third  party,  the  plaintiff,  whose  money  was 
used  by  the  defendants  ;  and  going  even  a  step 
farther,  and  assuming  that  the  plaintiff's  ad- 
Tances  were  for  gambling  purposes,  the  parties 
probably  may  be  surprised  to  hear  that  a  per- 
son advancing  money  for  the  purpose  of  bet- 
ting at  cards  may  recover  it  from  the  one  to 
whom  he  advanced  it,  and  that  transactions 
made  illegal  by  our  law  are  only  transactions 
in  our  own  country,  and  not  transactions  in  a 
foreign  country;  but  I  decline  to  give  any 
opinion  upon  these  important  questions.  If 
the  defendants  attach  importance  to  them,  they 
should  be  properly  raised  and  properly  argued. 
'I  have  other  things  to  do  besides  furnishing 
lactums  in  appeal  to  parties  who  come  before 
me,  not  to  state  or  to  elaborate  by  exposition 
and  authority  what  they  may  contend  for  as 
the  law,  but  come  as  it  were  fishing  for  law,  in 
the  hope  of  hooking  something  that  may  serve 
elsewhere. 

Judgment  for  plaintiff  for  amount  claimed. 

Robertson  ^  Co.  for  plaintiff. 

Curran  ^  Co.  for  defendant. 


— It  is  stated  that  the  cost  of  the  new  Palace 
of  Justice  in  Brussels,  which  will  be  a  splendid 
building,  will  amount  to  35,000,000f.  The 
original  estimate  was  8,000,000f. 


CURREHT   EVENTS. 


enolanA 

A  QuiBTioN  OF  Negligbnck. — A  curious  ques- 
tion of  negligence  arose  in  the  case  of  Firth  v. 
Bowling  Iron  Co.,  decided  on  the  2nd  ult.  by 
the  Common  Pleas  Division  of  the  English 
High  Court  of  Justice.  The  action  was  for  the 
loss  of  a  cow  which  had  died  from  eating  a 
piece  of  wire  fencing.  Plaintiff  and  defendants 
were  adjoining  occupiers  of  land,  and  the  de- 
fendants had  fenced  off  the  land  occupied  by 
them  with  a  fence  composed  of  iron  rope. 
From  exposure  to  the  weather  the  strands  of 
wire  rusted  and  separated  into  pieces,  some  of 
which  fell  to  the  ground  and  lay  hidden  in  the 
grass  of  the  plaintiff 's  adjoining  pasture.  In 
1867,  two  heifers  belonging  to  the  plaintiff  had 
died  in  consequence  of  taking  up  pieces  of 
wire  while  grazing  in  the  plaintiff's  said  pas- 
ture. The  court  held  that  the  action  was  main- 
tainable ;  for  that  the  defendants,  by  maintaining 
this  fence,  the  nature  of  which  was  known  to 
them,  were  liable  for  the  injury  caused  to  the 
plaintiff,  which  was  the  natural  result  of  the 
decay  of  the  wire. 

UNITED  STATES. 

Ikfrinokmsnt  of  TRAns  Marks. — The  New 
York  Supreme  Court,  in  the  recent  case  of  Enoch 
Morgan  Soni  Co.  v.  Schwachhqfery  has  rendered 
a  decision  on  an  interesting  point  of  the  law 
respecting  trade  marks,  particularly  imitations 
of  labels  for  the  purpose  of  imposing  on  the 
public.  The  subject  is  one  of  increasing  im- 
portance, and  as  the  judgment  refers  to  the 
principal  decided  cases,  it  will  be  of  value  to 
members  of  the  profession  who  may  have  to- 
examine  similar  questions.  We  copy  the  re- 
port below :, 

Enoch  Moroan  Sohs'   Co.  v.  Scbwachhofxr. 

Plaintiff  had  for  many  years  made  and  sold  a  soap* 
named  by  him  '*  Sapolio."  Each  cake  sold  was 
inclofled  in  two  wrappers,  a  tin-foil  and  a  blue  one, 
the  wrappers  oontainins  the  name  of  the  soap  and 
certain  printed  words  and  cnts^  Defendant  offered 
for  sale  a  8oap  be  called  "  Saphia.'*  Each  cake  was 
inclosed  in  a  tin-foil  and  a  blue  wrapper,  containing 
printed  wordi<  and  figures  differing  entirely  from 
tlio8e  on  plaintiff's  wmppersi,  but  having  a  general 
resemblance  and  calculated  to  deceive  the  public 
into  a  belief  that  the  soap  was  that  manufactured 
by  plaintiff.  Held,  that  plaintiff  was  entitled  to  an 
injunction  restniining  defendant  from  vending  hit 
soap  in  the  tin-foil  and  blue  wrapper. 
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?or  the  Meomplifhment  of  a  ftaad  in  inch  cases  aa 
this*  two  oironmstaoces  are  reqoired  :  Pint,  to  mia- 
\tad  the  public,  and,  next,  for  defendant  to  preserve 
his  ownindiyidnaiity. 

Action  to  restrain  defendants  from  infringing 
plaintiff's  trade-marks.  Plaintifi  had  for  many 
years  previous  to  the  commencement  of  the 
action  manufactured  a  soap  designed  for  clean- 
ing and  polishing,  which  was  named  <<  Sapolio." 
It  bad  extensiyely  advertised  this  preparation, 
and  it  became  known  in  the  market  and  by 
namerous  consumers  under  the  name  men- 
tioned. The  soap  was  sold  in  cakes  of  a  con- 
vesientsize.  Each  cake  was  inclosed  in  two 
wrappers,  one  a  square  sheet  of  paper  covered 
with  tin-foil,  and  the  other  a  strip  of  paper 
abont  an  inch  and  a  half  wide,  which  was  blue 
on  the  outside.  Each  wrapper  contained  the 
oame  <<  Sapolio,"  and  cuts  and  printing  referring 
to  the  article  and  its  use.  The  devices  on  the 
wrappers  were  registered  as  trade-marks.  De> 
fcndant,  after  plaintiff's  article  became  well 
hnown,  began  the  manu&cture  of  a  similar 
article,  which  he  named  <*  Saphia  Transparent." 
He  offered  it  for  sale  in  cakes  similar  in  size  to 
IhoBe  made  by  plaintiff,  inclosed  in  two  wrap- 
pers (tin-foil  and  blue)  of  the  some  size  and 
shape  of  plaintiff's,  but  containing  different 
CQtsand  printed  words.  The  general  appear- 
uioe  of  the  packages  made  by  defendant  and 
phuntiff  was  the  same,  and  the  general  public 
would  bo  easily  led  into  purchasing  one  for  the 
other.  Such  other  facts  as  are  material  will 
appear  in  the  opinion. 

liiwBiKcv,  J.  It  is  quite  difficult  in  actions 
of  this  character,  to  precisely  draw  the  line 
between  those  cases  in  which  the  plaintiff  is 
entitled  to  relief  and  those  in  which  relief 
ihonld  be  denied.  The  decisions  are  conflict- 
ing, and  many  of  them  irreconcilable,  but  in 
this  case,  after  fully  considering  the  evidence,  I 
am  of  the  opinion  that  the  plaintiffs  are  entitled 
to  a  portion  at  least  of  the  relief  which  the 
complaint  demands. 

Upon  principle  no  man  should  be  allowed  to 
■ell  his  goods  as  the  goods  of  another,  nor 
should  he  be  permitted  so  to  dress  his  goods  as 
to  enable  him  to  induce  purchasers  to  believe 
that  they  are  the  goods  of  another.  In  the 
^wndderation  of  this  case,  I  shall  lay  out  of 
▼iew  the  United  States  statute  in  relation  to 
tnde-marks,  because  that  provides  that  "no- 


thing in  this  chapter  shall  lessen,  impeach,  or 
avoid  any  remedy  at  law  or  in  equity  which 
any  party  aggrieved  by  any  wrongful  use  of 
any  trade  mark  might  have  had,  if  the  pro- 
visions of  this  chapter  had  not  been  enacted." 

I  do  not  therefore  regard  the  plaintiffs  as 
being  compelled,  in  order  to  obtain  the  relief 
they  seek  in  this  action,  to  show  that  there  has 
been  an  imitation  of  the  trade-mark,  which 
the  plaintiffs  have  filed  in  the  patent  office. 

It  would  seem  that  the  true  rule  is  laid  down 
in  the  case  of  SdeUton  v.  Viek,  23  English  Law 
and  Equity  Reports,  pp.  51  and  53,  where  Vice- 
Chancellor  Wood,  adopting  the  language  of 
Lord  Langdale  in  Groft  v.  Bay^  7  Beaven,  pp. 
84  and  87,  says  :  <*  That  what  is  proper  to  be 
done  in  cases  of  this  kind  depends  on  the  cir^ 
euTMtaneef  of  each  caee,  •  •  •  •  That  for 
the  accomplishment  of  a  fraud  in  each  case, 
two  circumstances  are  required,  first  to  mitlead 
thepubliCj  and  next  topreeerve  his  own  individuality.. 
Commenting  further  upon  the  language  of  Lord 
Langdale  in  Oro/t  v.  Bay^  the  vice-chancellor 
proceeds  :  «  Now  in  that  case  of  Oro/t  v.  JDay, 
there  was,  as  Lord  Langdale  said,  many  dis- 
tinctions between  the  two  labels,  and  in  this 
case  before  me  just  as  in  that  of  Orqft  v.  Day^ 
any  one  who  takes  upon  himself  to  study  the 
two  labels,  will  find  even  more  marks  of  dis- 
tinction than  were  noticed  in  argument.  But 
in  this  ease  as  in  that^  there  is  the  same  general 
resemblance  in  color.  Here  there  is  the  same  com- 
bination of  colors^  pink  and  green.  There  is  the 
same  heading,  «  Her  Majesty's  Letters  Patent  " 
and  "  Solid  Headed  Pins  "  and  the  name  D.  F. 
Taylor,  with  the  words  "  exclusively  manufac- 
tured ''  upon  the  two  labels,  which  are  of  pre- 
cisely the  same  size,  and  the  scrolls  in  the  same 
form,  "and  exclusive  patentee"  in  an  exactly 
similar  curved  line,  nor  does  it  rest  only  with 
the  general  resemblance  of  the  outer  wrappers  :, 
The  papers  in  which  the  defendant's  pins  are  stuck 
bear  also  a  very  great  similarity  ;  they  are  as  like 
as  can  be  to  the  papers  in  which  the  plaintiffs  pine 
are  stuck." 

Then,  after  stating  that  he  agrees  that  there 
must  be  an  intent  to  deceive  the  public,  the 
vice-chancellor  holds  that  the  defendants,  both 
in  the  outer  and  inner  wrapper,  made  a  palp- 
able imitation,  with  the  intent  to  deceive  the 
public,  and  he  accordingly  restrained  them.  I 
have  referred  to  this  case  at  length  because  it 
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seems  to  me  to  be  peculiarly  In  point,  but  there 
are  several  authorities  in  our  own  courts  which 
uphold  the  same  doctriue.  In  WUlianu  \. 
Spenee^  25  How.  Pr.  Rep.  307,  Monell,  J.,  says : 
"  The  only  question  to  be  determined  therefore 
in  this  case  is  whether  the  labels,  devices  and 
handbills  used  by  the  defendants,  as  set  forth  in 
the  complaint,  are  calculated  to,  and  do,  de- 
<:eiTe  the  public  into  the  belief  that  the  soap 
that  they  are  selling  is  the  soap  made  and  sold 
by  the  plaintififs.  *  *  •  The  oral  evidence, 
that  the  labels,  devices  and  hand-bills  used  by 
the  defendants  are  calculated  to  deceive  the 
public  also  preponderates,  and  an  inspection  of 
the  respective  labels,  devices  and  hand-bills 
■satisfies  me  that  the  public  would  be  teadily 
xieceived  and  purchase  the  defendant's  soap 
imder  the  belief  that  they  were  purchasing 
plaintiff's." 

In  Lea  v.  Wo^f,  13  Abbott  (N.  8.),  391,  Mr, 
-Justice  Ingraham  says  :  "  The  color  of  the  paper ^ 
Xhe  wordt  rued^  and  the  general  appearance  qf  the 
words  when  iued,  thow  an  evident  design  to  give  a 
representation  qf  those  used  by  the  plaintiffs.  It  is 
impossible  to  adopt  any  conclusion  other  than 
that  the  intent  was  to  lead  purchasers,  from 
the  general  appearance  of  the  article,  to  sup- 
pose tliat  it  was  ihe  original  Worcestershire 
sauce  which  they  were  bu3r'ing."  See  also  Cook 
V.  Starkweather  ,  18  Abbott  (N.  S.),  292.  And 
in  Lockwood  v,  Bostwickj  2  Daly,  521,  it  was 
held,  "  that  a  i)arty  will  be  rebtrained  by  in- 
junction from  using  a  label  as  a  trade-mark, 
resembling  an  existing  one  in  size,  form,  color, 
words  and  symbols,  though  in  many  respects 
different,  if  it  is  apparent  that  the  design  of  the 
imitation  was  to  depart  from  the  other  sufficiently  to 
constitute  a  difference  when  compared^  and  yet  not 
so  much  so  that  the  difference  would  be  detected  by 
an  ordinary  purchaser  unless  his  attention  was  par- 
ticularly called  to  it,  and  he  had  a  very  ptrject 
recollection  of  the  other  trade-mark.^^  And  in 
Kinney  v.  Busch,  16  Am.  L.  Reg.  (N.  8.)  597, 
Mr.  Justice  Van  Brunt  says:  "A  careful  in- 
spection of  the  labels  in  question  shows  beyond 
a  doubt  that  those  of  the  defendant  were 
adopted  in  order  to  deceive  the  public  into 
supposing  when  they  purchased  the  cigarettes 
of  the  defendant's  manufacture  they  were  pur- 
chasing those  of  the  plaintiffs.  I  am  satisfied 
from  the  evidence  in  this  case  that  the  intention 
«f  the  defendant   has    been    from   the  first  to 


make  an  article  as  nearly  as  possible  resem- 
bling that  manufactured  by  the  plaintiffs,  and 
to  put  it  off  upon  the  public  as  the  same 
article." 

I  am  also  satisfied  that  it  was  the  intention 
of  the  defendant,  in  adopting  the  blue  and  tin- 
foil wrappers,  and  in  printing  on  them  the 
directions  for  use  in  language  so  closely  resem- 
bling that  employed  by  the  plaintiffs,  to  impose 
upon  the  public  and  to  lead  purchasers  to  be« 
lieve  that  in  purchasing  the  defendant's  article 
they  were  in  fact  obtaining  the  sapolio  of  the 
plaintiffs.  In  this  connection  the  wonderful 
similarity  of  the  color  of  the  inside  of  the  tin- 
foil wrapper,  used  by  the  defendant,  with  that 
used  by  the  plaintiff,  should  not  be  forgotten. 
The  whole  case,  to  my  mind,  shows  an  intenr 
tion  on  the  part  of  the  defendant  to  avail  himr 
self  of  the  reputation  which  the  plaintiffs  had 
acquired  in  the  market  for  their  sapolio,  by 
their  enterprise  sixd  ability  and  by  the  large 
expenditures  which  they  had  made  in  bringing 
the  sapolio  to  the  attention  of  the  public. 

It  appears  that  the  plaintiffs  have  been  for 
many  years  engaged  in  manufacturing  sapolio, 
that  the  article  has  acquired  a  great  reputation, 
and  that  the  plaintiffs  have  expended  very  large 
sums  of  money  in  advertising.    The  evidence 
shows  that  the  defendant,  after  analyzing  a 
cake  of  sapolio,  and  ascertaining  how  it  was 
made,  set  about   making  an  article  similar  in 
character,  color  and  appearance  to  that  of  the 
plaintiffs.     This  he  may  possibly  have  a  right 
to  do,  but  when  the  court  finds  that  the  defend- 
ant, after  having   possessed    himself   of   the 
secret  of  the  manufacture  of  the  plaintiffs,  has 
in  addition  coined  a  name  much  resembling 
sapolio,  in  appearance,  and  which  he  admits  is 
a  fancy  name,  having  no  particular  derivation 
or  signification,   and  has   then    proceeded  to 
encase  his  cakes  of  saphia  in   wrappers  also 
closely  resembling  the  plaintifis',  both  in  their 
external  and  internal  appearance,  as  to  color, 
Rjze,  and  partially  as  to  inscription  and  direc- 
tions for  use,  the  court  has  in  my  judgment  the 
power  to  interfere,  and    should    exercise  its 
power.     It  is  claimed  that  the  plaintiffs  cannot 
have  an  exclusive  right  to  use  tin  foil  or  ultra 
marine  bine  colored  paper,  in  putting  up  their 
article,  as  such  paper  is  much  used  for  ordinary 
commercial  purposes.    This  is  true,  but  the 
',  cases  cited  show  that  the  courts  will  interfere 
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where  it  U  apparent  that  there  is  an  imitation 
of  the  plain tiff*6  label,  whether  as  to  color, 
dupe  or  inscription,  which  imitation  is  calcu- 
lated and  intended  to  deceive  the  geneinl 
public.  The  evidence  satisfies  me  that  the 
blue  wrapper  as  osed  by  the  defendant  is  calcu. 
lAted  to  deceive  purchasers,  and  I  think  that 
il  is  very  clearly  proven  that  the  ordinary 
purchaser  is  deceived  by  the  similarity  of  the 
dresses  in  which  the  soaps  are  put  upon  the 
market. 

A  critical  and  careful  examination  of  the  two 
packages  will  undoubtedly  reveal  distinctions 
and  differences  between  the  labels,  and  the 
devices  thereon  are  different ;  but  there  is  such 
t  general  resemblance,  that,  to  borrow  the 
{angnage  of  the  vice-chancellor  in  EdlesUm  v: 
l^wji,  npra^  "  the  court  or  jury  would  be  bound 
to  presume  that  it  was  not  a  fortuitous  concur- 
lence  of  events  which  has  produced  this 
similarity ;  it  would  be  irrational  not  to  rest 
coQrinced  that  tiiis  remarkable  coincidence  of 
•ppearance,  external  and  internal,  m  the  result 

In  the  case  of  AbboU  v.  Bakers  and  Confee- 
*»»m  Tea  Association,  Weekly  Notes,  1872,  p, 
31.  an  injunction  has  been  issued  restraining  the 
^/tndanls  from  issuing  wrappers  which  were  in 
«»fa<«o»  (f  those  of  the  plaintiffs.  On  appeal  the 
^ni  Chancellor  said,  "that  though  no  one 
f^riieuhr  mark  was  exactly  imitated,  the  com- 
inatjon  was  very  similar,  and  likely  to  deceive ; 
^t  it  was  true  that  there  was  no  proof  that 
>&y  one  had  been  deceived,  or  that  the  plain- 
tiSi  had  incurred  any  loss,  but  where  the 
(imilarity  is  obvious,  that  was  not  of  import- 
'^.''  The  appeal  was  therefore  dismissed, 
^e  case  reported  below.  Weekly  Notes,  1871, 
P  207.  This  last  case  seems  to  be  decisive  of 
Ui«  question  now  under  consideration.  See, 
^^  Lockwood  ▼.  Bostwick,  2  Daly,  521 ;  Qod' 
^y.  Hazard,  49  How.  10. 

I  am,  therefore,  of  the  opinion  that  the  plain- 
^  are  entitled  to  an  injuncUon  restraining 
^e  defendant  from  vending  saphia  in  the  blue 
P^bges  in  which  it  is  now  sold.  By  this  I 
^  not  mean  to  be  understood  as  holding  that 
^«  defendant  has  not  the  right  to  manufacture 
^  also  to  Bell  saphia,  nor  to  restrain  him 
^  the  use  of  that  name,  or  of  the  figure  or 
^rice  upon  the  label ;  but  I  do  intend  that  he 
*bil  abstain  from  dressing  his  goods  in  wrap- 


pers so  closely  resembling  the  plaintiffs',  as  to 
enable  him  to  deceive  the  public  and  to  per- 
petrate a  fraud ;  and  that  he  shall  not  sell 
saphia  as  and  for  sapolio.  In  other  words,  he 
must  sell  under  his  own  colors  and  not  under 
those  of  the  plaintiffs. 
Judgment  accordingly. 

Clerical  Bavkri^pts.  —  Clergymen  in  the 
United  States  are  entitled  to  take  advantage  of 
the  Bankrupt  Act,  and  the  last  issue  of  the 
Chicago  Legal  News  refers  to  the  tact  that  R.  W, 
Patterson,  "  the  veteran  Presbyterian  Minister 
of  Chicago,"  has  just  filed  a  petition  in  bank- 
ruptcy. Our  contemporary  remarks  :  <<  It  seems 
hard  for  a  man  who  has  devoted  so  many  years 
to  labor  in  the  Lord's  vineyard  as  Dr.  Patterson 
has,  to  have  to  go  through  the  bankrupt  court 
in  his  old  age."  Before  expressing  sym- 
pathy with  the  venerable  pastor,  one  would 
like  to  know  how  the  debts  were  incurred. 
One  would  like  to  be  sure  that  the  Doctor  has 
not  brought  himself  into  his  unpleasant  situa- 
tion by  "  selling  short,"  or  by  the  bursting  of  a 
"  corner." 


GENERAL  NOTES, 

— A  carious  judgment  was  recently  delivered 
by  a  sessions  judge  in  one  of  the  Bengal  dis- 
tricts. Four  persons  were  brought  before  him 
on  a  charge  of  murder,  and  were  duly  convicted ; 
but  in  passing  sentence  the  judge  apparently 
found  himself  in  a  difficulty.  ^  There  is  no 
doubt,"  said  he,  ^'that  all  four  are  guilty  of 
murder,  and  are  therefore  liable  to  be  hanged  ; 
but  I  do  not  think  it  is  necessary  for  tour  lives 
to  be  taken  for  one,  but  that  one  case  of  capital 
punishment  will  be  enough  for  «ezample!" 
Although,  in  addition  to  this,  he  said  farther 
on  that  "  all  four  seem  to  have  been  equally 
active,"  yet  he  concluded  by  sentencing  the 
apparently  oldest  and  strongestof  the  prisoners 
to  death,  and  the  other  three  to  imprisonment 
for  life.  It  is  needless  to  say  that  on  an  appeal 
to  the  High  Court  the  sentence  was  not  con- 
firmed. Yet  such  is  the  reading  of  the  law  by 
some  of  the  Indian  Judges— ^^any  Law  Jornnak 

EvEBY  Doo  HAS  ms  Day. — In  the  Croyden, 
England,  County  Court,  in  a  case  entitled 
Saunders  v.  Evans,  the  English  idea  of  giving 
every  one  a  chance  was  well  illustrated. 
Plaintiff  sought  to  recover  damages  for  the  losa 
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of  a  lamb,  which  had  been  killed  by  defendant's 
•dog.  "  In  answer  to  his  honor,  the  pliuntiff 
said  he  could  not  prove  that  the  defendant  was 
aware  that  the  dog  was  in  the  habit  of  biting 
other  animals."  "  His  honor  thereupon  remai li- 
ed that  by  the  law  of  England  a  dog  was 
Allowed  his  firnt  bite.  Assuming  that  the  lamb 
^iid  die  through  an  attack  made  by  the  defend- 
ant's dog,  plaintiff  was  not  entitled  to  recover 
unless  he  could  sav  that  the  defendant  was 
aware  that  the  dog  had  previously  misconducted 
himself  in  a  Fimilai^  way.  He,  therefore,  con- 
:«uited  the  plaintiff,  •id  advised  the  defendant 
to  take  better  care  of  his  dog  in  future."  It  is 
suggested  by  a  correspondent  of  the  Solicitors 
Journal,  that  there  is  a  statutory  provision 
covering  the  case.  In  that  case  the  Court  may 
have  erred,  but  it  is  to  be  assumed  that  he 
stated  the  common  law  correctly. 

Trial  bt  Jdbt  in  Bobsia. — While  some  older 
countries  have  been  debating  the  advantages  of 
consinuing  the  time-honored  institution  of  trial 
by  jury,  liussia  has  been  trying  the  experiment 
for  the  first  time.    It  is  barely  ten  years  since 
it  was  introduced,  and  according  to  a  corres- 
pondent of  the  Times  it  leads  often  to  curious 
Tesults.    A  prisoner  after  making  a  clean  breast 
of  it  and  confessing  his  guilt  in  Court,  some- 
times finds  the  jury  differ  with   him,  and  a 
verdict  of   "not  guilty"  is   returned.      This 
4tfises  in  part,  says  the  correspondent,  from  the 
rough-and-ready  way  in  which  a  jury,  especially 
if  composed  of   peasants ,    will  look  at  the 
prisoner  and  the  whole  circumstances,  irres- 
pective of   evidence.      A    notorious    offender 
■should  be  punished — a  decent  citizen  should 
be  acquitted,  \  they  think.     They    listen  but 
little  to  the  advocate's  eloquence,  and  fail  to 
comprehend  the  need  of  him.  "  What  difference 
is  there  between  paying  an  advocate  and  bribing 
a  judge  7  "  they  argue.  Then  again,  the  Bussian 
criminal  law  fixes  minutely  the  punishment 
for  each  item  of  the  category  of  crime,  and 
scarcely  leaves  any  latitude  to  the  judge  for 
extenuating  circumstances  and  the  like.    Now 
Bussian   juries  have    their   own   methods  of 
looking  at  the  various  kinds  of  wrong-doing, 
and  what  the  code  defines  as  very  sinful  indeed 
and  deserving  of  transportation  to  Siberia,  or 
penal  servitude  with  hard  labor,  may  appear  to 
the  enlightened  twelve  a  very  minor  oftence,  or 
no  offence  at  all— a  thing  they  would,  under 


certain    circumstances    do    themselves.      In 
many  of  these  trials  the  Jury  will  weigh  its 
own  plain  common  sense  and  kindly  feeling 
for  a  fellow-creature  against  the  clearest  evi- 
dence, and  will  find  the  prisoner  <*  not  guilty." 
In  all  cases  of  assault,  cruelty  or  dishonest 
dealing  in  matters  commercial,  the  mind  of  a 
jury  of  Bussian  peasants  inclines  towards  mercy. 
The  position  of  women  is  so  low  in  Bussia  that 
"  husband's  rights  "  are  alone  recognised,  and 
these  include  the  privilege  of  enforcing  his 
will  by  chastisement  if  necessary ;  and  no  jury 
will  convict  unless  the  assault  has  been  one  of 
a  serious  kind  indeed.    Juries  of  all  classes  are, 
however,  very  severe  in  cases  of  <<  crimes  against 
the  Deity,"  as  they  are  called.     In  conclusion, 
it  must  be  borne  in  mind  that  the  Ministry  ai 
8t.  Petersburg  has  all  but  unlimited  powers  and 
the  so-called  "  independence  of  the  judges'* 
exists  only  in  name. 


NOTICES  OF  PUBLICATIONS, 

Bekjamin  on  Sales. — A  second  edition  of  the 
(<  Treatise  on  the    Law  of  Bale  of   Personal 
Property,"    by    Mr.    J.    P.    Benjamin,   Q.  C, 
has  appeared  in  New  York,  the  United  States 
editor  being  Mr.  J,  C.  Perkins.    In  this  edition 
about  five  hundred  new  cases  are  added,  English 
as  well  as  American.    A  contemporary  remarks 
with  regard  to  the  author :    "  Mr.  Benjamin  is 
one  of  the  products  of  the  Southern  States, 
which  the  profession  and  the  country  generally 
'  could  not  well  afford  to  lose.    At  the  close  of 
the  war,  after  more  than  thirty  years  of  practice 
at  the  bar,  service  in  the  United  States  Senate 
from  Louisiana  and  in  the  Cabinet  of  the  Con- 
federate States,  he  went  to  England,  where  hia 
ability  was  at  once  recognised.    Three  years 
after,  he  was  made  Queen's  Counsel,  and  in 
1872  received  a  patent  of  precedence  under  the 
Great  Seal.    In  1868  he  published  his  treaiiae 
on  the  Sale  of  Personal  Property,  which  is  a 
most  valuable  contribution  to  the  literatare  of 
the  law,  as  a  full  and  accurate  collection  of 
cases,  and  a  masterly  deduction  of  principles 
In    1873,   the    second   English    edition 
published." 


To  CoRBisPoNDKiTTB.— The  oplniop  of  Bn^liah 
counsel  in  the  case  of  Branardr,  OFarrtU  will 
appear  in  our  next  inne. 


THE  LEGAL  NEWS. 


16^ 


Ehe  gegal  ^ms. 


Vol.  I. 


APKIL  13,  1878. 


No.  15, 


THE  O'FARRELL  CASE. 

We  insert  at  the  request  of  a  corre8i>ondent, 
an  opinion  given  by  counsel  in  England  on  a 
case  submitted  to  them  in  the  matter  of  Mr. 
O'Fmrrell.  Thin  opinion  was  obtained,  we 
presume,  with  a  view  to  prosecuting  an  appeal 
to  the  Privy  Council.  Pending  the  decision  of 
that  tribunal,  it  is  judicious  to  refrain  from 
discussion  of  the  questions  involved.  We 
might  remark,  however,  that  those  who  have 
had  much  acquaintance  with  opinions  of 
counsel — not  excepting  even  gentlemen  as 
deservedly  eminentasSir  J.  F.  Stephen  and  Mr. 
Benjamin — will  hardly  be  disposed  to  pay  the 
(Quebec  Court  of  Review  so  poor  a  compliment 
as  to  imagine  that  the  unanimous  judgment  of 
that  tribunal  derives  much  lulditional  weiglit 
from  the  opinion  now  published.  Courts  and 
Judges  differ,  and  learned  counsel  differ  with 
at  least  equal  facility,  and  for  anything  we 
know,  an  opinion  diametrically  opposite  may 
Jiave  been  obtained  on  the  other  side  from 
counsel  of  like  celebrity. 


DISSENTIENT  OPINIONS. 

An  article  which  is  copied  below  from  a 
contemporary,  sets  forth  the  reasons  which  may 
be  adduced  in  behalf  of  the  suppression  of 
dissentient  opinions  in  appellate  tribunals.  We 
reproduce  this  reply  for  the  purpose  of  com- 
pleting and  closing  the  discussion  for  the 
present.  It  may  be  remarked  that  as  our 
contemporary  restricts  his  argument  to  "  su- 
preme appellate  tribunals,"  it  hardly  applies,  so 
Tar  as  the  Province  of  Quebec  is  concerned,  to 
the  Supreme  Court  of  Canada.  For  the  direct 
appeal  to  the  Privy  Council  still  exists,  and  the 
highest  Court  of  the  Province  has  formally 
decided  that  even  a  concurrent  appeal,  as  the 
law  stands  at  present,  may  be  taken  to  the 
Supreme  Court  and  to  the  Judicial  Committee 
of  the  Privy  Council.  See  The  CUy  of  MoiUreal 
k  Devlin^  p.  151.  Conflicting  decisions  might, 
therefore,  be  pronounced  at  Ottawa  and  London, 
and  in  that  event,  Her  Majesty's  Judicial  Com- 
mittee would,  nodonbti  exercise  their  discretion; 


and  allow  an  appeal  from  the  judgment  of  the- 
Supreme  Court,  which,  therefore,  can  hardly  be 
considered  the  supreme  appellate  tribunal  for 
Quebec. 

Ah  our  contemporary  agrees  with  us  ia  think- 
ing "  that  there  should  be  no  cast-iron  rult,  but 
Ihat  the  matter  should  l>e  left  to  the  discretion 
and  wisdom  of  the  Judges  themselves,''  the 
difference  between  the  views  which  we  hare 
expressed  and  those  copied  elsewhere  is  ap- 
parently a  very  narrow  one.  No  one  can 
deprecate  more  earnestly  than  we  do  lengthy 
unwritten  arguments,  by  Judges  who  dissent  in 
ordinary  cases,  in  favor  of  their  individual 
opinions.  Such  a  practice  is  more  than  a  waste 
of  public  time,  and  we  think  professional 
opinion  ought  to  bo  brought  to  bear  in  every 
legitimate  way  to  put  an  end  to  it. 


DISSENTING  JUDGMENTS. 

[Canada  I^aw  Journal.] 
Our  former  article  thus  entitled  has  provoked 
a  good  deal  of  hostile  criticism  in  the  columns 
of  our  Quebec  contemi)()mry,  The  Legal  News. 
The  practice  of  the  Privy  Council  in  delivering 
one    judgment    which     represents    the    joint 
opinion  of  the   Court,  though  pronounced  an 
admirable  practice  hy  the  last  editor  of  Austins 
Jurisprudence,  tinds  no  favour  with  the  Montreal 
critic.       The   sole   reason   given   is  the   ver>- 
insufficient  one  "  that  the  suppression  of  dis- 
sentient opini(ms  has  proved  higlily  inconve- 
nient in  several  cases in  passing  over 

important  issues  on  which  lK)th  paities  desired 
an  opinion."  It  may  gratify  tlie  individuals 
interested  in  the  particular  case  to  have  all  its 
niceties  explored,  and  each  judge  giving  his 
views  thereon  ;  but  regarding  the  matter  from 
the  broader  point  of  view  of  the  profession, 
such  judgments  do  not  declare  the  law  except 
in  so  far  as  the  judges  concur  in  the  matter- 
decided.  All  else  is  in  the  nature  of  obiter  dicta 
and  the  accumulation  of  such  opinions  in  the 
reports  is  by  all  thoughtful  jurists  deprecated. 
Life  is  too  short  for  the  professional  man  to 
master  the  growing  accumulations  of  the  law, 
even  when  most  carefully  expurgated  in  the 
reports.  Why  should  he  further  be  compelled; 
to  waste  time  in  finding  out  what  is  decided  by- 
going  through  the  reasonings  of  each  particular 
judge  and  aggregating  the  results?  With  all 
deference  to  opposite  views,  we  submit  that 
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this  is  the  work  which  the  judges  themselves 
should  do ;  and,  unifying  their  conclusions  so 
fyi  as  may  be,  the  result  should  be  given  by 
one  voice  as  the  judgment  of  the  Court. 

We  are  speaking,  of  course,  of  supreme 
appellate  tribunals,  and  no  better  illustration 
can  be  given  of  the  two  systems  than  a  com- 
parison of  the  reports  in  the  House  of  Lords 
and  those  in  the  Privy  Council.  If  the  most 
cumbrous  plan  for  embodying  judge-decided 
law  were  to  be  chosen,  surely  the  method  of 
the  Law  Lords  could  not  be  improved  upon. 
If  the  most  scientifically  precise  plan  were  to 
be  sought,  where  could  one  better  look  for  a 
model  than  in  the  best  judgments  of  the  Privy 
Council  (say  those  of  Lord  Kiugsdown)? 
When  considering  the  import  of  a  decision  in 
the  Lords,  one  must  always  bear  in  mind  the 
observation  of  Lord  Westbury,  that  what  is 
said  by  a  Lord  in  moving  the  judgment  of  the 
House  of  Lords  does  not  by  any  necessity  enter 
into  the  judgment  of  the  House :  Hill  v.  Evansj 
Jur.  N.8.,  p.  528.  The  same  matter  is  more 
elaborately  put  by  Chief  Justice  Whiteside  in 
a  case  which  gave  the  Irish  Bench  a  deal  of 
trouble  :  "  We  are  admonished,"  he  says,  *<  that 
it  is  the  very  decision  of  the  House  of  Lords 
we  are  to  obey,  and  not  the  observations  of  any 
noble  Lord  in  offering  his  opinion.  Noble 
Lords  in  giving  their  judgment  often  differ 
from,  each  other  in  their  reasons ;  they  cannot 
all  be  right  in  opinions  which  conflict.  It  is 
not,  therefore,  the  peculiarities  of  individual 
opinion  which  are  to  be  obeyed,  but  the  judg- 
ment of  the  House  itself :  "  Mantfield  v.  Doolin  ; 
Ir.  B.  4  C.L.  29. 

Our  contemporary  proceeds  to  affirm  that  the 
suppression  of  dissentient  opinions  is  deceptive 
in  itself,  is  unfi&ir  to  dissenting  judges,  and  is 
calculated  to  retard  the  progress  of  jurispru- 
dence. In  contravention  of  these  positions, 
anything  that  we  could  say  would  be  of  little 
weight  as  compared  with  the  views  which 
eminent  judges  have  left  on  record.  Of  these, 
two  may  be  cited,  one  from  an  English,  the 
other  from  an  American  source.  ^<  I  very  much 
wish,"  is  the  language  of  Lord  Mansfield  to  8ir 
Michael  Foster,  <<  that  you  would  not  enter  your 
protest  with  posterity  against  the  imanimous 
•opinion  of  the  other  judges. . . .  The  authorities 
-which  you  cite  prove  strongly  your  position; 
«u  till  (cou^tructton  of  the  majority  is  agreeable 


to  justice ;  and  therefore,  suppose  it  wrong  upon 
artificial  reasonings  of  law,  I  think  it  better  to 
leave  the  matter  where  it  is.  It  is  not  diifnut 
vindice  nodiu." 

In  a  letter  of  Mr.  Justice  Story  to  Mr. 
Wheaton,  the  reporter,  he  writes  as  follows : 
<'  at  the  earnest  suggestion  (I  will  not  call  it  by 
a  stronger  name),  of  Mr.  Justice  Washington,  I 
have  determined  not  to  deliver  a  dissenting 
opinion  in  Olivera  v.  The  United  Staiet  Iru.  Co. 
3  Wheat.  183.  The  truth  is,  I  was  nevermore 
entirely  satisfied  that  any  decision  was  wrong 
than  that  this  is,  but  Judge  Washington  thinks 
(and  very  correctly)  that  the  habit  of  delivering 
dissenting  opinions  on  ordinary  reasons  weakens 
the  authority  of  the  Court,  and  is  of  no  public 
benefit." 

Of  what  use  or  value  is  a  dissenting  opinion 
in  the  Supreme  Court  ?  The  decision  of  the 
majority  fixes  the  law  irrevocably,  and  their 
conclusions  can  be  modified  or  reversed  bj 
nothing  short  of  legislative  authority.  It  is 
urged  that  the  minority  should  proclaim  their 
views — that  they  should  take  means  to  let  the 
world  know  that  they  are  not  to  be  held  re&. 
ponsible  for  the  error  of  the  majority.  We 
submit  that  such  self-assertion  is  made  at  the 
expense  of  the  Court  of  which  the  minority 
forms  a  part.  So  our  contemporary  goes  on 
urging  that  even  where  the  decision  turns  on  a 
question  of  evidence,  an  injustice  may  result 
from  the  suppression  of  dissent.  For  example, 
he  shvs,  the  decision  of  the  majority  may 
attach  a  serious  imputation  of  fraud  to  an 
individual.  But  surely  this  is  regarding  the 
reports  from  a  personal  instead  of  a  professional 
view-point — the  fallacy  which  pervades  the 
whole  of  the  article  in  question.  For  the 
purpose  of  exculpating  or  mitigating  the  guilt 
of  the  individual,  the  dissent  may  be  of  con- 
sequence ;  but  it  is  a  mere  surplusage  when  the 
question  is  what  does  such  a  case  decide  ?  The 
Central  Law  Journal^  one  of  the  best  informed 
of  our  American  legal  exchanges,  heartily 
endorses  the  views  we  have  i  pretsed  on  this 
subject. 

The  Legal  Newt  is  vexed  ■  r  ouf  sll^iitin  • 
allusion  to  the  Lower  Cana.iiau  decisions — 
their  uncertainty  and  want  of  unanimity.  Bat 
his  own  correspondent!  "  8,"  points  the  oontrKt 
between  the  dignified  self-repression  of  a  Story 
and  the  effusiveness  of   those  Courts  where 
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"each  judge  thinks  his  own  opinion  quite  as 
good  as  that  of  any  other  judge,  or  bench  of 
judges  expressed  at  different  times,  and  rather 
better." 

The  writer  of  the  letter  in  The  Legal  Newt 
continues  in  this  strain  : — •*  I  have  very  little 
hesitation  in  saying  tLat  the  decisions  of  our 
Courts  ba-ve  a  larger  degree  of  uncertainty 
about  them  than  those  of  the  Courts  of  any 
country  with  which  we  are  familiar.  And  why  ? 
Because  the  judges  in  our  Courts  have  not 
sufficient  unanimity — or  unity,  perhaps,  would 
express  it  lietter — in  their  bearing  towards  the 
jurisprudence  of  the  Province  as  a  whole  j  but 
treat  each  case  separately  and  individually,  and 
sometimes  with  very  little  regard  for  the 
opinions  of  each  other." 

We  agree  with  our  contemporary  in  one  of 
bis  remarks,  and  that  is  that  there  should  be  no 
cast-iron  rule,  but  that  the  matter  should  be 
left  to  the  discretion  and  wisdom  of  the  judges 
themselyes.  to  decide  when  they  should  yield 
their  individual  opinion,  and  refrain  from 
entering  a  dissent.  As  we  know,  some  judges 
have  no  discretion,  even  when  an  Act  of  Par- 
liament confers  it  upon  them.  The  initial 
numbers  of  the  Supreme  Court  Reports  of  the 
Dominion  appear  to  us  of  evil  omen  from  the 
length  and  repetition  and  conflict  in  the  differ- 
ent judgments  reported,  and  they  suggested  our 
protest  against  the  manner  of  enunciating  the 
conclusions  of  the  Court.  In  such  a  Court,  it 
would  be  well,  in  our  view,  to  follow  the  Eng- 
lish and  United  States  precedents  to  which  we 
have  adverted,  and,  without  making  use  of  a 
"  pious  fraud  ''  by  concealing  the  dissent  of  any 
member  of  the  Court,  yet  not  emphasizing 
that  disagreement  by  reporting  it  at  length, 
we  would  in  every  such  case  hope  that  the  old 
distich  might  be  verified  ; 

**  The  jndfire  di^ients.    Kind  Lethe  on  it.o  banks 
Receives  his  honour's  useful  gift  with  thanks." 


COMinrNICATIONS. 


BRASSARD  V,  OFARRELL. 

To  the  JEdkor  o/Tm  Lioal  Niws  : 

Sir, — ^As  the  judgment  of  the  Court  of  Queen's 
Bench  in  OFarrell  t.  £ra$9ard  furnished  the  sub- 
ject of  an  editorial  in  The  Lbgal  Niwb,  and  was 
therein  highly  commended,  I  think  it  is  but 
j^urtice  to  those  who  may  not  take  the  same 


view  of  the  case,  that  the  subjoined  opinion 
should  be  published  in  your  columns. 

In  addition  to  the  statement  of  facts,  the 
eminent  counsel  had  before  them  all  the  docu- 
ments, extracts  of  the  record  and  texts  of  local 
law  which  had  any  bearing  on  the  case,  and 
which  I  bad  taken  good  care  to  transmit  to 

them. 

I  have  the  honor  to  be,  Sir, 

Your  most  obedient  servant, 

W.  C.  LANGUEDOC. 

QueWc,  April  2,  1878. 


John  O'Farrell,  Appellant,  Plaintiff  in  Prohi- 
bition in  Court  below,  v.  Thb  Council  op 
THE  Section  of  thk  District  of  Qukbbc  of 
THB  Bar  of  the  Province  of  Quebec,  the 
Syndic,  A.  R.  Angehs  and  H.  Brassabd, 
Respondents,  Defendants  in  Pr(»hibition  in 
(.'ourt  below. 

Case  Submitted  to  Counsel. 

The  Bar  of  the  Province  of  Quebec  is  incor- 
porated by  Act  of  Parliament,  and  invested 
with  the  following  rights  : — 

To  admit  candidates  to  the  study  of  the  law. 

By  its  diploma,  signed  by  the  Batonnier. 
countersigned  by  the  Secretary,  and  sealed  with 
the  seal  of  the  section  of  the  Bar,  to  confer  the- 
right  of  practising  as  an  Advocate,  Barrister, 
Attorney,  Solicitor  and  Proctor-at-Law,  in  all 
Courts  of  the  Province,  upon  those  to  whom  it 
is  granted. 

To  maintain  the  discipline  and  honor  of  the 
Bar. 

To  ceusure  any  member  guilty  of  any  breach 
of  discipline  or  any  action  derogatory  to  the 
houor  of  the  body,  to  deprive  such  member  of 
the  right  of  voting  and  even  of  assisting  at  the 
meetings  of  the  section,  and  to  suspend  him 
from  his  functions. 

All  these  powers  are  conceived  to  be  fran- 
chises of  the  Corporation  of  the  Bar. 

The  council  of  each  section,  with  regard  to 
such  section,  represents  the  members  of  the 
Bar,  whenever  the  interests  or  duties  of  the 
profession  require  it. 

These  are  the  principal  features  of  the  Act  of 
incorporation. 

In  1874,  the  Syndic  of  the  Bar,  section  of  the 

district  of  Quebec,  as  bound  to  do,  submitted  to 

the  council  an  affidarit  of  one  Hypolite  Bra^- 

I  lard,  relating  to  certain  conduct  of  the  appel- 
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lant,  a  member  of  the  said  section.  The  coun-  '  tion,  to  interfere  with  the  councils  of  sections 
cil  thereupon  ordered  the  Syndic  to  bring  an  i  of  the  Bar,  in  the  exercise  of  the  disciplinary 
accusation  against  the  appellant,  for  conduct  \  powers  over  members  conferred  upon  them  by 
derogatory  to  the  honor  of  the  body.  This  was  law  as  a  corporate  franchise,  and  whether  the 
done  conformably  to  the  proyisions  of  the  Act  '  Court  of  Queen's  Bench,  a  Court  of  exclusively 
of  incorporation  ;  the  appellant  was  summoned,  (  appellate  civil  jurisdiction,  can  inaugurate  pro- 
appeared,  pleaded  ;  evidence  as  well  for  the  ac-  ceedings  in  a  Court  of  original  jurisdiction,  are 
cusation  as  for  the  defence  was  adduced  before  '■  matters  of  grave  importance  to  the  Bar  and 
the  council,  the  n])pellant  was  heard  in  his  de-  i  public. 

fence,  and  in  February,  1875,  at  a  meeting  of  ,  The  opinion  of  counsel  is  requested  upon  the 
the  council  duly  convened,  he  was  by  a  unani-  ,  following  questit.ns  in  relation  to  the  foregoing 


mous  vote  found  guilty  of  conduct  derogatory 
to  the  honor  and  interests  of  the  Bar,  and  was 


case. 

Ist.  Did  the  council  of  the  section  of  Quebec 


suspended  for  three  months.  j  of  the  Bar  of  the  Province  of  Quebec,  in  order- 

The  appellant  conceived  himself  entitled  to  !  ing  an  accusation  to  be  brought  by  the  Syndic 
prohibition,  to  restrain  the  council  from  pro-  '  against  the  appellant,  in  hearing  him  in  his  de- 
ceeding  further  against  him,  and  presented  a  '  fence,  in  finding  him  guilty  of  conduct  derog^a- 
petition  to  a  Judge  of  the  Superior  Courts  and  ;  tory  to  the  honor  of  the  body,  and  in  suspending 
requested  him  to  append  to  it  the  authorization  him,  exercise  a  corporate  franchise  and  perfonn 
to  proceed  in  prohibition,  required  by  the  Code    a  mere  corporate  act  ? 

of  Procedure.  The  Judge  declined  to  authorize  !  2ndr  If  so,  could  they  be  interfered  with,  or 
proceedings  in  prohibition,  and  in  consequence  restrained  by  prohibition  ? 
none  could  be  or  were  in  fact  taken  before  the  '  3rd.  If  the  proceedings  of  the  council  were 
^Superior  Court.  In  this  condition  of  facts,  the  '  judicial  in  their  nature,  would  prohibition  lie, 
•appellant  took  a  writ  of  appeal  de  piano  out  of  when  the  Act  of  incorporation  provides  an  ap- 
the  Court  of  Queen's  Bench ;  it  was  returned  in  i  peal  to  the  general  council  of  the  Bar,  and 
•due  course,  and  the  judgment  of  the  22nd  June,  enacts  that  no  judgment  of  a  council  of  section 
1875,  was  rendered,  ordering  a  writ  of  prohibi-  shall  be  reversed,  except  by  means  of  such  ap- 
tiou  to  issue  out  of  the  Superior  Court.  Upon  peal  ? 
the   production  of  this  judgment  to  the  Pro-        4th.  Are  the  disciplinary   powers   vested  In 


thonotary  of  the  Superior  Court,  this  officer 
assumed  it  to  be  equivalent  to  an  order  of  a 
Judt?e  of  the  Superior  Court,  issued  the  writ, 
and  proceedings  were  then  for  the  first  time 
taken  before  the  Superior  Court.  A  judgment 
was  rendered  in  the  latter  Court  in  the  terms 


councils  subject  to  the  condition  precedent, 
that  the  Corporation  of  the  Bar  shall  frame  and 
adopt  by-laws  defining  infractions  of  discipline 
and  what  actions  are  derogatory  to  the  honor 
of  the  body  ? 

5th.  Whatever  lawful  remedy  (other  than  the 


of  that  of  the  Queen's  Bench  of  the  22ud  June,     appeal  to  the  general  council)   be  resorted  to 
1S15.  I  against  decisions  of  councils,  cim  the  finding  by 

This  judgment  of  the  Superior  Court  was  in-  them  that  a  member  has  been  guilty  of  conduct 
scribed  for  revision  before  three  Judges  of  the  derogatory  to  the  honor  of  the  Bar,  imder  any 
same  Court,  and  reversed.  circumsfainces.  be  challenged  or  enquired  into 

An  appeal  was  taken  in  turn  from  this  judg-  |  ]>y  Courts  in  collateral  proceedings,  such  as 
ment  of  the  Court  of  Review  to  the  Court  of  prohibition,  mandamus  to  restore  or  action? 
Queen's  Bench,  who  revejsed  the  judgment.  A  ,  oth.  Is  the  refusal  of  a  Judge  of  the  Superior 
motion  for  leave  to  appeal  to  Her  Majesty  in  Court  to  authorize  proceedings  in  prohibition  a 
Her  Privy  Council,  from  this  last  judgment  of  [  definitive  judgment  of  the  Superior  Court,  from 
the  Court  of  Qneen's  Bench,  has  been  made,  ;  which  appeal  will  lie  to  the  Court  of  Queen'a 
and  stands  for  argument  in  March  next.  Bench  ? 

Whether  a  member  of  the  Quebec  Bar  be-  7th.  Has  the  Court  of  Queen's  Bench  any 
haved  in  an  unbecoming  manner  or  not,  is  a  jurisdiction  by  appeal  over  proceedings  which 
matter  of  comparatively  little  importanctx  But  '  have  never  come  under  the  previous  cognisance 
whether  the  Courts  have  the  right,  by  prohibi-  !  of  a  Court  of  original  jurisdiction  ? 
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8ih.  Was  Hypolite  Brassard  a  party  to  the 

Accusation  of  the  appellant  by  the  SyndiC|  and 

ha/d  the  Court  of  Queen's  Bench  jurisdiction  in 

this  case  to  impose  upon  him  the  costs  in  all 

the  Courts  through  which  it  has  so  far  gone,  or 

was  he  a  mere  witness  beyond  the  reach  of  any 

such  condemnation  ? 

W.  C.  Lanocsdoc, 

Advocate. 
Quebec,  January  10,  1878. 


Joist  Answers  op  Sir  Jambs  F.  Stephen,  Q.C, 
AND  Mr.  Judah  p.  Benjamin,  Q.C. 
We  are  of  opinion, 

1.  That  the  council  of  the  Quebec  section  in 
the  proceedings  against  the  appellant  were  act- 
ing in  the  exercise  of  a  corporate  franchise 
under  their  Act  of  incorporation. 

2.  That  no  Court  had  power  to  interfere  with 
them  unless  they  were  usurping  a  jurisdiction 
not  conferred  on  them,  and  in  this  case  we 
think  they  were  not  acting  without  jurisdic- 
tion. 

3.  If  the  proceedings  were  judicial  there 
would  be  power  in  our  opinion  in  any  Court  of 
justice  exercising  general  jurisdiction  to  prohi- 
bit the  council  from  usurping  jurisdiction  ;  but 
we  think  that  in  the  present  case  there  was  no 
power  to  prohibit,  as  the  council  were  exercis- 
ing jurisdiction  conferred  by  statute. 

4.  No.     The  Bar,  like  army  or  navy  officers, 
are  bound  by  honor,  as  well  as  by  statutory  and 
common  law.     It  is  common  practice  to  try  an 
officer  on  a  charge  of  **  conduct  unbecoming  an 
officer  and  gentleman/'  and  the  Court  deter- 
mined whether  the  acts  specified  are  unbecom- 
ing.    So  the  council  of  the  Bar  may  determine 
whether  the  conduct  of  a  barrister  is  or  not  do- 
rogator>'  to  the  honor  of  the  Bar.    Their  deci- 
sion under  their  Act  of  incorporation  cannot  be 
questioned  in  Courts  of  law,  where  they  are 
acting  tfona  fide.     Possibly^  on  proof  that  they 
were  acting  maliciously,  under  pretext  of  exer- 
cising their  proper  jurisdiction,  some  remedy 
mig^ht  be  found,  but  no  such  case  is  before  us. 

5.  Answered  above  in  No.  4. 

ti.  1  and  8.  We  prefer  not  to  give  an  answer 
to  these  questions.  They  involve  points  of 
procedure  under  the  local  laws,  to  which  the 
Privy  Council  would  attach  little  or  no  weight, 
and  on  which  we  could  only  venture  an  opinion 
After  an  examination  of  local  statutes,  without 


any  good  purpose.    We  may  say  in  general 

that  upon  all  the  main  points  of  the  case  we 

think  that  an  appeal  would  be  successful,  and 

that  the  judgment  of  the  Superior  Court,  .as 

given  in  the  opinion  of  Mr.  Justice  Stuart,  is 

substantially  sound,  and  w^ill  be  restored. 

J.  F.  Stephen, 

J.  P.  Benjamik. 
Temple,  March  6,  1878. 

QUEBEC  DECISIONS. 

The  following  is  a  digest  of  the  principal 
decisions  reported  in  the  3r(l  volume  of  the 
Quel>ec  Law  Reports  (1877)  : 

Accident. — See  Negligence. 

Adjudicataire. — Under  the  Code  of  Civil  Pro- 
cedure, the  adjudication  of  an  immoveable  is 
always  without  warranty  as  to  contents,  and 
the  adjudicataire  cannot,  by  opposition  afin  de 
conserver  on  the  proceeds  of  sale,  claim  the 
value  of  a  deficit  in  contents. — PeUetier  v. 
Ckaase^  3  Q.  L.  R.  65  ;  Douglas  v.  Douglas^  lb.  197. 

Affidavit. — 1.  In  an  affidavit  for  attachment 
before  judgment,  the  words  '•  may  lose  his  debt 
or  sustain  damage  "  held  sufficient. — Andersen 
y.Brmyaard,  3  Q.  L.  R.  287. 

1.  Affidavits  to  procure  revendication,  capias 
or  attachment,  are  completely  exhausted  by  the 
issue  of  the  writ,  and  are  of  no  value  as  proof 
in  the  case.  Crehen  v.  Hagerty,  3  Q.  L.  R.  322. 
But  otherwise  held  in  Bergevin  v.  Vermilion^  lb. 
134. 

3.  An  »iffidavit  for  capian  ad  respondendum^  al- 
leging a  debt  to  exist,  need  not*  state  when  the 
name  was  contracted,  nor  show  that  it  was  con- 
tracted witliin  the  five  years  next  preceding. — 
Maguire  v.  Rocked,  3^Q.  L.  R.  347. 

4.  Nor  that  the  fale  and  delivery  were  made 
to  the  defendant,  when  they  are  alleged  to  have 
been  made  <'  at  his  instance  and  request.'' — lb. 

5.  When  the  UivU  upon  which  his  belief  is 
baned  are  sworn  to  directly,  and  not  as  hearsay, 
the  (leposant  is  not  bound  to  disclose  the  name 
of  any  informant. — lb. 

Agent. — A  merchant  in  Quebec,  acting  as  the 
agent  of  a  principal  in  Ontario,  and  as  such  re- 
ceiving goods  subject  to  freight  and  demurrage, 
held  personally  liable  for  such  charges,  although 
the  master  of  the  vessel  knew  that  the  mer- 
chant so  receiving  the  goods  was  acting  a» 
agent. — Thwaites  v.  CoulthurU  ei  al.^  3  Q.  L.  B^ 
104. 
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2.  Bnt  the  contiary  would  be  held  if  the 
merchant  were  acting  for  a  home  principal. — lb. 

3.  An  agent  doing  an  act  that  injures  a  third 
party  is  personally  liable  to  the  person  injured, 
though  he  only  carried  out  the  orders  of  his 
principal,  if  such  orders  were  illegal. — Holton 
#  Aikina,  3  Q.  L,  R.  289. 

See  Election  Law, 

Appeal. — 1.  There  is  no  appeal  to  the  Court 
of  Queen's  Bench  from  a  judgment  rendered  by 
the  Superior  Court  in  proceedings  concerning 
municipal  matters,  and  fill  ling  under  the  dis- 
positions of  Chapter  10  of  the  Code  of  Proce- 
dure.— Danjou  ^  Marquis^  3  Q.  L.  R.  335. 

2.  The  amount  demanded  determines  the 
r%ht  of  appeal,  and  not  the  amount  of  the 
judgment  appealed  from. — Boudreau  ^  Sulie^  3 
Q.  L.  R.  336  J    O.  T.  R.  Co.  #  Godbout,  lb.  346. 

3.  There  is  no  appeal  to  the  Circuit  Court 
from  a  decision  of  a  County  Council  sitting  in 
appeal  on  a  valuation  roll. — Mevnier  et  al.  ^ 
Corporation  of  County  of  Levity  3  Q.  L.  R.  345. 

4.  There  is  an  appeal  to  the  Queen's  Bench 
from  a  judgment  homologating  an  uncontested 
report  of  distribution. — Shortia  4'  Normandy  3 
Q.  L.  R.  382. 

5.  The  proceeding  by  opposition,  granted  to 
the  creditor  under  761  C.  P.,  does  not  deprive 
him  of  his  appeal. — lb. 

Attorney. -^-^e  Cost$. 

Bet. — No  action  lies  for  the  recovery  of  a  bet 
made  on  a  batteau  race,  this  not  coming  within 
the  exception  mentioned  in  Art.  1927  C.C. — 
Wayner  v.  VHttitie,  3  Q.  L.  R.  373. 

Capiat. — See  Affidavit. 

Certiorari, — A  writ  of  Certiorari  may  issue 
after  the  six  months  from  conviction,  provided 
the  application  has  been  made  within  the  six 
monthB.— Ex  parU  Fisety  3  Q.  L.  R.  102. 

Clerical  Intimidation. — See  Election  Law. 

Collision. — 1 .  A  steam  tug  proceeding  down 
the  St.  Lawrence  met  two  barques,  and  in  pass- 
ing between  them  came  into  collision  with  one 
which  ported  her  helm.  Held,  that  the  tug 
was  in  fault  for  not  keeping  out  of  the  way, 
and  the  barque  also  for  not  keeping  her  course. 
— rA«  Ro$a,  3  Q.  L.  R.  2x.  ! 

2.  Admissions  of  a  master  of  a  ship  respect- 
ing a  collision  are  evidence  against  the  owners, 
although  made  after  the  collision;  but  the 
]Murtj  affected  by  them  may  g^ve  counter 
evidence. — lb. 


3.  Where  two  ships  are  each  to  blame  for  a 
collision  in  Canadian  waters,  an  Act  of  the 
Parliament  of  Canada,  which  precludes  recovery 
of  damage  by  either,  held  operative,  although 
the  Admiralty  rule  which  divides  the  loss  pre- 
vails in  England  and  has  been  recently  applied 
in  a  case  of  collision  on  Canadian  waters,  on  an 
appeal  to  the  Privy  Council,  but  without  the 
Act  being  brought  under  special  notice  there. — 
The  Langthaw,  3  Q.  L.  B.  143. 

4.  In  a  case  of  collision,  the  fault  being  mu- 
tual, the  Admiralty  rule  will  apply,  as  between 
the  owners  of  cargo  and  the  delinquent  ships, 
dividing  the  loss ;  each  ship  is  answerable  for 
a  moiety. — lb. 

5.  On  an  appeal  to  the  Privy  Council,  where 
their  Lordships  name  assessors,  an  opinion  on 
a  nautical  point  given  by  Canadian  assessors 
may  be  overruled. — lb. 

Common  Carrier. — There  is  an  implied  en- 

« 

gagement  on  the  part  of  public  caniers  of  pas- 
sengers for  hire  towards  those  carried  that 
they  shall  not  be  exposed  to  undue  or  unrea- 
sonable danger  in  embarking  on  or  landing 
from  the  vessels  of  such  carriers.  And  there- 
fore a  Steamboat  Company,  being  a  public 
carrier,  using  a  wharf  for  the  purpose  of  em- 
barking and  landing  passengers,  is  bound  to 
take  all  possible  precautions  for  the  prevention 
of  accidents  by  the  crowding  of  the  public  on 
the  wharf,  and  any  dangerous  portion  of  the 
wharf  should  be  sufficiently  lighted  at  night  to 
ensure  the  protection  and  safety  of  passengers. 
—Borlate  v.  St.  L.  S.  N.  Co.^  3  Q.  L.  R.  329. 
Conirainte  par  corp$. — See  Guardian, 
Costs. — An  attorney  ad  litem  cannot  recover 
from  his  client  costs  in  suits  which  are  still 
pending  and  undecided. — Molony  v.  Fitzgerald^ 
3  Q.  L.  R.  381. 

2.  An  attorney  is  not  bound  to  refund  the 
costs  which  he  received  by  distraction  granted 
him,  though  the  judgment  imder  which  he  ob- 
tained them  was  afterwards  set  aside  by  the 
Court  of  Appeal. — Holton  v.  Andrews  et  al  j  3- 
Q.  L.  R.  16. 

3.  Even  if  a  party  who  has  succeeded  in  first 
instance  succeeds  also  in  Review,  the  Court 
will  not  allow  him  costs  in  Review  if  it  is  of 
opinion  that  fraud  has  been  proved  against 
him,  and  that  he  succeeds  only  on  technical 
grounds. — Blouin  v.  Langelier^  3  Q.  L.  R.  272. 

Costs^  Security  for. — 1.  A  seaman  of  a  foreign 
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ressel  sning  for  wages,  and  descnbing  himself 
as  "  of  Norway,  now  at  Quebec,"  will  be  com- 
pelled to  give  secnrity  for  costs. — Andersen  v. 
Brusgaard,  3  Q.  L.  R.  287. 

2.  Where,  by  a  letter  addressed  to  the  sup- 
pliant, the  Public  Works  Department  offered 
the  sum  of  $3,050  in  full  settlement  of  the 
suppliant's  claim  against  the  Department,  an 
application  on  the  part  of  the  Crown  for  secu- 
rity for  costs  was  refused,  on  the  ground  that 
the  Crown  in  this  case  could  suffer  no  incon- 
venience from  not  getting  security,  and  the 
application  was  not  made  in  proper  time. — 
Woody.  The  Queen,  3  Q.  L.  R.  17. 

County  Councils. — County  Councils  have  the 
same  power  as  Local  Councils  to  pass  by-laws 
prohibiting  the  sale  of  intoxicating  liquors. — 
Hart  T.  Corporation  of  County  of  Missisquoi^  3 
Q.  L.  R.  170. 

Cure. — See  Election  Law, 

Damayes. — 1.  Physical  and  mental  pain  may 
give  rise  to  the  action  of  damages  resulting 
from  a  bodily  injury. — Pelletier  v.  Bernier,  3 
Q.  L.  R.  111. 

2.  The  measure  of  damages  for  the  detention 
of  a  vessel  after  a  collision  is  the  amount  she 
can  earn  while  unemployed  by  reason  of  it. — 
The  Normantofij  3  g.  L.  R.  303. 

Deeret, — See  Adjudicataire. 

Delivery. — Absence  of  delivery  is  only  an  in- 
dication of  fraud,  and  it  may  be  rebutted  by 
other  presumptions  equally  strong. — Bell  j- 
Riekaby,  3  Q.  L.  R.  243. 

Deposit. — See  Notice  of  Deposit. 

Election  Law. — 1.  The  threat  by  a  Catholic 
priest  to  refuse  the  Sacraments  to  those  who 
should  vote  for  a  candidate,  constitutes  an  act  of 
undue  influence  within  the  terms  of  clause  2r>8 
of  the  Quebec  Election  Act. — Hamilton  v.  Beau- 
eketney  3  Q.  L.  R.  75. 

2.  Where  the  curr't  of  a  county  take  an  active 
part  in  an  election  in  favor  of  one  of  the  candi- 
dates who,  in  a  speech  to  the  electors,  declared 
himself  the  candidate  of  the  clergy,  that  he  was 
brought  out  by  the  clergy,  and  that  without 
the  assurance  of  their  support  he  would  not 
have  accepted  the  candidature,  the  cur^s  will 
be  considered  agents  ot  the  candidate,  and  the 
latter  will  be  responsible  for  their  acts.  There- 
fore, if  a  cur^f  so  constituted  agent,  threatens 
bis  parishioners  in  the  presence  of  a  candidate 
with  a  refusal  of  the  sacraments  in  case  they 


vote  for  the  opposite  candidate,  the  candidate 
present  will  bo  deemed  to  have  consented  to 
this  act  of  undue  influence  and  to  have  ap- 
proved it,  and  will  be  disqualifled,  if  in  a  speech 
pronounced  some  hours  afterwards  he  declares 
himself  the  candidate  of  the  clergy,  and  does 
not  disavow  the  threats  or  free  himself  other- 
wise from  responsibility. — lb. 

3.  It  is  '<  treating  *'  within  the  meaning  of  Sec. 
257  of  the  Quo.  Eloction  Act^  for  a  candidate  to 
give  a  glass  of  liquor  to  the  representatives  of 
the  two  candidates  And  the  deputy  returning' 
officer,  in  the  poll,  saying  :  "  Gentlemeu,  if  you 
wish  to  take  a  gla^N  of  brandy  there  is  some  in 
the  room  ;  go  and  help  yourselves,  but  before 
you  go,  go  and  vote  for  whom  you  like." — lb. 

4.  A  deed  given  to  transfer  property  to  a 
candidate  merely  to  qualify  him,  and  wiih  the 
intention  that  the  property  shall  for  all  other 
purposes  remain  in  the  possetision  of  the  trans- 
feror, is  insufticient  under  Sect.  124  of  the 
Election  Act,  even  though  it  be  clothed  with 
all  the  formalities  rec^ured  for  the  valid  trans- 
fer of  the  property.  And  the  proof  of  such 
intention  appears  in  the  fact  of  simulated  pay- 
ment of  the  price,  and  the  transferor  remaining 
in  possession  of  the  immovable  as  proprietor.^ 
lb. 

5.  Even  if  the  petitioner  succeeds,  each  party 
will  be  ordered  to  pay  his  own  costs  where  the 
defendant  succetKls  in  a  recriminatory  case 
under  section  55  of  the  Election  Act. — lb. 

6.  The  Provincial  Legislature,  in  enacting 
the  Quebec  Controverted  Elections  Act,  hav- 
ing created  the  Superior  Court  a  tribunal 
for  the  purpose  of  trying  election  peti- 
tions in  a  manner  which  should  make  iU 
decisions  final,  the  prerogative  right  to  admit 
an  appeal  from  such  deciisions  to  Her  Majesty 
in  Her  Privy  Council  does  not  exist. — Landry  v. 
Tyierye,  3  Q.  L.  R.  202. 

7.  Under  the  Election  Act  of  1S75,  (1)  tho 
valuation  roll  is  conclusive  as  to  the  value  of 
the  property.  (2)  No  one  can  be  on  the  list 
of  electors  if  he  is  not  on  the  roll.  (3)  All 
those  who  by  the  roll  appear  (jualified  should 
be  on  the  electoral  list,  unless  there  be  personal 
disqualification  which  does  not  appear  on  the 
roll. — Electoral  Lists  of  Kamouraska^  3  Q.  L.  R, 
308. 

8.  The  Municipal  Code  directs  how  a  valua* 
tion  roll  may  be  attacked,  and  in  a  collateral 
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proceeding,  such  as  a  contestation  of  the  elec- 
toral lists,  what  has  been  finally  decided  as  to 
this  roll  cannot  be  (}Ue8tioned. — lb. 

9.  The  Secretary-Treasurer  has  no  right  to 
correct  the  valuation  roll. — lb. 

10.  A  and  B  own  conjointly  and  in  equal 
shares,  a  property  valned  on  the  roll  at  $200  or 
$300.  Neither  should  be  put  on  the  list. 
Similarly,  if  A  and  B  are  conjointly  and  in 
equal  shares  tenants  of  a  property  for  which 
they  pay  annually,  according  to  the  roll,  $20  or 
-$30,  neither  should  be  put  on  the  list.  In  the 
former  case,  to  give  both  the  right  to  vote,  the 
property  should  be  valued  at  f  400  at  least.  In 
the  second  case,  to  entitle  both  to  vote,  the  rent 
Hhouid  be  at  least  $40.  But  if  A  and  B  own 
together  a  property  valued  at  $300,  A  one-third 
and  B  two-thirds,  B  may  vote  but  not  A. — lb. 

11.  In  the  following  caKes  complaint  may  be 
made  to  the  Council  against  the  list  made  by 
the  Secretary-Treasurer,  or  an  appeal  taken  to 
the  Judge  from  the  decision  of  the  Council : — 
<1)  Under  beet.  33  of  the  Electoral  Act  of  1875, 
which  provides  that  if,  on  proof,  the  Council  is 
of  opinion  that  a  property  has  l>een  leased, 
ceded  or  transferred  solely  to  give  some  one  a 
light  to  vote,  it  may  8trike  from  the  list  the 
name  of  such  person,  on  written  complaint  to 
that  effect.  (2)  On  facts  depriving  a  person  of 
tbe  right  to  vote  who  otherwise  would  have  all 
the  necessary  qualiticatioos,  when  these  facts 
are  not  apparent  on  the  valuation  roll  or  the 
voters'  list,  as  when  a  person  on  the  list  is  nut 
a  subject  of  Her  Majesty,  or  is  alHicted  with 
legal  incapacity,  as,  for  example,  interdicted  for 
mental  alienation,  ur  a  felon,  (3)  If  the  Soc- 
retary-Treanurer  has  placed  on  the  list  a  person 
who  is  not  entitled  to  vote,  under  arts.  11,  207 
and  270  of  the  Act,  Sett.  14,  amended  by  39 
Vict,  c,  13;  s.  2.  (4)  If  the  Sccretarv-Treasurer 
has  omitted  a  jierson  who  by  the  roll  is  entitled 
to  vote,  and  not  otherwise  disqualitied,  or  has 
inserted  the  name  of  a  person  who  by  the  roll 
appears  not  to  be  qualiticd.  (5)  On  facts  af- 
fecting the  right  to  vote,  and  wnich  do  not 
appear  by  the  roll,  <is  if  a  tenant  does  not  re- 
Hide  at  the  place.  (Sect.  2.  par.  5,  Election 
Actof  1875.)— lb. 

12.  The  cur<\  as  occupying  the  preshythre^  is 
not  an  occupant  within  the  meaning  of  the 
Election  Act. — lb. 

13.  In  an  action  for  the  recovery  of  a  line 


under  sections  245  and  246  of  the  Quebec  Elec- 
tion Act,  it  is  sufficient  to  allege  and  prove  the 
giving  of  drink  or  other  refreshment  by  a  can- 
didate, to  an  elector  during  the  election,  with- 
out alleging  or  proving  the  existence  of  any 
wrong  motive  whatever. — Phdibert  v.  Lacerte, 
3  Q.  L.  R.  152. 

Evidence. — In  penal  actions  instituted  under 
sections  126  and  130  of  the  Quebec  Election 
^ct,  the  strict  rules  of  law  will  be  applied  to 
the  evidence.— JV«aM/i  4-  Su  Cyr^  3  Q.  L.  R.  147. 

2.  Secondary  evidence  of  the  contents  of  an 
insurance  policy  will  not  l)e  allowed,  where  the 
original  policy,  though  deposited  in  another 
district,  could  have  been  obtained. — Reg.  v. 
JBourattOi  3  Q.  L.  R.  359. 

3.  Parole. — Although  ambiguous  terms  in  a 
written  instrument  may  be  explained  by  parole 
evidence  of  a  usage,  they  cannot  be  explained 
by  parole  evidence  of  a  conversation  which 
took  place  when  the  contract  was  made.— Con^ 
nolly  V.  Provincial  Insurance  Co.j  3  Q.  L.  R.  6. 

4.  If  secondary  evidence  l»e  adduced  without 
objection,  it  is  presumed  that  the  party  who 
might  have  objected  to  such  evidence,  but 
failed  to  do  so,  has  waived  his  right  to  urge 
such  objection. —  Thwaites  v.  Coulthurttj  3  Q.  L.  R. 
104. 

Exception  to  thejorm, — Where  the  writ  of  sum- 
mons sets  forth  only  one  of  plaintifiPs  three 
Christian  names,  and  indicates  the  others  by 
their  initial  letters,  the  action  will  be  dismissed 
on  exception  to  the  fonn. — Gauthier  v.  CaUa^f^ 
han,  3  Q.  L.  R.  384. 

Exchange,  Rate  of. — The  promoters  having 
stated  aod  proved  their  loss  in  U.  8.  currency, 
the  Registrar  and  merchants  reported  an  equi- 
valent amount  in  gold,  not  at  the  current  rat« 
of  exchange,  but  at  the  rate  as  on  the  day  of 
collision.  The  Coui-t,  upon  contestation,  main- 
t;iined  the  report. —  Tfte  Frank,  3  Q.  L.  R.  193. 

Expertise. ^^Where^  in  consequence  of  a  deed 
improbated  having  been  drawn  up,  and  the  dif- 
ferent parts  put  together,  in  an  unusual  and 
slovenly  manner,  doubt  arises  as  to  the  gen- 
uineness of  a  part  of  it,  an  expertise  may  be 
ordered  as  to  the  genuineness  of  that  part  of 
the  deed  to  which  such  doubt  relates. — Hamel 
et  al.  tj-  Panety  3  Q.  L.  R.  174. 

Fahrique. — 1.  Plaintiffs,  styling  themselves 
parishioners  and  freeholders,  and  seeking  to 
set  aside  resolutions  of  the  Fabrique  for  the 
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porchAne  of  a  lot  for  a  cemetery  and  the  pay- 
ment of  money  therefor,  and  demanding  that 
the  churchwardens  he  forbidden  to  carry  out 
the  resolutions  at  the  expense  of  the  Fabrique, 
were  not  maintained  in  their  action,  which  was 
dismissed  on  demurrer  for  want  of  intcrcKt,  as 
well  rations  pertonae  as  ratione  materiae ; — ralione 
pertonae^  liecause  their  right  of  action,  if  any 
they  bad,  could  be  founded  only  on  their  (]ual- 
ity  of  fabriciann,  and  Roman  (*atholic  parish- 
ioners alone  are  ta^icians.  Batione  materiae^  l)e- 
cause  parishioners  and  freeholders,  even  Roman 
Catholics,  have  no  personal  interest  in  the 
moneys  of  the  Fabrique,  and  consequently  they 
suder  personally  no  prejudice  by  tlie  mode  in 
w^hich  the  moneys  are  disposed  of — Carrier  v. 
Les  CuT^  k*i.  de  N.D.  de  la  Victoire,  3  Q.  L.  R. 

2.  The  allegation,  that  the  plaintiifH  are 
parishioners  and  fabricians  of  a  Roman  Catholic 
parish,  is  not  sufficient  -,  it  must  be  alleged 
that  they  are  Roman  Catholics. — lb. 

Fraud. — Fraud  is  not  presumed,  it  must  be 
proved. — Neault  v.  St.  Cyr,  3  Q.  L.  R.  147. 

Guardian. — 1 .  The  fact  that  the  guardian  ap- 
pointed to  a  seizure  h  a  minor  does  not  inval- 
idate the  seizure,  if  the  eft'ects  seized  have  re- 
mained in  the  possession  of  the  defendant,  and 
if  the  guardian  is  voluntarj'. — Cotev.  Jacob^  'S 
<J.  L.  R.  5. 

2.  A  judicial  guardian,  refusing  to  give  up 
the  effects  seized  to  the  bailiff  wht)  is  the  bearer 
of  the  writ  of  vejtd.  ex..  is  subject  to  contrainU 
par  corps  only  after  ]>eing  condemned  by  the 
Court  to  give  them  up  within  a  certain  deliiy, 
and  this  rule  has  been  served  on  him. — UauV' 
reau  v.  Longohardi,  3  Q.  L.  R.  ll»5. 

Habtin  Corjuu. — As  a  general  rule,  wIhto  a 
minor  in  brought  before  the  Court  hy  huhras 
corpus,  if  he  be  of  an  age  to  exercise  a  i  hoii  e, 
the  ( *ourt  will  permit  him  to  choobc  as  to  the 
tuKtody  in  which  he  will  be. — AVy.  v.  JIuiL  3 
Q.  L.  R.  13«. 

S<rmhU.  the  al)ove  rule  would  not  apj»ly  in 
the  cane  of  a  girl  under  1«.  leaving  the  house 
of  her  father,  mother  or  other  i)erson  having 
lawful  charge  of  her ;  nor  in  the  case  of  a  re- 
fractory child,  under  14,  liable  to  ])e  sent  to  an 
Industrial  School  under  32  Vict.  c.  17.— lb. 

See  Review. 

Bu*band  and  Wije. — 1.  Although,  under  the 
proTifiions   of  the  Registry  Ordinance,  repro- 


duced by  Art.  1301  C.  C  ,  a  wife  cannot  bind  her- 
self with  or  for  her  husband  otherwise  than  an 
being  common  as  to  property,  she  may  never- 
thol«86  legally  renounce  her  hypothecary  rights 
upon  the  property  of  her  husband  in  favor  of  a 
creditor  of  her  husband. — Thibaudeau  v.  /V- 
rault,  A  g.  L.  R.  71. 

2.  A  propre  atneubli  of  the  wife  may,  during 
the  community,  be  effectually  hypothecated  by 
the  husband ;  and  the  wife,  even  if  she  have 
the  clause  de  reprises  in  her  favor,  and  though 
she  may  renounce  the  community,  cannot  de- 
feat such  mortgage. — Hamel  v.  Panet^  3  Q.  L.  R. 
173. 

3.  A  married  woman  cannot  legally  renounce, 
in  favor  of  a  creditor  of  her  huslmnd,  her  hyptv 
thecary  rights  on  the  property  of  lier  husl)and 
and  of  the  community  ;  and  this  notwithstand- 
ing the  provision  of  the  Registry  •  Ordinance, 
declaring  that  '<  no  maiTied  woman  ^hall  be- 
come security  or  incur  any  liability,  other  than 
as  commune  en  biens  with  her  husband,  for  debts 
or  obligations  entered  into  by  her  husl)and  bo- 
fore  their  marriage,  or  which  may  be  entered 
into  by  her  husband  during  their  marriage." 
—lb. 

4.  The  question  whether,  notwithstanding 
the  Registr}'  Ordinance,  a  married  woman  could 
legally  become  jointly  bound  with  her  husband 
for  the  debt  of  a  third  person,  considered,  and 
observations  in  the  three  Courts  respecting  the 
case  of  Jodoin  v.  JJu/resne,  3  Q.  h.  H.  181). — lb. 

Immovfahle  by  Destination.  —  The  appellant 
purchased  at  a  ]>ailitl's  sale,  held  under  a  writ 
of  fieri  facias  de  bonis,  for  taxes,  certain  move- 
able efiects  fonninjr  the  plant  of  a  brewery, 
(the  proj)rietor  of  the  brewery  not  objecting  to 
a  sale,)  and  aIIow»;d  the  same  to  remain  on  the 
])rewery  premises  on  storage.  The  brewery  wtis 
some  months  afterwards  sold  by  the  sheriff 
under  a  writ  de  trrri^i,  tlie  plant  being  still 
tliereon.  and  adjudged  to  the  n-sjmnilent.  The 
appellant  ^ave  no  notice  of  liis  elaim  to  the 
goods,  and  filed  no  opix'siti^n  to  withdmw 
them,  but  after  the  sale  to  rtspontlcnt,  sought 
to  revendieate  tlnia  in  his  hands.  Ih/J,  (dis- 
missin;^  the  action;  that  the  ellects  were  im- 
movtables  by  destination,  and  although  the 
bailitrs  Side  had  under  the  circumstances  passed 
the  proi)erty  thcreui  to  appellant,  yet  as  he  had 
allowed  the  effects  to  be  virtually  included  in 
the  sheriffs  sale  of  a  brewery,  he  had  only  him- 
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self  to  blame  if  an  innocent  purchaser  of  the 
brewery  retained  all  the  plant  which  he  found 
therein,  when  adjudged  to  him. — Budden  ^ 
Knight,  3  Q.  L.  R.  273. 

Injunction. — 1.  The  writ  of  injunction  is  a 
civil  remedy  provided  and  regulated  by  the 
laws  of  England  for  the  protection  of  property 
and  the  maintenance  of  civil  rights ;  and  the 
Imperial  Statute  14  Geo.  Ill,  c.  83,  s.  8,  having 
enacted  in  effect,  that  in  the  Province  of  Quebec 
"  in  all  matters  of  property  and  civil  rights  re- 
sort should  be  hml  to  the  laws  of  Canada  as  the 
nile  for  the  decision  of  the  same,"  and  that  all 
suits  respecting  such  property  and  civil  rights 
should  "  be  determined  agreeably  to  the  said 
laws  and  customs  of  Canada"  until  changed  by 
subsequent  legislation  ;  and  the  proceeding  by 
injunction  not  having  been  established  by  any 
subsequent  legislation  applicable  to  the  said 
Province,  it  cannot  be  allowed  as  a  general  re- 
medy, or  as  a  remedy  in  a  case  such  as  the 
present. — Carter  v.  Breakey,  3  Q.  L.  R.  113. 

2.  The  powers,  of  a  civil  nature,  of  the  Court 
of  King's  Bench  and  of  the  judges  thereof,  as 
created,  defined  and  regulated  by  the  provincial 
statute  3 4  Geo.  Ill,  c.  6,  s.  8,  and  now  vested 
in  the  Superior  Court,  and  in  the  judges  there- 
of, do  not  include  the  power  of  granting  writs 
of  injunction. — lb. 

3.  Although,  for  the  reasons  above  mentioned, 
the  writ  of  injunction  naver  has  been,  and  is 
not  now,  in  the  Province  of  Quebec,  a  legal  re- 
medy except  in  particular  cases  provided  for  by 
the  legislature,  yet  the  prerogative  writ  of  man" 
damusj  which  is  generally  used  "  for  public 
purposes,  and  to  compel  the  performance  of 
public  duties,"  has,  at  all  times,  since  the  Pro- 
vince became  a  British  colony,  been  a  legal 
remedy  therein,  as  an  incident  to  the  public 
law  of  the  empire. — lb. 

4.  The  writ  of  injunction  and  the  writ  of 
mandamus,  although  they  may  in  some  cases 
produce  nearly  identical  t- ffecta,  are  not  in  prin- 
ciple, nor  generally  speaking,  the  same ;  and, 
therefore,  Art.  1022  C.  P.,  expressly  allowing 
the  writ  of  mandamus  in  certain  cases,  cannot 
be  considered  as  tacitly  allowing  the  writ  of  in- 
junction in  the  same  cases. — lb. 

Insolvent  Act. — 1.  It  is  not  necessary  that  the 
affidavit  under  section  9  of  Aie  Insolvent  Act 
of  1875  should  show  that  the  claim  is  not  se- 
cured, provided  such  affidavit  be  in  the  form 


prescribed  by  the  Act. — Bar  beau  ^  LarockelU,  3 
Q.  L.  R.187. 

2.  A  creditor  who  has  no  domicile  in  the 
Province  of  Quebec  is  not  bound  to  give  secu- 
rity for  costs  in  suing  out  a  writ  of  attachment. 
— /?wrf  V.  LarochclUj  3  Q.  L.  R.  93. 

3.  The  holder  oi  negotiable  paper,  the  maker 
and  endorser  of  which  have  both  become  insol- 
vent, and  who  has  received  a  dividend  from 
one  of  them,  cannot  prove  his  claim  against 
the  estate  of  the  other  for  the  full  amoilnt 
mentioned  in  the  paper — on  the  contrary  be 
must  deduct  the  amount  of  dividend  received 
from  the  estate  of  the  other  party.  But  if,  after 
proof  made,  dividends  are  received  from  the 
estate  of  another  party,  the  creditor  is,  never- 
theless, entitled  to  dividends  upon  the  whole 
amount  proved  *,  provided  the  dividends  do  not 
exceed  100  cents  in  the  dollar  on  the  balance 
really  due. — In  re  Bocketfe,  3  Q.  L.  R.  97. 

4.  One  Farmer,  a  hotel-keeper,  l)eing  largely 
indebted  to  the  appellant,  a  notarial  deed  of  sale, 
duly  registered,  was  passed  l>etween  them, 
whereby  Farmer  sold  to  appellant,  with  right 
of  redemption  within  three  years,  certain  move- 
able and  immoveable  property,  comprising  the 
hotel  and  furniture,  being  the  bulk  of  his  estate, 
for  a  certain  stated  valuable  consideration. 
Farmer  remained  in  possession  of  the  property 
under  lease  from  appellant,  and  continued  to 
carry  on  his  business  as  iisual.  About  ten 
months  afterwards  he  became  bankrupt  and 
the  respondent  was  appointed  his  assignee.  In 
the  meantime  appellant  had,  with  Farmer's 
consent,  granted  a  lease  of  the  moveables  to 
Trihcy  and  Johnson,  in  whose  hands  they  were 
when  respondent  revendicated  them  as  part  of 
Farmer* s  insolvent  estate.  Trihey  and  John- 
son did  not  contest,  but  the  appellant  inter- 
vened and  claimed  the  effects  under  the  deed  of 
sale  above  mentioned.  The  respondent  con- 
tested the  intervention,  prayed  to  have  the 
deed  in  question  annulled  and  set  aside  as  hav- 
ing been  made  in  fraud  of  Farmers  creditors. 
IJeld,  that  under  the  circumstances  there  waft 
no  fraud  or  illegal  preference,  either  within  the 
provisions  of  the  Insolvent  Act  or  of  the  Civil 
Code,  and  that  even  were  fraud  disclosed,  the 
Court  could  not,  on  such  an  issue,  declare 
fraudulent  and  annul  that  part  of  the'  deed  af- 
fecting the  immoveablvs. — Bell  4"  Rickahy,  S 
Q.  L.  R.  243. 
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5.  An  insolvent  copartnership  cannot  under 
the  Insolvent  Act  of  1875  and  amending  Acts, 
offer  two  compositions  ;  one  to  the  creditors  of 
the  copartnership,  and  the  other  to  the  creditors 
of  the  copartners  individnally  or  of  any  of 
them. — Oelina$  v.  Drew,  3  Q.  L.  R.  361. 

6.  A  creditor  for  an  amount  under  $500  is 
without  quality  to,  petition  against  resolutions 
passed  at  a  meeting  of  creditors,  or  against  the 
appointment  of  an  assignee. — In  re  Morgan  ^ 
Smu,  3  Q.  L.  R.  376. 

Inntrance. — 1 .  Where  an  insurance  company 
in  refusing  to  pay  a  loss,  did  not  ohject  par- 
ticularly to  informal  notice  of  loss,  held,  that 
this  was  a  waiver  of  their  right  to  a  formal  or 
drcomstantial  notice.  —  Oareeau  v.  Niagara 
ifstea/  Inntranee  Co.,  3  Q.  L.  B.  337. 

2.  Where  hy  the  terms  of  a  policy  of  insur- 
ance, the  statements  and  representations  in  the 
application  are  made  part  of  the  contract,  and 
bv  the  policy  all  such  statements  and  repre- 
sentations are  warranted  to  he  truci  folse  repre- 
sentations and  fraudulent  suppressions  in  the 
application  may  he  urged  hy  the  insurer  as  a 
cause  of  nullity  in  the  contract,  in  an  action  to 
hare  the  policy  cancelled  and  delivered  up. — 
N,  r.  Lt/e  In*.  Co.  v.  ParetU,  3  Q.  L.  R.  163. 

3.  Where  the  misrepresentations  in  the  ap- 
plication are  to  the  knowledge  of  the  assured, 
such  nullity  may  he  invoked  hy  the  insurer, 
without  any  return  of  premiums  paid. — Ih. 

4.  An  assignment  of  the  policy  can  convey 
no  greater  rights  than  the  assured  himself  had. 
— Ih. 

Jnterlocutar^  JudgmeiU. — The  judge  who  ren- 
ders the  tioal  judgment  has  power  to  reverse 
all  interlocutory  judgments. — Archer  v.  Lortie, 
3  Q-  L.  B.  159. 

Jurudiction. — 1.  A  District  Magistrate's  Court, 
in  civil  matters,  has  no  jurisdiction  over  a  de- 
fendant residing  heyond  the  district  wherein 
the  Court  nis.-^Ez parte  Fiut,  3  Q.  L.  R.  102. 

2.  An  action  en  declaration  d^hypotk^qiu,  for  a 
sum  of  $36,  does  not  fall  within  the  jurisdic- 
tion of  the  non-appealable  branch  of  the  Circuit 
Court.— i/aM<fv.  Coie,  3  Q.  L.  R.  322. 

Jury.— On  a  trial  lor  forgery,  the  panel  of 
l^tit  jurors  contained  the  names  of  Robert 
Grant  and  Robert  Crane.  The  name  of  Robert 
Onnt  was  called  from  the  panel,  and  Robert 
Grant,  as  was  supposed,  went  into  the  box,  and 
was  duly  iwom  as  Robert  Grant  without  chal- 


lenge. The  prisoner  was  convicted.  Before 
the  jury  left  the  l)ox,  it  was  discovered  that 
Robert  C'rane  had  by  mistake  answered  to  the 
name  of  Robert  Grant,  and  that  Robert  Crane 
waA  really  the  person  who  served  on  the  jury. 
On  a  reserved  case,  keltL,  that  there  had  been  a 
mistrial,  and  the  prisoner  should  be  tried  again, 
(Dorion,  C.  J.,  and  Sanborn,  J.,  dissenting).-^ 
Reg.  V.  Feore,  3  Q.  L.  R.  219. 

Lessor  and  Lessee. — I.  C.  purchased  an  agri- 
cultural implement  from  G.,  a  dealer  in  such 
things,  with  the  understanding  that  it  should 
be  removed  without  delay.  Shortly  after,  C. 
went  for  the  implement,  hut  snow  having  fallen 
and  the  article  being  frozen  in,  it  was  allowed 
to  remain  until  spring,  when  it  was  seized  for 
rent  due  by  G.  Beld,  that  under  the  circum- 
stances the  implement  was  transiently  and  ac- 
cidentally on  the  premises,  and  not  subject  to 
the  landlord's  privilege.  MeOreevy  v.  Oingrat, 
3Q.  L.  R.  196. 

2.  Where,  by  the  lease,  the  lessee  elects 
domicile  at  the  premises  leased,  the  rent  is 
payable  there,  and  if  no  demand  of  payment 
has  been  made,  prior  to  suit,  at  such  domicile, 
the  action  will  be  dismissed  on  defendant  show- 
ing that  he  was  ready  to  pay  the  rent  there  and 
bringing  the  money  into  Court. — Hearn  v. 
McQolrick,  3  Q.  L.  R.  368. 

3.  Art.  8tt9  C.  C.  P.  is  more  extensive  than 
1641  C.  C,  and  in  giving  the  Court  in  vacation 
power  to  dispose  of  cases  arising  from  the  rela- 
tion of  landlord  and  tenant,  it  comprises  a 
special  action  to  cause  to  cease  a  trouble  for 
which  the  lessor  is  responsible. — Proc.  Gen, 
pro.  Reg.  v.  Cotf,  3  Q.  L.  R.  235. 

4.  A  lessor  who  permits  one  of  his  tenants  to 
change  the  destination  of  the  premises  leased, 
by  carrying  on  therein  a  trade  which  renders 
uninhabitable  the  premises  leased  by  the  same 
lessor  to  neighboring  tenants,  is  considered  to 
have  sanctioned  this  change  of  destination,  and 
his  reHponsibility  is  ihe  same  as  if  he  had  spe- 
cially authorized  it  by  a  lease.  If  the  stipula- 
tions of  the  lease  are  opposed  thereto,  the 
landlord  alone  can  invoke  them  and  sue  for  the 
faithful  performance  of  them  or  the  cancella- 
tion of  the  lease. — lb. 

5.  Notwithstanding  a  clause  in  the  lease 
stipulating  that  improvements  and  additions 
made  by  the  tenant  shall  remain  for  the  pro- 
prietor, a  tenant  may  take  away  the  double 
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windows  which  he  put  on  the  house. — Plamon- 
don  V.  Le/ebvre^  3  Q.  L.  R.  288. 

Leffislaturea. — The     provincial     legislatures 
have  no  power  to  legislate  on  questions  affect- 
ing trade,  except  to  raise  revenue  for  provincial 
purposes. — Eart  v.    Corporation    of   County    qf 
Mismquoi,  3  Q.  L.  E.  170. 

License  Act. — The  Quebec  License  Act^  1870, 
as  far  as  the  Insolvent  Act  of  1869  is  concerned, 
is  ultra  vires.  The  Insolvent  Act  of  1 869  hav- 
ing for  its  exchuive  object  commercial  matters, 
the  Provincial  Legislature  cannot  restrain  its 
operation  by  imposing  a  duty  on  the  proceeds 
of  sales  of  insolvents  etlects,  or  by  limiting  the 
powers  of  assignees  in  the  operation  of  the 
Act.— Cor<^v.  Watson^  3  Q.  L.  R.  157. 

• 

Mandamus. — 1 .  A  member  of  an  incorporated 
building  society  is  not  entitled  to  demand  an 
inspection  of  the  minutes  kept  by  the  directors 
of  the  associatioUi  unless  tlierc  be  a  parliament- 
ary direction  to  that  effect,  or  he  shows  an  in- 
terest, or  a  lawful  motive  for  demanding  the 
inspection. — Reg.  ex  rel.  Langelier  v.  La  roc  he, 
3  Q.  L.  R.  239. 

2.  The  fjict  (»f  taking  a  reasonable  time  (e.g. 
three  days)  to  consider  and  take  advice  before 
complying  with  the  demand,  is  not  a  refusal 
sufficient  to  justify  a  resort  to  the  remedy  by 
mandamus. — I  b. 

Minor. — See  Habeas  Corpus. 

Mistrial. — See  Ju7y. 

Municipal  Corporation. — An  indictment  will 
lie  against  the  corporation  of  a  rural  munici- 
pality for  non-repair  of  a  highway,  although  it 
is  a  front  road  of  wliich  each  proprietor  is  bound 
to  repair  his  frontage. — Reg.  v.  Corj>oration  qf 
St.  Sauveur,  3  Q.  L.  R.  283. 

Municipal  McUters. — See  Appeal. 

Negligence. — ^The  plaintiffs  wife,  proceeding 
over  a  market  place  in  the  city  of  Quebec,  step- 
ped on  a  plank,  forming  part  of  the  plankinj;  of 
the  market.  The  plank  broke  and  struck 
her  in  the  face,  inflicting  injuries  for  which  the 
action  was  brought.  It  appeared  that  the  clerk 
in  charge  walked  through  the  market  every 
day,  and  no  apparent  defect  existed  at  the  place 
in  question.  On  examination  the  plank  was 
found  to  be  decayed  underneath.  Meld,  that 
the  defect  was  a  latent  one,  due  to  the  silent, 
unobserved  effect  of  time,  of  which  the  defend- 
ants bad  no  notice,  and  no  negligence  having 


been  shown  the  action  could  not  be  main- 
tained.— Kelly  v.  Corporation  qf  the  City  of 
Quebec,  3  Q.  L.  R.  379. 

Notice  qf  Deposit. — A  party  who  inscribes  in 
review  and  makes  the  required  deposit  within 
eight  days,  is  not  bound  to  give  notice  thereof 
within  the  same  delay  to  the  adverse  party,  but 
may  give  notice  at  any  time  afterwards,  the  law 
not  determining  within  what  delay  that  for- 
mality is  to  be  observed. — Lewis  v.  Levis  4f  Kenr 
nebec  RR.  Co.,  3  Q.  L.  R.  372. 

NuUity  qf  Deed. — A  deed  attacked  as  made  in 
fraud  of  creditors  cannot  be  annulled  by  the 
Court  on  a  plea  to  an  opposition,  if  the  con- 
clusions of  the  plea  do  not  ask  that  the  nallity 
be  declared. — JSloain  v,  Langelier^  3  Q.  L.  R. 
272. 

Officer  J  Fublic. — A  laborer  employed  on  a. 
munici))al  work  is  not  a  public  officer  entitled 
to  a  month's  notice,  before  being  sued  in 
damages,  by  reason  of  the  part  which  he  took 
in  the  work. — IloUon  v.  Atkins  3  Q.  L.  B- 
289. 

Penal  Action. — See  Evidence ;  Elei^tion  law,l  3. 

Peremption. — Peremption  cannot  be  granted 
in  a  ca«e  where  proceedings  have  been  suspend- 
ed by  an  inscription  en  Jaux. — Anderson  v.  San- 
bom,  3  Q.  L.  R.  206. 

2.  The  party  obtaining  peremption  is  entitled 
to  costs. — Germain  v.  Laeoursi^re,  3  Q.  L.  R. 
271. 

PleaSf  Preliminary. — Since  the  jurisdiction  of 
the  Circuit  Court  in  Quebec  and  Montreal  has 
been  restricted  to  $100,  no  deposit  is  required 
with  preliminary  pleas  in  that  Court. — Kennedy, 
V.  McKtnnon,  3  Q.  L.  R.  358. 

Principal,  Foreign. — See  Agent. 

Prescription. — The  prescription  created  by 
articles  2,260  and  2,267  of  the  Civil  Code  being 
not  only  a  presumption  of  payment  but  a  df' 
chfance  against  the  tardy  creditor,  and  being  a 
presumption  ^um  and  de  jure  of  the  extinction 
of  the  debt,  does  not  admit  of  contradictory 
proof,  and  cannot  be  overcome  by  deferring  the 
serment  d^eisoire. — Fuchs  v.  Legar^j  3  Q.  L.  R.,  11 

2.  But  in  commercial  matters,  where  the  sum 
in  question  does  not  exceed  $50,  the  oath  may  be 
deferred  to  the  party  pleading  prescriptioii,  «8 
to  the  existence  of  a  verbal  promise  or  acknow- 
ledgment, or  other  interruption  or  renuncia. 
tion.— lb. 

[To  be  ContinnedJ 
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APKIL  20,  1878. 


No.  16. 


PARTNERSHIP. 

Some  of  the  more  recent  decisions  in  the 
United  States  show  that  the  Courts  of  the  dif- 
ferent States  still  experience  considerable  dif- 
ficulty in  determining  what  constitutes  a 
partnership  as  regards  third  persons.  In  Smith 
V.  Knightj  reported  in  71  111.  148,  A  agreed  to 
advance  money  from  time  to  time  to  B,  up  to 
a  certain  amount,  to  enable  B  to  carry  on  busi- 
ness ;  and  B,  on  his  part,  agreed  to  pay  interest 
on  the  average  balance  fidvanced,  and  also  to 
divide  the  profits  after  deductiug  a  fixed  sum 
for  expenses ;  but  A  was  not  to  bear  any  losses. 
Under  these  circumstances  the  Court  held  that 
A  and  B  were  not  partners  as  to  third  persons. 
The  Court  took  an  entirely  different  view  in 
LeggeU  v,  Byde^  68  N.  Y.  272,  17  Am.  Rep.  244, 
in  which  it  was  held  that  the  test  of  partner- 
Khip  is  the  receipt  of  the  gains  of  the  adven- 
ture as  profits.  Then,  again,  a  view  somewhat 
between,  these  rulings  was  taken  in  Harvey  v. 
Childs,  an  Ohio  case,  reported  in  28  Ohio,  319, 
in  which  the  Court  expressed  itself  as  follows : 
''  Participation  in  the  profits  of  ^  a  busineits, 
though  cogent  evidence  of  a  partnership,  is  not 
necessarily  decisive  of  the  question.  The  evi- 
dence must  show  that  the  persons  taking  the 
profits  shared  them  as  principals  in  a  joint 
business,  in  which  each  has  an  express  or  im- 
plied authority  to  bind  the  other."  In  the  last 
mentioned  case,  the  Court  did  not  overlook 
Leggett  v.  Hyde^  but  distinguished  it  on  the 
ground  that  in  that  instance  there  was  a  con- 
tinuing trade,  from  w.hich  the  authority  of  the 
lender  might  be  implied,  while  in  Harvey  v. 
Childa  it  was  but  one  transaction,  where  no 
credit  was  contemplated. 


WRITTEN  9    UNWRITTEN  JUDGMENTS. 

Oar  contemporary,  the '  Albany  Law  Journal., 
a  few  weeks  ago,  noted  it  as  something  strange 
that  a  publication  in  one  of  the  Pacific  States 
should  have  commenced  to  report  the  unwritten 
jtidgments  of  the  Court  of  Appeal,  and  re- 
dnazked  that,   in  the  State  of  New  York,  re- 


porters found  quite  enough  to  do  in  keeping  up 
with  the  written  opinions  of  the  Court  of 
Appeal. 

If  the  reports  in  the  Province  of  Quebec 
were  to  be  restricted  solely  to  the  written  opin- 
ions, the  number  of  cases  reported,  even  in  the 
highest  Court,  would  be  somewhat  limited,  for 
there  are  judges  who  seldom  put  their  opinions 
in  writing,  even  in  cases  of  the  greatest  im- 
portance which  are  to  settle  the  law  on  new 
and  intricate  points,  but  who  usually  content 
themselves  with  a  verbal  explanation  of  their 
view^s.  It  may  be  urged,  in  behalf  of  this 
practice,  that  there  are  some  persons  who  write 
with  difficulty  and  constraint,  while  they  have 
acquired  or  naturally  possess  the  gift  of  ex- 
pressing thjimselves  orally  with  ease  and  pre- 
cision. Were  it  only  the  latter  who  eschewed 
pen  and  ink,  the  practice  of  delivering  an 
ex  tempore  judgment  could  readily  be  excused  ; 
but,  unfortunately,  this  is  not  always  the  case, 
and  the  absence  of  a  written  opinion  too  often 
marks  a  hurried  examination  of  the  record,  the 
ez  tempore  delivery  of  the  judgment  becoming  a 
convenient  screen  for  vagueness  of  statement. 

Seeing  that  the  decisions  of  the  Courts  were 
often  vox  et  pr«terea  niAtV,  the  legislature  stepped 
in  to  require  that  the  recorded  judgments 
should  disclose  the  reasons  upon  which  the 
Court  proceeded.  As  embodied  in  the  Code  of 
Civil  Procedure,  Art.  472,  the  law  says  that 
every  judgment  must  mention  the  cause  of 
action,  and  in  contested  cases  '<  it  must,  more- 
over, contain  a  summary  statement  of  the 
issues  of  law  and  of  fact  raised  and  decided, 
the  reasons  upon  which  the  decision  is  founded, 
and  the  name  of  the  Judge  by  whom  it  was 
rendered." 

We  are  glad  to  bear  our  mite  of  testimony  to 
the  fidelity  with  which  many  of  the  recorded 
judgments  conform  to  this  injunction,  but  that 
it  is  often  overlooked  or  neglected  is  incon- 
testable. Seven  years  ago,  the  editors  of  La 
Revue  Critique  referred  in  terms  of  regret  to  the 
failure  to  comply  with  the  statutory  direction. 
(<Combien  ya-til  maintenant  d'arrets  de  nos 
Cours  qui  ne  contiennent  aucun  expos6 
qnelconque  des  points  de  droit  soulevds?  Le 
nombre  en  est  infini.  Tous  les  jours,  des 
jugements  sont  port6s  en  appel,  sur  ce  motiv6 
simple  et  commode:  <Consid6rant  que  le 
demandeur   n'a    pas    prouv6    les    allegations 
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maMrielles  de  ea  declaration,  la  Coar  d^boute, 
kc.^  £t  ]a  Coar  d'Appel  confirme  dans  les 
termes  suivants :  *  Consid^rant  qu'il  n'y  a  pas 
d'erreur  dans  le  jugement  dont  est  appclj  con- 
firme, Ac'  Le  plaideur  roin^  par  nn  semblable 
jngement,  a-t-11  au  moins  la  conviction  morale 
que  les  juges  ont  par&itement  saisi  et  compris 
touB  les  points  de  sa  causci  qn'ils  les  ont  appr6- 
cito  et  jog^s?  Knllement,  et  souvent  mdme  11 
pent  en  outre  se  plaindre  d'avoir  6t6  Jug6  sur 
une  question  qu'il  n'avait  pas  pr^Tue,  que  son 
adversaire  n'avait  pas  souleT^e,  et  sur  laquelle 
il  n'a  ja^uiis  eu  Foccasion  d'etre  entendu." 
(Vol.  1,  p.  379.) 

We  believ^  that  the  judgments  of  the  pre- 
sent day  are  not  open  to  the  sweeping  charge 
made  by  La  Revue  Critique.  There  has  been  a 
^change  for  the  better  and  the  reports  bear 
witness  to  the  improvement.  But  a  further 
step  in  the  same  direction  might  probably  be 
taken  with  advantage. 

The  pretonre  of  business  will  no  doubt  be 
pleaded  as  a  justification  of  the  omissions 
complained  of.  However  much  force  there  may 
be  in  this  it  perhaps  only  proves  the  charge, 
because  in  order  to  deliver  a  judgment  ex 
tempore  in  such  a  manner  as  to  serve  as  a  useful 
precedent,  more  time  and  study  would  in  most 
cases  be  required,  than  would  be  occupied  in 
reducing  the  principal  reasons  to  writing. 
There  is  a  middle  course  between  the  voluny- 
inous  opinion,  resembling  a  treatise  in  style 
and  length,  and  the  total  absence  of  writing. 
The  Judges  who  adopt  the  middle  course,  and 
never  decide  an  im]x>rtant  case  without 
explaining  their  reasons  in  the  judgment  itself, 
or  in  an  accompanying  note,  are  undoubtedly 
doing  a  work  of  great  advantage  to  the 
profession. 


labour.  The  sittings  generally  took  up  from  lO 
a.m.  to  4  p.m.,  with  a  recees  at  1  o^clock  of  half 
an  hour  merely. 


THE  CIRCUIT  COURT. 

The  business  of  the  Circuit  Court,  which  is 
superadded  to  the  already  laborious  duties  of 
the  Superior  Court  judges  in  Montreal,  is  no 
inconsiderable  addition  to  their  official  work. 
Mr.  Justice  Mackay  sat  in  the  Circuit  Court 
from  the  1st  of  March  to  the  21st  inclusively, 
excepting  Saturdays  and  Sundays.  He  decided 
two  hundred  and  thirty-three  contested  cases, 
supported  by  evidence  parole  or  documentary. 
Ec  parte  and  defiiult  cases  amounted  to  three 
hundred  and  seventy-three,  but  did  not  entail 


QUEBEC  DECISIONS. 
[Concluded  from  p.  180.1 

Proeie-verbeUj-^A  proeU-verb<U  can  be  modi* 
fied  only  by  another  pradU-oerbal  made  in  the 
same  manner,  and  any  alteration  which  a 
municipal  council  may  pretend  to  make  in  a 
proe^e-wrhal  by  a  simple  resolution  is  absolutely 
null  and  without  effect,  and  this  nullity  may  be 
invoked  at  any  stage  of  the  case. — Bolton  4' 
Aikint,  3  Q.  L.  B.  289. 

Promieaory  Note. — 1.  In  an  action  against  the 
maker  of  a  note  payable  on  denumd,  and  gene- 
rally, want  of  presentment  is  not  a  ground  of 
demitVrer.  But  if  the  defendant  tender  the- 
debt  and  interest  before  plea  filed,  and  bring- 
the  money  into  Court,  the  plaintiff  will  be  con- 
demned to  pay  costs. — Archer  v.  Lortie^  3  Q.L.  B. 
159. 

2.  The  endorsement  of  payments  on  a  pro- 
missory  note  is  not  an  interruption  of  prescrip- 
tion.  The  limitation  of  five  years  operates  to 
extinguish  the  debt,  and  nothing  less  than  a 
new  promise  in  writing  can  suffice  to  found  an 
action  upon.  Any  indorsement  of  interest  or 
part  payment  of  principal  should  be  written  bj 
the  debtor  and  signed  by  both  parties. — Canm 
V.  Cloutier,  3  Q.  L.  B.  230. 

Repetition. — The  action  to  recover  money  un- 
duly paid  is  prescribed  only  by  30  years,  though 
the  exercise  of  such  action  involves  the  pre> 
vious  setting  aside  of  a  contmut  the  action  for 
the  rescision  of  which  is  preHcribed  by  a  shorter 
time. — Urndinee  qf  Three  Rivert  v.  ^hool  Com- 
mieeionerSf  3  Q.  L.  B.  323. 

Repriae  dfinetanee. — 1.  The  parties  to  the 
cause  must  be  put  in  default  to  answer  the 
petition  en  repriae  (Tinatance  before  judgment  can 
be  given  upon  it,  i.e.,  there  muRt  be  a  demand 
of  plea.— //am«/  v.  Laiiberte,  3  Q.  L.  B.  242. 

2.  A  judgment  of  the  Court,  det>laring  the 
continuance  well  fmnded,  is  requinite,  even 
where  no  cause  is  shown  against  the  petition, 
—lb. 

Review. — 1.  It  is  competent  to  a  party  to  in- 
scribe in  Beview  from  a  judgment  rendered  on. 
a  writ  of  haheaa  eorpua  by  a  Judge  in  Chambers. 
^Reff.  v.  Hul'j  3  Q.  L.  B.  136. 

2.  No  review  can  be  had  of  a  judgment  of  the- 
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'Superior  Court  concerning:  a  municipal  office. — 
lUet  y.  Fournier,  3  Q.  L.  R.  334. 

SaU.-^l.  N.  being  indebted  to  P.  in  the  sum 
of  $1300,  offered  as  seoarity  a  mortgage  on 
three  pieces  of  land,  and  a  deed  was  accordiog- 
\j  executed ;  but  it  being  afterwards  found  that 
K.  could  not  legal I7  hypothecate  one  of  the 
three  laii,  a  deed  of  sale  was  passed  by  which 
be  conveyed  said  lot  to  P.  for  the  expressed 
.price  of  $400,  with  the  verbal  understanding 
that  as  soon  as  the  whole  amount  due  was  paid 
to  P.  he  would  reconvey  to  N.  the  lot  in  ques- 
tion. Two  months  afterwards  N.  became  in- 
solyent  and  fled  the  country.  The  two  lots 
mortgaged,  having  been  brought  to  Bale,  realised 
some  $900  for  P.,  who  claimed  to  retain  the 
third  lift  for  the  balance  due  him,  whereupon 
H.,  a  judgment  creditor  (while  admitting  the 
validity  of  the  mortgages),  attacked  the  deed 
of  sale  as  simulated  and  fraudulent,  and  con- 
tested P.'s  right  to  prevent  a  judicial  Bale  of 
said  pieje  of  land.  Ileld^  that  the  deed  was 
Toid  for  total  want  of  consideration,  and 
the  land  never  having  passed  under  it,  could 
be  brought  to  sale  as  still  forming  part  of  N.'s 
estate.— .PocaiMJ  v.  HutUm,  3  Q.  L.  R.  214. 

SaUj  RuoluUon  qf — Under  the  custom  of 
Paris,  the  transferee  pure  and  simple  of  a  prix 
de  venUf  without  other  stipulation,  might  bring 
action  en  ritoluiion  de  verUe  for  default,  either 
total  or  partial,  of  payment  of  price.  The  de- 
mand en  rieoluiion  might  also  be  made  for 
default  of  payment  of  a  constituted  rent,  price 
of  an  immoveable — even  by  the  vendor  who  bad 
sued  for  payment  of  price. — St.  Cyr  v.  MtlUUe^ 
.3  Q.  L.  R.  369. 

School  Tax, — The  school  tax  is  not  an  annual 
xent  and  is  not  subject  to  the  same  prescription 
as  annual  rents. — l/rsulinea  of  T.  B.v.  School 
CommiMtionera  (^Riviere  du  Loupy  3  Q.  L.  R.  323. 

Seamen^a  Wagea. — Where,  after  a  collision,  the 
teasel  injured  was  docked  lor  the  winter,  and 
her  Toyage  could  not  be  resumod  until  spring, 
by  reason  of  navigation  of  the  St.  Lawrence 
being  closed  until  then,  held^  that  her  owners 
could  not  recover  as  part  of  their  damages  the 
jiemmen*B  wages  while  idle  during  the  winter, 
and  not  more  than  would  suffice  to  send  them 
to  the  place  where  they  were  shipped,  and  to 
poj  their  wages  until  their  arrival  there. — The 
Jifarmanton^  3  Q.  L.  R.  303. 

Se^ffnior, — 1.  Since  the   Seigniorial    Act   of 


1854,  the  Seigniors  are  no  longer  bound  to  pay  to 
the  school  Commissioners,  the  fortieth  required 
by  C.  S.  L.  C.  c.  15,  s.  77,  and  a  Seignior  who  had 
unduly  paid  this  tax  was  allowed  to  recover  the 
amount,  even  from  the  successors  of  the  Commis- 
sioners to  whom  he  paid  it. — Uraulinea  <jf  Three 
Rivera  v.  School  CommiitUmera  qf  Riviere  du  Lotifti 
3  Q.  L.  R.  323. 

2.  Before  1854,  when  a  Seignior  became  pro- 
prietor of  land  in  his  seigniory,  whether  by 
purchase,  succession,  exchange,  or  other  title, 
such  land  became  reunited  to  the  domain.-^ 
FouUoi  V.  /VoMT,  3  Q.  L.  R.  349. 

3.  But  in  the  case  of  a  Seignior  ffrevi  de  eub- 
atitutionj  this  reunion  was  only  temporary,  and 
ceased  at  the  opening  of  the  substitution. — lb. 

Shenff'a  Sale.-^ee  A4judiemaire. 

Subrogation. — Subrogation  cannot  be  allowed 
under  Art.  1156  C.C.,  unless  it  appears  that  the 
person  who  claims  the  subrogation  paid  the 
debt  in  relation  to  which  he  claims  such  subro- 
gation.—CAim'c  V.  Canada  Steel  Co.^  3  Q.  L.  R.  1. 

SubetittUion. — The  grev^a  de  eubaUtuUon  are 
proprietors.  They  cannot  bind  the  appeUa^  but 
they  can  alienate,  and  their  acts  of  alienation 
are  valid  so  long  as  the  substitution  is  not 
open.— /»ottito<  V.  Fraeer,  3  Q.  L.  R.  349. 

Temperance  Act. — The  first  ten  sections  of  27 
and  28  Vict.  c.  18  (Temperance  Act  of  1864) 
have  not  been  repealed  by  Art.  1086  of  the 
Municipal  Code. — Hart  v.  Corporation  of  Countf 
qf  Miaaiaquoi,  3  Q.  L.  R.  170. 

Undue  Influence. — See  Election  Law. 

Wager. — See  Bet. 

Water  Courae. — The  recourse  given  by  c.  51 
C.  S.  L.  C.  is  not  exclusive,  and  the  direct 
action  before  a  competent  Court  is  not  taken 
away  by  this  statute . — Emond  v.  Oauthierf  3 
Q.  L.  R,  360. 

Windowa. — A  proprietor  cannot  complain  of 
windows  in  his  neighbor's  buildings  at  a  dis- 
tance prohibited  by  law,  if  his  own  buildings 
prevent  the  windows  from  overlooking  his 
premises. — Touchette  v.  i?oy,  3  Q.  L.  R.  260. 


CURRENT   EVENTS. 


GREAT  BRITAIN. 

Common  Employment. — No  better  exemplifi- 
cation of  the  length  to  which  the  doctrine  of 
«  common  employment "  has  been  permitted  to 
go  could  be  found  than  the  case  of  Swainaim  v. 
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NorthrEcMem  Railway  Company^  which  wan  de- 
cided by  the  English  Court  of  Appeal  in  the 
latter  part  of  February.    The  plaintifif  was  the 
widow  of  a  signalman  porter  in  the  seryice  of 
the  Oreat  Northern  Company,  who  was  killed 
in  the  Leeds  station  by  the  negligence  of  an 
engine  driver  of  the  NortH^Eastern  Company. 
The  Leeds  station  is  occupied  by  both  compan- 
ies under  an  agreement,  and  the  expenses  of 
that  station  are  jointly  defrayed  by  both  com- 
panies. Amongst  thesH  expenses  came  the  wages 
of  the  deceased  signalman,  and  upon  this  g^und 
it  was  argued  that  the  Qreat  Northern  signal- 
man was  a  eollaboraUur  with  the  North-Eastem 
engine  driver,  whose   negligence  caused  his 
death.    The  court  below  yielded  to  this  argu- 
ment, but  it  is  not  surprising  to  find  that  the 
Court  of  Appeal  has  unanimously  reversed  the 
decision  of  the  Court  below,  and  given  judgment 
for  the  plaintifif.  li  the  decision  for  the  company 
had  been  allowed  to  stand,  the  collaborateura 
which  the  law  would  have  created  might  have 
been  counted  by  thousands,  for  there  are  few 
large  railway  stations  which  are  not  occupied 
and  paid  for  by  more  companies  than  one. 

FRANCE. 

The  lawyers  of  Lyons,  having  become  dis- 
satisfied with  M.  Lagrevol,  an  appeal  Judge, 
have  unanimously  resolved  not  to  plead  before 
him  until  he  shall  publicly  apologize  for  his 
conduct  towards  them. 

UNITED  STATES, 

Shall  Womim  bb  admitted  to  the  Bab? — 
The  following  is  the  brief  presented  by  Mrs. 
Lockwood  in  support  of  the  bill  pending  in 
Congress  to  allow  women  to  practice  law  in  the 
Federal  Courts : 

To  the  HonorvMe  the  Senate  of  the  United  Staten : 

Ilf  SDTPORT  OP  HOUSX  BlLL  No.  1077,  FNTITLXD,  "  A 

Bill  to  Rkuetb  Certain  Disabilities  of  Wo- 


men." 

The  provisions  of  this  bill  are  so  stringent 
that,  to  the  ordinary  mind,  it  would  seem  that 
the  conditions  are  hard  enough  for  the  appli* 
cant  to  have  well  earned  the  honour  of  the 
preferment,  without  making  tex  a  disability. 

The  Fourteenth  Amendment  to  the  Consti- 
tution declares  that  "all  persons  born  or 
naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  eitiieM  of  the 
United  States  and  of  the  State  wherein  they 


reside.  No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States.  Nor 
shall  any  State  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

To  deny  the  right  asked  to  be  granted  in  thia 
bill,  would  be  to  deny  to  your  relator  and  other 
women  citizens  the  rights  guaranteed  in  the 
Declaration  of  Independence  to  be  self-evident 
and  inalienable,  "  life,  liberty,  and  the  pursuit 
of  happiness,"  a  denial  of  one  of  the  funda- 
mental rights  and  privileges  of  citizenship ; 
"  the  denial  of  the  right  of  a  portion  of  the 
citizens  of  the  commonwealth  to  acquire  pro- 
perty in  the  most  honorable  profession  of  the 
law,  thereby  perpetuating  an  invidious  distinc- 
tion between  male  and  female  citizens  equally 
amenable  to  the  law,"  and  having  an  equal 
interest  in  all  of  the  institutions  created  and 
perpetuated  by  this  Government. 

The  Articles  of  Confederation  declare  that 
^<  The  free  inhabitants  of  each  of  these  States 
(paupers,  vagabonds,  and  fugitives  from  justice 
excepted)  shall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  in  the  several 
States." 

Article  4th  of  the  Constitution  says  :  <<  Full 
&ith  and  credit  shall  be  given  in  each  State  to 
the  public  acts,  records,  and  judicial  proceed^ 
ings  of  every  other  State  ^ 

Illinois,  Michigan,  Minnesota,  Missouri,. 
North  Carolina,  Wyoming,  Utah,  and  the  Dis- 
trict of  Columbia  admit  women  to  the  bar. 
What  then?  Shall  the  second  co-ordinate 
branch  of  the  Government,  "the  Judiciary,*' 
refuse  to  grant  what  it  will  not  permit  the 
States  to  deny,  the  privileges  and  immunities 
of  citizens,  and  say  to  these  women  attorneys, 
when  they  have  followed  their  cases  through 
the  State  courts  to  that  high  tribunal  beyond 
which  there  is  no  appeal,  <<  you  cannot  come  in 
here,  we  are  too  holy  ; "  or,  in  the  words  ot  the 
learned  Chancellor,  declare  that  *<  By  the  uni- 
form  practice  of  the  Court,  from  its  oiiganiza- 
tion  to  the  present  time,  and  by  a  fair  construc- 
tion of  its  rules,  none  but  men  are  admitted  to 
practice  before  it  as  attorneys  and  counsellors. 
This  is  in  accordance  with  immemorial  usage 
in  England,  and  the  law  and  practice  in  all  the 
States  until  within  a  recent  period,  and  the 
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Court  does  not  feel  called  upon  to  make  a 
chan^  until  such  a  change  is  required  by 
statute,  or  a  more  extended  practice  in  the 
highest  courts  of  the  StateJ'  With  all  due 
respect  for  this  opinion,  we  beg  leave  to  quote 
the  mle  for  admission  to  the  bar  of  that  court 
as  laid  down  in  the  Rule  Book : 

"  RcLl  No.  2.~'Attomey». 

<'  It  shall  be  requisite  to  the  admission  of 
attorneys  or  counsellors,  to  practice  in  this 
court,  that  they  shall  hare  been  such  for  three 
years  past  in  the  Supreme  Courts  of  the  States 
to  which  they  respectively  belong,  and  that 
their  private  and  professional  character  shall 
appear  to  be  fair." 

There  is  nothing  in  this  rule,  or  in  the  oath 
which  follows  it,  either  express  or  implied, 
which  confines  the  membership  of  the  Bar  of 
the  U.  S.  Supreme  Court  to  the  male  sex.  Had 
any  such  term  been  included  therein  it  would 
virtually  be  nullified  by  the  Ist  paragraph  of 
the  United  States  ReVised  Statutes,  ratified  by 
the  43Td  Congress,  December  1,  1873,  in  which 
occur  the  follow iug  words  :  <<  In  determining 
the  meaning  of  the  Revised  Statutes,  or  of  any 
act  or  resolution  of  Congress  passed  subsequent 
to  February  25,  1871,  words  importing  the 
singular  number  may  extend  and  be  applied  to 
several  persons  or  things;  words  importing 
the  masculine  gender  may  be  applied  to  fe- 
ma/eSj"  etc.,  etc. 

Now  as  to  *<  immemorial  usage  in  England." 
The  Executive  branch  of  that  government  has 
been  vested  in  an  honored  and  honourable 
woman  for  the  past  40  years.  Now  is  it  to  be 
supposed  that  if  this  distinguished  lady,  or  any 
one  of  her  accomplished  daughters,  should  ask 
to  be  heard  at  the  Bar  of  the  Court  of  the 
Queen's  Bench,  that  Court,  the  practice  of 
which  the  United  States  Supreme  Court  has  set 
np  as  its  model,  that  she  would  be  refused  ? 

Blackstone  recounts  that  Ann,  Countess  of 
Pembroke,  held  the  office  of  Sheriff  of  West- 
moreland,  and  exercised  its  duties  in  person. 
At  the  assizes  at  Appleby  she  sat  with  the 
judges  on  the  bench.  See  Coke  on  Lit.,  p. 
326.  The  Scotch  sheriff  is  properly  a  judge, 
and  by  the  statute  20  Geo  II.,  c.  43,  he  must 
be  a  lawyer  of  three  years'  standing. 

Eleanor,  Queen  of  Henry  Third  of  England, 
in  the  year  1253,  was  appointed  Lady  Keeper 
of  the  Great  Seal,  or  the  Supreme  Chancellor 


of  England,  and  sat  in  the  Aula  Regia  or 
King's  Court.  She  in  turn  appointed  Kilkenny^ 
Archdeacon  of  Coventry,  as  the  sealer  of  writs 
and  common  law  instruments,  but  the  more 
important  matters  she  executed  in  person. 

Queen  Elizabeth  held  the  Qreat  Seal  at  three 
several  times  during  her  remarkable  reign. 
After  the  death  of  Lord  Keeper  Bacon  she 
presided  for  two  months  in  the  Aula  Rt* gia. 

It  is  claimed  that  «  admission  to  the  bar 
constitutes  an  office.**  Every  woman  post 
mistress,  pension  agent,  and  notary  public 
throughout  the  land  is  a  bonded  officer  of  the 
Government.  The  Western  States  have  ap> 
pointed  women  as  school  superintendents, 
enrolling  and  engrossing  clerks  for  their  several 
Legislatures  and  State  Librarians. 

Of  what  use  are  our  seminaries  and  colleges 
for  women  if  after  they  have  passed  through 
the  curriculum  of  the  schools  there  is  for  them 
no  preferment,  and  no  emolument ;  no  applica* 
tion  of  the  knowledge  of  the  arts  and  sciences 
acquired,  and  no  recognition  of  the  excellence 
attained.  ^ 

But  this  country,  now  in  the  second  year  of 
the  second  century  of  her  history,  is  no  longer 
in  her  leading  strings,  that  she  should  look  to 
Mother  England  for  a  precedent  to  do  justice 
to  the  daughters  of  the  land.  She  had  to  make- 
a  precedent  when  the  first  male  lawyer  waa 
admitted  to  the  bar  of  the  United  States 
Supreme  Court. 

Ah !  this  country  is  one  that  has  not  hesi- 
tated when  the  necessity  has  arisen  to  make 
precedents  and  write  them  in  blood.  There 
was  no  precedent  for  this  free  Republican 
Government  and  the  war  of  the  Revolution ;  no 
precedent  for  the  war  of  the  Rebellion;  no 
precedent  for  the  emancipation  of  the  slave  ;. 
no  precedent  for  the  labor  strikers  of  last 
summer.  The  more  extended  practice,  and 
the  more  extended  public  opinion  referred  to 
by  the  learned  Chancellor  has  already  been 
accomplished.  Ah  I  that  very  opinion  tele- 
graphed throughout  the  land  by  the  '<  associated 
press''  brought  lyick  the  response  of  the  people 
as  on  the  wings  of  the  wind  by  that  same  press, 
asking  you  for  that  special  act  now  so  nearly 
consummated,  which  shall  open  this  door  of 
labor  to  wom«n.  ^^^  ^   Lookwood. 

Attorney  and  Solicitor. 

Wabhihotov,  D.  C,  March  7,  1878. 
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ExoLUBira  Tiliorafhio  Pritiliom  ▲  Biou- 
iiATiOH  or  CuM^XRoa. — On  Monday  the  Supreme 
Court  of  the  Unit<d  StateBi  by  Chief  Justice 
Waite,  filed  an  opinion,  from  which  Field  and 
Hunt,  JJ.,  dissent,  holding  that  the  granting 
by  a  State  to  a  company  exclusive  telegraphic 
privileges  is  a  regulation  of  commerce  within 
the  meaning  of  the  Federal  Constitution ;  that 
the  telegraph  has  become  indispensable  to  the 
business  of  the  world,  both  as  to  private  persons 
and  Governments,  and  that  it  cannot  be  thus 
limited  or  restricted  by  btate  law.  This  is  an 
opinion  of  the  greatest  importance,  as  it 
virtually  takes  all  power  from  the  States  to 
regulate  telegraphs  or  telegraph  companies,  a 
power  which  they  have  exercised  ever  since 
there  was  a  telegraph.  We  are  pot  prepared  to 
say  the  opinion  is  not  right ;  in  fact  we  think 
it  is.  Are  not  railroads  "  indispensable  to  the 
business  of  the  world,  both  as  to  private  per- 
sons and  Governments,''  and  if  so,  can  a  State 
give  a  railroad  company  any  exclusive  privi- 
leges ? — Chicago  Legal  Newt. 

Thr  O.  S.  Bankhupt  Act.— The  Senate  com- 
mittee  on  judiciary  have  reported,  without 
recommendation,  a  bill  to  repeal  the  bankrupt 
law.  The  views  of  the  members  of  the  com- 
mittee were  not  at  all  harmonious,  but  a 
majority  directed  the  report  made,  and  reveral 
who  did  not  favor  repeal  consented  that  the 
bill  should  be  reported  without  recommenda- 
tion. If  the  feeling  of  the  committee  is  an 
index  of  that  of  the  Senate  the  passage  of  the 
bill  by  that  body  seems  certain.  The  House 
is  sure  to  take  like  action  on  the  matter,  and 
the  only  hope  of  those  interested  in  a  perpetu- 
ation of  the  law  is  in  delaying  action  in  one  or 
the  -^her  of  the  two  houses.  We  sincerely 
hope  that  they  may  not  be  able  to  do  so,  for 
the  great  majority  of  the  people,  both  business 
men'ilDd  lawyers,  have  become  convinced  that 
the  bankrupt  law  is  productive  of  much  more 
barm  than  good,  not  only  to  business  interests 
but  to  those  of  the  legal  profession  In  one  or 
two  instances  the  courts  have  severely  anim- 
adverted on  the  opportunities  forlfraud  it 
affords.  MaUer  qf  AlUn,  17  Alb.  L.  J.  170.  In 
various  wayd  it  operates  to  injure  the  com- 
monity,  and  even  its  friends  admit  that 
essential  amenftjpients  are  needed  if  it  should 
remain  in  force.  No  two  persons  agree  as  to 
what  amendments  should  be  nuide,  and  the 


only  solution  of  the  difficulty  is  that  pfopoaod 
by  the  Senate  committee,  namely,  nnoonditioiial 
repeal. — Albany  Law  Journal. 

Capital  PuNiSHMtHT  ih  Iowa. — ^The  State  of 
Iowa,  after  an  txperience  of  several  years  under 
legislation  not  permitting  capital  punishment 
for  murder,  h:>s  restored  the  death-  penalty. 
This  State  is  v<  ry  favorably  situated  for  testing 
whether  it  is  better  for  the  community  to 
inflict  death  as  a  penalty  for  murder,  having  an 
agricultural  community  with  fertile  lands,  and 
with  no  large  centres  of  population  so  as  to 
develop  what  is  known  in  our  great  cities  as 
the  criminal  class.  If  an  experiment  of  this 
kind  ought  to  succeed  anywhere  it  is  in  Iowa, 
but  we  judge  that  it  has  not  from  the  circum- 
stance that  the  change  mentioned  has  been 
made. — lb. 

Vahdirrilt's  Will. — The  Vanderbilt  will 
case,  which  has  for  some  months  occupied  most 
of  the  spare  time  of  the  surrogate  of  New  York, 
has  been  productive  at  Jength  of  an  opinion 
from  that  official,  wherein  the  question 
whether  the  declarations  or  admissions  of  a 
legatee  under  the  will  tending  to  show  undue 
influence,  or  the  absence  of  testamentary 
capacity  are  admissible  in  evidence  in  behalf 
of  the  contestants,  is  elaborately  and  learnedly 
discussed.  Numerous  authorities,  American 
and  English,  are  examined,  and  the  conclusion 
reached  that  the  declarations  and  admissionB 
should  be  excluded. — lb.  ■ 

Propirty  w  a  Corpsr. — The  case  of  OtUhrie 
V.  Weaver^  1  Mo.  App.  Rep.  136,  was  an  action  of 
replevin  to  obtain  what  was  described  to  be  a 
coffin  of  the  value  of  $90,  with  its  contents. 
The  contents  were  the  dead  body  ot  plaintiff's 
wife,  who  was  the  daughter  of  defendant.  Tba 
body  had,  with  the  consent  of  plaintiff,  who  had 
paid  for  the  coffin  containing  it,  been  buried  in 
a  cemetery  lot  belonging  to  defendant.  There- 
after plaintiff  demanded  a  delivery  of  the  coffin 
and  body  to  him  that  he  might  reinter  tbem, 
and  this  being  refused,  he  brought  this  action. 
The  court  held  that  there  is  no  property  in  a 
corpse,  that  the  relatives  have  only  the  right  of 
interment ;  that  this  right  in  the  case  at  bar, 
having  been  exercised  by  burial  in  the  father's 
lot,  with  the  consent  of  the  husband,  no  right  to 
the  corpse  remained  except  to  protect  it  from 
insult.  The  doctrine  that  there  is  no  aboolate 
property  in  a  dead  body  has  been  asserted  in 
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aerena  caaes.  Wynkoop  t.  WyfOtoop^  42  Penn. 
St.  293;  Pieree  ▼.  PraprietorM  of  Swan  Pt. 
Cemetery^  10  B.  I.  227 ;  14  Am.  Bep.  667 ;  Kimp 
T.  Wiekes,  3  Phillim.  264.  By  the  oM  English 
Uw  the  chaige  of  the  body  belonged  ezclnsiye- 
Ij  to  the  ecclesiastical  courts.  The  only  com- 
mon law  remedy  for  a  wrongful  removal  was  by 
criminal  process.  In  Bez  t.  Sharpe^  Dears,  k  B. 
160,  an  indictment  against  a  man  for  removing 
his  mother's  body  from  one  graveyard  for  the 
purpose  of  burying  it  in  another,  was  sustained. 
But  under  the  old  English  law  it  was  the  prac- 
tioe  to  arrest  and  detain  dead  bodies  for  debt 
In  several  States,  Bhode  Island,  Massachusetts, 
etc.,  there  are  statutes  forbidding  this.  For 
an  interesting  discussion  of  the  subject,  see 
Pierce  v.  Proprieion^  etc,.,  tupra,  and  notes,  14 
Am.  Bep.  676,  678. 

NswBPAPBB  CniBDBB,  WHiii  PiuTiLiOBD.'— In  the 
case  of  OoU  v.  PttUifer,  122  Mass.  236,  plaintiff 
brought  action  for  an  alleged  false  and  mali- 
cions  libel  published  concerning   the  image 
known  as  the  "  Cardiff  Giant,"  in  defendants' 
newspaper.   The  image  belonged  at  the  time  to 
plaintiff,  and  he  had  made  a  contract  with  one 
Palmer  to  sell  it  to  him  for  $30,000.  Defendants' 
newspaper  in  a  humorous  article  charged  that 
the  «  giant  "  was  a  humbug,  and  that  it  had  been 
sold  in  New  Orleans  for  the  sum  of  eight  dollars. 
In  consequence  of  the  appearance  of  this  article 
the  sale  to  Palmer  was  not  made.    The  jury 
found  for  defendants.    The  Supreme  Court  sus- 
tained certain  exceptions  taken  by  the  plaintiff 
and  gave  a  new  trial,  saying,  however,  that 
<•  the  editor  of  a  newspaper  has  the  right,  if  not 
tie  duty,  of  publishing  for  the  information  of  the 
public,  fair  and  reasonable  comments,  however 
aevere  in  terms,  upon  anything  which  is  made 
bj  its  owner  a  subject  of  public  exhibition   as 
upon  any  other  matter  of  public  interest ;  and 
each  a  publication  falls  within  the  class  of  pri. 
vileged  communications  for  which  no  action 
can  be   maintained  without   proof   of  actual 
nuUice."    See,  as  supporting  this  rule,  Dibden  v. 
Swatiy    I  'Esp.  Cas.   28,  where  Lord  Kenyon 
charged  that  the  editor  of  a  newspaper  may 
£Eurly  and  candidly  comment  on  any  place  or 
species  of  public  entertciinment,  and  that  if  done 
Hairly  and  without  malice  or  view  to  injure  the 
proprietor,  however  severe  the  censure,  the  jus- 
tice of  it  screens  the  editor  from  legal  animad- 
▼eiBion.    See  also  Carr  v.  liood^  I  Campb.  355  ; 


Hemooodr.  Hamrwm,  L.  B.  7  C.  P.  606  ;  Ffy¥. 
Bennett,  28  N.  T.  324  ;  Qregwy  v.  Ihtke  ^f 
Bruntwiekf  6  M.  A  a.  963.— /ft. 


AOEycr—A  SUMMARY  OF  RECENT 
DSCISIONS, 

[Wm.  Bvaas,  in  Law  Tmett  London*] 

First,  as  to  the  authority  of  joint  principal 
and  joint  agents : 

Each  of  several  co-owners  of  a  thing  can 
only  sell  or  authorise  the  sale  of  his  own  in- 
terest in  that  thing ;  but  all  the  co-owners  may 
combine  to  sell  or  authorise  the  sale  of  the 
whole  thing.  There  is,  again,  nothing  which 
precludes  several  co-owners  from  jointly  retain- 
ing a  solicitor  to  bring  or  defend  an  action 
relating  to  their  common  property.  Whether 
they  have  done  so  or  not,  depends  upon  the 
circumstances  of  the  particular  case :  Keay  s. 
Feowick,  1  C.  P.  Div.,  745. 

The  mere  taking  of  a  bill  from  one  of  several 
joint  owners  of  a  ship,  who  is  also  the  ship's 
husbfetnd,  is  no  legal  release  of  the  liability  of 
his  co-owners. 

In  an  action  for  commission,  brought  by 
shipping  agents  against  all  the  co-owners  of  a 
ship,  with  the  exception  of  one,  D,  the  ship's 
husband,  the  mere  fact  that  the  plaintiffiB, 
knowing  that  the  defendants  were  co-owners  of 
a  ship  with  D,  took  a  bill  from  him  for  the 
amount  due  to  them,  and  proved  agaiust  his 
estate  in  respect  of  such  bill,  is  not  sufficient 
to  discharge  the  defendants  :  Bottemley  v.  Nut- 
tall,  6  C.B.N.  8.,  122;  28  L.  J.,  lib,  C.  P. ; 
Keay  v.  Fenwick,  1  C.  P.  Div.,  745. 

An  unauthorized  order  to  sell,  given  by  one 
joint  owner,  is  ratified  by  the  other  joint 
owners  joining  in  a  power  of  attorney,  enabling 
their  agents  to  convey  their  respective  shares : 
Keay  v.  Fenwick,  I  C.  P.  Div.,  745. 

Secondly,  as  to  the  existence  of  implied 
authority  to  bind  the  principal : 

\^  ith  respect  to  the  evidence  of  an  agent's 
authority  to  sell  goods  in  his  own  name,  it  has 
been  decided  that  the  fact  that  a  principal  has 
intrusted  an  agent  with  the  possession  of  goods 
for  the  purpose  of  selling  them  is,  as  between 
the  agent  and  third  parties  buying  the  goods, 
prima  facie  evidence  that  the  agent  is  authorised 
to  sell  them  in  his  own  name.  Hence,  if  the 
court  is  satisfied  that  no  limitation  of    the 
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agent's  authority  was  disclosed  to  the  buyer,  a 
•et-off  of  a  debt  due  from  the  agent  is  a  good 
defence  to  a  claim  by  the  principal  against  the 
buyer;  notwithstanding  that  the  agent,  though 
so  intrusted  with  the  goods,  was  under  an 
agreement  with  his  principal  not  to  sell  in  his 
own  name :  Ex  parte  Dixon ;  Re  Henley,  L. 
Bep.  4  Ch.  Div.,  133  ;  46  L.  J.  20,  Bank. ;  35  L.* 
T.  Bep.  N.  8.,  644. 

Lord  Justice  Brett  explained,  in  a  subsequent 
case,  that  the  statement  by  Mr.  Justice  Willes, 
in  Semonsa  v.  Brimley,  18  C.B.  N.  8.,  467,  to 
the  effect  that  it  must  be  shown  that  the  agent 
acted  with  the  authority  of  his  principal,  was 
due  to  the  &ct  that  he  was  dealing  with  the 
demurrer;  and  that  such  authority  is  shown 
when  the  ihcts  prove  that  he  is  intrusted  as  a 
factor :  Ex  parte  Dixon  ;  Be  Henley,  4  Ch.  Div., 
133. 

An  agent  to  whom  bills  of  lading  are  handed 
for  the  purpose  of  obtaining  possession  of  the 
cargo  of  a  stranded  vessel,  has  implied  authority 
to  bind  the  owner  by  an  agreement  to  pay,  on 
condition  of  the  cargo  being  given  up,  charges 
for  which  there  is  a  lien  on  the  cargo :  Hing- 
ston  V.  Wendtj  1  Q.  B.  Div.,  367. 

An  auctioneer  has  a  possession  coupled  with 
an  interest  in  goods  which  he  is  employed  to 
sell ;  not  a  bare  custody,  like  a  servant  or  shop- 
man. There  is  no  difference  whether  the  sale 
be  on  the  premises  of  the  owner  or  in  a  public 
auction  room.  The  auctioneer  has  also  a 
special  property  in  such  goods,  with  a  lien  for 
the  charges  of  sale,  commission  and  the  auction 
duly:  Williams  v.  Millington,  1  H.  Bl.,  81,  84, 
86.  The  catalogue  and  conditions  may  affoiti 
evidence  that  he  has  contracted  personally,  and 
so  be  liable  for  the  non-delivery  of  goods  and 
the  like :  Woolfe  v.  Home,  2  Q.  B.  Div.,  355. 
The  authorities  are  conclusive  to  show  that  a 
broker  acting  for  one  of  the  contracting  parties 
making  a  contract  for  the  other,  is  not  author- 
ized by  both  to  bind  both ;  but  the  broker  who 
makes  a  contract  for  one  may  be  authorized  by 
that  person  to  make  and  sign  a  memorandum 
of  the  contract,  and  the  signed  entry  in  the 
broker's  book  is  a  sufficient  memorandum  of 
the  bargain  to  satisfy  the  Statute  of  Frauds : 
Thomson  v.  Gardiner,  1  C.  P.  Div.,  777. 

A  broker  who  acted  for  the  plaintiff,  made  a 
contract  for  the  sale  of  goods  to  the  defendant. 
He  sent  a  note  to  each  pariy,  but  signed  only 


that  which  was  sent  to  the  seller.  The  con 
tract  was  entered  in  the  book  and  duly  signed 
The  defendant  kept  the  note  which  was  sent  to 
him,  and  made  no  objection  until  called  upon 
to  accept  the  goods.  The  court  held  that  the 
conduct  of  the  defendant  amotmted  to  an 
admission  that  the  broker  had  authority  to 
make  the  contract  for  him :  Thomson  v. 
Gardiner,  1  C.  P.  Div.,  777. 

Thirdly,  as  to  questions  of  ratification  : 

In  order  to  amount  to  a  ratification  after 
attaining  a  full  age,  within  9  Geo.  4,  c.  14,  s.  6>. 
Chief  Justice  Cockburn  states  the  rule  that 
<*  there  must  be  a  recognition  by  the  debtor, 
after  he  has  attained  his  majority,  of  the  debt 
as  a  debt  binding  upon  him:"  Rowe  v.  Hop- 
wood,  L.  Rep.  4  Q.  B.,  1.  A  recognition  when 
of  full  age,  and  a  promise  to  pay  it  <<  as  a  debt 
of  honor,"  when  of  ability,  is  not  such  a  ratifi-> 
cation  :  Maccord  v.  Osborne,  1  C.  P.  Div.,  568. 
By  ratification  is  meant. an  admission  that  the- 
party  is  liable  and  bound  to  pay  the  debt :  Per 
Parke,  B.,  Mawson  v.  Blane,  23  L.  J.,  342  Ex.  ; 
10  Ex.  206-210. 

When  a  policy  of  marine  insurance  is  made 
by  one  person  on  behalf  of  another  without 
authority,  it  may  be  ratified  after  the  loss  of 
the  thing  insured  by  the  party  on  whose  behalf 
it  is  made,  though  he  knew  of  the  loss  at  the 
time  of  the  ratification :  Williams  v.  North 
China  Insurance  Company,  1  C.  P.  Div.,  757. 
The  justice  as  well  as  the  authority  of  thia 
principle  was  insisted  upon  by  the  Court  of 
Appeal,  in  a  case  decided  in  1876,  where  Chief 
Justice  Cockburn  pointed  out  that,  where  an. 
agent  effects  an  insurance  subject  to  ratification 
the  loss  insured  against  is  very  likely  to  hap- 
pen before  ratification,  and  it  must  be  taken 
that  the  insurance  so  effected,  involves  that 
possibility  of  the  cd^tract :   lb. 

A  set-off  cannot  be  maintained  of  a  debt 
contracted  by  the  plaintiff  during  infiincy,  and 
not  ratified  by  him  in  writing  after  ftill  age : 
Rawley  v.  Rawley  1  Q.  B.  Div.,  460. 

Fourthly,  as  to  the  agent's  right  to  com- 
mission : 

In  considering  whether  an  agent  is  entitled 
to  commission  for  the  introduction  of  a  pur- 
chaser or  capital,  the  question  is  whether  the 
purchase  or  advance  was  the  result  of  that 
introduction,  or  of  an  independent  negotiation 
between  the  parties.     Caiua  prozima  is  not  the 
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qnestion ;  the  agent  mast  show  that  some  act 
of  hU  WEB  the  causa  eaiuans.  In  Tribe  v.  Tay- 
lor, 1  C.  P.  Div.,  505,  the  defendants  agreed  to 
give  the  plaintiffs  a  commission  of  five  per 
cent,  on  purchase  money,  or  on  capital  intro- 
duced into  his  business.  They  introduced  a 
person  who  advanced  £10,000,  and  who  in  the 
conrse  of  a  few  months  entered  into  an  agree- 
ment of  partnership  on  making  a  further 
advance  of  £4,000  by  way  of  capital  to  the 
concern.  CommiKsion  on  the  former  sum  was 
duly  paid  ;  but  the  court  held,  in  an  action  to 
recover  commission  on  the  £4,000,  that  the 
plaintiffs  could  not  recover,  inasmuch  as  the 
latter  was  not  made  in  consequence  of  their 
negotiations.  Where,  however,  A  employs  B 
to  sell  a  ship,  and  agrees  that  if  a  sale  is 
effected  to  any  person  «  led  to  make  such  offer 
in  consequence  of  "  B's  mention  or  publication 
of  it,  B  should  be  paid  a  commission,  the  Com- 
mon Pleas  Division  held  that  B  was  entitled  to 
his  commission  although  the  purchaser  was  led 
to  purchase  merely  from  hearing  of  B*b  publi- 
cation :  Bayley  v.  Chadwick,  36  L.  T.  Rep.  N. 
S.,  740. 

Fifthly,  as  to  questions  relating  to  the  scope 
of  the  agent's  employment : 

The  cases  which  have  arisen  upon  this  sub- 
ject, it  has  been  said,  have  .from  the  earliest 
time  been  productive  of  much  astute  and  inte- 
resting discussion  in  courts  of  law,  and  eminent 
judges  have  differed  widely  in  their  decisions. 
It  has  always  been  i^  matter  of  extreme  diffi- 
culty to  apply  the  law  to  the  ever  varying  facts 
and  circumstances  which  present  themselves. 
There  is,  however,  no  doubt  as  to  the  true 
principle  which  ought  to  guide  us.  It  was  laid 
down  in  Lord  Holt's  time,  and  repeatedly  since, 
that  whenever  a  master  intrusts  a  horse  or  car- 
riage, or  anything  which  may  readily  be  made 
an  implement  of  mischief,  to  his  servant,  to  be 
used  by  him  in  furtherance  of  his  master's 
business,  or  for  the  execution  of  his  orders,  the 
master  will  be  responsible  for  the  negligent 
management  of  the  thing  entrusted  to  the 
servant,  so  long  as  the  latter  is  using  it  or 
dealing  with  it  in  the  ordinary  course  of  his 
employment :  Rayner  v.  Mitchell,  2  C.  P.  Div., 
360,  per  Lord  Coletidge.  Hence  the  court  held 
that  a  carman  was  not  acting  within  the  scope 
of  hiff  authority  when,  without  his  master's 
permission,  and  for  a   purpose  of   his    own. 


wholly  unconnected  with  his  master's  business, 
he  took  out  his  master's  horse  and  cart  and 
injured  a  cab  :  lb. 

Sixthly,  as  to  the  position  or  status  of  branch 
banks: 

Branch  banks  are  agencies  of  the  principal 
banking  corporation  or  firm ;  the  branches  and 
the  firm  are  identical.  In  Prince  9.  OrienUl 
Bank  Corporation,  38  L.  T.  Rep.  N.  S.,  41,  a 
promissory  note,  payable  at  a  branch  bank,  be- 
came due,  and  the  manager  cancelled  it  as  paid, 
remitting  to  the  principal  bank  a  draft  for  the 
amount  in  favour  of  the  bankers  of  the  payees. 
The  note,  however,  had  not  been  paid,  but  was 
dishonoured.  The  next  day  the  manager  of 
the  branch  bank  wrote  to  the  manager  of  the 
principal  bank,  requesting  him  to  cancel  the 
draft.  The  dishonoured  note  was  returned,, 
indorsed  "Cancelled  in  error."  Neither  the 
payees  nor  their  bankers  were  informed  that 
the  note  had  been  paid.  The  privy  council 
had  applied  the  above  rule,  and,  afl&rming  the 
judgment  of  the  court  below,  held  that  the- 
payees  could  not  maintain  an  action  for  money 
had  and  received  against  the  principal  bank. 


THE    TOOLS    OF  THE  LEGAL    TRADEy 
AND  HOW  TO  CHOOSE  THEM. 
By  Jorl  p.  Bishop. 

Few  men,  in  any  trade,  can  do  good  work 
without  good  tools :  and  none,  without  such 
tools,  can  do  their  good  work  rapidly. 

The  books  in  a  lawyer's  library  are,  for  the 
most  part,  his  tools.  Now  and  then,  perhaps 
a  mere  speculative  treatise,  upon  the  law  or 
some  branch  of  it,  may  be  found  covered  with 
dust,  upon  an  upper  shelf;  but  in  general 
our  American  lawyers  avoid  all  such  as  they 
would  poison.  Nor,  though  the  prejudice 
against  this  class  of  books  may  be  carried  too  &r, 
is  it  altogether  mistaken.  In  the  opinions  of 
judges,  delivered  in  actual  causes  before  them, 
and  in  the  treatises  of  authors  expounding  the 
law  for  practical  use,  more  or  less  of  what 
would  be  deemed  mere  speculation,  if  it  stood 
by  itself  will  necessarily  appear.  For  example, 
Lord  Chief  Baron  Abinger,  in  delivering  an 
opinion,  once  said :  '<  It  is  admitted  that  there  Ih 
no  precedent  for  the  present  action  by  a  servant 
against  a  master.  We  are  therefore  to  decide 
the  question  upon  general  principles,  and  in 
doing  so,  we  are  at  liberty  to  look  at  the  conse- 
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^jaences  of  a  decision  the  one  way  or  Che  other."* 
He  then  went  on  to  produce  speculations,  as 
«ome  wonld  term  them,  out  of  which  the  deter- 
mination of  the  court  wias  eyolyed.  And,  in  our 
l>ooks  of  reports,  many  such  cases  occur.  So,  a 
law-treatise,  if  truly  practical,  will  present  its 
topic  in  such  a  way  that  the  reader  will  see 
the  reasons  —  the  specuIatio|is— on  which  the 
law  proceeds,  though  it  may  hare  no  special 
sections  on  bow  it  should  be ;  not  only  be- 
cause the  legal  reasons  are  the  law,  likewise 
because,  otherwise,  the  reader  could  not  be 
aided  in  forming  his  judgment  as  to  how  a 
new  question  would  probably  be  decided.  In 
these  fountains,  therefore,  the  practitioner 
has  the  speculations,  all  the  more  yaluable 
for  being  in  a  practical  form.  And  he  would 
not  seem  to  be  in  particular  need  of  others. 
The  defects  in  the  law,  and  the  methods  of 
curing  them,  may  not  there  be  shown ;  but 
this  is  a  sort  of  speculation  not  specially 
within  the  jurisdiction  of  a  practising  lawyer, 
or  of  the  court  to  which  he  applies  for  the 
enforcement  of  his  yiews,  but  it  is  for  the 
legislator.  The  pmctitioner,  therefore,  has 
little  more  occasion  for  this  class  of  books,  how- 
ever meritorious  and  useful,  than  for  treatises 
•on  the  calculus  and  on  mental  science. 

There  are,  however,  some  books — and  there 
ought  to  be  more— of  a  highly  practical  sort, 
not  within  the  scope  of  this  article.  As  illus- 
trative, I  will  mention  Reed's  '<  Practical  Sug- 
gestions," published  some  three  years  tigo.  In 
this  book  an  able  lawyer,  who  had  made  the 
conduct  of  lawsuits  a  special  study,  and  had 
risen  to  be  a  leader  at  the  bar,  especially  in  the 
trial  of  causes,  gives  to  his  younger  and  less 
successful  brethren  the  results  of  liis  investiga- 
tion and  experience  in  the  <<  Management  of 
Lawsuits  and  Conduct  of  Litigation,  both  in 
and  out  of  Court."  This  is  a  book  to  be  read 
and  studied  by  every  lawyer,  especially  of  the 
junior  class.  It  is  in  the  highest  degree  prac 
tical,  yet  it  is  not  a  tool  of  the  trade.  It  is 
rather  a  sliarpener  of  tools,  and  an  instructor 
in  their  use.  And  there  are  other  books  of  the 
highest  practical  value  which  are  not  tools. 
This  article  is  of  the  practical  sort,  but  it  is  not 
a  tool. 

Let  us  consider,  then,  the  tools  of  the  legal 
trade. 

•  Priestley  r.  Fowler,  3  M.  A  W.  1, 5. 


And,  for  the  first  step,  we  must  form  an 
accurate  idea  of  the  thing  to  be  done  with 
them ;  because,  always,  a  tool  must  be  adapted 
to  the  parti<mlar  work.  An  awl  is  excellent  in 
making  a  shoe ;  but,  heat  it*  as  we  will,  it  will 
not  draw  a  train  of  cars. 

A  lawyer  in  his  office  is  approached  by  a 
client  for  advice.  What  the  client  wants  is  to 
be  informed  how,  on  the  presentation  of  given 
&cts  to  the  court  havinsr  jurisdiction  over 
them,  or  of  known  testimony  to  the  court  and 
jury,  the  tribunal  will  decide  the  case.  This  is 
always  the  precise  thing  sought — what  trill  be^ 
not  what  has  been.  I  do  not  forget  that  we  look 
to  the  past  in  judging  of  the  future  ;  just  as  a 
searcaptain,  in  considering  whether  to  reef, 
thinks  of  the  signs  which  the  past  has  shown 
as  indicating  an  approaching  gale.  But  what 
he  is  anxious  to  learn  is,  not  whether  there  was 
a  gale  yesterday,  but  whether  one  is  coming 
now.  And  no  lawyer  in  his  practice  has  ever 
occasion  to  know  what  has  be^n  held  as  law 
heretofore,  except  as  evidence  of  what  may 
be  held  hereafter.  If,  instead  of  adnsing  a 
client,  one  is  acting  as  conveyancer,  or  as  the 
draughtsman  of  an  ordinary  contract,  his  ulti- 
mate thought  relates  to  what  the  courts  may 
hereafter  hold  of  the  instrument  should  it  come 
into  litigation,  and  he  looks  to  what  has  been 
only  as  indicating  what  will  be. 

But,  in  the  law,  as  in  other  things,  there  is 
constant  prog^ss,  and  there  are  changes. 
Events  will  appear  whioh  never,  even  in  form, 
transpired  before,  and  out  of  the  new  events 
new  questions  will  arise.  And,  where  the  past 
approaches  nearest  to  repeating  itself,  the  like- 
ness of  today  to  yesterday  is  not  perfect,  ren- 
dering it  uncertain  whether  the  seemingly  old 
question  of  to-day  should  be  decided  in  the 
same  way  as  before.  Moreover,  in  correcting 
the  errors  of  the  past,  the  courts  sometimes 
overrule  their  former  decisions.  Hence  the  re- 
sults to  which  the  courts  have  already  arrived 
constitute  only  a  part  of  what  the  lawyer  has 
to  understand  and  explain ;  there  is  another 
and  much  more  difBcult  part  beyond.  And  bis 
tools  must  be  adapted  to  the  accomplishment 
of  both,  and  he  must  know  how  to  use  the 
tools,  else  he  will  wrong  his  clients  and  the 
courts,  and  fiiil  of  acquiring  the  due  rewards  of 
the  profession  for  himself.  This  is  so  in  all 
departments  of  the  profession  ;  there  is  no  ex- 
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oeption.  It  is  jast  as  Important  to  detennine 
— and  correctly — whether  a  court  can  be 
hroaght  to  OTerrole  an  adverse  decision,  as  to 
find  the  decision  itself;  jnst  as  essential  to 
judge  tralj  in  advance  how  a  new  question  will 
be  decided,  as  bow  an  old  one  has  been ;  just 
as  essential  to  ascertain  whether  one  seemingly 
old  is  really  such,  as  how  the  admitted  old 
ahonld  be  decided  now. 

It  is  idle  to  say  that  the  lawyer  needs  tools 
to  do  the  easy  part  of  the  work,  but  the  difficult 
part  may  be  done  without  tools.  A  babe  feels 
itself  competent,  even  without  a  ladder,  to  grasp 
and  handle  the  moon ;  and  there  are  plenty 
of  babes  in  the  law  who  do  not  doubt  that,  if 
they  are  helped  to  ascertain  what  has  been 
decided  heretofore,  they  can  manage  the  rest 
by  tbeir  own  unaided  brains — ^tools,  for  high 
achieyements,  they  despise;  they  would  like 
help  in  walking  but  they  can  soar  alone.  I  am 
not  writing  for  such ;  but  for  those  who  know 
that,  of  all  earthly  aid  which  a  mortal  may 
crave,  the  most  helpful  is  the  simple  suggestion 
of  the  thing  which,  when  suggested,  is  abso- 
Intely  plain  and  obvious.  The  want  of  the 
simple  suggestion  is  what,  for  ages,  deprived 
the  world  of  the  steam-engine,  the  railroad 
track,  the  telegraph,  the  sewing-machine,  and 
the  thousand  of  other  inventions  which 
distinguish  the  present  times  from  those  of  old. 
And  there  is  no  department  of  thought  in 
which  the  simple  suggestion  is  more  important 
than  in  the  law.  Most  of  what,  in  the  United 
States,  passes  for,  and  is  referred  to,  as 
anthority,  is  not  truly  such.  The  English 
decisions  since  the  Revolution,  and  those  of 
states  other  than  our  own,  have  no  binding 
force  with  us ;  yet  they  are  listened  to  by  the 
coorts  with  respect,  and,  if  they  are  uniform, 
and  the  reasoning  of  the  judges  in  them 
appeals  sound,  they  will  almost  always  be 
followed.  Hence  the  practioner  must  know 
how  to  find  them,  how  to  estimate  tbeir  value, 
and  how  to  reason  from  them ;  and  must  have 
tools  ior  doing  this  work.  If  a  case  of  this 
class  is  against  him,  he  must  be  able  to  detect 
&llacies  in  it,  and  to  convince  the  court  that 
those  which  he  points  out  are  &llacies  in  truth. 

Let  us  see,  then,  what  we  have  as  practically 
essential.  First,  the  lawyer  must  be  able  to 
find,  and  have  the  tools  for  finding,  every  case, 
English  or  American,  ancient  or  modem,  which 


will  have  any  bearing  on  whatever  question 
may  possibly  arise.  This  will  not  include 
every  case  in  the  books ;  because  a  doctrine  once 
held  may  have  been  overruled,  or  superseded 
by  legislation,  or  varied  or  enlarged  by  later 
decisions;  or,  otherwise,  a  case  may  be  no- 
longer  of  practical  avail.  I  said,  <<able  to< 
fin4;"  but  an  actual  finding,  or  especially  an 
actual  using,  will  not  always  be  necessary.  In 
most  circumstances  a  limited  number  will 
suffice;  but  in  some  all  should  be  examined, 
and  in  rare  instances  the  whole  should  be 
actually  produced  in  court  Secondly,  the 
legal  doctrine  on  which  the  cases  proceed  must 
be  understood,  else  their  application  to  the 
question  in  hand  cannot  be  made.  The 
doctrine  is  not  always  expressed  in  the  cases 
which  really  proceeded  upon  it,  or  in  any  other 
book ;  but  not  un  frequently,  though  not  as  the 
general  rule,  the  practitioner  will  be  compelled 
to  search  it  out  by  the  light  only  of  his  own 
unaided  understanding,  and  satisfy  the  judge  of 
its  correctness  by  showing  how  it  harmonizes 
and  explains  the  cases,  and  accords  with  the 
other  doctrines,  and  with  the  spirit,  of  the  law. 
The  more  fully  and  accurately  the  doctrine  of 
the  law  appears  in  any  book,  the  better  is  it  as 
a  tool.  Thirdly,  where  the  question  is  new,  or 
has  been  decided  only  in  England  or  some 
other  State — a  class  which  is  believed  to  em- 
brace more  than  half  the  oases  argued  and 
adjudged  in  our  State  courts,  indeed,  almost  the 
whole  in  our  younger  states — ^the  practitioner 
must  be  able  to  go  to  the  very  « bottom  of 
things,''  and  make  the  whys  and  wherefores 
tell  in  every  sentence  he  utters.  To  cite 
merely,  in  an  unreasoning  manner,  the  dry 
conclusions  of  law  arrived  at  elsewhere,  is  to 
betray  the  cause  of  the  client.  Fourthly,  he 
must,  as  already  said,  be  able  to  discern  when 
there  is  a  reasonable  prospect  of  getting  a  prior 
decision  of  his  own  court  overruled ;  to  which 
end  he  must  know  the  limits  of  the  doctrine  of 
Hare  deeiiia,  and  the  reasons  which  fix  each 
particular  limit.  Whether  he  attacks  the  for- 
mer decision  or  defends  it^  he  must  be  abso- 
lutely "  at  home  "  in  this  whole  learning.  To 
do  this  requires,  especially,  a  knowledge  of  the 
doctrines  of  the  law  as  distinguished  from  the 
cases. 

I  have  thus  fkr  assumed  that  the  law  is,  what 
it  is  generally  understood  to  be,  a  system  of 
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doctrines,  which  are  evidenced  by  the  decis- 
ions, and  not  the  decisions  themselves.  Lord 
Mansfield  expressed  the  idea  thus :  <>  The 
law  does  not  consist  ot  particular  cases,  but  of 
general  principles,  which  are  illustrated  and  ex- 
plained by  these  cases.'^  And  Tucker,  P.,  in  the 
Virginia  Court :  "  Though  we  search  for  prece- 
dents, to  discover  and  illustrate  principles,  the 
law  depends  at  last  upon  principles,  and  not 
upon  the  precedent. "f  This  is  the  view  of  the 
law  entertained  by  every  successful  practitioner. 
But  there  are  Lawyers  who  deem  it  erroneous. 
According  to  them  it  is  not  law  at  all ;  it  is  a 
•conglomeration  of  adjudged  cases,  by  analogies 
to  which  succeeding  cases  are  to  be  decided. 
'  Jhese  lawyers  may  be  likened  to  one  who  should 
believe  it  not  to  be  a  law  that  material  sub- 
stances above  and  upon  the  earth  gravitate 
towards  its  centre,  and  who  should  spend  his 
days  and  nights  in  collecting,  and  burden  his 
memory  with  remembering,  particular  instances 
in  analogy  to  which  he  would  hope,  but  not  be 
sure,  material  things  would  move  hereafter; 
enquiring  specially  for  those  instances  in  which 
new-made  cheese  had  dropped  to  the  moon,  and 
.leaden  bullets  had  fallen  upwards  from  pave- 
.ments  and  killed  wild  geese  flying  for  more  con- 
genial  climes.  Now,  this  view  of  the  law  may 
be  correct — at  least,  the  present  article  does  not 
<  deny  it — but  those  who  entertain  it  have  no  oc- 
casion for  tools  of  the  legal  trade,  because  they 
have  nothing  to  do  with  which  to  employ  the 
tools.  They  may,  indeed,  so  long  as  no  revolu- 
tion in  professional  thought  occurs,  get  some 
work  at  making  digests,  or  instructing  young 
■candidates  for  honors  at  the  bar,  because  herein 
'their  labours  are  brought  to  no  practical  test  by 
which  they  can  be  shown  to  be  abortive.  But, 
-assuming  their  views  to  be  correct,,  still  they 
cannot  advise  a  client  correctly,  or  manage  well 
his  cause  in  court ;  and  the  reason  is  that 
though,  as  we  assume,  their  views  are  just,  yet, 
to  practice  from  them,  they  must  know  the  fificts 
and  results  of  the  many  hundred  thousand 
cases  from  which  the  analogies  are  to  be  taken, 
as  the  only  possible  means  by  which  to  find  the 
particular  case  required.  Then,  should  they  find 
the  right  case  and  produce  it  to  the  judge,  they, 
holding  it  to  be  in  Itself  supreme,  and  rejecting 
4he  idea  that  it  is  a  mere  manifestation  of  a  law 

*  Rex  V.  Bembridce,  3  Dong.  327. 332. 
f  WUlianuon  ▼.  Beokhun,  8  Leigh,  20, 21 


which  exists  separate  from  itself,  would  have  no 
power  of  satisfying  the  court  of  its  application 
to  focts  differing  in  any  degree  from  those  in- 
volved in  it  Nor  would  there  be  any  fulcrum 
on  which  to  rest  a  lever  for  upsettiog  a  case 
which  had  been  wrongly  decided.  Indeed,  it 
could  not  be  said  that  any  decision  had  been 
wrong.    Again,  no  lifetime  would  be  sufficient 

to  read  the  cases  ;  and,  supposing  them  to  be 
read  and  remembered,  no  powers  could  keep 
pace  with  the  constaotly  accumulating  mass.  If 
a  man  entern  upon  this  line  of  study  and  practice, 
he  is  soon  overburdened,  and  his  brain  becomes 
broken  by  the  mass  piled  upon  it ;  he  is  bewil- 
dered, and  he  loses  all  capacity  to  do  anything 
well.  Holding,  as  we  assume,  to  the  truth,  he 
becomes  a  manyr  in  the  cause  of  truth,  but  the 
emoluments  of  a  successful  practice  can  never 
be  his.  His  liome  is  in  Heaven,  with  the  mar- 
tyrs who  have  gone  before,  and  the  sooner  he 
arrives  there  the  better  for  him. 

[To  be  Gontiiiued.] 


Perils  of  Judges. — The  narrow  escape  of  the 
Master  of  the  Bulls  from  assassination,  by  a 
gentleman  whom  there  ib  too  much  reason  to 
believe  is  irresponsible,  revives  the  recollection 
of  the  less  deadly  attack  upon  Vice-Chancel  lor 
Mai  ins  some  time  ago.  Not  to  quote  instances 
fai*  back  in  legal  history,  there  have  been  occa- 
sions within  the  last  twenty-five  years  when 
the  perils  of  judicial  administration  have  been 
brought  before  the  public.  A  prisoner  at  an 
afgize  on  the  Northern  Circuit,  on  receiving 
sentence,  stooped  down  and  took  off  his  heavily 
nailed  boot,  which  he  hurled  at  the  head  of  Mr. 
Justice  Cresswell.  That  stern  but  eminently 
just  judge  for  a  moment  appeared  to  quail,  but 
in  the  next  iustant  recovered,  and  quietly 
directed  the  prisoner  to  be  removed.  Sir  Sam- 
uel Martin  and  Mr.  Justice  Hawkins  have  both 
appeared  in  inferior  courts  to  obtain  protection 
against  persons  who  had  threatened  them.  The 
circumstances  of  the  attack  upon  Sir  George 
Jessel  are  nearly  parallel  with  that  upon  the 
present  Solicitor-General  when  he  was  Mr. 
Giffard.  At  the  Old  Bailey,  about  twenty 
years  ago,  Mr.  Giffard  was  performing  his  duty 
as  counsel,  when  a  poor  mad  gentleman  came 
up  to  him,  and  saying,  «'  Kemember  Cardiff," 
fired  upon  him,  happily  without  injury  to  one 
destined  to  take  one  of  the  first  places  at  the 
Bar.  It  is  impossible  to  guard  against  any 
such  attacks  when  they  are  made  by  madmen  ; 
and,  unhappily,  the  mental  worry  of  litigation 
is  only  too  surely  calculated  to  develop  any 
incipient  or  latent  tendency  to  lunacy.  The 
public  will  rejoice  that  the  most  capable,  and 
certainly  the  most  industrious  judge  we  hare 
on  the  bench  has  escaped  the  attack  of  an  as- 
sassin. Sir  George  Jessel  does  not  spare  him- 
self, and  the  example  he  sets  is  beyond  all 
price  to  the  public  at  large. — £cho. 
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JUDICIAL  SALARIES, 

The  Judges  of  Canada  are  as  ill-paid  a  class 
of  officials  as  it  is  possible  to  find  anjwhere, 
when  the  nature  of  the  duties  imposed  upon 
them  is  taken  into  consideration.  In  the  Pro- 
Tince  of  Quebec  it  would  be  a  great  boon  to 
the  community  if  we  could  readjust  the  judicial 
machinery  so  as  to  dispense  with  some  of  the 
Judges,  and  give  those  actually  required  a  bet- 
ter remuneration.  It  is  not  uncommon  to  hear 
a  lament  over  the  lack  of  great  men  on  the 
bench,  but  it  may  fairl)r  be  asked  whether  one 
of  the  first  preliminaries  to  securing  talent — 
an  adequate  remuneration — has  been  attended 
to.  Thus  far,  with  the  exception  of  the  newly 
constituted  Supreme  Co^rt,  the  salaries  paid  to 
the  Judges  of  the  superior  tribunals  are  no 
larger  than  pertain  to  many  simply  clerical 
positions  in  England.  The  list  of  officers  quoted 
below  fthowB  that  in  England  not  only  are 
subordinate  officials  enjoying  ample  salaries, 
but  the  Judges  arc  not  unmindful  of  the  wel- 
fare of  their  relatives.  The  list  is  as  follows, 
the  amounts  being  in  pounds  sterling :  Secretary 
of  Presentations,  the  Hon.  E.  P.  Thesiger, 
JC400  ;  Secretary  of  Commissions,  Mr.  W.  M. 
Cairns,  £300 ;  Secretary  of  Causes,  Mr.  J. 
Romilly,  £1,000  ;  Clerk  of  Records  and  Writ8, 
the  Hon.  K.  Romilly,  £1,200 ;  Registrar  in 
Lunacy,  Mr.  C.  N.  Wilde,  £1,000  ;  Queen's 
Coroner  and  Attorney,  Mr.  Fred.  Cockburnj 
X'1,200  ;  Master  at  the  Crown  Office,  Mr.  J.  R. 
Mellor,  £1,200  ;  Associate,  Mr.  T.  W.  Erie, 
X'1,000  ;  Associate  Exchequer  Division,  Mr.  H. 
Pollock,  £1,000  ;  blaster.  Sir  F.  Pollock, 
Xl,500;  ditto,  Mr.  G.  F.  Pollock,  £1,500; 
Queen's  Remembrancer,  Sir  F.  Pollock,  £2,000  ; 
Secretary  to  Sir  J.  Hanncn,  Mr.  J.  C  Hannen, 
£300  ;  Secretary  to  Sir  R.  Phillimore,  Mr. 
Walter  Phillimore,  £300  ;  Registrar  in  Bank- 
ruptcy, Mr.  J.  R.  Brougham,  £1,300  ,*  Clerk  of 
Assize  for  Home  Circuit,  the  Hon.  R.  Denman, 
£953 ;  Associate,  Mr.  R.  Denman,  Jr. ;  Clerk 
of  Assizp,  Midland  Circuit,  Mr.  Arthur  Drake 
Coleridge  (salary  not  mentioned);  Clerk  of 
Assize,  Oxford  Circuit,  Mr.  E.  Archer  Wilde, 


£1.000 ;  and  Clerk  of  Assize,  Western  Circuit, 
Mr.  W.  C.  Bovill,  £1,000. 


DISPOSAL  OF  ARREARS. 

In  a  communication  to  the  Timet^  *^  A  Solici- 
tor" gives  some  information  respecting  the 
efibrts  which  have  been  made  at  various  times 
in  England,  in  recent  years,  to  clear  off  judicial 
arrears  by  the  appointment  of  additional 
Judges.  The  writer  takes  occasion,  from  the 
fiicts  stated,  to  deprecate  additional  judicial 
appointments  without  serious  consideration. 
In  the  case  of  the  Judicial  Committee,  how- 
ever, there  can  be  little  doubt  that  the  salaried 
appointments  were  urgently  demanded  by  the 
exigencies  of  the  case.  In  the  year  1871,  he 
says,  a  considerable  number  of  cases  were 
waiting  for  hearing  before  the  Judicial  Com- 
mittee of  the  Privy  Council.  To  remedy  this 
an  Act  of  Parliament  was  passed,  under  the 
provisions  of  which  four  permanent  Judges 
were  appointed,  with  salaries  of  £5,000  each. 
These  Judges,  without  any  extraordinary  exer- 
tions (for  they  only  sat  five  days  a  week  for 
about  five  hours  each  day),  cleared  off  all  ar- 
rears, and,  after  an  adjournment  of  upwards  of 
three  months,  the  Court  recommenced  its  sit- 
tings in  the  autumn  with  a  list  of  seven  cases 
— viz.,  four  Colonial  Appeals,  two  Indian 
appeals,  and  an  application  for  the  prolongation 
of  two  patents.  The  writer  estimated  that  this 
business  would  occupy  about  seven  days,  and 
thought  it  more  than  probable  that  at  the  ex- 
piration of  about  that  time  the  learned  Judges 
would  have  nothing  to  do. 

In  the  year  1876,  in  consequence  of  com- 
plaints as  to  an  arrcar  of  appeals  in  the  House 
of  Lords,  two  Law  Lords  were  appointed,  each 
with  a  salary  of  £5,000  per  annum,  and  tlie 
House  was  empowered  to  sit  for  the  purpose  of 
hearing  appeals  at  any  period  of  the  year.  The 
House  sat  for  a  few  days  in  November,  1876, 
and  then  adjourned  until  the  Session  of  Parlia- 
ment  in  February,  1877,  when  its  ordinary 
si i tings  were  resumed.  The  arrears  were  thus, 
without  difficulty,  disposed  of,  and  the  Houso 
resumed  its  sittings  in  the  fall  with  a  list  of  14 
cases.  Although  this  list  would  doubtless  be 
added  to  before  August  next,  the  writer  con- 
sidered it  certain  tbat  a  great  part  of  the  time 
of  the  recently  appointed  Judges  would  be  un- 
occupied. 
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«  A  Solicitor "  believes  that  the  serriceB  of 
Judges  of  the  ultimate  Courts  of  Appeal  might 
have  been  made  available  for  assistance  In  the 
intermediate  Court  of  Appeal,  in  like  manner 
as  those  of  the  Lord  Chancellor  are,  and  thus 
some  of  the  Judges  who  are  now  required  in 
that  Court  would  have  been  free  to  act  as 
Judges  of  First  Instance.  This  would  be 
somewliat  like  taking  the  Judges  of  the  Su- 
preme Court  of  Canada  to  sit  in  the  Ontario 
Court  of  Appeal,  a  scheme  which  would  be 
open  to  question.  While  it  is  certainly  desira- 
ble that  judicial  functionaries  should  not  be 
allowed  to  grow  rusty,  it  is  hardly  expedient  to 
shift  them  about  from  Court  to  Court  in  the 
endeavour  to  fill  up  every  moment  of  leisure 
time. 


THE    TOOLS    OF  THE   LEGAL    TRADE, 
AND  HOW  TO  CHOOSE  THEM. 

[Gontinned  from  p.  192.] 

But,  as  the  law  that  bodies  on  and  above  the 
earth  tend  toward  its  centre  may  be  remem« 
bered,  while  all  the  numberless  instances  in 
which  they  have  actually  done  so  cannot  be  ; 
so,  in  like  manner,  a  man  may  learn  and 
remember  most  of  the  Icaot  which  govern  the 
overwhelming  masses  of  decisions  collected  in 
our  books  of  reports,  provided  they  are  duly 
and  accurately  pointed  out  to  him.  No  man, 
with  the  reports  alone,  can  collect  all  himself ; 
because  this  would  require,  not  only  the  reading 
of  the  reports,  but  the  continual  and  extensive 
collating  of  case  with  case.  For  one  to  attempt 
this  would  be  to  consume  a  lifetime  in  the  most 
laborious  work  before  he  was  half  ready  to 
^  put  up  his  shingle  "  for  practice. 

The  foregoing  views,  in  which  the  thing  to 
be  done  appears,  disclose  to  us  in  some  measure 
the  sorts  of  tools  needed.  Of  course,  we  need 
the  reports ;  and,  as  helps  to  find  the  cases  in 
the  reports,  the  digests.  Beyond  that,  we  need 
to  have  the  principles  of  the  law  in  general, 
and  those  which  govern  each  particular  subject, 
collected  for  us. 

Not  to  pause,  therefore,  on  the  obvious 
necessity  of  reports  and  digests,  let  us  proceed 
to  the  more  important  matter.  Under  the 
names  of  treatises  and  commentaries  on  the 
law,  we  have  great  numbers  of  different  sorts 
of  books.    The  majority  of  them  are,  in  fact) 


digests,  and  no  more ;  and  many  of  them  aie 
poor,  at  that.  But  there  are  among  them  works 
which  are  truly  what  they  profess  to  be — vary- 
ing, however,  greatly  in  ment.  A  treatise  or 
commentary,  which  is  truly  such,  may  be  the 
most  worthless  book  in  a  lawyer's  library,  or  it 
may  be  the  most  valuable.  It  is  absolutely 
essential,  both  to  the  study  and  the  practice  of 
the  law,  that  there  should  be  some  good  books  of 
this  sort,  and  very  desirable  that  they  should 
be  multiplied  to  include  all  departments  of 
legal  knowledge.  Their  function  is  to  colUct 
the  doctrines;  in  other  words,  to  state— what  the 
decided  cases  are  mere  evidences  of — the  law. 
They  reduce  the  evidences  to  their  results. 

Let  us  see  how  this  is.  The  law  is  the  legal 
rule.  The  &ct8  of  cases  are  ever  varying,  but 
the  rule  remains  the  same.  The  author  com- 
pares case  with  case,  and,  from  a  multitude  of 
cases,  derives  a  rule.  Perhaps  he  is  aided  in 
this  by  some  judge  in  some  case  having  before 
him  derived  the  rule,  or  perhaps  he  is  not.  If 
he  is  thus  helped,  he  still  has  to  see  whether 
the  judge  was  correct.  If  he  is  not  thus 
helped,  his  labor  is  still  greater.  In  either 
alternative  the  deduction  which  he  sets  down 
must  be  correct,  or  his  book  is  no  suitable  tool 
for  the  practitioner  to  work  with.  Assuming 
the  book  to  be  thus  [correct,  the  practitioner, 
desiring  to  know  what  the  result  would  be  on 
a  given  state  of  fiicts,  takes  it  in  his  hand,  and 
finds  in  it  the  rule  which  covers  the  facts. 
These  facts  may  never  ha\re  transpired  before  \ 
but  he  has  become  just  as  certain  how  this 
"  new  case "  should  be  decided  as  how  an  old 
one  was,  if  decided  correctly.  And  in  the  same 
way  he  ascertains  whether  the  adjudication  in 
an  old  case  was  right  or  wrong.  If,  on  the 
other  hand,  the  book  states  the  rule  erroneous- 
ly,  it  is  a  false  guide  ;  and  the  mariner  might 
as  well  sail  by  a  chronometer  out  of  time  as  ■ 
for  him  to  employ  the  book  in  his  practice. 

It  becomes,  therefore,  in  every  case  in  which 
a  treatise  or  commentary  is  relied  upon,  a 
proper  subject  of  enquiry  whether  the  rule 
stated  by  the  author  is  correct.  IThe  name  of 
the  author,  however  eminent,  is  not  conclusive, 
nor  is  the  fact  that  the  ablest  judge  who  ever 
adorned  a  bench  has  given  voice  to  the  same 
rule.  Either  circumstance,  and  especially  the 
two  combined,  may  furnish  strong  primorfacie 
evidence  ;  but  neither,  nor  both,  can  be  accept- 
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ed  as  conclusive.  A  practitioner,  therefore,  who 
uses  a  tool  of  this  sort  should  be  in  a  position 
to  withstand  a  challenge  of  it  bj  his  adversary. 
This  is  one  point  of  view,  out  of  several, 
from  which  we  maj  approach  the  disputed 
question  as  to  how  fully  the  cases  should  be 
cited  in  such  a  book.  There  is  a  difference  in 
the  scope  and  aim  of  books  of  this  general  sort. 
If  the  design  is  merely  to  present  leading  doc- 
trines for  the  instruction  of  students  and  the 
occasional  reading  of  practitioners,  and  the 
book  is  not  meant  to  be  used  as  a  working  tool 
in  the  legal  trade,  and  if  its  doctrines  are 
merely  the  familiar  and  admitted  ones — that  is 
a  case  which  I  shall  not  pause  to  discuss,  for  I 
am  considering  the  tools.  Where  the  book  is 
a  tool,  and  its  temper  is  to  be  tried  in  hard 
conflicts  in  court,  plainly  it  would  be  defective 
should  it  cite  only  a  single  case  out  of  a  hun- 
dred on  a  disputed  question.  And,  I  submit, 
it  would  be  dishonest  if  it  cited  the  cases  on 
one  side  of  such  a  question  and  made  no 
allusion  to  the  other,  or  even  to  the  fact  that 
the  question  is  disputed  ;  though,  I  acknow- 
ledge, there  are  good  books  by  excellent 
authors,  who  are  personally  honest,  written  on 
exactly  this  principle.  I  distinguish  the  author 
from  the  man  ;  the  one  is  honest,  the  other  is 
not. 

Again,  the  great  number  of  states  in  our 
Union,  and  the  fisu;t  that  under  the  United 
States  government  questions  may  be  decided 
in  differing  Circuit  and  District  Courts  with 
no  appeal  to  the  Supreme  Court,  create 
a  want  in  qur  text-books  such  as  could 
not  l>e  known  or  appreciated  in  England. 
Every  practitioner  desires  to  see,  first  of  all,  the 
authoritative  decision  of  his  own  court  on  the 
question  in  hand.  To  enable  him  to  do  this — 
that  is,  to  presetit  to  each  reader  the  one  case 
which  he  specially  craves,  and  no  more— may 
require  the  citation  of  nearly  half  a  hundred  in 
all  to  the  one  proposition.  An  excellent  lawyer, 
practising  in  a  large  eastern  city,  said  to  the 
writer  a  few  days  ago  :  **  Do  you  not  think  it  a 
great  mistake  in  authors  of  legal  treatises  to 
make  in  them  any  citations  from  the  southern 
and  western  reports  ?  They  are  of  no  authori- 
ty.'' Now,  this  suggestion,  hard  as  by  implica- 
tion it  might  seem  on  the  court  in  which  this 
lawyer  practises,  reveals  the  common  truth. 
The  practitioner  wants,  first  of  all,  the  cases 


which  will  most  influence  the  decision  ot  his 
own  tribunal.  He  will  never  thank  the  author 
of  the  book  which  he  uses  as  a  tool  for  leaving 
them  out,  however  he  may  grumble  about  the 
rest. 

And  why  should  not  the  author  of  a  book, 
which  is  to  be  used  as  a  tool,  having  looked,  as 
he  ought,  into  all  the  cases  for  his  own  guid- 
ance, refer  his  readers  to  such  as  they  also  may 
have  occasion  to  consult  ?  It  is  said,  by  some, 
that  the  referring  to  many  cases  is  a  thing  very 
easily  done.  But  suppose  it  is  easy ;  so  is  the 
copying  of  words  from  a  Judicial  opinion,  or 
from  another  text-book  —  except  that,  with 
some  authors,  it  is  impossible  to  make  the 
marks  of  quotation.  Yet  this  does  not  prove 
that  ^words  should  not  be  copied.  It  is  also 
said  that  the  reader  can  find  for  himself  the 
cases  in  the  digests.  That  is  not  true,  as  to  all 
of  them,  if  the  text-writer  has  done  his  duty. 
But,  if  it  were,  still  a  tool  is,  in  part,  for  labor 
saving.  Why  should  not  the  treatise  serve  for 
the  finding  of  the  cases,  like  a  digest,  when  it 
can  be  made  to  so  easily  ?  Moreover,  this  ful- 
ness of  citation  protects  the  lawyer  who  uses 
the  book  from  the  opposite  party,  who  else 
might  produce  to  the  court  a  case  apparently 
adverse  to  the  doctrine,  with  the  exclamation, 
"  Theie  is  something  which  it  should  open  the 
understanding  of  your  careless  author  to  read !" 

Such  appears  to  be  the  true  method,  express- 
ed in  general  terms.  With  a  judicious  author 
it  will  have  many  exceptions.  Thus,  some 
branches  of  the  law  are  so  heavy  with  cases, 
and  already  so  well  settled  in  their  leading 
principles,  that  this  could  not  be  done  without 
making  his  book  unprofitably  large.  Suppose, 
for  example,  this  plan  was  adopted  and  strictly 
adhered  to  by  the  writer  of  a  treatise  on  evi- 
dence !  His  book,  unless  greatly  larger  than 
heretofore  deemed  necessary  for  this  subject, 
could  contain  little  or  nothing  I)e8ide8  cases. 
And  there  are  so  many  other  exceptions  as 
considerably  to  qualify  the  rule. 

Again,  there  are  lawyers  who,  seeing  the  ci- 
tations of  cases  to  be  very  numerous,  draw  the 
inference  that,  therefore,  the  author  is  a  slave 
to  them,  and  his  book  is  a  mere  digest.  The 
truth  is  that  the  number  of  cases  has  nothing 
to  do  with  the  character  of  a  book  in  this 
respect.  One  who  can  truly  master  a  hundred 
can  master  equally  a  hundred  thousand.    An 
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incompetent  writer  may  conceal  his  weakness 
with  tiie  hundred  better  than  with  the  hundred 
thousand.    There  is  no  other  difference. 

I  am  now  to  give  some  practical  hints  as  to 
the  methods  of   testing  a  book  which   it  is 
,  proposed  to  use  as  a  tool. 

There  are  few  exceptions  to  the  rule  that  a 
digest  should  contain  all  the  cases.      And  a 
treatise  should  have  all  it  professes  to.    We 
take  into  our  hands  the  book,  whether  treatise 
or  digest,  and  see  what  are  its  scope  and  claim. 
If  these  require  all  the  cases,  they  also,  by  im- 
plication, require  that  each  case  be  cited  to 
every  important  point  within  the  subject  of  the 
book.    For  example,  should  a  work  on  dower 
pretend  to  have  every  case,  and  should  Doe  v. 
Boe  be  on  the  question  of  the  marriage  which 
will  give  dower,  and  likewise  on  the  question 
ot  the  effect  of  an  ante-nuptial  contract  with  a 
third  person  to  sell  the  land  to  him,  the  hold- 
ing-out of  the  author  would  not  be  fulfilled  by 
his  referring  to  Doe  v.  Roe  only  under  the  for- 
mer head.    We  open  the  book  to  its  Table  of 
Cited    Cases.     Then    we    look    through    any 
volume  of  reports  wherein  we  anticipate  that 
there  are  cases  which  ought  to  be  found  within 
the  book,  turning  the  leaves  carefully  over,  one 
by  one.    Coming  to  a  case,  we  see  whether  it 
is  in  the  Table  of  Cases.     If  it  is  not  there, 
we  note  the  feet  and  proceed.     If  it  is  there, 
we  turn  to  the  case  at  the  place,  or  several 
places,  to  which  we  are  referred,  and  observe 
what  the  author  has  done  with  it.    If  he  has 
cited  it  at  every  important  point,  then,  so  far, 
his  profession  is  realized ;  otherwise,  it  is  not. 
To  save  time,  we  here  anticipate  a  further  en- 
(}uiry  by  noting  the  manner  of  his  use  of  the 
case.    Do  the  text  and  it  correspond  ?     If  he 
has  undertaken  to  state  its  effect,  is  it  correctly 
done  ?    In  this  way  we  go  on,  comparing  vol- 
ume after  volume  of  the  reports  with  the  book 
until  we  become  satisfied  how  far  promise  and 
fulfilment,  as  to  the  cases  cited,  correspond. 

This  method  is  easy  and  conclusive  ;  but,  in  a 
given  instance,  we  may  be  already  in  possession 
of  knowledge  which  will  enable  us  to  shorten  the 
process.  Thus,  I  now  take  into  my  hands  a 
digest  on  a  special  subject.  The  author,  in  his 
prefece,  says  it  incorporates  a]l  the  American 
cases  of  any  importance  on  the  subject,  omit- 
ting such  as  are  obsolete  or  of  merely  local  or 
temporary  interest.    I  happen  to  know  that  not 


long  since,  a  lawyer  made  a  collection,  not  ot 
all  the  cases,  but  of  the  cases  which  he  deemed 
to  be  of  this    class,  for    a    single  year,  and 
counted  them.     And  I  know  that  the  cases  on 
a  given   subject  will  average  about  the  same 
in  successive   years,  except   that  the  number 
gradually  increases  with   the  growth   of  the 
country.     So,  I  count  the  author's  cases  in  his 
Table  of  Cases ;  and   the    result   is  that  they 
number  considerably  more   than  a  six  years' 
supply,  but  less  than  a  sevtn  years' !    This  is 
discouraging.    Still,  let  us  not  do  him  injustice, 
but  look  further.     Perhaps  he  deems  that  the 
larger  part  of  what  are  commonly  termed  states 
are  not  such  in  law,  their  admission  to  the 
Union  being  illegal ;  for  which  reason  he  ig- 
nores them.    But,  no ;  an  examination  readily 
shows  that  he  has  referred  to  Ccases  in  all,  or 
nearly  all,  the  states.      And  among  them  are 
cases  from  the  inferior  courts,  as  well  as  from 
the  superior.    Yet  we  discover  that  with  him, 
contrary  to    (^ampbell,   *'  distance  *'    does    not 
''lend  enchantment  to  the  view."      We  count 
the  cases  from  one  of  the  states  remote  from 
his  home,  and  find  that  they  number  less  than 
one  year's  supply.    Next,  is  not  his  selection  very 
select — only  the    very    most    important  cases 
being  included,  and   an  enormous  amount  of 
chaff  winnowed  away?    To  answer  this   we 
open  the  boots  to  the  first  title  which  happens 
to  occur  to  us,  upon  which  we  know  something 
of  the  cases,  and,  according  to  our  ideas,  the 
more  important  are  not  there,  while  a  part  of 
the  less  important  are.     But,  stay  ;  this  may  be 
deemed  by  him  a  minor  title;  let -us  turn  to 
one  which  all  will  agree  to  be  leading.     Under 
this  title,  according  to   what  we  know  to  be 
common  opinion,  the    most   important  cases 
consist  of  a  considerable  line  decided  by  the 
Supreme  Court  of  the  United  States.    We  look 
carefully  through  this  title  ;   well,  we  do  find 
in  it  a  paragraph  on  a  single  point,  among 
several,  decided  in  one  case  by  this  court.    So, 
the  Supreme  Court  of  the  United  States  is  not 
beneath  the  author's  notice.     The  point  does 
not  seem  to  us  to  be  the  most  important  one  in 
the  case,  but  perhaps  it  is.    We  remember  that 
there  is  lying  by  us  a  carefully-written  argument 
by  counsel  in   a   cause   involving  a  question 
within  this  title.    In  it  the  case  in  the  digest 
is  referred  to,  but  to  a  point  other  than  the  one 
digested  ;    and,  besides,  there  are  seven  other 
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cases  from  the  Supreme  Court  here  cited  and 
commented  on.  The  book,  therefore,  is  not 
what  it  professes  to  ^e. 

liVhen  examining  a  book,  there  is  no  more 
perplexing  discovery  than  the  not  unfrequent 
one  that  there  is  no  connection  between  the 
preface  and  the  book  itself.  It  is  natural  to 
apply  the  maxim  Faints  in  unoj /alius  in  omnibus^ 
and  condemn  it  at  a  breath.  If  a  writer  does 
not  know  better  than  really  to  suppose  he  has 
all  the  cases,  or  all  the  important  ones,  when 
perhaps  he  has  not  a  quarter  of  them,  evidently 
not  much  to  edification  can  come  from  him.  If 
he  does  know  better,  then  we  have  forced  upon 
UK  a  topic  not  pleasant  to  discuss.  But  it  is 
never  possible  to  discover  whctlier  or  not  an 
author  is,  to  the  fullest  extent,  responsible  for 
his  preface  or  title-page.  These  are  the  parts 
into  which,  more  than  into  any  other,  publish- 
ers in  general  deem  themselves  entitled  to 
thmst  their  improving  or  deforming  fingers ; 
and,  though  an  author  may  not  concede  their 
right,  he  may  be  so  cornered  by  them  that, 
practically,  he  lias  no  alternative  but  to  yield. 
The  sale  of  a  single  volume,  it  may  be  readily 
anticipated,  will  be  greater  if  the  purchasing 
lawyers  can  be  made  to  believe  it  has  all  the 
cases  on  its  topic,  than  if  the  topic  were  swelled 
to  four  volumes,  containing  truly  all  of  them. 
So,  of  the  volume  just  mentioned,  the  adver- 
tisements by  the  publishers,  as  £Eir  as  I  have 
noticed,  open  by  declaring  it  to  contain  all  the 
American  decisions  upon  its  topic,  from  the 
earliest  period  to  the  time  of  publication  ; 
though  they  have  an  ending  in  the  terms  of 
the  prefiEicc.  Here  is  a  conflict.  Did  the 
pressure  proceed  from  them  to  the  author,  or 
from  the  anthor  to  them  ? 

Moreover,  a  style  of  preface  is  sometimes 
adopted  leaving  it  not  quite  clear  to  every 
reader  what  is  meant.  An  author,  for  example, 
uses,  in  the  main,  the  English  text-books,  in- 
stead of  the  reports,  in  making  so  much  of  his 
book  as  does  not  depend  on  the  American 
decisions ;  and  copies  the  citations  from  those 
books  into  his  notes.  Then,  in  his  preface,  he 
tenders  a  sort  of  acknowledgement  of  indebt- 
edness to  English  authors  for  help  in  geneml 
and  particular.  There  happens  to  be  an  Eng- 
lish book  which,  I  will  suppose,  is  named  The 
Chum  Cud ;  it  is  in  several  volumes  ;  and, 
among  its  subjects,   is  that   of  our  American 


author.  Other  subjects  in  The  Chum  Cud  have 
no  relation  to  this  one.  It  appro])riate8  a 
separate  volume  to  one  such  subject,  and  in 
some  new  editions  of  the  work  this  volume  is 
enriched  by  varioiis  oases  not  in  the  regular 
reports,  or  reported  in  them  less  perfectly.  So, 
our  American  author  makes  a  special  bow  to 
The  Chum  Cud,  from  which,  he  says,  he  has 
repeatedly  drawn  cases  not  in  the  rcportn,  or 
given  in  them  but  imperfectly.  Now,  dt)es  he 
mean  that  he  has  mingled  the  topic  of  this 
special  volume  of  The  Chum  Cud  with  his  own  ? 
A  slight  examination  will  show  that,  most 
judiciously,  he  has  not.  Has  he,  in  fact,  drawn 
any  cases,  as  he  seems  to  say  he  has,  from  The 
Chum  Cudf  No,  not  from  this  special  volume 
nor  particularly  from  any  volume  of  the  edition 
mentioned.  In  one  of  the  English  text-books 
from  which  he  compiled  the  English  part  of 
his  own  there  is  a  reference  to  The  Chum  Cud 
for  a  single  sentence  in  one  case,  which,  how- 
ever, is  given  at  great  length  in  the  reports. 
So,  our  author  has  this  reference  for  this  one 
case;  but  for  no  other  case  does  he  cite  The 
Chum  Cud.  And  that  is  right ;  because  it  con- 
tains no  cases  of  the  sort  under  consideration, 
relating  to  his  subject.  What,  then,  is  meant  ? 
Is  the  statement  in  the  preface  false?  Of 
course  it  is  not.  Should  your  friend  tell  you 
that  he  had  just  been  strengthened  by  eating 
an  ice-cream  out  of  the  new  moon,  you  would 
not  understand  him  as  literally  affirming  that 
the  new  moon  is  a  dish,  that  ice-creams  are  in 
it,  and  that  he  had  just  been  there  and  eaten 
one.  Why  ?  Because  the  thing  is  palptibly 
impossible.  You  would  rather  understand  him 
as  indulging  in  soDie  pleasant  figure  of  speech 
In  the  instance  before  us  it  is  not  important  to 
inquire  what  is  the  rhetorical  name  of  the 
figure  of  speech  in  which  the  author  of  the 
preface  indulged,  or  what  is  the  literal  meaning 
intended  to  be  conveyed.  But  a  practical  diffi- 
culty distinguishes  a  case  like  this  from  the 
supposed  one  of  the  moon.  Everybody  sees 
the  moon,  and  knows  all  about  it.  Few  could 
be  made  to  believe,  even  on  the  authority  of  an 
asironomer,  that  the  new  moon  is  a  dish,  filled 
with  a  ball  of  ice-cream.  But  The  Chum  Cud 
is  not,  in  this  country,  a  familiar  object,  like 
the  moon  ;  it  is  a  book  seen,  with  us,  only  in 
large  libraries,  and  rarely  or  never  used ;  and 
few  American  lawyers  know  what  particular 
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editing  has  been  done  to  its  several  volumes  in 
each  successive  edition.  Hence,  profitless  time 
has  been  spent  in  searching  in  the  Cud  for  the 
supposed  cases  which  it  reports  perfectly,  but 
which  are  given  imperfectly,  or  not  at  all,  in 
the  reports,  upon  the  subject  of  the  American 
book.  So  that,  in  an  hour  of  disappointment, 
the  ungracious  thoughts  has  even  arisen  that  an 
American  author,  who  merely  sought  to  please 
his  readers,  by  an  unique  figure  of  speech  in 
his  prefiuse,  conveying  really,  it  may  be,  the 
idea  that  the  supposition  of  his  having  looked 
beyond  the  English  text-books  for  the  English 
law  would  be  as  mistaken  as  to  suppose  he  had 
gone  to  The  Chum  Cud  for  cases  not  elsewhere 
to  be  found,  had,  instead  thereof,  attempted  to 
mislead  his  readers  by  pretending  to  a  wider 
research  than  truly  he  had  made. 

That  such  a  mistake  is  not  unnatural  will 
appear  from  a  further  illustration.  There  is  an 
excellent  English  book,  fiimiliarly  known  to 
the  American  profession,  especially  through 
successive  American  reprints.  After  a  certain 
edition  of  it  in  England  had  been  before  the 
profession  twelve  years,  a  new  and  revised 
edition  there  appeared.  And,  when  this  new 
English  edition  had  become  well  known  both 
there  and  here,  a  fresh  American  edition  was 
issued,  «  Reprinted,''  said  the  American  editor, 
«  from  the  last  London  edition."  In  fact,  the 
reprint  was  from  the  twelve-year-old  cdition> 
and  not  from  the  one  which  was  the  last  at  the 
time  when  it  was  published  and  the  title-page 
took  its  date.  But,  on  a  careful  inspection,  one 
could  see  that  the  date  of  the  American  editor's 
announcement  was  long  before  the  day  of  pub- 
lication, in  the  year  preceding  the  one  standing 
on  the  title-page,  and  a  fair  space  of  time 
anterior  to  the  English  issue.  Moreover,  plain 
on  the  title-page  stood  the  English  numbering 
of  the  edition,  and  the  name  of  its  English 
editor.  The  English  date  was  nowhere  given. 
Everything,  therefore,  was  really  all  right,  the 
same  as  in  the  case  of  the  book  which  referred 
to  The  Chum  Cud,  But  I  have  before  mo  a 
magazine  notice  of  this  reprint,  written  by  one 
of  the  most  careful,  honored,  and  able  legal 
persons  in  the  country,  wherein  he  has  observa- 
tions, arising  from  an  inspection  of  the  reprint, 
upon  legislative  changes  of  the  law  in  England 
"  within  the  past  quarter  of  a  century  I  "  Nor 
will  any  one  blame  him  for  the  blunder.    Few 


American  lawyers  can  carry  in  their  memories 
the  numbers  and  dates  of  English  editions,  and 
the  names  of  the  respective  editors,  with  such 
accuracy  as  to  .say  that  an  American  reprint, 
just  issued,  and  [)rofe88ing  to  be  from  the  <<  last 
London  edition."  is  really  from  an  earlier  one. 

Some  will  cl  ide  me  for  saying  so  much  of 
the  pre&ce,  which,  they  will  affirm,  is  not,  like 
the  rest  of  the  book,  used  as  a  tool  of  the  legal 
trade.  But  a  tool  without  an  owner  is  of  no 
use  in  anything ;  and  a  book,  to  be  serviceable, 
must  find  purchasers.  The  preface  is  not 
sold  separate  from  the  rest,  and,  as  Sir  Knight 
Hudibras  wisely  reasoned  of  his  horse  and 
single  spur,  if  the  preface  side  of  a  book  is 
stimulated  toan  «  active  trot,"  the  tool  side  will 
go  with  it. 

In  truth,  however,  the  'p^^EUse  is  a  tool,  and 
often  a  very  important  one.  If  Mr.  A  has  in 
court  a  cause  involving  large  interests,  and  Mr. 
B  is  the  lawyer  opposed  to  him,  then,  if  A  can 
prevent  B  from  laying  before  the  tribunal  a 
series  of  unanswerable  adjudications  on  B's 
side,  Mr.  A  may  so  manage  as  to  obtain  a  vic- 
tory to  which  he  is  not  justly  entitled.  If  Mr. 
B  has  already  in  possession  a  book  which, 
according  to  the  preface  as  he  reads  it,  contains 
all  the  cases  on  the  subject,  so  as  to  render  any 
further  looking  unnecessary,  yet  it  has  not  in 
fact  all  of  them,  or  especially  those  on  which 
B's  success  depends,  here  is  **  luck  "  for  A.  The 
preface  has  performed  its  mission  as  a  tool, 
without  A's  putting  it  in  motion.  But  A  is  on 
excellent  social  terms  with  B,  open-hearted  and 
generous,  and  perhaps  B  does  not  own  the 
book  ;  so  A  kindly  loans  it  to  him.  Here  the 
the  pre&ce,  as  a  tool,  dexterously  handled  by 
A,  is  lodged  in  the  soft  pari,  of  B's  bmin,  and 
the  cause  is  won. 

We  see,  therefore,  why  a  preface,  when  it  is 
to  do  tills  sort  of  work,  should  be  so  framed  as 
to  admit  of  being  read  two  ways.  The  sharp 
lawyers,  looking  into  it,  will  comprehend  the 
situation  and  purchase  the  book,  not  so  much 
for  personal  use  as  to  lend  to  their  less  saga- 
cious brethren ;  and,  of  course,  they  will  always 
have  for  it  a  good  word.  The  other  class,  when 
able,  will  buy  it  to  use  themselves,  because  of 
what  they  believe  it  to  be.  If,  for  example, 
they  understand  it  as  professing  to  have  all  tho 
cases,  no  doubt  that  it  has  them  will  cross  their 
minds :  And  they  will  be  happy  in  the  reflection 
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that  the  labor  of  searching  through  manj 
books  is  at  an  end,  and  that  now  they  will  be 
even  with  the  other  fellow  who  has  beaten 
them  so  many  times.  In  such  happiness, 
though  unbounded,  we  see  a  beantiful  compen- 
sation which  nature  makes  for  the  want  of 
original  bake  in  the  understanding.  And, 
assuming  that  such  a  lawyer  belongs  to  the 
class  who  will  learn  only  in  the  school  of 
experience,  he  acquires,  on  being  unexpectedly 
overcome  through  something  which  his  book 
does  not  contain,  a  valuable  lesson,  lasting  him 
through  life. 

[To  be  oontinaedj 


CURREHT   EVEHTS. 

ENGLAND, 

Illicit  Fibs.  —  A  Manchester  Solicitor 
named  Bent  has  been  sentenced  to  five  years' 
penal  servitude  for  receiving  property  knowing 
it  to  have  been  stolen.  It  appeared  that  the 
prisoner  defended  a  man  charged  with  robberies 
at  railway  stations,  and  took  part  of  the  pro> 
ceeds  for  his  fees.  Mr.  Justice  Brett,  in  passing 
itentence,  said  the  prisoner  was  a  g^rasping, 
rapacious  man,  who  had  betrayed  his  trust,  and 
4issisted  the  bad  to  plunder,  and  then  stripped 
them  of  all  they  had. 

A  Vecetabian  in  Trovblb. — An  inquest  was 
held  in  Oldham  recently  on  a  woman  alleged  to 
have  been  starved.  Her  husband  was  a  strict 
veg«?tarian.  She  had  been  recently  confined, 
and  he  refused  to  call  in  medical  attendance  or 
^ive  her  anything  but  food  composed  of  wheat 
or  rice.     The  jury  censured  the  husband. 

UNITED  STATES. 

Pbiho.ver  and  Counsel.  —  A  rather  unusual 
8cene  took  place  in  a  Philadelphia  Criminal 
Court  on  the  6th  inst.  An  individual  who 
bears  the  astonishing  name,  BlasiuH  Pistorius, 
has  been  twice  tried  and  convicted  of  murder 
in  the  first  degree.  The  first  conviction  his 
counsel  were  able  to  set  aside,  hut  as  the  facts 
were  such  that  there  was  no  hope  of  a  verdict  of 
acquittal,  they  advised  him  to  plead  guilty 
of  manslaughter,  it  being  imderstood  that  this 
plea  would  be  accepted.  He  refused  to  do  this, 
and  was  convicted.  A  motion  whs  thereafter 
made  by  his  counsel  for  a  new  trial,  at  the  ai^u- 
ment  of  which  he  was  present.    After  one  of 


the  counsel  had  spoken  in  favor  of  the  motion, 
the  petitioner  arose  and  delivered  a  long  s]>eech, 
in  which  he  reviewed  the  evidence,  and  made 
severe  charges  against  the  members  of  the  legal 
profession  who  had  had  anything  to  do  with 
the  case,  charging  his  own  counsel  with  having 
been  in  collusion  with  the  district  attorney,  and 
stating  that  he  had  been  convicted  in  order  to 
please  Prince  Bismark.  The  speech  of  the  pri- 
soner was  read  from  a  manuscript,  and  although 
quite  lengthy,  was  listened  to  to  the  end  by 
the  court. 

CANADA. 

Trbasuri  Sedcino.— -Apropos  of  the  discus- 
sion respecting  the  perils  to  which  Judges  are 
exposed,  an  amusing  incident  is  chronicled  by 
the  daily  press.  The  gardener  of  Judge  Coursol 
had  been  for  several  nights  much  alarmed 
by  the  appearance  in  the  Judge's  garden,  at 
Montreal,  night  after  night,  of  two  men  who 
conducted  themselves  in  an  extraordinary 
manner.  He  mentioned  the  matter  to  the 
Judge,  who  asked  Detective  Lafon  to  take 
the  case  in  hand.  Lafon  accordingly,  with  a 
jm9e  of  police,  concealed  himself  in  the  garden, 
and  after  patiently  waiting  some  time,  at  the 
accustomed  hour,  eleven  o'clock,  the  two  mys- 
terious men  made  their  appearance.  One  was 
attired  in  priestly  robes;  which  were  cover- 
ed with  pictures  of  the  saints,  kc.  Around 
his  neck  he  wore  a  long  string  of  beads, 
to  the  end  of  which  a  cross  was  attached ;  a 
watch  hung  from  a  chain  down  his  back;  a 
sword  hung  from  his  side  in  close  companion- 
ship with  a  flask  of  holy  water,  and  in  his  left 
hand  he  held  a  sponge  attached  by  a  wire, 
which  he  squeezed,  occasionally  squirting  tlie 
water  around  him.  Behind  him  come  his  con- 
federate, holding  up  the  robe  of  his  principal 
from  contact  with  the  ground,  and  watching 
the  passage  of  time  as  indicated  by  the  watch 
upon  his  back.  The  two  made  their  approach 
towards  a  certain  apple  tree  in  a  most  method- 
ical manner,  under  which,  when  they  arrived, 
they  commenced  their  incantations,  walking 
around  it,  the  leader  invoking  the  aid  of  heaven 
to  bring  up  the  treasure.  They  were  arrested 
and  brought  to  the  Canning  Street  Station, 
where  the  principal  gave  his  name  as  J.  Sudan, 
a  Swiss,  and  his  confederate  as  Leopold  Boone, 
a  Belgian.  Sudan  said  he  had  been  told  by 
one  Racine  that  a  great  many  noblemen  had 
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hidden  treasure  in  strong  boxes  and  buried 
them  in  the  ground,  and  his  calculations  show- 
ed him  that  one  of  them  was  buried  in  the 
Judge's  garden,  just  under  the  apple  tree  they 
had  visited.  The  Judge  laughed  heartily  and 
ordered  the  prisoners'  discharge. 

The  Insolvent  Act.  —  The  Monetary  Times 
takes  the  following  view  of  the  failure  to  carry 
the  repeal  of  the  Insolvent  Act :  "  The  Domi- 
nion Board  of  Trade,  at  its  last  meeting,  op- 
posed the  repeal  of  the  bankrupt  law  by  a  vote 
of  twenty-five  against  seven.  And  now  the 
House  of  Commons  has  followed  suit  by  a  vote 
of  ninety-nine  against  fifty-five.  The  question 
was  brought  up,  on  a  motion  for  the  second 
reading  of  a  bill,  introduced  by  Mr.  Barthe,  for 
the  repeal  of  the  Act.  All  question  of  the 
repeal  of  the  law  will  probably  be  set  at  rest 
for  the  present.  There  are  two  ways  of  looking 
at  the  bankrupt  law  ;  one  is,  to  regard  it  as  a 
means  of  winding  up,  as  it  was  intended  to  be, 
insolvent  estates  in  an  equitable  manner,  and 
giving  the  debtor  a  free  discharge,  if  he  were 
deserving  of  it;  another  is,  to  regard  it  as  a 
means  of  increasing  the  number  t)f  insolvencies. 
There  is  some  truth  in  both  these  views.  The 
chief  cause  of  insolvency  is  a  glut  in  the 
market ;  and  the  bankrupt  law  may  be  per- 
verted so  as  to  make  traders  less  careful  of 
entering  into  transactions  which  lead  to  in- 
solvency. Mr.  Barthe  saw  in  the  number  of 
failures  a  reason  for  the  repeal  of  the  law  ;  a 
number  which  he  stated  at  7,554  since  1873, 
with  aggregate  liabilities  to  the  amount  of 
$100,000,000.  In  other  words,  every  third 
trader  had  failed.  But  in  the  absence  of  a 
bankrupt  law,  there  would  certainly  have  been 
less  than  it  has  been.  But  there  would  have 
been  great  difficulty  in  winding  up  the  insolvent 
estates,  and  it  would  have  been  done  in  a  far 
less  equitable  manner.  A  permanent  repeal  of 
the  bankrupt  law  is  out  of  the  question,  though 
we  are  not  certain  that  it  might  not  occasionally 
be  suspended,  for  a  time,  with  advantage.' 


DIGEST  OF  QUEBEC  DECISIOXS, 

The  following  is  a  digest  of  the  decisions 
reported  in  Volume  21  of  tlie  Lower  Canada 
Jurist,  (1877)  which  have  not  been  noted  al- 
ready in  the  Legal  Nbws. 

Ahduciion. — On  an  indictment  for  abducting 


a  girl  under  the  age  of  16,  where  it  appeared 
the  girl  had  left  her  guardian's  house  ior  a  par- 
ticular purpose  with  his  sanction,  held^  that  the 
girl  did  not  cease  to  be  in  possession  of  her 
guardian  within  the  meaning  of  the  statute  32 
&  33  Vic,  c.  20,  s.  hQ.^Regina  v.  Mondelet^  Q. 
B.,  p.  154. 

Absentee. — ^An  absentee  cannot  be  legally 
summoned  by  advertisement  on  the  ground 
that  he  has  property  in  the  district  of  Montreal, 
when  the  evidence  shows  that  such  property 
consists  merely  of  a  feon,  not  produced  nor 
proved  to  be  in  the  possession  of  the  defend- 
ant.— Poirier  k  LareaUj  Q.  B.,  p.  48. 

Account. — 1.  An  account  rendered  and  filed 
under  a  judgment  of  the  court,  will  be  rejected 
as  irregular,  if  it  does  not  exhibit  the  three 
heads  of  receipts,  disbursements,  and  what 
remains  to  l)e  recovered.— Z*«  Cur^j  ^'c,  de 
Beauhamois  v.  Robillard,  S.  C,  p.  122. 

2.  An  account  unsustained  by  vouchers  will 
not  be  rejected  on  motion,  when  it  is  establish- 
ed by  affidavit  that  the  vouchers  are  in  the 
possession  of  third  parties. — Chevalier  v.  C«»- 
illier  et  at.,  S.  C,  p.  308. 

Adjudicataire. — ^An  obligation  by  an  adjudic' 
ataire  in  favor  of  the  Sheriflf,  by  which  the 
adjudicataire  promises  to  pay  the  Sheriff  the 
amount  of  his  purchase  money,  with  interest, 
is  against  public  order  and  the  laws  regulating 
the  office  of  Sheriff,  and  is,  therefore,  null. — 
Berard  4'  MaikieUj  Q.  B.,  p.  234. 

Affidavit. — Sec  Practice. 

Agent. — 1 .  A  notarial  power  of  attorney  to 
manage  and  administer  the  affairs  of  the  con« 
stitucnt  generally,  and  in  so  doing  to  hypothec 
cate  the  constituent's  property,  is  not  an 
authority  to  sign  promissory  notes  in  the  name 
of  the  constituent. — Serre  dit  St.  Jean  et  vir^  ^ 
The  Metropolitan  Bank^  Q.  B.,  p.  207. 

2.  The  statements  made  by  the  agent,  to  the 
effect  that  he  had  authority  to  sign  notes  for 
his  principal,  cannot  make  evidence  against 
the  principal,  the  power  being  governed  by  the 
terms  of  the  written  power  of  attorney. — lb. 

See  Bank  Account. 

Appeal. — l.The  Court  of  Queen's  Bench  has 
discretionary  power  to  allow  an  appeal  to  the 
Supreme  Court,  after  the  delay  mentioned  ia 
the  statute.— Cap<frA««  ^  Bobillard,  Q.  B.,  p.  74. 

2.  A  security  bond,  duly  signed  by  the  Pro- 
thonotary,  and  stamped,  cannot  be  set  aside  by 
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the  Court  of  Queen's  Bench  on  the  ground  that 
the  security  was  executed  by  error  and  surprise. 
—MalleUe  4r  Lenoir,  Q,  B.,  p.  84. 

3.  A  judge  of  the  Court  of  Queen's  Bench 
has  power  in  Chambers  to  extend  the  delay  for 
giving  security  on  an  appeal  to  the  Privy  Coun- 
cil beyond  the  delay  ordered  by  the  Court  as 
that  within  which  security  must  be  given, 
whenever  he  is  seized  of  tlie  matter  prior  to 
the  expiration  of  such  delay ;  and,  on  security 
being  put  in  within  such  extended  delay,  the 
respondents  are  estopped  from  executing  the 
judgment  appealed  from. — The  Mayor  «f*c.  qf 
Montreal  cj*  Hubert  et  al.,  Q.  B.,  p.  85. 

4.  An  appeal  lies  directly  to  the  Supremo 
Court  from  the  judgment  of  the  Superior  Court 
sitting  in  Review,  in  cases  not  under  $2,000, 
where  the  judgment  having  been  confirmed  in 
Keview  against  the  party  inscribing,  no  appeal 
lie«  to  the  Court  of  Queen's  Bench. — Abbott  v. 
Macdonald,  C.  R.,  p.  311. 

See  Privy  Council;  Insolvent  Act;  Prac- 
tice; Security Jor  Cottt. 

Arbitration. — The  Courts  have  a  right  to  refer 
to  arbitration  disputes  between  relations,  where 
the  facts  are  difficult  of  appreciation,  without 
its  being  necessary  that  the  contestation  should 
be  the  result  of  relationship. — Robert  ^  Robert, 
Q.  B.,  p.  18. 

Attorneys. — See  Practice. 

Auctioneer. — ^An  auctioneer  is  not  liable  per- 
sonally, on  a  sale  made  by  him  for  a  disclosed 
principal. — Larue  v.  Frater,  S.  C,  p.  309. 

Aveu  Judiciaire. — The  aveu  judiciaire  cannot  be 
divided,  and,  therefore,  an  admission  that  the 
price  of  sale  was  not  really  paid,  as  stated  in 
deed,  coupled  with  the  statement  that  the  deed 
was  really  a  donation,  and  not  a  sale,  cannot  be 
divided. — O'Brien  v.  Molson^  4*  OBrien  y.ThonuUj 
S.  C,  p.  287. 

Baggage. — See  Carrier. 

Bailiff. — See  Practice. 

Bill  of  Exchange. — »See  Prescription. 

Bank  Account. — Where  a  bank  account  has 
been  kept,  in  the  name  of  M.  (*.,  as  the  agent 
expressly  of  C.  S.,  and  that  account  has  been 
closed,  and  a  new  account  opened  in  the  name 
simply  of  <'  M.  C,  agent,"  and  it  is  proved  that 
M.  C.  was  in  reality  (although  unknown  to  the 
bank),  the  agent  not  only  of  C.  S.  but  of  vari- 
ons  other  parties,  all  of  whose  funds  were  indis- 
criminately deposited  and  withdrawn  in  the 


name  of  **  M.  C,  agent,"  C.  S.  cannot  be  held 
for  an  overdrawn  balance  due  by  "  M.  C,  agent," 
in  the  absence  of  any  special  evidence  to 
establish  indebtedness  to  the  bank  by  C.  S . 
personally. — The  Metroftolitan  Bank  v.  Symes  et 
vir,  S.  C,  p.  201. 

Bon. — An  unstamped  bon  is  null,  and  an 
action  founded  thereon  will  be  dismissed  with 
costs,  even  though  the  defendant  has  not 
pleaded  the  non-stamping  of  the  bon. — Hudon 
cj-  Girouard,  Q.  B.,  p.  15. 

Bomage. — 1.  Where  an  action  en  bomage  is 
brought  without  previous  demand,  with  a  claim 
for  damages  joined  thereto,  of  which  no  proof 
is  made,  the  plaintiff  will  be  condemned  to  pay 
the  costs  of  the  suit.— Rochon  v.  C6t^j  S.  C.  p 
273. 

2.  See  Encroachment. 

Builder.— A  builder  cannot  claim  to  prove, 
either  by  parole  testimony  or  the  oath  of  the 
opposite  party,  his  claim  to  extra  work,  in  the 
absence  of  the  order  in  writing  therefor  requir- 
ed by  art.  1690  C.  C. — Beckham  v.  Farmer,  S.  C, 
p.  164. 

Building  Society. — iSee  Tirage  au  Sort. 

Calls.— A.  subscriber  to  a  Company  to  be 
incorporated  under  Letters  Patent,  but  who 
never  subscribed  after  the  incorporation,  nor 
paid  calls  after  such  incorporation,  is  not  liable 
to  be  sued  on  the  stock  thus  subscribed  for. — 
The  Union  Navigation  Company  ^  Couillard,  Q. 
B.,  p.  71. 

Captas  ad  Respondendum.—} .  The  mere  filing 
of  the  statement  in  conformity  with  art.  764  C. 
P.  does  not  entitle  the  party  arrested  to  be  re- 
leased from  custody,  such  statement  being  sub- 
ject to  attack  by  any  creditor  within  the  delays 
mentioned  in  art.  llS.—Bruckert  v.  Moher,  S. 

C.  p.  26. 

2.  A  writ  of  capias  issued  on  the  ground  of 
fraudulent  departure  from  the  Province,  will 
not  lie,  when  the  defendant  is  domiciled  in  the 
U.  S.,  and  is  merely  returning  home  after  a 
temporary  sojourn  here,  and  there  is  no  alle- 
gation of  any  special  circumstances  of  fraud. — 
Renaud  ^  Vandusen,  Q.  B.,  p.  44. 

3.  Where  a  capias  has  been  declared  good 
and  valid,  and  the  defendant,  in  appealing  from 
the  judgment,  gives  security  for  costs  only,  and 
files  a  declaration  that  he  does  not  object  to 
the  execution  of  the  judgment,  the  appeal  does 
not  suspend  proceedings  against  the  bail  on. 
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'  their  bond  to  the  Sheriff. — LajoU  j*  MuUin  et  al.f 
Q.  B.,  p.  69. 

4.  An  affidavit  for  capiat  is  defective  which 
deposes  that  the  departure  of  the  defendant 
*i  may  "  deprive  the  plaintiff  of  his  recourse,  in 
place  of  using  the  words  of  the  Code  of  C.  P. 
»'  will  deprive." — Stevemon  v.  BoherUon^  S.  C,  p. 
102. 

6.  An  affidavit  for  capias  which  deposes  in 
the  alternative,  that  "  the  defendant  has  secret- 
ed or  made  awaj  with  or  is  about  immediately 
to  secrete  or  make  away  with  his  property,  Ac." 
is  defective. — McMaaUr  v.  Roheritan^  B.C.,  p.  161. 

<6.  An  affidavit  for  capias  is  defective,  which 
used  the  words,  <<peut  ^tre  prive  de  son 
recours,"  in  place  of  the  words  "  privera,  Ac," 
and  which  omitted  to  depose  as  to  the  intent  to 
defraud- — Ford  v.  Liger,  S.  C,  p.  191. 

7.  The  allegation  in  an  affidavit  for  capias 
that  deponent  believes  and  is  informed  that 
the  defendant  is  about  to  secrete  ^  ut>  hiens 
meublet  et  tffeU  mobiliersj^^  is  defective,  and  the 
affidavit  is  also  bad  on  account  of  the  failure 
to  state  therein  the  special  grounds  and  reasons 
of  such  belief. — Aug^  v.  Mayrand,  C.  R.,  p.  216. 

8.  The  pretensions  of  a  defendant,  who, 
after  being  arrested  under  a  writ  of  capias^ 
leaves  the  country  and  refuses  to  appear  for 
examination,  will  not  be  favourably  regarded 
by  the  Court. — The  MoUons  Bank  v.  Campbell, 
S.  C.  p.  280. 

9.  A  writ  of  capias  on  the  ground  of  secre- 
tion of  property,  may  issue  against  a  debtor 
resident  in  Ontario,  for  secreting  property  in 
Ontario,  if  the  debtor  be  found  in  this 
Province.-— ^au/<  et  al.  v.  RobertsoUj  ^  Robertson, 
petr.,  C.  B.,  p.  281. 

10.  A  defendant  arrested  under  a  writ  of 
capias  must  raise  all  his  objections,  in  limine  litis, 
against  the  sufficiency  of  the  affidavit,  and  not 
merely  in  appeal. — Ileyneman  «J-  Smith,  Q.  B..  p. 
298. 

CarrieT. — The  notice  on  a  passengers  ticket, 
that  the  carrier  will  not  be  responsible  for  the 
the  safe-keeping  of  the  passenger's  baggage,  is 
not  binding  on  the  passenger,  without  proof  of 
notice  to  him  of  this  limitation  of  liability. — 
Woodward  v.  Allan  et  al.,  S.  C,  p.  17. 

Cause  qf  Action. — 1.  In  an  action  by  a  creditor 
of  a  Railway  Company  against  a  shareholder  in 
such  Company,  to  recover  the  amount  unpaid 
on  his  shares,  the  cause  of  action  arose  at 


Montreal,  where  the  Company  had  its  principal 
office,  and  where  judgment  was  rendered  for 
the  debt  due  by  the  Company  and  execution 
was  also  issued,  and  not  at  Bedford,  where  the 
Bhareholder  subscribed  for  his  shares. — Welch 
V.  Baker,  S.  C,  p.  97. 

2.  The  cause  of  action  is  determined  by  the 
place  where  the  note  sued  on  is  made,  and  not 
by  the  place  where  it  is  made  payable. — Mul- 
hoUand  it  al.,  ▼.  The  Company,  fc,  q^  A,  Chagnon 
etal.,S.C.p.  114. 

Certiorari. — See  Lieenee  Act;  Jurisdiction. 

Circuit  Court. — See  Jurisdiction. 

Collocation,  Report  of. — See  Practice. 

Commercial  Debt. — See  Prescription. 

ContraiwUpar  Corps^r-Where  a  rule  for  eon- 
trainte  par  corps  has  been  made  absolute,  it  is 
not  competent  to  the  party  condemned,  by  a 
subsequent  petition,  to  allege  payment  and  non- 
indebtedness  previous  to  the  judgment  on  the 
rule. — Oenereux  ▼.  Bowley  et  al.,  k  Jones^  petr., 
S.  C.  p.  162. 

Composition. — See  Promissory  Ifote. 

CongS  Dtfaui.'-'l.  The  eony^  difaut,  on  a  rule, 
will  be  granted  without  costs. — Larin  v.  Deo- 
loryes,  k  S^rf,  mis  en  cause,  S.  C.  p.  206. 

2.  When  cony/dtfaut  is  asked  by  a  defendant, 
under  art.  82  C.  C.  P.,  noUce  of  the  application 
to  plaintiff  is  unnecessary. — Chalut  v.  Valade  ei 
al,  8.  C.  p.  218. 

CoUs. — See  Congf  DfJavX ;  Practice. 

Costs,  Security  for.— I.  When  claimed  by 
dilatory  exception  and  security  given,  the  costs 
on  the  exception  will  be  reserved  to  abide  the 
issue  of  the  suit. — Akin  v.  Hood,  S.  C.  p.  47. 

2.  Where  an  opposant  is  a  non-resident, 
though  his  domicile  has  been  in  this  Provincei 
he  will  be  required  to  give  security  for  costs. — 
Gravel  v.  MalUUe,  «j-  MaUette,  opposant,  S.  C.  p. 

162. 

3.  The  Court  in  Montreal  has  no  jurisdiction 
to  order  that  the  security  for  costs  offered  by 
the  plaintiff",  who  appealed  from  a  judgment  of 
the  Court  for  the  district  of  Montreal,  should 
be  taken  before  the  Prothonotary  or  a  Judge  in 
the  district  of  Rimouski. — Fournier  v.  Belisle, 
8.  C.  p.  163. 

4.  A  demand  for  security  for  costs  from  an 
insolvent  will  not  be  granted  unless  the  insol- 
vent is  such  under  the  Insolvent  Act. — The 
Niagara  District  Mutual  Fire  Insurance  Company 
V.  Mullin,  S.  C.  p.  221. 


THE  LEGAL  NEWS. 


203 


5.  An  Ontario  Inmirance  Company,  though 
doing  businefls  in  Montreal,  is  bound  to  give 
security  for  costs.— T%tf  Niagara  District  Mutual 
Fire  Insurance  Company  y.  Mat/arlane  et  o/.,  S. 
C.  p.  224. 

See  Insolvent  Act. 

Damages, — The  Corporation  of  Montreal  is 
liable  for  damages  caused  by  the  bad'state  of 
one  of  the  public  footpaths  in  the  city. — 
Orenier  v.  The  Magor  et  al.  of  Montreal,  Q,  B.,  p. 
296. 

See  Priest. 

Delegation. — 1.  The  one  in  whose  fiivour  a 
delegation  is  made  in  a  deed  of  sale  may  sue 
for  the  money  thus  delegated  to  be  paid  to 
him,  without  alleging  any  acceptance  of  such 
delegation. — Brishois  v.  Campeau,  S.  C  p.  16. 

2.  The  registration  of  a  deed  containing  a 
delegation  of  payment  does  not  operate  an 
acceptance  of  such  delegation. — Mallette  et  al. 
Y,  Button^  8.  C.  p.  199. 

See  Unpaid  Vendor. 

Demand  qf  Payment. — The  want  of  demand 
of  payment  cannot  be  urged  successfully,  in 
the  absence  of  a  deposit  in  Court  of  the  debt 
due. — SmaUwood  t.  Allaire^  C.  R.  p.  106. 

Donation. — ^An  unenregistered  deed  of  dona- 
tion of  moveables  cannot  avail  as  a  title  to  such 
moveables  against  creditors  of  the  donor.^ 
Crossen  v.  OHara,  #  McOee,  opposant,  S.  C.  p. 

103. 
See  Married  Woman ;  Marriage  Contract. 

Draft. — Where  a  Bank  discounts  the  unac- 
cepted draft  of  A  on  B,  for  the  purpose  of 
retiring  B*s  acceptance  on  a  former  draft,  on  the 
faith  of  a  telegram  from  B  to  A  to  draw  on  B 
for  the  purpose  aforesaid,  the  Bank  may  recover 
the  amount  of  such  draft  on  B,  although  he 
snbsequently  refuse  to  accept  the  same. — The 
Molsons  Bank  v.  Seymour  et  al.,  8.  C.  p.  82. 

Election. — 1.  Where  the  respondent,  in  an- 
swer to  a  petition  contesting  his  election  as 
member  of  the  House  of  Commons,  makes 
counter  charges  against  the  unsuccessful  candi- 
date, who  is  not  a  party  to  the  cause,  and  in 
whose  behalf  the  seat  is  not  claimed,  and  prays 
that  he  be  disqualified,  such  petition  is  an 
election  petition,  and  must  be  accompanied  by 
security  and  all  other  formalities  prescribed  by 
the  Dominion  Controverted  Elections  Act,  1874. 
Somerville  et  al.  k  Lcfiamme^  S.  C.  p.  240. 

2.  The  section  100  of  the  Dominion  Contro- 


verted Elections  Act  of  1874  does  not  preclude 
the  recovery  of  accounts  for  lawful  expenses 
connected  with  an  election,  unless  the  expenses 
were  incurred  with  a  corrupt  or  illegal  motive. 
— Workman  t  The  Montreal  Herald  Printing  and 
Publishing  Company ,  Q.  B.  p.  268. 

3.  The  costs  of  an  election  feast,  after  an 
election  (in  1867)  had  been  closed,  are  not  re- 
coverable.— Quevremont  k  Tunstall  et  al.,  Q.  B. 
p.  293. 

Encroachment. — In  an  action  for  encroach- 
ment on  a  lot  of  land  by  building  beyond  the 
line  of  division  between  it  and  the  adjoining 
lot,  where  the  encroachment  is  clearly  proved, 
judgment  may  be  rendered  accordingly  without 
the  necessity  of  a  legal  homage. — Levesque  k 
McCready,  Q.  B.  p.  70. 

Enquite. — ^An  inscription  for  enquite  must  be 
filed  at  least  eight  days  before  the  day  fixed  for 
the  trial. — Latour  v.  Oauthier,  8.  C.  p.  39. 

Evidence. — The  entries  in  a  merchant's  book 
make  complete  proof  against  him. — Darling  k 
Brown  et  al.,  S.  C.  p.  169. 

See  Agent ;  Builder  ;  Interest ;  Trouble. 

Exception  H  la  forme. — 1.  The  description  of  a 
plaintiff  in  a  writ  of  summons,  as  carrying  on 
the  <<  trade  and  business  of  banking  in  the 
City  of  Montreal,  in  the  district  of  Montreal 
and  elsewhere,"  is  a  sufficient  compliance  with 
the  requirements  of  Art.  49  C.  P. — Bureau  k 
The  Bank  qf  British  North  America^  Q.  B.  p. 
261. 

2.  An  appearance  and  plea  by  a  person  who 
was  not  served  in  the  cause,  though  the  writ 
purported  to  be  addressed  to  him,  will  be  re. 
jected  with  costs  where  the  evidence  showed 
that  he  was  aware  of  the  error  in  the  writ.  In 
such  a  case  if  the  party  fears  that  judgment 
may  be  erroneously  rendered  against  him,  his 
proper  course  is  to  come  in  by  intervention. — 
7%e  Exchange  Bank  <f  Canada  v.  Napper  et  al., 
S.  C.  p.  278. 

Exception  DMinatoire.^^See  Cause  of  Action  ;  • 
Jurisdiction. 

Executive  Council. — The  members  of  the 
Executive  Council  who  concur  in  an  order  of 
Council  sanctioning  the  sale  by  the  Crown  of 
certain  real  property,  and  the  execution  of  a 
deed  of  sale  in  accordance  with  such  order, 
cannot  be  sued  en  garantie  by  the  purchaser, 
to  guarantee  and  indemnify  him  against  an 
action  brought  by  the  Attomey-Qeneral  for 
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and  on  behalf  of  Her  Majesty,  to  set  aside  the 
deed  of  sale,  on  the  ground  {inter  alia)  that  the 
sale  itself  was  ultra  viresy  and  that  the  deed  was 
executed  without  lawful  authority. — Church, 
Atty.  Gen.,  pro  Regina,  y.  Middlemias  j*  Middle' 
miatj  plff.,  en  gar.  v.  Archambault  et  a/.,  defts., 
■engar.j  S.  C.  p.  319. 

Executors. — 1.  Executors  are  not  liable,  jointly 
and  severally,  for  the  payment  of  the  balance 
of  moneys  collected  by  them,  but  are  only  lia- 
ble each  for  the  share  of  which  he  had  posses- 
sion.— Darling  et  al.  &  Brown  et  al.^  8.  C.  p.  125. 

2.  Executors  arc  not  liable  to  pay  more  than 
6  per  cent,  interest  on  the  moneys  collected  by 
them  after  their  account  has  been  demanded, 
in  the  absence  of  proof  that  they  realised  a 
^eater  rate  of  interest  by  the  use  of  the  money. 

Exchange. — In  tiie  case  of  an  exchange  of 
horses,  it  is  not  competent  for  a  party,  sued  on 
41  note  given  as  boot  on  such  exchange,  to  plead 
non-liability,  on  the  ground  of  a  redhibitory 
vice  in  the  horse  received  by  him,  and  without 
bringing  any  action  to  set  aside  the  exchange  ; 
especially  where  such  plea  is  filed  several 
months  after  the  defendant  knew  of  the  vice 
and  had  tendered  back  the  animal. — Veroneau 
V.  Poupart,  S.  C.  p.  32G. 

ExperU. — When  the  report  of  experts  has 
once  been  made,  they  are  fundi  officio^  and  can- 
not of  their  own  motion  make  a  new  report  on 
the  ground  that  the  first  is  imperfect  or  defec- 
tive.— Beckham  v.  Farmer^  S.  C.  p.  38. 

Extra  Work. — See  Builder. 

Foreign  Judgment.-^ln  an  action  on  a  foreig^n 
judgment  and  the  usual  assumpsit  counts,  where 
the  plaintiff  only  files  a  copy  of  the  judgment 
which  docs  not  reveal  the  cause  of  indebted- 
ness, he  will  be  ordered  to  file  an  account. — 
Holme  V.  Cassils  et  al.,  S.  C  p.  28. 

Guarantee. — An  order  to  "  give  bearer  what 
he  wants  "  does  not  contain  a  continuing  guar- 
antee.— Lacroix  &  Bulmer,  Q.  B.  p.  327. 

Habeas  Corpus. — After  a  prisoner  is  commit- 
ted for  trial  for  arson,  if  the  depositions  on 
which  the  commitment  is  based  do  not  establish 
his  guilt,  he  will  be  admitted  to  l)ail. — Exparte 
Onasakeuraty  petr.,  S.  C.  p.  219. 

Hypothecary  Action. — A  hypothecary  action 
may  be  instituted  against  the  direct  debtor,  as 
veil  as  against  a  tiers  d/tenteur,  when  such  direct 


debtor  is  still  in  possession  of  the  property 
hypothecated  by  him. — Lebrun  v.  Bfdardy  S.  C, 
p.  167. 

Imperial  Statute^  22  and2Z  Vic.  ch.  63. — Under 
this  Statute  in  any  case  depending  in  any 
court,  in  any  other  portion  of  Her  Majesty's 
Dominions,  if  the  law  applicable  to  the  fects  of 
the  case  is  the  law  administered  in  any  other 
part  of  Her  Majesty's  Dominions,  and  is 
different  from  the  law  in  which  the  court  is 
situate,  it  is  competent  to  the  court  in  which 
such  action  may  depend  to  direct  a  case  to  bo 
prepared,  setting  forth  the  facts,  and  to  pro- 
nounce an  order  remitting  the  same  for  refer- 
ence to  the  Superior  Court,  administering  the 
law  applicable  to  the  £ftcts  of  the  case,  and 
desiring  said  Court  to  pronounce  its  opinion 
upon  the  questions  submitted  to  it.  And  such 
case  is  brought  before  the  said  Superior  Court 
by  petition  of  any  of  the  parties  to  the  action, 
praying  the  Court  to  hear  the  parties  or  their 
counsel,  and  to  pronounce  its  opinion  on  the 
questions  submitted. — Noad  v.  Noad,  S.  C,  p. 
312. 

Innkeeper. — An  innkeeper  is  re^iponsible  for 
the  effects  stolen  from  a  traveller  while  lodging 
in  his  house,  where  it  is  not  proved  that  the 
theft  was  committed  by  a  stranger  and  was  due 
to  the  negligence  of  the  traveller  ;  and  the 
oath  of  the  traveller  is  sufficient  to  prove  the 
loss,  as  well  as  the  value  of  the  things  stolen. — 
Gerikin  ^  GranntSj  Q.  B.,  p.  265. 

Insolvent  Act. — 1.  A  party  who  has  for  six 
months  acquiesced  in  the  proceedings  taken 
against  him  under  the  Act  cannot  afterwards 
question  the  jurisdiction  of  the  Court. — Fulton 
V.  Lejebvre,  ^*  Le/ebvrej  ptr.,  S.  C,  p.  23. 

2.  A  capias  may  lie  against  a  defendant  who 
has  assigned  under  the' Act.'^^Robertson  et  al.  t. 
Hale,  4i  IJol'i  ptr.,  S.  C,  p.  38. 

3.  An  appeal  to  the  Court  of  Queen's  Bench 
does  not  lie  from  any  judgment  of  the  Superior 
Court  under  the  Insolvent  Act,  which  is  not  a 
final  judgment. — Mackay  v.  The  St.  Lawrence 
Salmon  Fishing  Company,  Q.  B.,  p.  76. 

4.  Notwithstanding  an  assignment  under  the 
Act  by  a  defendant  in  a  suit,  he  may  still  con- 
tinue to  act  in  the  suit  in  his  own  name. — Morin 
▼.  Henderson,  S.  C,  p.  83. 

[To  be  concluded  in  next  issue.] 
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THE  QUEEN  v.  SCOTT, 

The  Bapreme  Court  of  Canada,  on  the  25th 
of  April,  reyersed  the  decision  of  the  Court  of 
the  Queen*B  Bench  for  the  Proyince  of  Quebec, 
in  the  aboye  case,  which  was  one  that  elicited 
considerable  discussion,  and  on  which  the 
Proyincial  Court  was  diyided.  The  question 
was  whether  the  stealing  of  an  unstamped 
promissory  note  from  the  maker  is  larcenj. 
Scott  stole  a  note  from  the  possession  of  the 
dra-tvers,  stamped  and  endorsed  it,  and  then 
tried  to  collect  it.  The  Court  of  Queen's  Bench 
(22  June,  1877)  Chief  Justice  Dorion  and  Judge 
Sanborn  dissenting,  held  that  this  was  larceny, 
bnt  the  Supreme  Court  has  reyersed  the  judg- 
ment, and  sustained  the  opinion  expressed  by 
the  Chief  Justice  and  Mr.  Justice  Sanborn,  that 
a  note  unstamped,  being  null,  has  no  yalue, 
and  is  not  the  subject  of  larceny.  This  judg- 
ment seems  to  be  in  accordance  with  the 
English  decisions  in  which  the  same  point  has 
been  considered. 


EXTRADITION. 

It  is  satisfactory  to  find  the  Court  of  Appeals 
of  Kentucky  taking  the  correct  yiew  of  the 
Extradition  Treaty  between  Great  Britain  and 
the  United  States,  in  relation  to  the  much  con- 
troyerted  question  of  the  right  to  try  surrender- 
ed fugitiyes  for  offences  other  than  those  for 
which  their  extradition  was  claimed.  In  the 
case  of  the  Commonwealth  v.  BaweSj  decided  by 
the  Court  of  Appeals  on  the  17th  April,  the 
Borrender  of  Hawes  had  been  claimed  by  the 
United  States  Ooyernment,  while  the  accused 
was  residing  in  London,  Ontario,  and  he  was 
giyen  up  by  the  Canadian  authorities,  under 
the  treaty  of  1842,  to  answer  three  charged  of 
forgery.  One  of  the  indictments  for  forgery 
was  not  pressed,  and  the  prisoner  was  acquitted 
on  the  others.  But  the  prisoner  was  still  de- 
tained in  custody,  and  finally  a  day  was  fixed 
for  his  trial  on  an  indictment  for  embezzlement. 
Hawes  then  presented  an  affidayit  to  the  Court, 
setting  out  all  the  facts  attending  his  surrender, 
and  moyed  to  set  aside  the  returns  of  the  Sheriff 


on  the  yarious  bench  warrants  under  which  he 
had  been  arrested,  and  to  release  him  from 
custody.  The  Court  haying,  in  effect,  sustained 
this  motion,  the  Commonwealth  appealed. 
The  judgment  appealed  from  held  that  the 
tenth  article  of  the  Treaty  of  1842  impliedly 
prohibited  the  goyemment  of  the  United  States, 
and  the  Commonwealth  of  Kentucky  from  pro- 
ceeding to  try  Hawes  for  any  other  offence 
than  one  of  those  for  which  he  had  been  extra- 
dited, without  first  affording  him  an  opportunity 
to  return  to  Canada,  and  that  he  could  not 
lawfully  be  held  in  custody  to  answer  a  charge 
for  which  he  could  not  be  put  upon  trial.  This 
decision,  which  embodies  the  point  contended 
for  by  OPeat  Britain  in  the  recent  diplomatic 
correspondence  on  the  subject,  has  been  sus- 
tained by  the  Court  of  Appeals  of  the  State  of 
Kentucky.  It  was  because  a  different  yiew  was 
entertained  by  other  courts  of  the  Republic, 
that  the  English  goyemment  declined  to  giye 
up  Winslow.  We  quote  the  concluding  re- 
marks of  Chief  Justice  Lindsay,  in  which  he 
replies  to  one  of  the  strongest  arguments 
adduced  by  those  who  hold  a  contrary  opinion : 
<<  Hawes  was  surrendered  to  the  authorities  of 
Kentucky  to  be  tried  upon  three  seyeral  indict- 
ments for  forgery.  The  Canadian  authorities 
were  of  opinion  that  the  eyidences  of  his 
criminality  were  sufficient  to  justify  his  com- 
mitment for  trial  on  said  three  charges.  One 
of  the  charges  the  Commonwealth  yoluntarily 
adandoned.  He  was  tried  upon  the  remaining 
two,  and  found  not  guilty  in  each  case  by  the 
Jury,  and  now  stands  acquitted  of  the  crimes 
for  which  he  was  extradited. 

«  It  is  true  he  was  in  court,  and  in  the  actual 
custody  of  the  officers  of  the  law  when  it  was 
demanded  that  he  should  be  compelled  to 
plead  to  the  indictment  for  embezzlement. 
But  the  specific  purposes  for  which  the  protec- 
tion of  the  British  laws  had  been  withdrawn 
from  him  had  been  fiilly  accomplished,  and  he 
claimed  that,  in  yiew  of  that  fact,  the  period  of 
his  extradition  had  been  determined ;  that  his 
further  detention  was  not  only  unauthorized, 
but  in  yiolation  of  the  stipulations  of  the 
treaty  under  which  he  was  surrendered,  and 
that  the  Commonwealth  could  not  take  adyan- 
tage  of  the  custody  in  which  he  was  then 
wrongfully  held,  to  try  and  punish  him  for  a 
non- extraditable  offense. 
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<*  To  all  this,  it  was  answered  that  <  an  of- 
fender against  the  justice  of  his  country  can 
acquire  no  rights  by  defrauding  that  Justice.' 
That  *  between  him  and  the  justice  he  has  of- 
fended,  no  rights  accrue  to  the  offender  by 
flight  He  remains  at  all  times,  and  eyery- 
where,  liable  to  be  called  to  answer  to  the  law 
for  his  violations  thereof  provided  he  comes 
within  the  reach  of  its  arm.'  Such  is  the  doc- 
trine of  the  cases  of  Caldwell  and  Lawrence 
(8th  and  13th  Blatchford's  Reports),  and  of  the 
case  of  Lagrave  (59th  New  York).  And  if  the 
cases  of  Caldwell  and  Lawrence  could  be  freed 
from  the  complications  arising  out  of  the  resi- 
dence of  the  prisoners  within  the  territorial 
limits  of  the  British  crown,  and  the*  fact  that 
we  received  them  from  the  authorities  of  the 
British  government  in  virtue  of,  and  pursuant 
to,  treaty  stipulations,  it  would  be  sound  doc- 
trine and  indisputable  law. 

"  But  did  Caldwell  or  Lawrence  come  within 
the  reach  of  the  arms  of  our  laws  ?  They  were 
surrendered  to  us  by  a  foreign  sovereign  to  be 
tried  for  specified  crimes,  and  were  forcibly 
brought  for  the  purposes  of  those  trials  within 
the  jurisdiction  of  our  courts,  and  the  point  in 
issue  was  not  whether  the  prisoners  had  secured 
immunity  by  flight,  but  whether  the  court 
could  proceed  to  try  them  without  disregarding 
the  good  faith  of  the  government,  and  violat&ig 
the  <  supreme  law  7  ' 

«  The  legal  right  of  a  judicial  tribunal  to  ex- 
ercise jurisdiction  in  a  given  case  must,  from 
the  nature  of  things,  be  open  to  question  at 
some  stage  of  the  proceeding,  and  we  find  it 
difficult  to  conceive  of  a  person  charged  with 
crime  being  so  situated  as  not  to  be  permitted 
to  challeuge  the  power  of  the  court  assuming 
the  right  to  try  and  punish  him. 

<<  The  doctrine  of  the  cases  of  Caldwell  and 
Lawrence  has  been  sanctioned  by  several  pro- 
minent British  officials  and  lawyers,  and  has 
seemingly  been  acted  upon  by  some  of  the 
Canadian  courts,  and  in  one  instance  (that  of 
Heilbronn)  by  an  English  court.  We  say 
seemingly,  for  the  reason  that  in  Great  Britain 
treatises  are  regarded  as  international  compacts, 
with  which  in  general  the  courts  have  no  con- 
cern. They  are  to  be  carried  into  effect  by  the 
Executive,  and  the  proceedings  in  the  courts 
are  subject  to  executive  control  to  the  extent 
necessary  to  enable  it  to  prevent  a  breach  of 


treaty  stipulation  in  cases  of  this  kind.  Hence, 
when  a  party  charged  with  crime  claims  im- 
munity from  trial  on  account  of  the  provisions 
of  the  treaty  under  which  he  has  been  extra- 
dited, he  must  apply  to  the  Executive  to  inter- 
fere, through  the  law  officers  of  the  Crown,  to 
stay  the  action  of  the  court ;  otherwise  it  will 
not,  at  his  instance,  stop  to  inquire  as  to  the 
form  of  his  arrest,  nor  as  to  the  means  by  which 
he  was  taken  into  custody. 

"  But  a  different  rule  prevails  with  us,  be- 
cause our  government  is  differently  organised. 
Neither  the  Federal  nor  State  Executive  could 
interfere  to  prevent  or  suspend  the  trial  of 
Hawes.  Neither  the  Commonwealth's  Attorney 
nor  the  court  was  to  any  extent  whatever  sub- 
ject to  the  direction  or  control  either  of  the 
President  of  the  United  States  or  the  Governor 
of  this  Conunonwealth. 

('But  the  treaty  onder  which  the  alleged 
immunity  was  asserted  being  part  of  the  su- 
preme law,  the  court  had  the  power,  and  it  was 
its  duty,  if  the  claim  was  well  foimded,  to 
secure  to  him  its  full  benefit. 

u  The  question  we  have  under  consideration 
has  not  been  passed  on  by  the  Supreme  Court 
of  the  United  States,  and  it  therefore  so  fiir 
remains  an  open  one  that  we  feel  free  to  decide 
it  in  accordance  with  the  results  of  our  own 
investigations  and  reflections. 

<<  Mr.  William  Beach  Lawrence,  in  the  14th 
volume  of  the  Albany  Law  Journal,  at  page  96, 
on  the  authority  of  numerous  European  writers, 
said: 

<<  <  All  the  right  which  a  power  asking  an  ex- 
tradition can  possibly  derive  from  the  surrender 
must  be  what  is  expressed  in  the  treaty,  and 
all  rules  of  interpretation  require  the  treaty  to 
be  strictly  construed ;  and,  consequently,  when 
the  treaty  prescribes  the  offenses  for  which 
extradition  can  be  made,  and  the  particular 
testimony  to  be  required,  the  sufficiency  of 
which  must  be  certified  to  the  executive  au- 
thority of  the  extraditing  country,  the  State 
receiving  the  fugitive  has  no  jurisdiction  what- 
ever over  him,  except  for  the  specified  crime  to 
which  the  testimony  applies.' 

«  This  is  the  philosophy  of  the  rule  prevail- 
ing in  France.  The  French  Minister  of  Justice, 
in  his  circular  of  April  15,  1841,  said:  <The 
extradition  declares  Uie  offense  which  leads  to 
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it,  and  this  offense  alone  ought  to  be  inqnired 
into.' 

*<  The  rule,  as  stated  by  the  German  author 
HefPter,  is,  that  the  indiyidual  whose  extradi- 
tion has  been  granted  cannot  be  prosecuted 
nor  tried  for  any  crime  except  that  for  which 
the  extradition  has  been  obtained.  To  act  in 
any  other  way,  and  to  cause  him  to  be  tried  for 
other  crimes  or  misdemeanors,  would  be  to 
Tiolate  the  mutual  principle  of  asylum,  and  the 
silent  clause  contained  by  implication  in  every 
extradition. 

^<And  when  President  Tyler  expressed  tlie 
opinion  that  the  treaty  of  1842  could  not  be 
used  to  secure  the  trial  and  punishment  of  per- 
sons charged  with  treason,  libelR,  desertion 
from  military  service,  and  other  like  offenses, 
and  when  the  British  Parliament  and  the  Ame- 
rican Congress  assumed  to  provide  that  the 
persons  extradited  by  their  respective  govern- 
ments should  be  surrendered  <  to  be  tried/or  the 
crime  ^  tohieh  tuch  person  shall  be  to  aecueed,^ 
this  dominant  principle  of  modem  extradition 
was  both  recognized  and  acted  upon. 

«<This  construction  of  the  tenth  article  of  the 
treaty  Is  consistent  with  its  language  and  pro- 
visions, and  is  not  on)y  in  harmony  with  the 
opinions  and  modem  pmctice  of  the  most 
enlightened  nations  of  Europe,  and  just  and 
proper  in  its  application,  but  necessary  to  ren- 
der it  absolutely  certain  that  the  treaty  cannot 
be  converted  into  an  instrament  by  which  to 
obtain  the  custody  and  secure  the  punishment 
of  political  offenders. 

"Hawes  placed  himself  under  the  guardlan- 
Bhip  of  the  British  laws,  by  becoming  an  inhab- 
itant of  Canada.  We  took  him  from  the  pro- 
tection  of  those  laws  under  a  special  agreement 
and  for  certain  named  and  designated  purposes. 
To  continue  him  in  custody  after  the  accom- 
plishment of  those  purposes,  and  with  the 
object  of  extending  the  criminal  jurisdiction  of 
our  courts  beyond  the  terms  of  the  special 
agreement^  would  be  a  plain  violation  of  the 
fiuth  of  the  transaction,  and  a  manifest  disre- 
gard of  the  conditions  of  the  extradition. 

"  He  is  not  entitled  to  personal  immunity  in 
consequence  of  his  flight.  We  may  yet  try 
him  under  each  and  all  of  the  indictments  for 
embeazlement,  and  for  uttering  forged  paper, 
if  he  comes  voluntarily  within  the  jurisdiction 
of  our  laws,  or  if  we  can  reach  him  through « 


the  extradition  clause  of  the  Federal  Constitu* 
tion,  or  through  the  comity  of  a  foreign 
government. 

<«  But  we  had  no  right  to  add  to,  or  enlarge 
the  conditions  and  lawful  consequences  of  his 
extradition,  nor  to  extend  our  special  and 
limited  right  to  hold  him  in  custody  to  answer 
the  three  charges  of  forgery,  for  the  purpose  of 
trying  him  for  offenses  other  than  those  for 
which  he  was  extradited. 

"  We  conclude  that  the  court  below  correctly 
refused  to  try  Hawes  for  any  of  the  offences  for 
which  he  stood  indicted,  except  for  the  three 
charges  of  forgery  mentioned  in  the  warrant  of 
extradition,  and  that  it  properly  discharged  him 
from  custody. 

«'  The  order  appealed  from  is  approved  and 
affirmed." 


DIGEST  OF  QUEBEC  DECISIONS. 

[Concluded  from  pa«e  204.] 
IntolverU  Act. 

5.  Where  a  trader  carries  on  business  in 
more  places  than  one,  a  writ  of  attachment 
under  the  Act  can  only  issue  at  his  chief  or  one 
of  his  principal  places  of  business. — Broekville 
^  Ottawa  R,  W,  Co.  v.  FoeUrj  S.  C,  p.  107. 

6.  The  return  day  of  a  writ  of  attachment 
under  the  Act  must  not  be  later  than  five  days 
after  service  of  the  writ. — lb. 

7.  An  order  obtained  by  a  creditor  for  the 
delivery  of  goods,  by  fraud  and  artifice,  will  be 
set  aside  on  petition  of  the  assignee. — In  re 
Cable,  ins.,  j*  Stewart,  assignee,  j*  Bayard,  petr.^ 
&c.,S.  C,  p.  121. 

8.  Where  a  composition  deed  provides  that 
the  insolvent  shall  be  entitled  to  a  re-convey- 
ance of  his  estate,  on  placing  in  the  hands  of 
the  assignee  notes  covering  the  composition, 
and  the  assignee  has  re-conveyed  the  estate 
without  receiving  a  note  for  a  creditor  who  had 
filed  a  claim,  the  Court  will  order  the  assignee 
to  deliver  such  note  to  such  creditor. — In  re 
Murray,  ins.,  ^  Stewart,  assignee,  j*  Auerbaeh^ 
petr.,  8.  C,  p.  123. 

9.  An  insolvent  is  not  bound  to  answer  a 
question  which  may  tend  to  criminate  him.— 
In  re  Beaudry  ^  WUketj  petr.,  8.  C,  p.  196. 

10.  Where  an  attachment  has  been  issued 
under  the  Act  and  the  defendant  has  petitioned 
to  quash  within  the  five  days,  the  plaintiff  can^ 
not    discontinue    his     attachment,    and    the 
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defendant  has  a  right  (notwithBtanding  such 
discontinuance)  to  a  judgment  on  his  petition. 
^Fard  v.  Shorty  8.  C,  p.  198. 

1 1.  An  insolrent  cannot  stay  the  proceedings 
of  a  plaintiff^  until  the  assignee  take  up  the 
imtance  in  place  of  the  insolvent. — WiUon  et  al. 
V.  Brunei,  C.  B.,  p.  209. 

12.  A  debtor  who,  having  fiilled  to  meet  his 
liabilities,  gives  accommodation  notes,  knowing 
his  insolvencxi  and  buys  goods  on  credit,  with, 
out  disclosing  these  facts  to  the  vendor 
commits  a  fraud  within  the  meaning  of  the 
Act,  and  is  liable  to  be  imprisoned  accordingly. 
-^Walton  €t  al,  ▼.  Oranif  S.  C,  p.  222. 

13.  The  provisions  of  sec.  14  of  the  Act  do 
not  apply  to  a  creditor  who  desires  to  attack 
the  validity  of  an  attachment  under  the  Act, 
on  the  ground  that  his  debtor  (the  Insolvent) 
is  not  really  a  trader  within  the  meaning  of  the 
Act,  and  that  he  is  moreover  not  really  insol- 
vent, and,  therefore,  such  creditor  may  intervene 
at  any  time  and  contest  the  proceedings,  and, 
in  so  doing,  he  does  not  require  to  allege  that 
he  is  an  unsecured  creditor  for  an  amount 
exceeding  $100. — Langeoin  3^  OroiJii  et  al.  Q.  B., 
p.  237. 

14.  '<The  Court"  in  section  136  of  the  Act  of 
1876,  in  the  Province  of  Quebec,  means  the 
Superior  Court,  and  not  the  Judge  sitting  in 
insolvency,  and  the  demand  for  the  imprison- 
ment ot  the  debtor  provided  by  said  section  is 
made  in  an  ordinary  suit  and  not  by  a  petition 
in  insolvency. — In  re  Oear,  ins.,  4*  Sinclair, 
assignee,  ^  FumiM,  petr.,  8.  C,  p.  279. 

16.  A  demand  of  assignment  under  the  Act 
will  be  set  aside,  unless  it  be  distinctly  proved 
that  the  defendant  has  failed  to  meet  his 
liabilities  generally  as  they  become  due. — 
Beard  v.  Thomson,  ^  Thomson,  petr.,  C.  B.,  p.  299. 

16.  The  privilege  for  wages  due  to  journey- 
men does  not  extend  to  the  proceeds  of  the 
sale  of  book  debts,  but  is  limited  to  the 
merchandifie  and  effects  contained  in  the  store 
or  workshop  in  which  their  services  were 
required. — In  re  Beaulieu,  insolvent,  ^  Dupuy, 
assignee,  j-  Beaulieu  el  al.,  petrs.,  C.  B.,  p.  304. 

17.  The  demand,  under  sec.  39  of  the  Act  of 
1875,  must  be  made  within  the  four  days  after 
the  return  of  the  writ,  and  seems  to  cover  every 
species  of  demand. — Cartier  v.  Germain,  S.  C, 
p.  310. 

See  Married  Woman. 


Jnteription  en  Faux. — The  correctness  of  a 
duly  certified  copy  of  a  notarial  aele  may  be 
attacked  otherwise  than  by  an  inscription  en 
faux,  and,  therefore,  the  procedure  by  way  of 
such  inscription  is  unnecessary  and  ought  to  be 
rejected.— ZHf/rrc/itf  et  al.  v.  Lalonde  ei  al.,  8.  C, 

p.  105. 

Inturanee. — 1.  Where  the  assured,  in  his 
application,  described  the  building  to  be  insured 
as  <<  isolated,"  the  mere  fiict  that  this  word  was 
explained  in  a  printed  note  below  the  assared's 
signature  to  mean  at  a  distance  of  100  feet  from 
the  building,  and  that  the  building  was  not  at 
that  distance,  would  not  invalidate  the  insur- 
ance in  the  absence  of  proof  that  the  assured 
knew  of  this  explanation  at  the  time  he  signed 
the  application. — Paeaud  ^  The  Queen  InMuranee 
Co.,  Q.  B.,  p.  111. 

2.  Mere  over-valuation  will  not  of  itself  in 
the  absence  of  proof  of  bad  faith,  invalidate  the 
policy. — lb. 

3.  The  condition  in  a  fire  policy,  that  the 
assured  shall  give  notice. and  make  proof  of  loss 
before  any  suit  can  be  brought  on  the  policy,  is 
not  complied  with  by  a  third  person  to  whom 
the  loss  is  made  payable  furnishing  such  notice 
and  proof  of  loss ;  and,  in  the  absence  of  any 
such  notice  and  proof  of  loss  by  the  assured 
himself,  the  action  by  such  third  person  will 
be  dismissed. — Stanton  v.  The  Home  Fire  In^ 
aurance  Co.,  p.  211. 

4.  An  insurance  by  an  assignee  under  a  deed 
of  assignment  under  the  Insolvent  Act  will  not 
enure  to  the  benefit  of  an  assignee  subsequently 
elected  by  the  creditors,  without  the  consent  of 
the  insurance  company,  where  the  policy  con- 
tains the  following  clause  or  condition : — "  If 
the  property  be  sold  or  transferred,  or  any 
change  take  place  in  title  or  possession, 
whether  by  legal  process  or  judicial  decree,  or 
voluntary  transfer  or  conveyance;  or  if  the 
policy  shall  be  assigned  before  a  loss,  without 
the  consent  of  the  company  endorsed  thereon, 
etc.,  then  and  in  every  such  case  the  policy 
shall  be  yoid:'— Elliot  v.  The  National  Ine,  Co., 
S.  C,  p.  242, 

6.  Where  it  is  impossible  for  the  assured  to 
give  a  detailed  stalement  under  oath  of  his  loss, 
supported  by  books  and  vouchers,  owing  to 
their  being  burnt,  the  condition  of  the  policy 
requiring  such  statement  will  be  satisfied  by 
^is  giving  affidavits  as  to  the  value  of  the 
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property  losir— Ferry  v.   The  Niagarn  DiHrict 
Mutual  Fm  Ina.  Co.,  S.  C^  p.  257. 

6.  An  insarance  of  goods  described  as  being 
in  No.  SI  9  St.  Paul  street  will  be  held  to  cover 
the  sajne  goods,  although  removed  into  the 
premises  No.  316  adjoiningi  if  the  agent  of  the 
insurance  company,  at  the  end  of  the  first  year 
of  the  insurance,  examined  the  premises  and 
consented  to  a  renewal  of  the  policy  ;  and  such 
a  variation  does  not  constitute  a  new  contract, 
but  only  a  slight  change  in  the  old  contract 
approved  of  by  the  parties. — RaUand  v.  The 
Ciiuem  Ine,  Co,,  C.  B.,  p.  263. 

7.  The  question  as  to  the  consent  of  the 
company  to  a  change  of  the  location  of  the 
goods  insured,  is  a  matter  of  fiut  properly  left 
to  the  jury. — lb. 

8.  An  agent  of  an  insurance  company,  whose 
powers  are  limited  to  receiving  applications  for 
insurance  for  transmission  to  the  head  office 
4uid  for  the  collecting  of  premiums,  has  no 
j)ower  to  waive  any  of  the  conditions  of  the 
.policies^ — BaUlie  v.  The  Provincial  Ins.  Co,  qf 

Canada,  C.  B.,  p.  274. 

.9.  The  condition  in  a  policy  to  the  effect 
thai  all  persons  insured  shall,  as  soon  after  the 
loss  by  fire  as  possible,  deliver  in  a  particular 
account  of  such  loss  or  damage,  signed  with 
their  own  hand  and  verified  by  oath  or  «^ffirmff. 
tion,  is  waived  by  the  &ct  of  the  agent  of  the 
company  and  the  person  insured  each  choosing 
valuators  who  make  a  valuation  of  the  loss, 
and  by  the  &ct  of  the  company  offering  the 
insured  a  less  amount  than  the  valuation  in 
settlement,  showing  that  they  only  disputed  as 
to  the  amount  to  be  paid. — Converse  v.  The 
Provincial  Ins.  Co.  of  Canada,  C.  B.,  p.  276. 

IniertMi — 1.  In  a  commercial  case,  where  in- 
terest has  been  charged  in  accounts  current 
rendered  from  time  to  time  and  unobjected  to, 
the  Court  will  allow  the  interest  without  any 
proof  of  express  promise  to  pay  it. — Qreenthieldt 
V.  Wyman  et  al.j  6.  C,  p.  40. 

2.  Arrears  of  interest  on  an  obligation  enter- 
ed into  before  the  Civil  Code  came  into  force, 
accrued  since  the  date  of  the  Code,  are  pre- 
scriptible  hy  five  years  as  provided  by  the  Code. 
— SmaUwood  v.  Allaire,  C.  B.,  p.  106. 

See  Preecription. 

Judgment. — 1.  The  draft  of  a  judgment  as 
j[>arapbed  by  the  judge,  is  the  true  record  of 
4nich  judgment  and  cannot  be  contradicted  by 


verbal  evidence  offered  in  support  of  a  requite 
civile  attacking  the  correctness  ot  the  entries 
thereon  so  paraphed  by  the  judge. — Carter  v. 
MoUtm,  #  Bolmee,  int.  party,  S.  C,  p.  210. 

2.  A  judgment  so  recorded,  cannot  be  set 
aside,  on  a  requite  civile  by  another  judge  of  the 
same  court,  on  the  ground  of  error  in  such 
record. — lb. 

Judicial  Sale. — It  is  necessary  that  more  than 
one  person  bid  to  make  the  sale  valid. — Poirier 
V.  Ploi^e,  if  Calvi,  oppt.,  8.  C,  p.  103. 

Juriediction.^'l.  Where  a  party  endorses  a  note 
after  it  is  due,  with  the  fraudulent  intent  there- 
by to  attempt  to  ibrce  the  other  parties  to  the 
note  to  answer  in  a  suit  on  the  note  at  the 
place  of  the  domicile  of  such  endorser  where 
he  is  served  with  process,  the  Court  will  dis« 
miss  an  action  brought  under  such  circum- 
stances, quoad  such  other  parties. — Wilkee  v. 
Marehand  et  al.,  8.  C,  p.  118. 

2.  The  Circuit  Court  has  jurisdiction  in  a 
case  to  rescind  a  lease  where  the  amount  of 
damages  laid  is  within  the  jurisdiction  of  the 
C.  C,  although  the  yearly  rent  stipulated  in 
the  lease  is  in  excess  of  the  amount  for  which 
an  ordinary  suit  might  be  brought  in  that 
court. — Choquet  v.  Hart,  C.  C,  p.  306. 

See  Cause  qf  Action ;  Security  for  costs. 

Jury  Trial* — See  Prity  Council. 

Larceny. — An  unstamped  promise  to  pi^  is  a 
valuable  security,  and,  even  in  the  hands  of 
the  maker,  is  such  property  as  to  be  the  subject 
of  larceny. — Begina  v.  ScoU,  Q.  B.,  p.  226. 

License  Act. — An  applicant  for  a  writ  of  eerti" 
orari  to  remove  a  conviction  for  violation  of 
the  Act  is  required  to  make  the  deposit  pro- 
vided for  by  s.  196  of  the  34th  Vic.  ch.  2, 
before  he  can  make  the  application. — ^Ex  parte 
McCamhridge,  petr.,  &  Desnoyers,  Police  Magis- 
trate, k  Bellemare,  pros.,  S.  C,  p.  181. 

Lottery. — See  Tirage  au  Sort. 

Latent  Defect. — An  imperfect  wooden  drain, 
connecting  the  water  closets  and  drains  of  a 
house  with  the  common  sewer  in  the  street  of 
a  city,  is  a  latent  defect  against  which  the  seller 
is  obliged  by  law  to  warrant  the  buyer,  when, 
from  the  character  of  the  house,  the  buyer  had 
reason  to  believe  that  the  drains  were  con- 
structed in  a  proper  manner.  —  IbboUon  j* 
Ouimet,  Q.  B.,  p.  63. 

Letsor. — 1.  The  lessor  has  a  right,  in  suing 
his  tenant  for  rent  due,  to  seize  all  the  move* 
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ables  in  the  leased  premiseB,  notwitbBtanding 
that  they  may  be  in  the  possession  of  an 
assignee  under  the  Insolyent  Act  of  a  sub- 
tenant)  not  accepted  as  such  by  the  lessor. — 
Boyer  v.  Melver,  ^  Craigj  int.  party,  S.  C,  p.  160. 

2.  The  mere  receipt  by  the  lessor  of  several 
instalments  of  rent  due  by  his  tenant  from  the 
sub-tenant  docs  not  create  novation  of  the 
lessor's  claim  against  his  tenant. — lb. 

Lessor  and  Lessee.^^ee  Jurisdiction. 

Letters  Patent. — A  company  may  be  incor- 
porated by  letters  patent  for  the  purposes  of 
navigation  within  the  limits  of  this  Province, 
under  the  Provincial  Statute. — MacdougaU  et  al. 
j-  The  Union  Navigation  Co.^  Q.  B.,  p.  63. 

Mandamus. — 1 .  A  writ  of  mandamus  does  not 
lie  to  compel  a  Railway  Company  to  deposit 
an  amount  awarded  for  expropriation  by 
arbitrators. — Bourgouin  v.  The  Montreal^  Ottawa 
j*  Occidental  R.  Co.^  S.  C,  p.  217. 

2.  A  writ  of  mandamus  will  lie  against  the 
City  of  Moiitreal  to  compel  the  appointment  of 
commissioners  to  fix  the  amount  of  indemnity 
to  be  paid  to  the  owners  of  property  affected  by 
the  change  of  level  of  a  street^  although  no 
grade  for  such  street  had  been  formally  deter- 
mined previously.  —  Joseph  v.  The  City  of 
Montrealj  S.  C,  p.  232. 

Marriage  Contract.^-In  the  case  of  a  donation 
under  a  marriage  contract  from  the  husband  to 
the  wife,  of  a  sum  of  money  to  be  applied  to 
the  purchase  of  household  furniture  for  their 
joint  use,  the  death  of  the  husband  before  the 
donation  was  so  applied,  does  not  exempt  the 
husband's  estate  from  liability  for  the  amount 
thereof. — Symons  v.  Kelly  et  al^  S.  C,  p.  257. 

Married  Persons.-^ee  Practice, 

Married  Woman.^l.  A  married  woman,  sep- 
arated as  to  property,  and  becoming  security 
for  her  husband,  has  a  right  to  recover  back, 
with  interest  from  the  date  of  service  of  process, 
an  amount  paid  by  her  as  such  security. — 
Buckley  j*  Brunelle  etvir,  Q.  B.,  p.  133. 

2.  A  married  woman  separated  as  to  property, 
is  not  liable  for  groceries  consumed  in  the 
house  in  which  she  and  her  husband  live,  when 
they  have  not  been  purchased  by  her  or  on  her 
order,  and  have  been  charged  in  the  merchant's 
books  to  the  husband. — Larose  v.  Michaud  et  vir^ 
C.  C,  p.  167. 

3.  The  principle  of  the  law  Quintus  Mucins, 

■ 

by    which   acquisitions   made    by  a   married 


woman  were  presumed  to  have  been  paid  with 
the  money  of  the  husband  until  proof  to  the 
contrary,  is  applicable  to  the  Province  of 
Quebec. — In  re  PUssis  dit  Belair  et  al.,  ins.,  j* 
Fair,  assignee,  ^  Landerman,  petr.,  S.  C,  p.  197. 

4.  A  married  woman,  who  with  her  husband 
makes  a  donation  of  a  sum  of  money  to  one  of 
their  children,  whilst  en  eommunaut^  de  hiens 
with  her  husband,  remains  liable  for  one  half 
of  the  donation,  notwithstanding  she  be  sub- 
sequently separated  judicially  from  her  husband 
as  to  property,  and  renounce  to  the  community. 
— Vincent  et  ux.  v.  Benoit  et  vir.,  8.  C,  p.  218. 

5.  The  property  of  a  married  woman  will  not 
be  made  liable  for  necessaries  supplied  tolhe- 
fomily  without  proof  of  the  insolvency  of  the 
husband. — Laframboise  et  al.  v.  Lajoie,  ^  Latuon- 
et  vir,  oppts ,  C.  C,  p.  233. 

6.  If  the  husband  is  without  means,  the 
creditors  may  claim  from  the  wife  payment  of 
household  debts  for  necessaries  supplied  after 
the  husband's  insolvency. — Me  Gibbon  et  al,  v. 
Morse  et  vir,  C.  C,  p.  311. 

Montreal,  City  qf. — See  Mandamus, 

Municipal  Code, — The  Municipal  Code  has 
not  totally  abrogated  the  provisions  of  The 
Temperance  Act  of  1864.  Exp.  Sauoi  ^  The 
Corporation  qf  the  County  qf  ArgenteuU. — C.  C.^ 
p.  119. 

See  Practice, 

Navigation, — See  Letters  Patent. 

Novation, — See  Lessor, 

Opposition  afin  de  distraire. — 1.  An  oppositioi» 
qfin  de  distraire  cannot  be  filed  by  a  person  who 
has  made  himself  voluntary  guardian  to  a  saisie- 
gagerie  of  the  effects  claimed,  and  allowed 
judgment  to  go  without  opposition,  declaring 
the  saisie  good  and  valid. — Poirier  v.  Plovffe,  ^ 
Calvif  opposant,  8.  C,  p.  103. 

2.  A  document  not  alleged  in  an  opposition 
qfin  de  distraire  and  not  produced  at  the  filing  of 
the  opposition,  cannot  be  produced  and  filed 
later. — lb. 

3.  An  opposition  q/in  de  distraire  to  a  seimre- 
of  moveables,  seised  in  the  possession  of  tho 
party  condemned,  will  be  dismissed  on  motion,, 
if  the  allegations  fail  to  set  out  any  specific 
title  and  do  not  set  up  a  possession  in  the- 
opposants. — Duhamei  et  al.,  v.  Duclos  ^  Ducloe^ 
T.  S.  k  Perreault  et  vir,  opposants,  8.  C,  p.  308. 

Partnership. — 1.  When  a  registered  partner^ 
ship  has  been  dissolved,  without  registmUon  of 
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the  diseolntiozi,  and  without  notice  thereof  to 
the  creditor,  service  of  process  on  one  of  the 
partners'  at  the  place  of  business  of  the  late 
firm  is  good  against  all  the  co-partners. — Oreen^ 
thields  ▼.  Wyman  et  al.,  8.  C,  p.  40. 

2.  An  association  of  persons,  formed  for  the 
purpose  of  trafficking  in  real  estate,  is  not  a 
commercial  partnership. — Cfirard  k  Trudel  et  ai., 
Q.  B.,  p.  295. 

Peremption. — Pourparlers  for  the  compromise 
of  a  case  are  of  a  nature  to  interrupt,  but  the 
proof  thereof  can  only  be  made  by  writings. — 
Phaneuf  v.  EUioU^  S.  C,  p.  221. 

Perjury, — The  crime  of  perjury  cannot  be 
assigned  upon  a  deposition  under  284,  C.  P., 
where  the  consent  in  writing  required  by  that 
article  has  been  omitted. — Regina  v.  Martin,  Q. 
B.,  p.  156. 

Pledge. — A  clerk  and  salesman  of  a  commer- 
cial firm  cannot  legally  pledge  the  goods  of  his 
employers,  which  he  has  stolen,  for  monies 
boRowed  in  his  own  individual  name  and 
loaned  to  him  in  good  fetith,  on  the  security  of 
the  goods  so  stolen,  and  of  which  he  was 
apparently  in  open  possession  as  proprietor. — 
CaniU  et  al.,  j*  Crawford  et  al.,  Q.  B.,  p.  1. 

2.  Where  a  pledged  watch  has  been  stolen 
from  the  party  to  whom  it  was  pledged,  without 
any  &ult  ^or  negligence  on  his  part,  he  is  not 
liable  to  make  good  the  loss — Soulier  t.  Laiofue, 
C.  8.,  p.  104. 

3.  The  actio  pignoratitia  directa  does  not  lie, 
when  the  pledgee  is  allowed  to  sell  or  dispose 
of  the  thing  pledged,  by  the  very  terms  of  the 
written  instrument  of  pledge. —  Dempeey  y* 
MaeDougall  et  al.,  8.  C,  p.  328. 

Power  qf  Attorney. ••^'WheTe  the  power  of  At- 
torney is  not  filed  before  the  exception  dilatoire 
ciuming  it,  costs  will  be  awarded  on  the  ex- 
ception.— Weetcott  et  vir  y.  ArchambauU  el  al,  8. 
C,  p.  307. 

%^e  Agent, 

PraeUee. — 1.  A  replication  to  a  general  answer 
is  unnecessaiy,  and  will  be  rejected  on  motion. 
— /'otfleuz  v.  Parent,  8.  C,  p.  12. 

2.  The  «« one  day  "  referred  to  in  74  C.  P., 
with  reference  to  the  service  of  summons  in 
snits  between  lessors  and  lessees,  must  not  be  a 
dies  non. — Metayer  dit  St,  Onge  y.  LariehelHre,  8. 
C,  p.  27. 

3.  A  surveyor  cannot  prevent  the  opening  of 


his  report,  unless  a  sum  he  chooses  to  name  bo 
first  paid. — Dicary  v.  Poirier,  S.  C,  p.  27. 

4.  The  Court  of  Review  has  no  power  to 
revise  a  judgment  on  a  petition  to  revise  a  hilt 
of  costs. — Ryan  v.  Devlin,  C.  B.,  p.  28. 

5.  In  a  plea  to  an  action  of  damages,  where 
a  defendant  specially  denies,  and  in  the  same^ 
plea  alleges,  affirmative  matter,  which  is  not  a 
justification,  such  matter  will  be  struck  out  on 
motion  of  plaintiffs — St.  Jean  v.  Bleau,  6.  C,  p.. 
37. 

6.  In  a  district  where  there  is  no  rule  of 
practice  fixing  the  hours  of  opening  and  clos- 
ing the  Prothonotary's  office,  but  where  the 
office  was  usually  closed  at  4  p.  m.,  an  excep- 
tion a  la  forme  left  with  *the  Prothonotary  at 
his  office  between  the  hours  of  4  and  5  p.  m. 
was  properly  filed. — The  Carillon  t  Orenville  R. 
Co.  *^  Bureh,  Q.  B.,  p.  46. 

7.  The  death  of  one  of  plaintiff's  attorney  a 
does  not  invalidate  proceedings  had  in  tho 
case  as  if  both  were  still  such  attorneys ;  the 
plaintiff  being  in  such  case  really  represented 
by  the  surviving  attorney. — Morin  v.  Menderton^ 

8.  C,  p.  83. 

8.  A  report  of  collocation  may  be  contested,, 
by  permission  of  the  Court,  and  on  special 
cause  shown,  after  the  delay  of  six  days,  if  no 
proceeding  to  homologate  the  report  has  been 
adopted. — Deladurantaye  v.  Poei  j*  Lacroix  et  al.^ 
contesting,  8.  C,  p.  100. 

9.  Where  leave  was  granted  to  appeal  to  the 
Privy  Council,  and  the  appellant  filed  a  consent 
that  the  judgment  should  be  executed,  and  at 
the  same  time  a  City  of  Montreal  Debenture 
was  deposited  with  the  Clerk  of  the  Court  aa 
security  for  the  costs  of  the  appeal,  the  seizuro 
of  such  bond  in  execution  of  the  judgment, 
will  not  prevent  the  Court  from  accepting  it  as 
a  security. — JetU  et  al.  ^  McNaughUm,  Q.  B.,  p.. 
192. 

10.  A  plaintiff  who  seizes,  as  belonging  tot 
his  debtor,  real  property  which  has  been  regis*^ 
tered  for  some  years  in  the  name  of  another 
person,  shall  pay  the  costs  of  opposition  which 
such  person  has  been  obliged  to  file  to  prevent 
the  sale  of  his  property. — Robert  et  al.  v.  Fortin 
^  La  SocUt/6  de  Construction  Jacques  Cartier,  op->. 
posants,  8.  C,  p.  219. 

11.  Where  a  bailiff,  resident  in  another  dis^ 
trict,  and  charged  with  the  execution  there  of 
a  writ  of  execution  issued  out  of  the  district  of 
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Montreal,  fuU  to  comply  with  the  exigencies 
of  the  writ,  he  is  liable  to  imprisonment  in  the 
District  of  Montreal. — Onaedinger  et  al,  t.  Jh-, 
rouin  et  a/.,  8.  C,  p.  220. 

12.  It  is  not  necessary  that  the  prisoner 
fihonld  be  present  at  the  hearing  of  a  resenred 
case.— JBeytfia  v.  Gkut  et  a/.,  Q.  B.,  p.  245. 

13.  A  special  answer,  to  which  no  replication 
has  been  filed  within  the  eight  days,  may 
nevertheless  be  attacked  by  motion,  and  certain 
allegations  therein  struck  out  in  accordance 
with  such  motion. — JMbar  v.  Landoy  8.  C, 
p.  247. 

14.  The  City  of  Montreal  will  not  be  com- 
pelled to  dispossess  itself  of  documents  forming 
part  of  the  archived  of  the  dty,  in  order  that 
the  same  may  be  filed  as  evidence  in  a  cause. 
— Cros^  j-  The  Mayor  et  al.^  ^  Monireol^  Q.  B., 
p.  249. 

15.  When  a  husband  and  wife  (separated  as 

to  property),  are  sued  jointly  and  severally,  a 

copy  of  the  writ  and  declaration  must  be  served 

-on  each  of  them. — Daneereau  v.  ArehambauU 
et  al.f  8.  C,  p.  302. 

16.  A  bailiff  may  be  sued  for  damages  result- 
ing from  errors  in  his  return,  and  cannot  claim 
the  preliminary  notice  of  action  provided  by 
22  C.  V,—Mqjor  V.  CKaHrandj  C.  C,  p.  303. 

17.  A  bailiff  is  not  a  public  officer  entitled 
to  notice  of  action  under  22  C.  P. — Mq;or  v. 
Boucher,  C.  C,  p.  304. 

18.  An  affidavit  to  an  opposition  in  the 
Circuit  Court  may  be  sworn  before  a  com- 
missioner of  the  8upreme  Court,  and  the  prefix 
<'  Commiseaire  C.  8."  is  sufficient,  even  when  the 
affidavit  is  made  out  of  the  district  in  which 
the  opposition  is  filed. —  Wood  y.  Su.  Marie f  & 
Ste,  Marie,  opposant,  C.  C,  p.  306. 

19.  The  service  of  a  petition  by  a  party  not 
in  the  cause  on  the  attorneys  of  the  plaintiff 
who  obtained  the  Judgment  condemning  the 
tier9  8aiei  to  pay  plaintiff  a  certain  sum  of 
money,  asking  for  a  special  order  to  prevent 
said  tiers  taiai  paying  over  the  amount,  is  bad. — 
Booth  V.  Lacroix  et  aL,  ^  RoUand,  T.  5.,  ^  Dupuy, 
petr.,  S.  C,  p.  307. 

See  Saiiie-Coruervatoire  ;  Capiat  ad  Beepond- 
endum;  Foreign  Judgment;  Experts ;  EnquSte; 
JPartnerthip ;  Costa,  Security  /or;  Absentee; 
Requite  Civile;  Appeal;  Insolvent  Act;  Cause  qf 
Action;  Opposition  Hi  fin  de  distraire;  Judicial 
Sale ;  Inscription  en  faux ;  Contrainte  par  Corps ; 


License  Act;  Congi  difwt;  Judgment;  Preoerip^ 
tion;  Mandamus;  Habeas  Corpus;  Peremption; 
Adjudicataire  ;  Election ;  Saisio-arrit ;  Aveu 
Judiciaire ;  Jurisdiction;  Power  of  AOonuy ; 
Affidavit;  Privy  Council. 

PrueripHon.'^l,  The  short  prescription  pro- 
vided by  articles  2250,  2260,  2261  and  2262 
C.  C,  is  liable  to  be  renounced  and  interrupted, 
in  the  manner  prescribed  by  art.  2227.— 
Walker  #  Sweet,  Q.  B.,  p.  29. 

2.  A  loan  of  money  by  a  non-trader  to  a 
commercial  firm  is  not  a  *<  commercial  matter,'' 
or  a  debt  of  a  "  commercial  nature/'  and  is  not^ 
therefore,  prescriptible  by  the  lapse  of  either  6 
or  6  jeskn,^Darhng  j*  Brown  et  al^  Q.  B.  p.  92, 
^  Supreme  Court,  p.  169. 

3.  The  prescription  of  5  years  under  the  Code 
against  arrears  of  interest  cannot  be  invoked  in 
respect  of  debt  due  prior  to  the  coming  into 
force  of  the  Code. — lb. 

4.  The  transmission  of  an  unsigned  account 
in  a  letter  signed  by  the  debtor  takes  the  case 
out  of  the  Statute,  ch.  67  C.  8.  L.  C,  Darling  t 
Brown  et  al.,  8.  C,  p.  169. 

5.  In  an  action  for  damages  resulting  from  a 
quaisi  dilH^  instituted  more  than  two  years  after 
the  wrong  complained  of  occurred,  the  court 
must  dismiss  the  action,  in  the  absence  even  of 
a  plea  of  prescription. — Orenier  v.  The  City  qf 
Monti eal,  ^.  C,  p.  216. 

6.  The  municipal  taxes  of  the  City  of  Mon- 
treal are  only  prescriptible  by  the  lapse  of  30 
years. — Ouy  v.  Normandeau,  S.  C,  p.  300. 

See  Interest. 

Priest. — A  priest  who  defames  the  character 
of  a  person  in  his  sermon  is  liable  to  be  sued 
in  damages. — Vigneau  v.  Rev.  Messire  Joseph 
Noiseau,  8.  C,  p.  89. 

Privy  Council. — An  appeal  to  the  P.  C.  will 
be  allowed  by  Her  Majesty,  in  the  case  of  a 
judgment  of  the  Court  of  Q.  B.  setting  aside 
the  verdict  of  a  special  jury  and  ordering  a  new 
trial,  even  when  such  appeal  has  been  refused 
by  the  Court  of  Q.  B.,  on  the  ground  that  an 
appeal  to  the  P.  C.  does  not  lie  in  such  cases. — 
Lambkin  #  The  South  Eastern  R.  Co.,  P.  C,  p. 
325. 

Promissory  Note. — 1.  An  action  on  a  note  not 
filed,  will  be  dismissed. — Budon  4*  Gtrouard,  Q. 
B.,  p.  15. 

2.  By  granting  delay  to  the  maker  and  first 
endorser  of  a  note,  without  the  consent  of  the 
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second  endorser,  the  holder's  recourse  against 
4ach  second  endorser  is  lost^^DtMrotiert  t. 
GttSrin,  S.  C^  p.  96. 

3.  A  note  signed  by  a  person  carrying  on 
basiness  as  a  grocer,  to  whom  a  judicial  adviser 
has  been  appointed,  without  the  assistance  of 
such  adviser,  for  goods  sold  and  delivered  to  him 
as  such  grocer,  is  valid. — DelitU  v.  Vo/od^,  S.  C, 
p.  250. 

4.  A  note  given  to  a  creditor  to  induce  him 
to  sign  a  deed  of  composition,  or  tho  note 
given  in  renewal  of  such  note,  is  null,  and  the 
nullity  may  be  pleaded  by  the  maker  to  an 
«ction  by  the  creditor. — MacDoruUd  v.  SeneZf  S. 
■C.,  p.  290. 

5.  A  note  given  either  by  an  insolvent  or  by 
a  creditor  to  induce  the  payee  to  consent  to  the 
insolvent's  discharge  is  null^— i7«ee2^  v.  Ber- 
trandy  C.  B.,  p.  291. 

See  Larceny, 

Railway  Ticket.^^The  holder  of  a  railway 
^cket  travelling  from  Montreal  to  Toronto^  and 
jnarked — "  Good  only  for  continuous  trip  within 
two  days  from  date  "—and  who  leaves  the  train 
in  which  he  starts  at  Kingston,  where  he  re- 
mains several  days,  cannot  afterwards  avail 
himself  of  the  ticket  in  pajrment  of  a  trip  on 
•another  train  from  Kingston  to  Toronto.^ 
LipingiUm  v.  The  Grand  Trunk  R,  Co.,  C.  R.,  p. 
13. 

Redhibitory  Fte0.-^ee  Ezehanye. 

RefftMtrof'e  Certifieate.^Qee  Trouble. 

Requite  Civile. — A  requite  civile  which  does 
Slot  on  its  £ftce  come  within  the  provisions  of 
art.  605,  C.  P.,  may  be  rejected  on  motion. — 
JfaeDouffoU  et  al.  j*  The  Union  navigation  Com- 
jHtny,  Q.  B.,  p.  63. 

See  Judgment. 

Reserved  Cote. — See  Practice, 

RevieWf  Court  qf. — See  Practice. 

Sateie  ArrSt. — The  omission  to  allege  in  an 
affidavit  for  taisie  arrSty  that  the  defendant  « is 
fsecreting  "  his  property,  or  (in  the  case  of  a 
trader  alleged  to  be  insolvent)  <<  that  he  still 
carries  on  his  business,"  is  fatal. — Oaborn  et  al 
-V.  J^^ttsck,  k  Nilechf  petr.,  8.  C,  p.  252. 

Saisie  Conservatoire. — In  an  action  claiming  a 
resolution  of  a  sale  of  moveables  by  the  unpaid 
vendor,  the  plainti£f  has  a  right  to  attach  the 
property  by  a  aaisie  conservatoire,  and,  although 
the  attachment  may  be  in  the  nature  of  a  saisie 
a-evendication,  it  will  nevertheless  avail  to  him  as 


a  saisie  conservatoire. — Henderson  j*  TrembUxy,  Q. 
B.,  p.  24. 

Sale. — 1.  The  remedy  of  a  purchaser  of  real 
estate  in  case  of  deficiency  of  quantity  in  the 
land  sold  is  not  in  damages,  but  to  claim  either 
a  diminution  of  the  price  or  the  revocation  of 
the  sale. — Doutney  v.  Bruyhre  et  al,,  S.  C,  p.  69. 

2.  A  purchaser  of  real  estate  cannot  seek  to 
recover  back  a  part  of  the  price  paid  by  him,  or 
claim  security  from  the  vendor  on  the  ground 
that  he  has  just  cause  to  apprehend  being 
troubled  in  his  possession,  nor  can  he  refuse  to 
pay  interest  on  the  balance  of  the  capital  due 
by  him. — Bogan  et  al.  v.  Bemier,  8.  C,  p.  101. 

See  LaUnt  Drfect;  Trade  Mark;  Trouble; 
Unpaid  Vendor. 

S^ration  de  Corps. — In  an  action  of  s^aration 
de  corps  for  adultery,  the  defendant  cannot 
plead  in  bar  acts  of  adultery  on  the  part  of  the 
plaintiff. — Brennan  v.  McAnnally,  8.  C,  p.  301. 

Shareholder. — See  Calls, 

Sheriff.-^ee  Adjudicataire,  . 

Sheriff's  Sale. — In  the  case  of  a  sale  by  the 
Sheriff  of  an  immoveable  which  by  a  donation 
was  substituted,  the  purchaser  is  justified  in 
claiming  to  be  relieved  from  the  sale,  notwith- 
standing that  the  donor,  by  a  second  donation 
to  the  same  donee,  makes  no  mention  of  any 
substitution,  and  such  relief  may  be  claimed, 
by  an  answer  to  a  rule  against  him  for  foUe 
encKkre. — Jobin  4*  Shuter  ei  vir.,  Q.  B.,  p.  67. 

Signification. — ^See  Trausjer. 

Stamps. — See  Bon. 

Stolen  Goods. — See  Pledge. 

Subflitution. — See  Sheriff's  Sale. 

Summons,  Service  of,  on  Married  Pfwon^.-— See 
Practice, 

Supreme  Court. — See  Appeal. 

Surveyor. — See  Practice. 

Tax. — See  Insurance. 

Temperance  Act  </1864.— 1.  The  provisionsof 
this  Act  have  not  been  repealed  or  amended  by 
the  Municipal  Code  or  subsequent  legislation, 
80  as  to  prevent  the  enactment  of  a  by-law 
thereunder  for  the  prohibition  of  the  sale  of 
Bpirituous  liquors. — Ex  parte  Cooey,  Jr.,  ^  The 
Municipality  qf  the  County  of  Brome,  C.C.,  p.  182. 

2.  The  regulation  of  the  traffic  in  intoxicating 
liquors  is  within  the  jurisdiction  of  the  Parlia- 
ment of  Canada. — lb. 

See  Municipal  Code. 

Tirage  au  Sort, — ^A  tirage  au  sort  by  a  building 
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society,  providing  for  a  distribution  of  lots  of 
land  among  its  members,  is  not  a  lottery  within 
the  meaning  of  Ch.  95  of  the  Consolidated 
Statutes  of  Canada,  or  article  1927  of  the  C.  C. 
— La  SocUti  de  Corutruction  du  Coteau  St.  Louis 
T.  VUleneuvej  C.  C,  p.  309. 

Trat^fer. — The  non-signification  of  a  transfer 
cannot  be  the  subject  matter  of  an  appeal  from 
a  Judgment  in  an  ex  parte  case. — Stanley  &  Ban- 
Um^  Q.  B.,  p.  75. 

Tiipartite  Community  qf  Property, — 1.  A  tri- 
partite community  is  dissolved  by  the  death  of 
the  second  wife  who  dies  without  leaving  any 
minor  children,  and  therefore  the  third  share 
of  the  second  wife  is  an  immoveable  purchased 
during  the  existence  of  such  tripartite  commu- 
nity is  a  propre  of  the  issue  of  such  second 
marriage.— /Vancojttr  &  MalhieUj  Q.  B.,  p.  288. 

2.  The  surviving  husband  has  no  power  to 
alienate  such  immoveable  after  the  death  of  the 
second  wife. — lb. 

3.  The  purchaser  of  the  rights  of  said  issue, 
of  age  at  the  death  of  the  mother,  has  a  right 
to  obtain  apartaye  of  said  immoveable. — lb. 

Troudle. — The  production  of  a  registrar's  cer- 
tificate showing  that  mortgages  are  registered 
against  a  property  purchased,  which  mortgages 
do  not  appear  to  have  been  discharged,  is  suffi- 
cient to  support  a  plea  of  fear  of  trouble  under 
art.  1635,  C.  C,  and  in  such  case  the  balance  of 
purchase  money  which  the  buyer  has  yet  to  pay 
on  the  property,  is  the  only  amount  for  which 
he  can  claim  security.— Par*^  ▼.  Felton,  Q.  B., 
p.  2P3. 

Unpaid  Vendor. — 1.  The  unpaid  vendor  of 
moveables  has  a  right  under  art.  1543,  C.  C,  to 
demand  the  resolution  of  the  sale,  under  the 
circumstances  stated  in  that  article,  even  after 
the  expiration  of  the  eight  days  allowed  for 
revendication  by  art.  1998.— ^eneferwn  &  Trem- 
bitty,  Q.  B.,  p.  24. 

2.  The  82nd  section  of  the  Insolvent  Act  has 
not  taken  away  the  right  of  the  vendor  to  re- 
vendicate  goods  sold  by  him  to  the  insolvent, 
and  the  price  whereof  has  not  been  paid. — In  re 
HateheUe  et  al.y  k  Oooderham  et  al.^  S.  C,  p.  165. 

3.  The  vendor  of  real  property  has  a  right  to 
sue  the  purchaser  for  the  price,  notwithstanding 
that  by  the  deed  of  sale  the  payment  of  such 
price  was  delegated  in  favor  of  a  third  party,  so 
long  as  the  delegation  is  not  accepted. — Mai- 
UtU  et  al.  V.  JIudon,  8.  C,  p.  199. 


Utirfructuary. — ^A  usufiructnary  has  no  power 
to  sell  all  the  sand  that  can  be  removed  during 
five  years  from  the  land  of  which  he  has  the 
usufruct ;  such  a  sale  being  equivalent  to  a  sale 
of  the  land  itsell — Dufreme  v.  Bulmer,  S.  C,  p. 

98. 

Wayet. — See  Insolvent  Act. 

Wills. — 1.  The  registration  of  a  will  creating 
substitution,  after  the  six  months  following  the 
death  of  the  testator,  is  good  as  against  all 
persons  acquiring  right  since. — Dufresms  v.  Bui- 
mer,  S.  C,  p.  98. 

2.  Legal  questions  arising  out  of  the  con- 
struction of  the  terms  of  a  will  are  regelated 
by  the  laws  of  the  domicile  of  the  testator 
where  he  makes  his  will.— iVbaef  v.  Noad^  S.  C.^ 
p.  312. 

3.  Under  a  clause  in  a  will  worded  as  follows^ 
the  legatee  is  simply  a  fiduciary  legatee  or 
trustee  such  as  specified  in  Art.  869,  C.  C. : — 
"  I  hereby  give  and  bequeath  unto  my  brother, 
William  8.  Noad,  $3,000,  which  said  sum  I 
hereby  direct  to  be  invested  by  my  executors  in- 
U.  S.  Qovemment  bonds,  bearing  interest,  and 
the  said  bonds  to  be  issued  in  his  name  and  ta 
be  forwarded  to  him,  to  be  used  for  the  support 
of  his  family.''  But  in  the  absence  of  fraud  or 
collusion,  the  depositary  of  such  bonds  or  their 
proceeds  (even  though  he  knew  the  nature  of 
the  trust  and  the  terms  of  the  will)  would  be 
free  of  all  responsibility  or  liability  on  return- 
ing the  same  on  the  order  of  the  trustee. — lb. 


TUB    TOOLS    OF  TBE  LEGAL    TRADE, 
AND  HOW  TO  CHOOSE  THEM. 

[(}ontinued  from  p.  199.1 

In  former  times  it  was  the  function  of  a  pre- 
face to  impart  to  the  reader  some  correct  idea 
of  the  book  to  which  it  is  prefixed.  And,  even 
at  the  present  day,  we'  have  among  authors 
more  or  less  "  old  fogies "  who  cleave  to  the 
old  plan.  At  what  precise  date  the  new  me> 
thod  came  into  being,  or  by  whom  it  wafr 
originated,  I  do  not  know.  It  seems  to  work 
admirably,  and,  as  fiir  as  I  can  judge,  it  gains 
daily  in  popularity.  Some  throe  years  ago,  if 
my  recollection  serves  me,  and  I  write  only 
from  memory,  there  were  two  law  journals — 
possibly  more — whose  editors  put  in  a  protest 
against  carrying  the  plan  so  far  as  to  reprint  an 
English    book  with  an  altered  title-page,   if' 
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tihereby  the  American  reader  will  be  led  to  be- 
lieTe  it  to  be  some  book  other  than  it  is. 
But  their  protest  was  uiaTailing;  and  the 
plan,  carried  even  to  this  extent,  appears  now 
4o  be  established  as  entirely  jnst  and  proper. 

Yet  I  cannot  doubt  that  what  seems  at  first 
to  work  so  well  will  be  found  in  the  end  not 
profitable.  The  real,  inner  merit  of  the  new 
plan — ^thac  for  which  considerate  men  will 
praise  it — is  that  it  tends  to  harden  soft  brains 
in  our  profession,  and  to  open  blind  eyes.  But, 
when  the  brains  are  hardened  and  the  eyes  are 
opened,  there  will  be  no  more  use  for  the  "tool." 
It  becomes  like  the  stick  which  guided  upward 
the  expired  rocket.  And,  when  the  fireworks 
are  thus  over  for  the  season,  the  shop  of  the 
pyrotechnist  will  of  necessity  be  closed. 

The  number  of  cases  or  the  original  date  of 
a  reprint,  or  the  fidelity  of  its  title-page  to  the 
original,  or  a  question  like  that  of  dnwing  cases 
from  The  Chum  Cudj  is  not  the  only  thing  to  be 
consideTed  in  comparing  together  the  pre&ce 
and  the  book.    For  instance,  I  take  into  my 
•hands  a  book,  not  the  first  edition.    The  au- 
thor, in  his  prefiEK^e  to  this  edition,  speaks  of 
additions  to  it,  and  describes  them  as  <^  large  '' 
and  "  new.''    A  collating  of  it  with  the  prior 
edition  shows  that  truly  there  are  additions, 
and  they  are  « large,"  precisely  as  claimed. 
Are  they  "new?"    A  thought  occurring   to 
us,  we  collate  the  matter  not  in  the  old  edi- 
tion   with  two    "  new "   books  by  other  au- 
thors.   Here  we  find  nearly  all  of  it  so  ac- 
curately transferred  as  to  lead  to  the  surmise 
that  the  type-setters  had  printed  copy  to  guide 
them.    A  part  of  the  additions  are  more  or 
less  distinctly — some  quite  distinctly,  others 
not— credited  to  these  authors ;  the  rest  is  not 
credited.  Both  of  the  books  bear  the  copyright 
impress;  hence,  of  course,  the  copying  from 
them  was  by  permission.     Hence,  also,  the  ad- 
•ditions,  being  taken  from  «new"  books,  are 
*t  new."    The  result  is  that  the  preface,  as  in 
the  other  instances,  is  borne  out  by  the  ascer- 
tained facta ;  yet,  as  in  the  other  instances,  it 
practically  misleads  readers  not  educated  to  be 
sharp.    The  latter  class  would  infer  that  the 
author,  instead  of  transferring  matter  from  the 
■•new"  works  of  other  authors,  had  made  "large" 
additions  £rom  his  own  more  yaluable  stores. 

These  illustrations  of  the  varying  sorts  of 
jpreface  in  books  to  be  used  as  tools  for  harden- 


ing brains  and  opening  eyes  are  all  for  which  I 
have  room,  but  they  do  not  exhaust  the  sub- 
ject. 

If  the  preface  happens  to  be  an  old-fiashioned 
one,  it  will  help  us  in  the  examination  of  the 
book  itself,  to  which  we  now  proceed. 

Though  no  question  should  arise  as  to  any 
variance  between  pre&ce  and  book,  and  though 
the  book  should  be  one  in  which  we  do  not  ex- 
pect to  find  all  the  cases,  still,  for  various  other 
reasons,  it  may  be  important  to  see  how  fully 
they  are  collected,  or  with  what  discrimination 
the  citations  are  made.  This  investigation  can 
be  conducted  by  the  methods  already  described. 

I  now  open  a  book,  in  the  preface  of  which  I 
do  not  discover  any  infusion  of  new  blood  de- 
manding notice.  Proceeding,  therefore,  directly 
to  the  book  ^teelf,  our  first  enquiry  is  whether 
it  is  a  digest  under  the  name  of  treatise,  or 
truly  a  treatise,  as  its  title-page  declares  it  to 
be.  Not  much  examination  is  required  to  de- 
termine that  it  is  true  to  its  title — it  is  a 
treatise.  This  enquiry  was  important;  be- 
cause, though  a  digest  may  be  either  a  good 
book  or  a  worthless  one,  according  to  the  man- 
ner and  accuracy  of  its  execution^  and  so  may 
be  a  treatise,  and  each  sort  of  book  is  desirable 
in  its  place,  yet,  as  their  objects  differ,  so  also 
do  the  canons  of  criticism  applicable  to  them. 

But,  before  we  proceed  further,  we  must  ad- 
minister to  ourselves  a  caution.  The  author 
•of  a  treatise  is  a  teacher ;  we  who  examine  his 
work  are  his  pupils.  It  is  no  stretch  of  modes- 
ty, therefore,  to  assume  that,  on  his  particular 
subject — how  it  may  be  on  other  subjects  is  of 
no  consequence — he  is,  beyond  comparison, 
our  superior  in  knowledge.  I  am  speaking  of 
ourselves — of  us  who  are  considering  whether 
or  not  to  part  with  our  hard-earned  money  for 
the  book,  to  be  used  by  us — not  to  be  lent,  but 
used  personally— as  a  tool  in  our  trade  of  prac- 
tising lawyer.  Of  course,  if  we  were  merely 
writing  a  criticism  for  the  guidance  of  others, 
we  should  know  immeasurably  more  than  the 
author  on  his  subject,  as  well  as  on  every  other. 
But  we,  who  are  on  more  serious  business,  are 
to  consider  that  the  author  carefully  examined 
his  subject,  in  all  its  parts,  in  connection  with 
the  authorities,  before  he  began  to  write ;  that, 
besides  mastering  the  authorities,  he  looked 
down  through  all  the  principles  to  the  very 
bottom  layer ;  and,  in  writing,  he  still  further 
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perfected  his  examinations  both  of  authorities 
and  principles,  stating  his  conclnsions  in  forms 
to  be  enduring.  When,  therefore,  he  says  some- 
thing contrary  to  our  [prior  ideas,  we  do  not 
instantly  condemn  it,  bat  institute  a  careful 
examination,  to  see  whether,  after  al),  we  were 
not  mistaken.  With  this  caution,  let  us  pro- 
ceed. 

Of  prime  importance  in  a  treatise  is  the  abili- 
ty, in  its  author,  accurately  to  discern  the  mul- 
titudinons  distinctions  in  the  law,  and  to  state 
them  with  unvarying  precision.  How  stands 
the  work  before  us  under  this  bead  ? 

The  author  commences  by  enumerating  four 
causes  which,  he  says,  haye  *^  recently  "  revolu- 
tionized much  of  the  doctrine  of  his  subject — 
hence  the  necessity  for  his  book.  fLs  we  cannot 
examine  everything,  let  us  begin  by  seeing 
with  what  discrimination  and  accuracy  of 
statement  he  deals  with  one  of  them.  It 
is,  in  his  own  words,  <'  the  relinquishment, 
by  England  and  the  United  States,  of  the  maxim 
that  the  place  of  the  commission  of  a  crime  has 
exclusive  jurisdiction  of  its  punishment,  and 
the  extension  of  such  jurisdiction,  with  certain 
limitations,  to  the  country  of  arrest."  The  con- 
nection in  which  this  sentence  stands,  and  the 
use  of  the  word  <<  country,"  not  county,  in  the 
closing  part  of  it,  show  that  the  author  is  treat- 
ing of  the  question  as  between  two  nations — 
not  of  the  venue,  where  no  inter-state  question 
arises.  And  we  are  startled  by  the  statement, 
not  by  way  of  imparting  intbrmation,  but  as  of 
a  fiK:t  known  to  all,  that,  within  certain  limits, 
we,  if  we  can  catch  an  Englishman  who  has 
committed  an  offence  in  his  own  country,  may 
punish  him  for  it,  and  the  British  Government 
may  do  the  like  with  an  American ;  the  two 
nations  having  relinquished  "  the  maxim  that 
the  place  of  the  commission  of  a  crime  has  ex- 
clusive jurisdiction  of  its  punishment."  And 
this  has  been  done  "  recently."  And  it  is  one- 
quarter  of  the  reason  why  a  new  book  was 
needed.  Well,  as  the  author  knows  better  than 
we,  of  course  the  presumption  is  overwhelming 
that  he  is  right.  So,  let  us  proceed.  Further 
over  we  shall  come  to  the  treaties  or  statutes 
by  which  this  has  been  effected,  or  to  the  de- 
cisions in  which  the  courts  of  the  two  countries 
have  abandoned  ttart  deeinsj  and  announced  the 
new  laws.     But,  no  ;  reading  on  we  find  that 


there  is  claimed  tp  be  no  such  doctrine  ;  it  i» 
this  :  '<  In  criminal  cases  the  country  of  arrest- 
has  jurisdiction  over  all  offences  committed 
against  the  Iitws  of  such  country,  with  the 
limitation  that,  as  to  offences  committed  in 
foreign  countries,  such  country  of  arrest  has- 
jurisdiction  only  of  offences  committed  against 
its  sovereignty."  We  see  no  very  great  objec- 
tion to  this  statement,  which  is  a  different  thing^ 
from  the  other ;  but  we  look  in  vain  for  the 
authorities  to  show  that  the  doctrine  is,  as  one 
of  international  or  inter-state  iaw,  "recent."' 
In  England  and  the  United  States  there  have 
been,  at  different  periods,  some  changes  as  U> 
the  place  of  trial,  or  the  tiibunal  j  but  these 
arc  local  questions,  having  nothing  to  do  with 
international  relations.  Nor,  as  to  these,  are 
we  informed  of  anything  special  and  "recent."* 
Yet  the  assumed  «  recent "  change  is  one  or 
the  four  reasons  for  writing  the  book  I 

A  single  instance  of  the  want  of  accuracy,  or 
of  stating  a  doctrine  in  two  convicting  forms, 
should  not  condemn  a  book,  for  probably  no 
author  ever  wrote  much  without  committing- 
some  slip  of  the  sort.  Yet,  when  we  find  that 
the  very  motive  for  writing  is  the  assumed  ex- 
istence of  what  does  not  exist,  and  of  what 
with  him  is  one  thing  on  one  page  and  another 
thing  on  another,  we  are  put  fairly  on  enquiry 
concerning  his  performance.  We  do  not  even 
for  this  reject  it,  but  look  into  it  farther. 

Turning  over  the  pages,  we  come  to  a  chap- 
ter largely  occupied  with  showing  that,  should 
a  certain  question  of  law,  assumed  not  to  have 
been  directly  adjudged,  be  presented  hereafter 
to  the  courts,  it  ought,  in  just  reason  and  estab- 
lished principle,  and  in  harmony  with  decisions 
already  made,  to  be  decided  in  a  way  mention- 
ed. Looking  into  the  authorities,  we  find  that 
this  exact  question  has  been  frequently  ad- 
judged, that  there  neither  is  nor  ever  was  any^ 
real  dispute  about  it,  and  that  the  decision  is. 
directly  the  reverse  of  what  our  author  says  it 
should,  and  probably  will  be.  And  we  note 
that,  to  sustain  his  erroneous  proposition,  he 
actually  cites  and  even  states  some  of  the  cases 
which  support  the  contrary,  apparently  not 
aware  of  their  effect.  I  have  not  room  here  to 
explain  the  matter  fully,  but,  in  brief,  it  is 
follows : 

[To  be  continoed.] 
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MAT  11,  1878. 


No.  19. 


LBTTBB8  OF  MARQUE. 

The  appreh«naioii  of  a  war  between  England 
»4md  BuBfiia  has  attracted  some  attention  to  the 
present  state  of  the  law  relating  to  letters  of 
4narqne  and  privateering.    The  question  has 
been  asked  with  considerable  anxiety,  whether, 
in  the  event  of  a  war  between  these  powers, 
•the  United  States  might  not  be  made  the  base 
fi)T  a  nayal  war  npon  English  commerce,  as 
destmctiye  as  the  war  made  by  the  Alabama 
opon  American  commerce.    In  a   letter  ad- 
dressed to  the  TimeM,  «Senex"  endeayonrs  to 
«al]ay   any   apprehension   of  this   kind,  and 
remarks  :  ^  In  fibct,  no  snch  letters  of  marque 
Jiave  been  issued  or  accepted  by  neutrals  in  the 
present    century.      The    Gk>yemment  of  the 
United  States  was  the  first  to  condemn  and 
repudiate  the  practice.     In  1864  the  British 
•OoTemment  intimated   to   Mr.    Marcy,   then 
American  Secretary  of  State,  that  it  entertained 
-the  confident  hope  that  no  privateer,  under 
Bussian  colours,  should  be  equipped,  or  vic- 
tnalled,  or  admitted  with  its  prizes  in  the  ports 
of  the  United  States ;  and  also  that  the  citizens 
•of  the  United  States  should  rigorously  abstain 
•from  taking  part  in  armaments  of  this  na- 
ture." 

Sir  Samuel  Baker,  in  a  later  communication, 
referring  to  th^  statement  of  "Senex,"  suggests 
iSbaX  should  England  become  involved  in  war 
with  Bussia,  it  would  be  desirable  that  a  special 
nnderstanding  on  the  subject  of  letters  of 
marque  should  be  renewed  with  the  United 
States. 

But "  Amicus,"  a  third  correspondent,  points 
out  Ihat  Sir  Samuel  Baker  has  overlooked  the 
existence  of  the  Washington  Treaty,  made 
between  England  and  the  United  States  in 
1871,  which  covers  the  very  i>oint  under  dis- 
cussion. ''Before  that  treaty,''  he  observes, 
'  it  would  have  been  possible  for  Americans  to 
oail  with  impunity  from  American  i>ort8  and 
destroy  English  merchant  ships,  and  the 
English  fieet  would  have  had  the  difficult 
.task  of  watching  the  long  lines  of  the  Atlantic 


and  Pacific  coasts  to  prevent  ii  If  the  pro- 
ceeding had  excited  remonstrance  from  Eng- 
land, the  Washington  Cabinet  could  only  have 
found  it  necesssiy  to  cite  the  letters  of  Lord 
Bussell  to  Mr.  Adams,  in  which  his  lordship 
showed  how  difficult  it  was,  under  the  munici- 
pal laws  of  a  free  country,  to  prevent  Mr.  Davis 
building  privateers  in  the  docks  at  Birkenhead, 
and  how  impossible  it  was  for  a  free  countxy  to 
amend  its  municipal  laws  at  the  bidding  of  a 
foreign  Power.  It  was  to  put  an  end  to  this 
that  the  Washington  Treaty  was  made.  That 
treaty  was  assailed  by  a  poweriiil  opposition 
in  the  United  States.  Nothing  but  the  resolute 
nature  of  General  Grant,  his  fixed  purpose  to 
do  away  with  the  last  vestige  of  misunder- 
standing with  Great  Britain,  and  his  excep- 
tional strength  at  the  time,  new  to  the  Presi- 
dency, and  with  a  laige  majority  of  his  party 
in  Congress,  secured  the  American  acceptance 
of  the  treaty.  The  most  attractive  argument 
against  the  acceptance  was  that  in  the  event  of 
just  such  a  case  as  is  now  threatened,  America 
would  lose  her  <  revenge.'  By  that  treaty  the 
two  countries  made  themselves  responsible  for 
the  escape  of  any  unfriendly  armed  vessel,  and 
for  all  the  consequences  of  the  escape.  As  it 
now  stands,  no  American  can  sail  from  an 
American  port  as  a  Bussian  privateer  without 
being  regarded  as  a  pirate.  If  your  correspon- 
dents will  study  the  terms  of  the  Washington 
Treaty,  they  will  find  that  the  contingency  they 
fear — the  contingency  of  American-built  Ala- 
bamas  destroying  English  ships— has  been 
provided  against  by  rules  as  stringent  as  it  is 
possible  for  diplomacy  to  make  them.  The 
value  of  that  much-censured  treaty  will  be 
seen,  should  there  unhappily  be  war  between 
Great  Britain  and  Bussia.  All  Englishmen 
and  all  Americans  who  value  the  development 
of  Anglo-Saxon  civilisation,  will  regard  the 
Washington  Treaty,  denounced  in  the  United 
States  with  so  much  vehemence  by  the  oppo- 
nents of  General  Grant  and  in  Great  Britain 
with  no  less  vehemence  by  the  opponents  of 
Mr.  Gladstone,  as  among  the  noblest  contribu- 
tions of  fiir-seeing  statesmanship  towards  the 
peace,  the  honour,  and  the  security  of  the 
Anglo-Saxon  world." 

1  his  is  a  pleasant  prediction,  and  everybody 
will  sincerely  hope  that  it  may  be  verified 
should  England  unfortunately   be   forced  to 


218 


THE  LEGAL  NEWS. 


declara  war  against  Boisia.  But  certain  ez- 
presiions  which  have  recently  appeared  in 
journals  of  both  Bnssia  and  the  United  States 
show  that  a  different  anticipation  is  entertained 
in  some  quarters,  and  it  is  well  known  that 
in  the  midst  of  war,  points  of  international 
compact  are  easily  strained  by  those  who  are 
eager  to  escape  from  all  restraint  A  learned 
correspondent  of  the  Ligaii  News,  directing 
our  attention  to  the  abore  correspondence, 
remarks :  «  JFot  myself  I  belieye  that  (treaties 
to  contrary,  alleged,  notwithstanding)  Bnssia 
might  in  time  of  war  not  nnlawAilly  issne 
letters  of  marque  to  subjects  of  her  own,  and 
so  set  afloat  from  the  shores  of  any  country,  if 
they  got  cktm€$f  ships  to  cruise  against  Bussia's 
enemies,  aiid  that  the  marines  and  officers  on 
board  such  cruisers  could  not  be  treated  as 
pirates.  But  I  agree  that  Bussia  could  not 
issue  such  letters  to  all  the  world :"  and  he 
refers  to  Whc^top  and  the  note»  hj  Ijawrenoe. 


SALS  OF  MORTQAQED  SHIP, 

The  decision  in  the  case  of  JTdly  j>  Hamaum^ 
16  L.  C.  Jurist  320*  seems  to  hav«  created  an 
impression  that  a  mortgaged  vessel  could  not 
be  sold  under  execution.  In  a  recent  due  of 
UAovM  T.  McDonald,  and  Nmru,  oppoeant,  the  \ 
Superior  Court,  at  Montreal,  maintained  an 
opposition  by  a  mortgagee  on  this  ground. 
The  opposant  went  to  Beyiew,  and  there  the 
judgment  has  been  reyersed  by  a  majority  6f 
the  Court.  The  reasons  of  judgment,  whidh 
will  be  found  in  the  present  issue,  hold  that 
the  decision  in  KeUy  j*  HamiUon  merely  went 
to  this  extent :  That  a  SherifTs  sale  do6s  not 
purge  a  mortgage,  but  conyeys  only  the 
defendant's  rights.  The  Court  decided,  there- 
fore, that  the  mortgagee  had  no  right  to  stop 
the  sale. 


AUTEORITY  OF   SHIPPING    AQBNT8. 

A  case  of  considerable  interest  to  the  ship^ 
ping  trade,  L9t^€l  ai.  v.  The  Canada  Skipping 
Ccmpahy,  was  decided  by  the  Silperior  Court; 
at  Montreal,  Johnson,  J,  on  the  SOth  ultimo. 
The  question  was  as  to  the  liability  of  goods 
to  the  carriers,  not  for  the  freight  thereon,  but 
for  a  preyious  debt  of  the  intermediate  shipping 
agents.  The  carriers  in  this  instance,  the 
Canada  Shipping  Company,  claimed  a  lien  on 
certain  goods  for  a  debt  due  to  them  by  Win- 


gate  k  Johnstone,  the  agents  through  whom  the 
goods  were  shipped.    The  bill  of  lading  under- 
which  this  extraordinary  pretension  was  urged, 
stipulated  that  "  the  owners  or  agent  of  the 
line  have  a  lien  on  these  goods,  not  only  for 
freight  and  charges  herein,  but  for  all  pre-  • 
yiously  unsatisfied  freights  and  charges  due  to 
them  oy  the  shippers  or  consignees."    The  - 
freight  claimed  from  Leaf  k  Co.,  and  paid  by 
them  under  protest,  was  not  due  for  goods- 
owned  or  shipped  by  them  at  all,  but  which 
had  been  shipped  by  the  same  agents  for  other 
parties.    The  Court  held  that  in  the  absence  of 
specific  proof  of  a  particular  mode  of  dealing 
between  Leaf  k  Co.  and  the  carriers,  the  former 
could  not  be  held  liable  for  the  debt  of  other  - 
people  under  the  stipulation  of  the  bill  of  lading. 
And  reference  was  made  to  Story,  who,  speaking 
of  a  lien  for  a  gtoerat  balance  of  accounts,  says, 
<<it  is  so  little  fityored,  as  a  matter  of  public 
policy,  that  if  disputed,  It  must  be  shown  to* 
exist  tn  the  particular  case,  either  by  a  general 
usage,  or  '  by  a  special  agreement,  or  by  a 
particular    mode    of    dealing    between    the 
parties." 

BSPORTS  AHD  nOIES  OF  CASES. 

COUBT  OF  BEYIBW. 

Montreal,  April  5, 1878. 
Prueni:  ToiaAirci,  Dohiom,  BAnyiLLs,  JJ. 
D'Ao0ftTy.  MoDovALD,  and  Nobris,  opposant. 

[From  Si  C.  Montreal. 

gaU  rf  Mwiffogcd  Veml—RighU   qf   Mortgage 
Cfnditoi^-Privilege  for    Wagea  under  C.  C. 

Held,  1.  That  althooffh  a  S.  C.  oap.  d  was  repealed 
by  87-38  Vlot  e.  128, 8. 8, 0874).  a  biU  of  sale  by  way  of 
mortfefo  of  a  yenel  registered  under  the  former 
statute,  made  after  the  pMsinc  of  the  repealing  Aot 
in  the  form  usual  under  the  former  statute,  created  a 
valid  mortgage. 

2.  That  it  was  not  neoessaiy  to  the  validity  of  a  • 
mortgage  on  such  vessel  that  she  should  first  be  re- 
enregistered  under  the  Imperial  Merohanta'  Shipping 
Act  of  1854. 

8L  That  the  form  I,  given  in  the  Meiehaats'  Shipping 
Ao^  need  not  be  strietly  adhered  to,  in  the  case  of  a 
vessel  registered  under  c  41,  C  S.  G.  * 

4.  That  the  privilege  aooorded  by  CC.  2383  for  the 
wages  of  master  and  crew  of  a  ship  for  the  *'  last 
voyage,**  does  not  apply  to  a  balance  of  wages  for  a 
season's  oontinuous  navigation  on  the  St.  lAwrenoe 
and  lAkes,  though  the  master  and  crew  signed  artiolea 
for  the  season,  and  were  paid  by  the  month  and  not  by 
the  trip. 
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&.  That  a  mortgagee  of  a  ressel  oannot  prevent  the 
seisare  and  sale  thereof  by  ajudgment  creditor,  bat 
SDeh  lale  will  not  purge  his  mortgage,  and  will  only 
«mTey  to  the  purchaser  the  rights  of  the  judgment 
debtor  in  the  reneh  the  mortgagee  reUining  hii 
ngfats  under  his  mortgage  against  the  vessel  in  the 
hands  of  the  purchaser. 

The  Jadjonent  of  the  majority  of  the  Court 
of  Review,  which  reversed  that  rendered  by 
the  Superior  Court,  Uackay,  J.,  wag  pionoonoed 
by  Dorion,  J.,  ag  follows : 

InAogiist,  1874)  Noriis  and  others  sold  to 
tfqDonald  an  inland  registered  vessel  called  the 
«  4mm<;a '' for  a  price  said  to  bare  been  paid 
Ctthy  and  this  sale  was  duly  registered.  This 
ressel  bad  been  registered  prerioos  to  the  repeal 
<yf  the  chap.  41  of  the  Consolidated  Statutes  of 
Canada. 

In  September,  1874,  McDonald  mortgaged 
the  "  America^  to  Norrls  for  $6,000  payable  in 
three  yearly  instalments  of  $2,000  each.  The 
mortgage  is  in  the  form  prescribed  by  the 
Statate  above  referred  to. 

The  plaintiff,  who  is  a  judgment  creditor  of 
McDonald,  has  caused  the  *^ America'*  to  be 
aefxed  in  satisfiurtion  of  his  Judgment,  and 
Korris  hag  filed  an  opposition  qfin  de  dittroin 
claiming  the  vessel  as  his  own  under  his 
iftortgage. 

The  plaintiff  has  contested  this  opposition 
uilder  three  grounds  :— 

1st.  That  the  mortgage  is  worthless,  not  be- 
ing in  the  form  given  by  the  Merchants'  Ship- 
piiig  Act  of  1864,  which  was  the  only  law  in 
force  in  the  ^e  of  the  making  of  said  mort- 
gage, the  ch.  41  of  the  Consoiidaled  Statutes 
having  been  repealed.  (37-38  Vict  c.  128,  s.  8.) 

?nd.  That  plaintiff's  claim  was  a  privileged 
<me  which  had  precedence  over  that  o/ tiie 
opposant 

Jrd.  That  the  opposant  could  not  prevent  the 
«aie  of  the  vessel,  and  could  only  come  in  either 
by  opposition  q/Sn  ds  charge  or  t^n  de  coneerver, 

First,  upon  the  first  two  grounds  I  am  against 
tho  plaintiff.  The  sec.  14  of  the  above  Act 
rep^ling    ch.  41    of  Consolidated   Statutes 

€xpre8sly  declares  that  vessels  already  registered 
need  not  be  registered  except  in  one  particular 
case.  And  the  sec.  66  of  the  Act  of  1864  says 
that  the  mortgages  shall  be  made  in  Ibnn  given, 
•^  as  near  to  it  as  circumstances  will  permit. 
Th€  vessel  having  been  registered  under  ch,  41 
<ft  the  Consolidated   Statutes,   the   mortgage 


could  only  be  made  according  to  the  description 
contained  in  the  original  registration;  and  as 
to  the  rest  of  the  document  the  forms  in  both 
Statutes  are  materially  similar,  so  that  the 
mortgage  is  perfectly  good  in  my  opinion. 

As  to  the  question  of  privilege,  it  is  impos- 
sible to  apply  Art.  2383  C.  C.  to  this  case.  This 
article  applies  only  *to  the  last  voyage.  That 
does  not  mean  a  master  of  a  vessel  hired  by  the 
season  to  navigate  within  the  llmiU  of  our 
rivers  or  lakes,  and  who  makes  trip^  no^Myd^, 
every  day  or  two  days^  and  sometimes  many 
trips  in  one  day.  This  has  been  decided  in 
many  oases. 

But  I  do  not  consider  that  the  question  of 
privilege  or  no  privilege  can  affect  this  case. 

The  question  is  whether  the  defendiLnt  iias 
any  interest  in  this  vessel,  and,  if  he  has,  caH 
that  interest  be  seised  and  sold  by  sheriff  not- 
withstanding the  mortgages  that  may  affect  her  7 
The  only  case  in  point  decided  in  Lower 
Canada  is  that  of  Kelly  v.  ffamilUmf  16  L.  C.  J., 
p.  820.  In  that  case  the  vessel  had  been  sold 
by  sheriiTs  sale  without  opposition  firom  the 
mortgagee.  The  mortgagee  took  a  eaieie-' 
revendieation,  alleging  that  his  mortgage  was 
then  due  and  payable,  and  claiming  that  the 
vessel  be  delivered  to  him  in  order  that  it  might 
be  sold  for  the  payment  of  his  mortgage,  and 
demanding  an  order  of  the  Court  that  such  nde 
should  take  place.  This  eaieie-revendieaHan  was 
dismissed  hj  the  Superior  Court,  which  itaain- 
tafaned  that  the  sheriiTs  sale  had  purged  the 
mortgage.  The  Court  of  Beview  reversed  this 
Judgment,  and  gave  for  reasons  not  that  the 
sheriiTs  sale  was  invalid,  but  that  it  oonld  not 
have  tnmslbrred  to  the  purchaser  more  rights 
than  the  mortgagor  himself  had  in  the  vessel, 
and  that  the  sale  did  not  interfere  with  the 
mortgage.  The  Court  of  Appeals,  three  Judfe;e8 
against  two,  maintained  this  view  of  the  case. 
But  nowhere  in  that  case  is  it  contended  that 
the  sheriff's  sale  was  a  nullity. 

Here  we  are,  asked  to  say  that  a  registered 
vessel  can  never  be  sold  by  sheriff  or  otherwise 
because  there  is  a  mortgage  upon  her  I  The 
ilrst  question  that  suggests  itself  to  one's  mind 
is  whp  is  the  proprietor  7  Is  it  the  mortgsgor 
or  n^ortgagee  7  This  (s  answered  1^  4rt.  ^37\ 
of  our  Code :  "  And  the  person  to  who^  f  poh 
tnmsfer  is  made  (mortgagee)  is  not  deeqtetf  ^ 
be  the  owner  of  such  vessel  or  share,  except  ia 
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80  fiur  only  as  may  be  neoeBnry  for  rendering  the 
same  available  by  sale  or  otherwise  for  the  pay- 
ment of  the  money  so  secured." 

This  article  shows  that  the  real  ownership 
remains  in  the  mortgagor  with  all  its  accessor- 
ies, as  right  of  possession,  kc.  The  ownership 
of  the  mortgagee  is  limited  to  his  right  of  hav- 
ing the  vessel  sold  for  the  payment  of  the  mort- 
gage when  exigible.  Then  if  the  defendant  is 
still  owner,  the  opposant  has  no  right  to  oppose 
the  sale.  Of  course  that  sale  will  not  affect  his 
mortgage,  which  will  follow  the  vessel  into 
whatever  hands  it  may  go.  The  purchaser  will 
buy  her  subject  to  the  mortgage,  and  will  take 
the  place  of  the  mortgagor,  as  was  done  in 
KsUjf  k  Etmiiion, 

I  am,  therefore,  of  opinion  that  the  oppo- 
sition was  unfounded,  and  that  the  judgment 
should  be  reversed.  KUehen  k  Ining^  1  Jurist 
(new  series),  Vol.  6,  p.  1,  p.  119. 

ToRBANCB,  J.,  dissented.    • 

Judgment  of  S.  C.  reversed. 

J2.  A.  JKoMM^  for  plaintiff. 

Tr^kMtm  t  MaOaren  for  opposanl 


Montreal,  Dec.  1, 1877. 

JOBVSOH,  DOBIOH,  BiLANeiB,  JJ. 

[From  8.  C.  Montreal. 
Daltoh  v.  Poeav,  and  Dobav,  Oppoanat. 
OfpotiUon'^ Marginal  Notes  and  £ramre$. 
An  opposition  a  Jin  de  diairain  contained  a 
number  of  erasures  and  marginal  notes  which 
were  not  referred  to  or  approved.    The  plaintiff 
moved  for  its  rejection,  citing  C.  C.  P.  295 ;  6 
L.  C.  B.  86.    HtH  confirming  the  decision  of 
Taschereau,  J.,  that  the  opposition  was  null  by 
reason  of  the  irregularities  referred  to. 

Judgment  confirmed. 
ArcMbdld  j*  MeCormiekf  for  opposanl 
F.  L,  Sarroim,  for  plaintiffl 


SUPERIOR  COURT. 

Montreal,  February  12, 1878. 

Maokat,  J. 

Daltoh  v.  Dobak,  and  Dobav,  Oppoanat. 

CosU^OppoiUum. 

Seldf  that  where  an  opposition  to  the  sale  of 
moveables,  seised  under  a  fieri  faeiat^  has  been 
dismissed  with  costs,  the  opposant  will  not  be 
permitted  to  make  a  new  opposition  with  the 


same  object  until  he  has  paid  the  costs  incurred 
by  the  adverse  party  on  the  first  opposition. 

Ar^fabald  #  MeCormiek,  for  opposant. 

F,  L.  Sarratin,  for  plaintiff. 


Montseal,  April  8, 1878. 
DoBicw^  J. 
FABMia  Y.  O'Nbl. 
Award  ef  Ariitratcr—Partie$  not  Heard 

The  defendant  moved  to  reject  the  award  of 
the  Rev.  Mr.  Dowd,  who  had  been  appointed 
sole  arbitrator  and  amiable  eompomUur^  on  the 
ground  that  it  did  not  state  that  the  parties  had 
been  heard  before  him,  or  had  an  opportunity 
allowed  them  to  urge  their  respective  iffeten- 
sions.  Heldf  that  the  defect  was  fetal,  and  th» 
motion  to  reject  the  award  was  granted. 

JhiUre  t  Co.j  for  the  plaintiff. 

Bethune  t  Co^  for  the  defendant. 


Montreal,  April  30, 1878: 

JOBHSOH,  J. 

LiAF  et  al.  V.  Thb  Canada  Smppora  Compavt. 

BiU  qf  Ladinff^Lien  of  Carrier  for  previout  deU 

of  Shippiing  Affonte, 

The  euriers  olaimed  a  lien  cm  goods  for  a  prerioos 
debt  dae  for  freight,  not  by  the  ownen  of  the  goods 
shipped,  bat  bj  the  intermediate  shipping  agenta  for 
goods  ihipped  for  other  parties,  nie  bill  of  ladinc 
stipulated  that  the  oarrien  should  have  a  lien  on  the 
goods  "for  aU  preTionsly  nnsatisfied  firelghti  and 
oharges  due  to  them  by  the  ihippers  or  oonsignees.'* 
Hddt  that  the  ownen  of  the  goods  ooold  not  be  held 
liable  in  the  absenoe  of  speoiflo  proof  of  a  partioaiar 
mode  of  dealing  between  them  and  the  earners  t6. 
meet  the 


JoBHSON,  J.|  who  rendered  the  judgment^ 
said :  This  is  a  point  of  some  interest  to  thei 
shipping  business  of  the  port  The  plaintiffs 
are  London  merchants,  and  in  July  last  sold  to 
Robert  Duim  k  Co.,  of  Montreal,  goods  to  the 
value  of  about  £2,900  sterling,  which  wero 
shipped  in  part  on  board  the  steamship  Lake 
Megantic  in  the  begiiming  of  July,  and  the 
rest  later  in  the  month  on  board  the  steamship 
Lake  Nipigon — ^both  ships  owned  by  defend- 
ants. Before  the  arrival  of  the  goods  at  Mon- 
treal, R.  Duim  k  Co.  felled,  and  the  plaintiffi^ 
as  unpaid  vendorB,  stopped  the  goods  m  fraante 
in  the  hands  of  the  carriers.  In  September, 
after  the  arrival  of  the  goods  here,  they  pai<£ 
the  freight  and  charges  to  the  defendants,  wha 
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bowerer,  retoed  to  deliver  the  property  to 
them  without  a  flirther  payment  of  $228.96 
doe  for  freight  upon  a  prerioiiB  sbipmejit  of 
goods  made  to  the  same  parties,  but  not  by  the 
plaintilb^  who  paid  the  sum  demanded  under 
protest^  and  hare  brought  the  present  action  to 
get  it  back«  There  is  no  question  as  to  the 
right  of  stoppage  m  trmuitu  under  the  circum- 
stances ;  indeed^  it  is  admitted,  as  are  all  the 
other  material  fiM^;  the  two  most  material 
being,  first,  that  the  goods  for  which  prerions 
freight  was  still  due  were  not  purchased  from 
the  plaintiffii,  and  secondly  that  the  defendants 
were  not  aware  of  the  liM^t.  All  the  shipments 
were  made  by  the  agency  of  the  same  party — a 
firm  of  shipping  agents  at  Liverpool  of  the 
name  of  Wingate  k  Johnstone.  This  state- 
ment of  the  case  sufficiently  discloses  every- 
tiling  in  issue,  and  the  sole  contention  of  the 
defendants  is  that  the  plaintifEs'  goods,  on 
which  a  lien  is  claimed,  were  subject  to  it  in 
virtue  of  the  stipulations  of  the  biU  of  lading, 
one  of  which  is  that  « the  owners  or  agent  of 
the  line  have  a  lien  on  these  goods,  not  only 
te  freight  and  charges  herein,  but  for  all  pre- 
viously unsatisfied  freights  and  charges  due  to 
them  by  the  shippers  or  consignees."  Wingate 
Jk  Johnstone  are  phmd  to  be  very  extensive 
shipping  agents  to  this  coimtry,  and  the  bills 
of  lading  in  use  by  the  defendants  are  all  in 
the  same  ibrm.  The  object  of  the  stipulation 
appears  reasonable  and  necessary  as  Ihr  as  the 
shipowners  are  concerned.  They  are,  it  is 
said,  often  exposed  to  lose  their  freight  in 
these  days  of  expeditious  unloading  by  ma- 
^dnery  unless  they  retain  such  a  power; 
but  the  question  is  not  as  to  their  power  to 
make  such  a  stipulation  with  those  who  chose 
to  assent  to  it,  but  whether  the  plaintiffii  here 
(Leaf  k  Co.)  are  bound  by  a  stipulation  made 
by  the  intermediate  agents  (Messrs.  Wingate  k 
Johnstone),  not  coming  within  ths  immediate 
scope  of  the  purpose  for  which  they  were  em^ 
ployed.  Ko  case  in  point  has  been  found,  and 
I  must  decide  the  point  upon  principle.  These 
bills  of  lading  seem  to  be  getting  more  and 
ttOfB  stringent,  and  as  ihr  as  people  choose  to 
submit  to  them  the  Ck>urts  have  nothing  to 
say.  'Story,  No.  382,  treating  of  the  right  of 
lien,ssys:  « In  regard  to  common  carriers,  they 
bAve  a  lien  not  only  for  the  fiieight  and  charges 
9i  carrying  the  particular  goods,  but  sometimes 


also  for  the  general  balance  of  accounts  due  to 
them.  This  general  lien  seems  to  have  origi- 
nated in  special  agreements  and  notices,  but  it 
has  now  become  common.  Still,  however,  it  is 
so  little  fiivored,  as  a  matter  of  public  policy, 
that  if  disputed,  it  must  be  shown  to  exist  in 
the  particular  case,  either  by  a  general  usage, 
or  by  a  special  agreement,  or  by  a  particular 
mode  of  dealing  between  the  parties."  And 
the  general  principle  laid  down  in  Kay  on 
Shipping,  vol.  1,  p.  326,  is  that « the  amount  of 
fireight  for  which  the  shipowners  and  master 
may  enforce  their  lien  on  goods  is,  generally 
speaking,  the  freight  which  is  mentioned  in 
the  bill  of  lading."  The  stipulation  here  is 
one  between  the  carriers  and  the  shipper  or  the 
consignee  as  to  previous  flight  that  may  be 
due  by  the  one  or  the  other.  There  is  no 
previous  freight  due  by  Lea^  Sons  k  Co.,  who 
are  the  shippers  in  reality ;  and  in  the  absence 
of  specific  proof  of  a  particular  mode  of  deal- 
ing between  them  and  the  owners  of  the  ship^ 
the  Court  cannot  extend  the  powers  of  the  in- 
termediary BO  as  to  bind  all  the  merchants  of 
England  to  pay  the  debts  of  other  people.  The 
action,  therefore,  is  maintained,  and  the  plain- 
tiif  has  Judgment 

Abbotif  Tait,  Woihtrtpoan  #  AbboU  for  the 
plaintiib. 

Lttnn  t  Davidmm  for  the  defendants. 


THE   TOOLS   OF  THE  LEGAL    TRADE, 
AND  HOW  TO  CHOOSE  THEM, 

(Conolodod  from  pase  214.] 

According  to  ftmdamental  doctrine  as  ad* 
Judged  hy  the  courts,  the  reader  will  remember, 
if  a  oontrsct  made  in  a  particular  country,  by 
whatever  parties,  is  there  void,  it  will  not  be 
deemed  valid  in  any  other  couniry.  And  thd 
reason  is  that,  for  persons  to  form  a  contrsct, 
their  minds  must  come  into  accord ;  and  it  can* 
not  be  said  that  they  do^  when,  by  the  law  of 
the  place  where  they  are,  and  to  which  in  every 
movement  they  are  subject,  it  is  declared  that 
they  do  not,  and  that  the  act  of  i^parent  accord 
is  void.  This  is  the  doctrine  even  as  to  ordi- 
nary contracts ;  it  applies  to  marriage,  because, 
though  in  another  sense  marriage  is  a  Jtatet, 
yet  the  assumption  of  the  itafnt  can  only  be  by 
contract  In  marriage,  however,  there  are  still 
other  reasons  for  the  doctrine.    If  parties^ 
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being  In  state  A,  do  what  in  some  other  stales 
would  amonnt  to  a  marriage,  or  what  wonld  he 
declared  such  in  most  states,  jet  in  state  A 
they  are  deemed  not  married,  the  other  states 
of  Christendom  cannot  treat  them  as  married^ 
for  wasonB  too  obvious  to  need  mention.    Nor, 
though  their  domicile  happens  to  be  in  state  B, 
can  the  latter  hold  them  to  be  mairied,  not- 
withstanding  they  submitted  to   ceremonies 
adequate,  had  they  transpired  in  state  B,  to 
constitute  a  marriage  there;  because,  among 
other  reasons,  marriage  is  a  thing  of  public  and 
international  law,  and  one  state  should  not 
accept  as  a  marriage  what  is  pronounced  not  to 
be  such  by  the  rest  of  Christendom.    I^  by  thb 
law  of  the  place  where  parties  are,  there  is  no 
way  reasonably  possible  in  which  they  can  be 
married,  then  the  supreme  law  of  necessity,  to 
which  all  other  laws  do  always  yield,  steps  in 
and  permits  them  to  many  according  to  the 
ibnns  of  their  domicile ;  or,  if,  having  a  domi- 
cile abroad,  the  law  of  the  place  where  they  are 
permits  them  to  many  in  a  form  different  from 
that  prescribed  for  dtisens,  accepting  the  mar- 
riage in  such  form  as  ralld^why,  of  course, 
it  is  valid,  not  only  at  the  place  of  its  cele- 
bration, but  elsewhere.    In  the  former  instance 
—that  is,  the  marriage  of  necessity — ^there  is, 
perhaps,  an  exception  to  the  general  rule ;  in 
the  latter,  the  exception  is  apparent,  not  real. 
Such  is  the  doctrine  of  the  courts,  sustained  by 
abundant  abjudications. 

But  our  autl)or  sets  it  down  as  undoubted 
law,  though  he  does  not  claim  it  to  have  been 
directly  ac^udged,  that,  if  the  assumed  marriage 
is  not  contrary  to  the  general  law  of  Christen- 
dom, and  it  accords  with  the  law  of  the  domicile 
of  the  parties,  it  is,  though  celebrated  in  a  state 
which  pronounces  it  voifl,  good  in  the  stute  of 
the  domicile.  Nor  does  he  stop  here ;  but,  still 
nnoonscious  of  uttering  anything  contrary  to 
Judidal  decision,  he  maintains  tliat  even  a 
domicile  need  not  be  a  fiu^tor  i|i  the  proposi- 
tion. I  quote  a  lew  words :  «  Marrii^es  which 
by  our  law  are  incestuous  are  not  validated  by 
being  performed  in  another  land  where  they 
^ould  be  lawftil ;  and  so  the  converse  is  true, 
that  the  marriage,  in  England,  of  a  man  with 
his  deceased  wife's  sister  [it  being,  by  act  of 
Parliament,  absolutely  void]  would  be  recog- 
nised as  valid  in  such  of  our  American  states 
as  hold  such  a  marriage  to  be  legal."    «A  poly- 


gamous or  incestuous  marriage  is  intemaftiolk- 
ally  void,  though  contracted  in  a  countty 
where  it  is  valid ;  a  marriage,  by  consent,  of 
two  competent  persons,  to  the  exclusion  of  all 
others,  is  internationally  valid,  though  void  in. 
the  country  where  it  was  contracted."  «  Nor, 
although  tlie  question  has  never  Judicially 
arisen,  is  it  believed  that  a  prior  manisge,  by 
consent,  of  emigrants  to  this  country,  will  ever 
be  nnllified  by  our  courts  if  such  maniage, 
though  invalid  by  the  iex  loci  cowtrattuM^  bad 
the  constitnents  of  a  common-law  marriage  as 
hereinbefore  stated.  The  question  is.  What 
was  the  law  of  marriage  the  settlers  of  this 
country  brought  with  them?"  And  thus 
onward  the  Jumble  goes,  all  askew,  about 
questions  as  firmly  settled  by  decision  as  it  is 
possible  anything  in  the  law  can  be.  Among 
other  curiosities^  the  cases  which  establish  and 
define  the  real  exception  and  the  apparent  one 
to  the  rule  of  the  In  hei  emUraetw^  as  alresid^ 
stated,  are  pressed  into  the  service  of  showing 
that  the  rule  itself,  upon  which  they  thus 
engraft  the  real  and  the  apparent  exoeptlon, 
does  not  exist  1  How  can  there  be  an  excep- 
tion to  a  rule  if  there  is  no  rule  7  And,  if  the 
defining  and  limitifig  of  an  exception  to  a  mlo 
does  not  admit  the  existenee  of  the  rule,  what 
does? 

Still,  on  an  examination  like  this,  we  do  not 
proceed  at  once  to  condemn  a  book.  We  look 
farther.  But,  as  it  is  not  the  object  of  this 
article  to  conduct  the  reader  to  aa  opinion  con- 
cerning any  particular  book,  and  as  the  one  of 
which  we  are  now  speaking  is,  as  to  this  artiole^ 
merely  imaginary,  and  is  nameless,  being  in- 
troduoed  only  as  a  help  in  explaining  methods, 
we  here  leave  this  branch  of  our  topic. 

As  parfly  shown  already,  one  test,  which  iny 
lawyer  can  apply  to  a  book,  Is  to  take  fh»n  hid 
shelves  volume  after  volume  of  the  refMrife  of 
his  own  State,  turn  to  the  cases  on  the  subject 
of  the  book,  see  whetlier  or  not  the  s9bthor  hat 
them,  and  how  he  has  treated  those  whtdh  he 
cites.  Again,  let  it  be  noted  whetheif  or  libt 
the  author,  mistaking  the  points  decided,  hatf 
referred  to  cases  having  no  relevancy  to  the 
subject  of  his  text.  This  caimot  be  ascertahied 
by  loc^d^g  fkom  cases  to  the  book ;  bat,  fevera- 
ing  the  process,  the  person  making  the  exttodtf- 
atij^n  must  look  fh>m  the  book  to  the  cases. 

Though  an  author  is  found  to  beinoompeCsnt 
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U  6tfe  0tyl6  of  book-making,  lie  ihay  Dot  be 
in  ftBotlier.  There  is  niab^  a  man  T^bo  cah 
#rit<i  ah  exc^Ient  digest,  #!tb  no  ability  to 
produce  A  treatise.  In  like  manner,  one  may 
be  able  t6  follow  another  diithor,  to  copy  fi:om 
liimj  to  change  #ords  and  the  forms  of  citiation 
flo  as  seemingly  to  cover  up  a  piracy,  to  transfer 
to  hik  page  tXio  wbrds  of  judges,  itod  even  to  do 
cdhciderable  ekecution  with  the  head-notes  in 
the  Imports,  With  no  capacity  to  lead  the  way 
'Attbiigh  a  difficult  subject^  or  even  to  ascertain 
t^hat  is  decided  in  a  case  diyested  of  the 
syllabiis. 

liiQch  more  might  be  said;  but  these  hints, 
•M  to  the  niethods  of  testing  a  book  which  we 
MO^  to  use  a  tool,  must  suffice  Except  as  to  a 
aingle  enquiry.  In  another  connection  (*)  I 
«z)^resiM  some  riews  on  the  question  of  Ame- 
fll^  aufhbts  mixigling  English  productions 
w^th  iheiir  bWn,  and  publishing  the  whole  as 
<n1|fniil.  But  is  tihi's  a  letter  to  be  regarded 
itt  ^xaiiiihlnig  a  book  which  we  are  to  uise  as  a 
to6l?  In  theory  it  is  plain,  in  advance,  that 
ikn  author  w&o  does  not  persohi^y  examine 
tAe  Bnglfi^h  ciaea,  but  appropriates  English 
y^&fkg  with  their  citaiiions  iubtead,  can  become 
on]/  a  sort  of  editor,  not  having  acquired  that 
knowledge  of  his  subj'ect  which  is  essential  to 
tfa«  producfibn  of  a  wo^k  of  high  value.  Still, 
if/ Hi'  fiict,  a  ^Ork  is  found  to  be  of  high  value 
itfii'of  but  littfo  c6nsequence  to  the  user  how 
itISeoAme  to. 

II  we  knew  the  irne  scientfilc  reasons — I  do 
not  speak  of  laziness,  6r  the  waiit  of  time  or  of 
aMlty,  or  the  thirst  for  pillage,  but  the  true 
edlfiiXSio  resMoDS— >why  the  making  of  a  book 
hf  ttticy  if  deemed,  by  the  advocates  of  it,  the 
Mr  iftethdA,  ^e  might  the  beii^r  di^ver  how 
It  tlibald  airict  tfie  pMctical  Question,  tiow 
tdufi^  cdnsfd^iion.  thii  to  t^hotn,  or  to  #hat 
Bdoi/  fimll  we  apply  ^>r  those  reasohs  ?  If  y 
&¥fnifAnd  lal  been  directed  to  t&ia  subject  for 
n«^  t&ifty  years,  while  I  hAve  been  reading 
ilii  ^ILb  of  the  Uw,  and  in  but  one  place,  in 
ii^^lc,  h«ve  I  seen  a  reason  stated.  It  was 
thai  the  English  text-books  contain  « the  settled 
▼iews  of  the  English  profession ; "  hence,  of 
conne^  they  should  be  inoorpomted  into  the 
^AnEMiican  book.  It  was  not  shown  by  what 
process  it  is  that  an  English  author,  writing 

(•)  es  Law  Tines  (London))  106;  reprinted  6  a  L.  J. 


while  the  courts  are  in  session,  and  the  mass  of 
English  lawyers  are  engaged  in  their  vsjylng 
af  ocittioos,  and  there  is  no  congress  of  lawyers, 
is  able  to  set  down  in  his  book,  not  the  deduc« 
tions  of  his  own  individual  ihiiid,  but  "the 
settled  views  of  the  English  profession."  8till| 
ai  I  have  before  shown,  the  author  makin£(  the 
assertion  knoWs  better  than  we ;  therefore  it  is 
true. 

Hence,  in  examining  a  book,  it  is  of  the 
highest  importance  to  ascertain  whether  or  not, 
or  to  what  extent,  it  is  pirated — ^the  pirat^ed 
parts  being  of  more  than  the  average  value. 
They  ai'e  the  ripe  conclusions,  not  of  a  liingle 
mind,  but  of  an  entire  profession.  Therefore,  of 
course,  those  parts  will  be  found,  in  a  book  we 
are  examining,  carefully  distinguished  f^m 
what  is  less  valuable  by  quotation-marks,  and 
the  notes  will  contain  exact  references  to  the 
English  or  other  sources.  But,  no;  observation 
shows  that  those  American  books  which  are 
mkde,  in  part,  by  pirating  the  English  do  not 
do  this.  As  said  by  the  present  writer,  in  the 
article  already  alluded  to,  « It  is  done  in  differ- 
ent ways«  Sometimes  the  author  makes  a 
series  of  mther  indistinct  acknowledgments  in 
his  notes,  carefully  excluding  from  his  t&ct 
marks  of  quotation  or  other  intimation  that  the 
matter  is  not  original ;  sometimes  he  covers  the 
thing  by  an  indistinct  expression  of  thankAil- 
ness  in  his  prefiice;  sometimes  the  covetiod 
morsel  is  simply  taken  and  swallowed  ancj 
nothing  is  said;  at  other  times  one  can  dis- 
cover elaborate  efforts  at  concealment,  as  If 
from  consciousness  of  thefL"  Kow,  I  submit 
that  hefe  is  a  great  defect,  not  in  one  book, 
but  In  all  of  this  class.  Jllatter  of  high  author- 
ity is  mingled  with  what  is  coxnmon,  leaving 
it  doubtful  what  weight  is  to  be  given  to  any- 
thing. The  tool  becomes  Of  uneven  temper, 
And  uncertain  In  the  work  it  performs.  Even, 
I  submit,  if  the  book  pirated  from  is  American, 
the  like  criticism  also  applies. 

Why,  then,  should  not  marks  of  quotation  be 
used,  and  exact  references  given  in  the  notes  T 
A  printer  buys  his  type  by  the  pound,  and  a 
font  with  an  extra  proportion  of  these  marks 
costs  no  more  per  pound  than  one  with  a  less 
proportion.  The  workmen  set  the  type  by 
measure,  and  by  measure  the  publisher  pays  for 
the  work.  Quotation-marks,  therefore,  do  ntbC 
increaae  the  cost  of  a  book.    It  is  vain  to  say 
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that  then  are  old  stuidaid  law-books  in  which 
they  are  not  employed.  King  James' tsaiifllation 
of  the  Bible  is  standard,  and  in  it  there  are  no 
marks  of  qnotatioiL  So  was  the  English 
language  properly  written  then ;  but,  at  the 
present  day,  the  method  is  different.  Now  (I 
quote  from  approved  authority), "  a  word,  phrase, 
or  passage,  belonging  to  another,  and  introduced 
into  one's  own  composition,  is  distinguished  by 
marks  of  quotation.''*  When,  therefore,  a 
writer  in  these  days  employs  language  in  what 
purports  to  be  his  own  composition,  with  no 
distinguishing  sign,  he  affirms  it  to  be  his  own. 
The  instances  in  which  the  sign  may  be  other 
than  the  marks  of  quotation  are  careftilly  set 
down  in  the  authority  Just  cited ;  namely,  when 
words  from  a  dead  or  foreign  language  are  put 
in  italics,  and  sometimes  when  poetry,  or  even 
prose,  is  quoted  in  distinct  and  separate  lines, 
and  in  smaller  type.  Would  it  not  be  inter- 
esting i^  reading  on,  we  should  find  that,  where 
matt^  of  higher  authority  is  introduced  by  an 
author  into  his  own,  and  a  special  value  is  at- 
tached to  it,  he  should  print  it  precisely  as  if  it 
were  his  own,  oarefnlly  avoiding  all  distin- 
guishing signs? 

Bat  the  distinction  between  open  quotation 
and  piracy  is  very  hard  to  nnderstand ;  so,  let 
me  endeavor  to  explain  it  farther.  An  excellent 
writer,  in  a  recent  number  of  this  Review,  says : 
*<  Bishop  seems  to  think  a  law-writer  should  be 
original."  And  for  this  he  refers  to  passages  in 
which  Mr.  Bishop  speaks  of  the  importance, 
among  other  things,  of  qaotation-marks.t  «  The 
writer  of  this  article,  however,  being  ignorant 
of  any  real  originality  in  the  modem  world  of 
thought,  and  having  no  respect  for  that  puerile 
originality  which  consists  in  new  expressions  of 
old  traths,  insists  npon  the  authority  of  Coke, 
and  begs  leave  to  give  notice  that  (fearless  of 
actions  of  trover  and  conversion)  he  means  to 
appropriate  the  truth  of  the  law  whenever  and 
wherever  so  fortunate  as  to  find  it."  I  can 
speak  for  Mr.  Bishop  so  Ihr  as  to  say  that  he 
does  not  deem  the  action  "  of  trover  and  con- 
version "  the  appropriate  one  for  a  literary 
piracy,  or  regard  the  seeking  of  truth  wherever 
one  can  find  it  a  Just  foundation  for  any  action. 
But,  if  an  author  professes  to  write  in  the 
English  language  of  the  present  age,  and  he 

*  Wilson  on  Ponotoatioo,  228. 

t  Beferring  to  Biflhop«  First  Book,  wos.  288-267, 807. 


publishes  another's  thoughts  and  words  as  hi# 
own,  in  a  form  which  is  the  exact  eqoivaleiA 
of  saying  in  terms,  "  They  are  mine  " — ^is  this 
a  method  ^f  seeking  truth  ?  No  considerate 
person  ever  maintained  that  one  shoold  write  a 
law  book  for  the  sake  of  displaying  originality. 
If  an  author  proceeds  exactly  on  the  plan  stated 
in  the  passage  I  have  Just  quoted,  but  minds 
his  foot-references  and  quotationfmariu,  no  one 
will  be  so  slow  to  throw  a  stone  at  him  as  thtt 
writer  of  the  present  article.  Should  the  whole 
book  turn  out  to  be  quoted,  all  the  honester. 
Let  an  author  avoid  "puerile  originality;*^ 
that  is  right.  If  he  is  « ignorant  of  any  real 
originality,"  he  may  not  be  ignorant  of  other 
important  things,  and  his  book  may  be  a  good 
one. 

Thns  I  have  written,  avoiding  all  mention  of 
particular  books  or  individual  instances,  but 
endeavoring  to  impress  the  reader  with  what  I 
deem  to  be  truth  of  the  very  highest  importance. 
That  the  subject  is  of  the  first  oonaequence  t# 
practising  lawyers,  no  one  will  deny.  Even  tii« 
travelling  tinker  aims  to  select  and  take  with 
him  suitable  tools.  And,  keeping  sclentifio' 
considerations  all  out  of  view,  if  there  is  any  art 
or  trade  which  more  than  any  other  requires 
good  tools,  it  is  legal  practice. 

In  our  agricultural  Journals,  in  our  Journals 
devoted  to  every  other  calling  but  the  legal, 
there  are  frequent  and  earnest  discussions 
regarding  tools.  With  how  much  more  vgifito* 
prialeness,  therefore,  should  there  be  such 
discussions  in  our  legal  Journals  1 

Let  us  hope  that  this  article  will  not  be  ihA 
last  on  the  subject;  and  that  other  writeiSy 
especially  those  who  dissent  from  what  is  hero 
set  down,  will  take  up  the  subject  and  illumine 
it  more  effectually  than  I  have  done.  It  is  a 
subject  pertairdng  to  the  every-day  labors  of 
every  lawyer  in  the  land.  And,  to  repeat,  no 
artisan  is  so  absolutely  powerless  without  his 
tools  as  the  practising  lawyer.  With  no  oihec 
artisan  does  the  subject  of  tools  go  so  effectually 
both  to  the  pocket  and  the  frmie.— «8MrtAsm 
Xcnv 
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TEB  8UPRSMB  COURT, 
The  following  is  a  report,  from  the  Sanaardf 
of  the  debate  in  Ck>mniittee-of  Bnpply  of  the 
House  of  Commons^  on  the  appointments  of 
Begistiar,  pr6cis  writer,  Ac,  of  the  Supreme 
Court  ^-- 

25.  Frfcis  Writer  of  the  Supreme  Court 

of  Canada  and  the  Exchequer  Court  .$1,900 

Ha.  1CIT01III.L  said  the  GoTemmenthad  taken 
credit  for  haying  passed  the  Supreme  Court 
Bill,  and,  to  his  mind,  it  was  a  yery  expensiye 
morsel.  And  next  summer  they  would  haye  an 
immense  number  of  election  cases  coming  up 
to  be  tried,  the  result  of  the  corruption  on  the 
other  side ;  and,  when  they  knew  that  some  of 
these  law  suits  cost  $10,000,  he  trembled  at  the 
expenses  to  that  Department. 

Ka.  Macxbtxii  :  The  Court  will  make  a  great 
many  of  you  tremble. 

Kb.  MiTCKiLi.  said  it  would  make  a  great 
many  tremble,  and  it  would  prevent  many 
gentlemen  from  coming  forward  to  contest  the 
constituencies,  because  they  knew  the  dreadful 
cost  of  such  suits. 

YoteoyrMdfo. 

36.  Clerk  of  the  Supreme  Court  of  Csnada 

and  the  Exchequer  Court $475 

27.  Senior  Messenger  of  the  Supreme 
Court  of  Canada  and  the  Exchequer 
Court ^00 

Ma.  MiTCHiLL  said  he  thought  there  was  some 
inconsistency  in  the  senior  messenger  being 
paid  a  higher  salary  than  was  paid  to  the 
clerk.  He  did  think  that  the  clerk  of  the 
highest  Court  in  the  Itnd  ought  not  to  receiye 
$25  a  year  less  than  the  messenger  in  the  seme 
Coarti 

•  Ma.  Lavluoii  said  the  clerk  was  a  Junior 
cleik,  and  entered  this  office  at  the  salaiy  fixed 
hy  the  Statute,  and  had  received  the  statptory 
increase.  The  messenger  was  a  senior  officer 
who  had  been  tiansforred  from  the  Department 
of  Justice.  There  were  three  messengers  in 
this  Department  during  the  reign  of  his  right 
bon.  friend  (Sir  John  A.  Macdonald).  It  was 
also  necessary  to  have  a  crier  or  tipstafT  to  the 
Court,  and  the  senior  messenger  had  been  ap- 
pointed to  this  office,  so  that  he  fiUed  both 
offices  without  xeoeiring  any  additional  salary 
heyond  the  statutoiy  inciease. 


Ma.  MiTOHBLL :  Still  the  clerk  of  this  Court, 
a  high  ftmctionary,  g«ts  $25  less  than  the  tip* 
staff  who  stands  at  the  door. 

Ma.  Lajlammb  :  That  is  not  the  only  clerk ; 
the  clerk  has  $2,600  per  annum. 

Ma.  MiTCHBLL :  I  thought  he  was  the  only 
clerk.  I  take  back  what  I  said ;  I  had  no  idea 
there  was  such  an  extrayagant  salary  as  $2,600 
paid ;  I  do  not  see  it  in  this  estimate. 

Sm  JoBv  A.  Macdohald  said  he  considered  the 
expenditure  of  the  Court  was  yery  large.  The 
salary  of  $2,600  for  the  Begistrar  was  yeiy 
large,  considering  that  the  Court  did  not  sit 
often  or  long. 

Ma.  MxTCBiLL :  And  does  not  decide  yery 
quickly. 

Sib  Johv  A.  Maodovald:  The  Begistrar,  I 
fimcy,  is  reporter  as  welL 

Ma.  Lavla  ion  said  the  pr6cis  writer  was  the 
official  reporter,  but  the  Begistrar  was  respo&f 
dble  for  the  publication  of  the  reports. 

Sn  Jomi  A.  Macdohald  :  Then  the  precis 
writer  gets  $1,900  as  reporter  to  the  Court? 

Ma.  IiAyLAMica  said  the  pr6cis  writer  also  act- 
ed  as  registnr  in  the  absence  of  the  present 
registrar.  The  precis  writer  was  a  most  import* 
ant  appointment,  and  he  was  sure  that  tho 
salary  was  not  more  than  he  was  entitled  to. 

Sia  JoHV  A.  Macdohald  said  it  appeared  to 
him  that  the  clerk  was  rather  a  supernumerary. 

Ma.  Blaki  said  he  was  responsible  for  pro- 
posing this  officer.  The  two  high  officials,  the 
registrar  and  pr6cis  writer,  were  appointed  by 
the  Statute,  which  also  proyided  fov  <<the 
appointment  of  such  other  officers  as  may  be 
required."  For  some  time  they  proceeded  with 
those  two  officers,  but  it  was  afterwards  found 
necessary  to  appoint  one  clerk,  and  this  clerk 
was  appointed  in  the  lowest  grade  in  the  publio 
seryice.  The  hon.  gentleman  (Sir  John  A* 
Macdonald)  had  the  opportunity  of  objecting  at 
the  time  the  appointment  was  made,  when  tho 
nature  of  it  was  folly  explained  to  Parliament. 
He  admitted  there  was  one  objection  taken 
when  this  yote  was  proposed,  by  his  friend  tho 
hon.  member  for  Frontenac,  who  exclaimed 
loudly  against  the  small ness  of  the  sum  paid, 
because  he  said  it  was  impossible  to  secure  an 
efficient  man  at  a  small  price* 

SiB  JoHH  A.  Macdohald  :  Proyided  he  was 
wanted. 

Ma.  Blaki  said  this  officer  had  not  been 
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appointed  until  it  was  found  absolutely  neoes- 
Btaj  to  have  him.  There  were  filings  going  on 
constantly  in  that  Court,  which  the  registrar 
could  not  be  expected  to  attend  to,  consistent 
with  his  other  duties.  Causes  invoWing  no 
less  than  four  million  dollars  had  been  institut- 
ed in  this  Court,  which  had  been  given  the 
petitionaiy  right  of  jurisdiction,  during  the  past 
twelre  months.  There  Was  no  Court  with 
which  he  was  acquainted,  whose  staff,  consider- 
ing the  number  of  duties  it  was  called  on  to 
perform,  was  so  small  in  numbers  and  low  in 
Tates.  The  Court,  in  its  functions  and  by  its 
constitution,  had  to  deal  with  causes  coming 
from  the  Province  of  Quebec,  as  well  as  the 
other  Proyinces,  and  it  was  necessary  to  pro- 
vide an  officer  who  should  be  a  French  advo- 
cate as  well  as  one  who  should  be  an  English 
barrister.  In  the  registrar  they  had  been  for- 
tunate enough  to  secure  a  gentleman  who  was 
«  French  advocate  as  well  as  an  English  bar- 
rister, Ur.  Cassels.  THe  time  to  object  to 
these  officers  and  the  salary  was  when  the  Act 
was  paleed  and  the  salaiy  proposed. 

&K  JoHir  A.  ttACDONALD :  Is  there  not  a 
ch&t|^e  fbr  reports  7  Are  these  charges  re- 
funded? 

Hr.  ^laxm  said  there  was  nothing  to  refund 
out  of  the  cost  of  production.  Nothing  went 
to  the  officers. 

Ak,  ]tiRkl>ATRiox  said  there  was  great  delay 
in  gtttttg  out  the  reports ;  a  year  elapsed  after 
the  d^ciiiion  was  given  before  it  was  published, 
and  the  profession  had  to  wait  for  these  reports 
to  find  otft  the  decision  of  the  Supreme  Court. 
There  W{ls  also  Another  im);)drfant  grievance : 
there  wais  no  trdiislaCion  given  In  these  reports. 
Some  of  ihe  deci^f'otis  in  the  Province  of  On- 
taHo  were  published  In  French,  and  some  in 
iUie  Province  of  Quebnec,  in  English. 

Mb.  Btiki  said  he  quite  concurred  fn  the 
opinion  of  the  hon.  member  that  there  was 
«delay  in  bringing  out  the  reports,  but  it  was  a 
new  'enterprise ;  the  Queen^s  printer  was  mt 
itccnstoteted  to  law  reports,  and  there  were 
ttAtiy  obstacles  in  the  commencement  which 
would  not  continue  stibsequently.  The  last 
Slumber  was  now  in  press,  which  would  com- 
plete the  first  voliime  of  five  hundred  pages. 

Mb.  LAFLAiOfi  said  it  was  impossible  the  re- 
ports could  be  translated.  The  language  of  the 
^urt  was  English,  the  judgnkents  English,  and 


the  reports  were  English,  particularly  the 
in  Ontario,  which  were  altogether  Engllsti.  In 
Lower  Canada  there  was  no  difficulty  on  this 
score,  as  every  barrister  there  kn«  w  both 
languages.  It  was  only  the  judgments  cf  some 
of  the  judges  who  gave  their  judgtta«  nts  in 
French,  which  were  published  in  that  Isnguage. 

Mr.  MiTOBtLL  said  the  statement  of  the  hon. 
member  for  South  Brace,  that  objection  should 
have  been  taken  when  the  officers  were  appoint- 
ed, was  not  a  correct  one.  The  Oovcrnment 
had  comedown,  backed  by  a  mnjority  of  s^  venty 
to  eighty,  with  a  scheme  for  the  Supreme 
Court  and  with  a  staff  of  officer*  to  carry  ont 
the  details,  and  the  Opposition  had  to  look  on 
and  submit.  It  was  not  necessary,  because  fhey 
had  voted  last  year  in  ignorance  of  the  neoee- 
sities  of  this  Court  and  upon  the  reFponslbili- 
ties  of  hon.  gentlemen  opposite,  that  the  same 
vote  should  be  repeated  this  year,  when  it  was 
found  the  staff  was  larger  than  was  required. 
I  he  Supreme  Court  was  a  very  ezpenaive 
luxury,  but  if  it  did  its  work  effectually  it 
would  be  borne  with.  He  would  cite  the  case 
of  his  hon.  friend  from  Cbarlevoix  which  was 
expedited  very  quickly  and  at  an  enormous  ex* 
pense ;  while  in  the  case  of  the  hon.  the  Min- 
ister of  Justice,  which  had  been  before  that 
Court  nearly  a  year,  no  decision  had  been  given, 
if  his  electioii  should  be  annulled,  the  decision 
would  have  no  efiisc^  as  there  would  be  a  disso- 
lution of  Parliament  at  the  end  of  this  Session, 
and  the  hon.  gentleman  would  have,  in  the 
meantime,  uigustly  retained  his  seat. 

Mb.  Blaki  said  the  case  was  only  argned  in. 
the  end  of  Januaiy  last,  so  that  it  could  haidly 
be  foirly  said  to  have  been  twelve  months  be- 
fore the  Court. 

Mb.  MiToaiLL  said  when  the  argument  took 
place  was  not  the  first  time  the  case  came  be- 
fore the  Court.  It  had  been  generally  given  out 
that  the  Judgment  would  have  been  pronounced 
in  the  month  of  Januaiy,  and  it  had  not  yet 
been  pronounced. 

Mb.  Blakb  said  that  surely  the  hon.  gentle* 
miaVi,  as  an  independent  member,  did  not  desire 
the  Goyernment  to  approach  the  Supreme 
Court  anid  invite  them  to  expedite  their  €^« 
sfons  or  the  nverse.  The  common  sense  of  the 
House  would  condemn  the  proposal  of  the  hon, 
fiiember. 

Mb.  Mitcbill  said  that  was  not  the  point  he 
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liad  made.  He  held  that  it  was  the  duty  of 
the  Government,  under  the  exceptional  circiun- 
fftancen,  to  have  called  the  attention  of  Par- 
liament, the  masters  of  the  Supreme  Court,  to 
the  fact  of  the  delay. 

Mb.  Plumb  said  that  the  election  law  was 
claimed  by  the  Goremment  as  one  of  its  great 
reforms,  entirely  forgetting  the  fact  that  there 
was  an  Election  Bill  passed  in  1873.  By  a 
clause  inserted  in  the  law,  a  member  haying 
taken  his  seat  during  the  sitting  of  Parliament, 
could  not  be  unseated  until  the  close  of  the 
Senion,  whateyer  were  the  circumstances  under 
which  he  had  obtained  it 

Vote  ajjeed  to. 

28.  Second  Messenger  of  the  Supreme 

Gouit  of  Canada  and  the  Exchequer 
Court - 11369 

29.  Contingencies   and    Disbursements,    '    ' 

including  printing,  binding  and  dis- 
tributing Reports,  Judges' trayel  ling 
e&penses  ;  also  salaries  of  officers 
(Sheriff,  Usher,  kc^)  in  the  Supreme 
uid  Exchequer  Courts  of  Canada, 
and  $160  for  books  for  Judges f  "^^OOO 

In  reply  to  Mr.  Mitchell, 
Mr.  LAixAMifB  said  the  total  expense  of  the 
Supreme  Court  last  year  was  under  $62,000. 
Vote  agreed  to. 


JTEW  PUBLICATIONS. 

Mo^GJjr's  IiiOAL  Maxdcb:  fiobert  Clark  k 
Co.,  Ipu^lishers,  Cincinnati,  0. 

In  this  work  Mr.  Morgan,  author  of  "  The 
Law  of  Literature,''  has  brought  together  in  a 
▼olume  of  conyenlent  size  2,882  maxims, 
culled  from  a  great  variety  of  legal  works.  The 
maxims  are  given  in  English,  with  the  original 
text  below,  and  the  whole  compilation  is 
indexed  so  as  to  fiKilitate  reference.  The  work 
is  very  neatly  printed  and  bound,  and  will  no 
doubt  prove  acceptable  to  the  practitioner  as 
well  as  to  the  student. 

Tmi  ScHOLASTio  NawB :  Montreal,  piiatsd  by 
T.  k  B.  White. 

This  is  a  monthly  journal,  devoted,  as  the 
title  indicates,  chief  y  to  educational  subjects. 
The  contents  are  useful  and  interesting,  and  a 
journal  of  this  character  should  find  a  wide 
constituency.  The  type  and  paper  are  alike 
excellent,  and  place  the  new  journal  in  thes^ 
respects  on  a  par  with  more  pretentious 
prodnctions. 


DIGEST  OF  ENQLISB  DECISION?. 

The  following  is  a  digest  of  the  deoidong 
which  are  of  interest  to  the  majority  of  our 
readers,  reported  in  the  English  Law  Beports 
for  November  aii4  December,  187  7,  and  January, 
1878  :— 

A4;i'eeiU  ^t^jspoft.— -Betweeu  the  ooal  mlntfi 
of  the  plaintiff  and  those  of  the  defendant  there 
was  an  Intermediate  piece  of  sniftce  land,  from 
under  which  the  coal  had  long  before  been 
extmcted  ^y  a  third  party.  In  the  ordinary 
working  of  his  mine,  defendant  had  dog  near 
the  intermediate  piece  of  land,  and  the  latter 
ha4  given  wfj,  ik^  cansipg  a  portion  of  the 
si^fiice  over  plaintUTs  mine  to  subside.  &^ 
that  the  pfaintUf  was  e9titled  to  no  jrelief^ 
C^rjfwraiion  ^Mrmingiham  y.  AlUn^  6  Ch.  D.  284« 

Bee  If^untiUon. 

j^rcwfiMfi^ '  ■  pep  XsaM* 

Ajuek^  Ifgk^'—W^fB»  an  old  ihvlUUng 
^vin^  aqcies^  lights  wasdeipaUst^ed  anda  nasr 
one  put  in  its  place,  and  a  skylight  p^.  Into 
the  n®.^  o^t  sabiftaDtiaUy  where  a  dormer 
winfpw  in  the  ol4  ope  was  situated,  Md,  nrnlier 
the  ciccwiistanoes,  that  by  2  ft  3  Wi)L  lY.  c. 
71,  §  3,  the  right  fo  the  light  was  not  kat. 
Bifit  where  the  new  building  on  the.  serpient 
estate  which  phftraoied  the  skylight  wsaneody 
compte^  damages  were  allowed  and  an 
injunction  refused. — NiUwatd  Prtmindal  Plait 
Qlau In$.  Co,  v. Ptudtniial  Int.  Co.,  9 Ch.P. 7ft7. 

Attorney  wd  Clients— I.  The  rule  that  a 
solicitor  cannot  take  a  gift  from  a  client  while 
the  professional  relation  exists,  appli^ed  with 
rigorw — 4fofyan  V.  -^u^tf,  6  Ch.  B.  638. 

2..  A  solicitor  who  acts  for  l^th  mqrtgsgpr 
anci  mortgagee  cannot  claim  a  lien  upon  the 
titie  deeds  for  costs  due  hifn  from  the  mortg^ 
gor,  so  as  to  entitle  him  to  withhold  the  de^ 
from  the  mortgagee  until  those  costs  are  paid, 
althouj^h  the  mortgagee  knew  that  he  had^spch 
lien  as  against  the  mortgagor.r-r-/ii  fv  JSjmll 
(a  toWcOor),  6  Ch.  D.  1Q5. 

3.  A  client  paid  her  solicitor  his  bi}l|  and 
gave  her  business  to  other  solicitors,  who  alifo 
leceived  the  deeds  an4  other  docnments  res 
lating  thereto.  Seld,  that  the  first  solicitor 
could  retain  the  client's  letters  to  him  relating 
to  the  business,  and  also  the  press  copies  of  hie 
to  her.— /n  re  WheaUrifi,  6  Ch.  D.  97. 

See  Company,  6. 
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J?aiiftrt(ptey.— 1.  A  gaa-Ught  oompany  does 
mot  come  within  the  words  ^  landlord  or  other 
person  to  whom  any  rent  is  dne  from  the  bank- 
rapt/'  in  §  34  of  the  Bankruptcy  Act»  1869, 
•although  the  sum  dne  the  company  for  gas  is, 
in  one  section  of  the  Oas  Works  Clauses  Act, 
spoken  of  as  rent,  and  the  special  act  under 
which  the  gas  company  was  organised  gives  it 
power  to  levy  by  distress  for  such  sums.— JBc 
jwte  BUI.    In  re  RpberU^  6  Ch.  D.  63. 

2.  Certain  traders  being  in  contemplation  of 
bankruptcy,  and  wishing  to  ndse  money, 
arranged  with  one  8.  to  draw  bills  on  them, 
which  they  accepted.  8.  then  sold  the  bills, 
amounting  to  £l,7l7,  to  Jones,  the  appellant^ 
for  £200.  Jones  was  a  discounter  of  bills,  but 
never  had  bought  any  before  this  transaction. 
He  had  refused  to  discount  these  bills.  He 
supposed  the  acceptors  could  not  pay  in  Ailli 
and  mighty  by  inquiry,  have  found  out  their 
true  condition.  He  knew  that  they  had  assets ; 
and  on  their  going,  three  days  afterwards,  into 
bankruptcy,  he  claimed  to  prove  for  the  full 
ihce  of  the  bills.  .The  County  Court  in  bank- 
ruptcy restricted  the  proof  to  the  £200  paid  for 
the  bills ;  the  Chief  Judge  reversed  this,  and 
allowed  proof  on  the  &ce  of  them ;  the  Court 
of  Appeal  reversed  the  Chief  Judge's  order ; 
and,  on  appeal  to  the  House  of  Lords,  heldj  that 
proof  for  £200  only  could  be  allowed,  as  Jones 
must  be  held  to  have  had  knowledge  of  the 
fraud  on  the  part  of  the  maker  and  acceptors 
of  the  bills.— JofiM  v.  Oordon,  2  App.  Cas.  616; 
8.  c.  1  Ch.  D.  137. 

3.  In  a  marriage  settlement,  M.,  the  intending 
husband,  assigned  a  policy  on  his  life,  for  the 
benefit  of  his  wife,  to  the  trustees,  and  coven- 
anted to  pay  the  premiums.  At  the  same  time, 
a  fond  was  set  ajpart,  out  of  which  the  premiums 
were  to  be  paid,  in  case  M.  fidled  to  pay  them. 
May  8,  1871,  M.  went  into  bankruptcy,  and 
from  that  time  the  premiums  were  paid  out  of 
the  fund.  May  15,  1874,  the  trustees  of  the 
settlement  had  the  value  of  M.'s  covenant  to 
pay  the  premiums  estimated,  and  proved  the 
amount,  £2,052  8«.,  as  a  claim  against  his 
estate.  April  13, 1876,  a  dividend  of  10«.  was 
declared  on  M.'s  estate ;  but  before  the  receipt 
for  this  percentage  on  the  above  £2,052  8«.  was 
signed  by  the  trustees  of  the  settlement,  M. 
died.  The  amount  paid  lor  premiums  out  of 
the  wife's  fiukd  had  been  £766  5«.    ffeldf  that 


the  trustees  of  the  settlement  should  receive 

only  £766  6f.  actually  paid  out  in  lieu  of  the 

dividend  on  £2,062  8«.  ahneady  declared.— /»  rt 

MilUr.    SxparUi  WardUy,  6  Ch.  D.  790. 

BequetL — A  testatrix  gave  to  a  charity  all  her 

household  fumituiei  pictures,  goods,  chattels^ 

trinkets.  Jewelry,  and  effects  which  might  be  In 

her  dwelling-house,  and  also  all  her  ready 

money,  money  at  the  bankers,  and  mon^  In 

the  public  fimds  of  Great  Britain,  and  also  all 

other  of  her  personal  estate  and  effects  which. 

she  oould  by  law  bequeath  to  such  an  instita- 

tlon.  Her  personal  property  amounted  to  about 

£100,000,  and  her  real  to  about  £60,000.    The 

will  contained  nothing  but  this  bequest,  and  the 

appointment  of  executors.  Beld^  that  the  be- 
quest to  the  charity  was  spedllc,  and  that  the 
debts,  expenses,  and  costs  must  be  paid  first  out 
of  the  personal  estate  undisposed  o^  then  out 
of  the  real  estate ;  but  that  tiie  heirs  having  no 
interest  in  the  probate  of  the  will,  the  real 
estate  was  not  in  any  event  liable  for  the  pro- 
bate duty  which  must  come  out  of  the  charit- 
able bequest.  The  unpaid  premium  on  a  long 
lease,  which  the  testatrix  had  sold  some  time 
before  her  death,  was  declared  realty. — Skep- 
heard  v.  BeeiKam,  6  Ch.  D.  607. 

Bill  if  Lading, — See  Mwigaga, 

BilU and NofMj-^&ne Bankn^tey^^ ;  BuAand 
xmd  W^  1. 

Burden  qf  Proqf, — 8ee  Prenai^pUon, 

Charity. See  BequeeL 

CharUr^Party, — By  charter-party,  the  vessel 
y.  was  let  by  tiie  defendant  to  the  plaintifEs  for 
six  months,  to  « be  placed  under  the  direction 
of  the  charterers,"  "for  the  sole  use  of  the 
charterers,''  <*  commencing  from  the  vessel's  be- 
ing ready  .  .  .  to  be  at  the  disposal  of  the 
charterers."  <<  The  charterers  to  have  the  whole 
reach  of  the  vessel's  holds  .  .  .  including 
passengers^  accommodation,  if  any,  sufficient 
room  being  reserved  to  the  owners  for  the 
crew,"  Ac. ;  the  crew  to  "render  all  customary 
assistance  in  loading  and  discharging."  "  The 
captain  to  sign  all  bills  of  lading  ...  to 
follow  the  instructions  of  the  charterers  .  . 
as  regards  loading,"  Ac.  The  owners  hired  the 
master  and  men,  and  paid  their  wages.  "  The 
captain  to  furnish  the  charterers  .  .  .  when 
required,  a  true  daily  copy  of  the  log,"  Ac. 
While  at  sea,  under  this  charter-party,  the  Y. 
went  to  pieces,  and  the  cargo  was  lost,  through 
the  negligence  of  the  master  and  crew ;  and  the 
question  was,  whether  the  master  and  crew  were 
the  servants  of  the  owners  or  of  the  charterers. 
Beldi  that  they  were  the  servants  of  the  owners, 
and  the  latter  must  pay  for  damage  resulting 
from  their  negligence.*- 7%^  Omoa  ^  Cleland 
Coal  #  /rem  Co,  v.  BunOey,  2  C.  P.  D.  464. 

[To  be  oontinued.] 
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VALWITT  OF  BAILEE    RECEIPTS 
RECEIVED  BY  BANKS. 

The  case  of  The  MerchanU^  Bank  t.  MeQraU^ 
decided  \xj  the  Court  of  fieTiew,  at  Montreal, 
on  the  30th  ultimo,  deierves  special  notice,  the 
question  InTolved  being  one  of  great  import- 
ance to  hanks  and  to  the  produce  trade  of  the 
country.  It  arose  upon  the  effect  of  an  instru- 
ment known  as  a  bailee  receipt^  giyen  to  the 
Bank  by  one  Heniy  Parker,  a  liutor  and  com- 
missioa  merchant,  for  goods  pledged  to  the 
Bank  at  its  agency  in  61  Thomas,  Ontario,  by 
Scott,  Yorke  k  Co.,  of  Aylmer,  as  security  for 
a  draft  drawn  by  that  finn  upon  Parker,  and- 
aocepted  by  him.  On  the  arrival  of  the  goods 
at  Montreal,  the  Bank,  being  desirous  of  real- 
ising thereon,  entrusted  them  to  Parker  for 
sale,  subject  to  its  order ;  and  receiyed  from 
him  a  receipt  in  the  following  form  : 

*'  ReeeiTed  ttom  the  Merohants'  Bank  of  Canada, 
B.  L.  for  UB4  hams,  100  ■houlden,  and  10  pes.  baoon ; 
sad  I  hereby  nndertake  to  sell  the  property  thereia 
■peeiied  for  acooimt  of  the  said  bank,  and  collect  the 
proeeeds  of  the  sale  or  sales  thereof,  and  deposit  the 
■aaie  in  the  said  bank,  at  Montreal^  to  the  credit  of 
seeeptaaee  No.2414,  doe  July  11,  hereby  mcknowledginff 
myself  to  be  bailee  of  the  laid  property  for  the  said 
bank. 

"  Bated  at  Montreal,  the  22nd  May,  A-D.  1877. 

"  Signed,  HBNRT  PARKER." 

Patker  haTing  become  insolvent,  his  assignee 
(intervening  party  in  the  case)  claimed  that  by 
entruiting  the  goods  to  Parker  for  sale,  under 
the  foregoing  receipt,  the  Bank  lost  all  lien  on 
them,  and  all  right  to  recover  porsession  of 
then. 

The  use  of  these  bailee  receipts  has  lor  a 
long  time  past  become  practically  universal  in 
the  trade  at  Montreal,  and  seems  to  be  both 
convenient  and  just ;  but  considerable  doubt 
been  felt  as  to  their  validity,  as,  in  the 
in  which  they  are  generally  made  use 
o^  the  persons  entrusted  with  the  possession  of 
the  goods  for  sale  under  such  receipts  are 
naoally  the  purchasers  of  them. 

There  was  no  difficulty  about  the  fiu^ts  of  the 


case  in  question,  which  may  be  stated  shortly 
as  follows  : 

On  the  9th  May,  1877,  the  Merchants'  Bank, 
at  its  St  Thomas  agency,  discounted  a  draft 
for  Scott,  Torke  k  Co.,  of  Aylmer,  dmwn  by 
that  firm  upon  Heniy  Parker,  at  Montieal,  and 
at  the  time  of  snch  discount  received,  as  col- 
lateral security  for  its  due  acceptance  and  pay- 
ment, a  bill  of  lading  of  the  goods  mentioned 
in  the  bailee  receipt  already  referred  to»  as 
being  shipped  by  that  firm  to  the  Bank  or  its 
order  at  Montreal.  By  the  delivery  of  this 
bill  of  lading,  the  Bank,  under  sections  46,  47, 
k  49,  of  the  Banking  Act,  34  Vict,  chap,  ft 
(1871),  became  vested  with  the  goods,  and  had 
a  right  to  retain  them  till  the  dmft  so  dis- 
counted, which  is  referred  to  in  the  bailee 
receipt  as  Np.  2414,  should  be  accepted  and 
paid. 

As  already  stated,  upon  the  arrival  of  the 
goods  at  Montreal,  Parker  accepted  the  draft  so 
drawn  on  him,  and  the  Bank  entrusted  them  to 
him  for  sale  under  the  terms  of  the  bailee 
receipt. 

Parker  accordingly  proceeded  with  the  sale 
of  the  goods ;  but  afterwards  the  Bank,  having 
learned  that  he  was  in  financial  difficulties, 
requested  him  to  deliver  to  them  the  balance 
of  the  goods  in  his  hands,  and,  upon  bis  re- 
fusal, they  attached  them  by  process  of  reven- 
dication. 

Parker  becoming  insolvent,  his  jssignee  in- 
tervened, and  claimed  the  goods  attached  as 
belonging  to  Parker's  estate,  reljring  mainly 
upon  the  proposition  that  Parker,  having  pur- 
chased the  goods,  they  were  his  property,  and 
that  the  Bank,  being  only  pledgees,  had  lost 
their  privilege  by  surrendering  the  goods 
to  him,  under  article  1970  of  the  (Tivil  Code, 
which  enacts  that  the  privilege  subsifts  only 
while  the  thing  pawned  remains  in  the  name 
of  the  creditor,  or  of  the  person  appointed  by 
the  parties  to  hold  it . 

On  its  part,  the  Bank  submitted  and  argued 
the  following  propositions : 

1.  The  finn  of  Scott,  Torke  k  Co,  and  not 
Mr.  Parker,  were  the  pledgors  of  the  goods  to 
the  Bank,  and  the  latter  could  validly  entrust 
the  goods  for  sale  to  Parker  as  their  factor  or 
agent.  His  possession  was  the  possession  of 
the  Bank,  in  accordance  with  the  well-known 
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principle  of  law  that  the  poneBsion  of  t)ie 
agent  is  the  posKession  of  the  principal. 

2.  The  mere  &ct  of  the  Bank  haying  been 
infonned  that  Parker  had  an  ultimate  interest 
in  the  goods  cannot  affect  the  validity  of  the 
bank's  Hen,  or  droit  de  riUntion,  The  assignee's 
endeaTonr  to  wrest  in  his  favonr  the  principle 
of  laW)  that  the  pledgor  cannot  at  once  pledge 
his  goods  and  retain  possession  of  them,  cannot 
be  successful.  Parker  was  not  the  pledgor,  nor 
was  he  the  proprietor  of  the  goods ;  because  he 
could  not  become  proprietor  without  pajring 
off  the  Bank'»  lien. 

3.  The  goods  did  not  pass,  under  the  attach- 
ment in  insolvencj,  to  the  assignee;  Parker 
having  been  merely  the  holder  of  them  for  the 
Bank  in  a  representative  capacity. 

4.  Should  any  doubt  exist  as  respects  the 
right  of  the  Bank  to  revendicate  the  goods 
qiLoad  third  persons,  creditors  of  Parker,  there 
can  be  no  doubt  they  would  have  had  that 
ri(;ht  as  against  Parker,  and  consequently  they 
have  it  as  against  the  assignee,  who  stands  in 
the  place  of  Parker,  and  can  have  no  greater 
right  in  the  goods  than  he  had  (vide  section  16 
of  the  Insolvent  Act  of  1875). 

The  judgment  of  the  Superior  Court  in  the 
first  instance  was  rendered  by  Mr.  Justice 
Mackay,  who  held  that  although  Parker  had 
bought  the  hams  and  pork  referred  to,  he  having 
accepted  the  drafts  drawn  upon  him  and  con- 
sented that  the  Bank  should  have  the  property 
to  secure  ^  (Parker's)  acceptance,  and  he 
(Parker)  having  bound  himself  as  expressed  in 
the  bailee  receipt,  the  Bank  had  a  right  to  the 
possession  of  the  property  at  the  time  of  the 
attachment  made  in  the  cause,  and  that  as  the 
Bank  stood  possessed  before  Parker's  bank- 
ruptcy so  it  stood  possessed  afterwards. 

The  judgment  of  the  Court  of  Review  (Jus- 
tices Torrance,  Dorion  and  Bainville,)  confirm- 
ing this  judgment,  was  delivered  by  Mr.  Justice 
Torrance,  who  remarked :  <<  We  have  no  diffi- 
culty in  disposing  of  this  case.  The  Bank  got 
control  of  the  goods  when  they  discounted  the 
draft.  The  advance  was  to  the  drawers,  Scott, 
Yorke  k  Co.,  of  Aylmer,  and  their  position 
could  not  be  changed  without  their  consent. 
The  agreement  with  Parker  under  the  bailee 
receipt  did  not  change  that  position.  On  the 
contrary,  it  carefally  preserved  their  right.  The 
agreement  was  law  to  the  parties,  and  perfectly 


binding  upon  Parker.  The  Superior  Court^  by 
its  judgment  of  18th  February,  1878,  so  held  by 
maintaining  the  attachment  of  the  Bank,  and 
we  confirm  the  judgment.'' 


BEPORTS  AND  HOIBB  OF  CASES. 

COURT  OF  REVIEW. 

Montreal,  April  80, 1878. 

ToBRANCI,   DOBIOM,  RaIMVILLI,  JJ. 
LiFIBVBI  V.  BaANCBAUD. 

[From  C.  C  Beaahamois. 
Sale    RegiMtraUon^Hypothec, 

ffeldf  that  until  the  porobaser  of  real  estate  has 
resistered  his  title,  the  orediton  of  the  vendor  may» 
subseqaently  to  the  sale,  obtain  a  valid  legal  or  jndieial 
hypothec  on  ■noh  property,  sale  without  registration 
having  no  effect  as  regards  third  parties. 

The  plaintiff  bought  an  immoveable  on  the 
28th  November,  1876,  and  registered  his  title 
on  the  5th  December  following.  In  the  inter- 
val, on  the  30th  November,  the  defendant^ 
having  obtained  a  judgment  against  the  ven- 
dor, registered  it  against  the  immoveable  in 
question  as  being  still  in  the  vendor's  posaea- 
sion,  the  purchaser  not  having  registered  his 
title.  The  plaintiff  in  the  present  case  sought 
to  have  the  hypothec  cancelled,  as  having  been 
obtained  against  a  property  which  at  the  time 
the  judgment  was  rendered  did  not  belong  to 
the  debtor. 

In  the  Court  below,  the  demand  was  main- 
tainedy  and  the  hypothec  declared  null.  In 
Review, 

DoRiov,  J.,  who  rendered  the  judgment, 
remarked  that  the  case  presented  a  pure  ques- 
tion of  law,  there  being  no  difficulty  as  to  the 
facts.  Does  an  unregistered  sale  .divest  the 
vendor  of  possession  with  respect  to  third 
parties,  so  that  the  latter  cannot  acquire  a  legal 
or  judicial  hypothec  on  the  property  sold  ?  His 
Honor  held  that  it  did  not.  On  the  other  side, 
art.  2026  C.  C.  was  relied  on.  This  article 
declares  that  judicial  hypothec  affects  only 
« immoveables  which  belong  to  the  debtor,  and 
the  sale  being  perfect  by  the  consent  of  the 
parties  under  art.  1472,  it  ^followed  that  when 
the  judgment  was  obtained  and  registered  the 
debtor  was  no  longer  proprietor,  and  his  credi- 
tors could  not  acquire  a  hypothec  on  the  pro- 
perty sold.    This  pretension,  in  his  Honoris 
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opinion,  mm  erroDeow.  Art  1472  if  gorerned 
by  1027,  which  aajs  that  in  oontncto  for  the 
alienation  of  immoyeables  the  sale  is  perfect 
by  the  mere  consent  of  the  parties,  even  as  to 
third  parties,  but  subject  to  the  dispositions 
rtMbre  to  the  registration  of  real  rights  on 
such  immoyeables.  Kecourse  must  therefore 
be  had  to  the  law  respecting  registration.  His 
Honor  cited  articles  2082,  2083,  and  2098,  and 
held  that  if  an  unregistered  purchaser  cannot 
confer  any  right  (2098)  it  is  because  he  is  not 
proprietor  as  to  third  persons.  The  yendor, 
therefore,  remained  proprietor,  and  the  creditor 
who  obtains  a  Judicial  hypothec  must  haye  a 
priyilege.  This  doctrine  was  followed  in 
France,  24  Demolombe,  no.  450,  and  in  Chuner 
y.  JofmeaoR,  19  L.  C.  Jurist,  190,  the  Court  of 
Appeal  unanimously  maintained  a  registered 
conyentlonal  hypothec  against  an  unregistered 
sale,  made  six  years  before.  There  was  no 
reason  why  a  distinction  should  be  drawn  be- 
tween a  conyentlonal  and  a  legal  or  Judicial 
hypothec.  The  Judgment  setting  aside  the 
hypothec  must  therefore  be  reyersed. 

Judgment  reyersed. 

Duranetou  tor  the  plaintiff. 

Bramehaud  for  the  defendant. 


Gbuiiib  y.  Lbbodz. 

[From  8.  G.  MontreaL 
Donadon — BevoeaUoth^Shierif^i    Sale — Bidding, 

Bdd,  1.  That  a  itipulation  for  the  benefit  of  a  third 
paitj  made  in  a  deed  of  donation  may  be  reroked  by 
the  donor,  eren  without  the  eonient  of  the  donee,  if 
he  lias  no  intereit  in  its  fulfilment ;  so  lone  as  the 
penon  intended  to  be  benefited  has  not  expressed  his 
intention  of  aceepting  it. 

2.  An  acreement  between  two  penons  that  one  of 
them  sliall  bid  up  a  property  at  Sheriff '■  sale  to  a 
certain  fignre,  and  then  re-seli  it  to  the  other,  is  per- 
fectly lefitimate. 

Oliyer  Orenler,  the  father,  made  a  dcmation 
min  vifs  of  an  immoyeable  to  his  minor  son 
on  condition  of  paying  1500  liyres  to  each  of 
his  brothers  and  sisters  on  their  coming  of  age. 
This  donation  was  accepted  by  the  grandlkther 
of  ,the  donee.  Some  months  afterwards  the 
donor  reyoked  this  donation  with  the  concur- 
rence of  the  gmndfiither  who  had  accepted  on 
behalf  of  the  minor.  But  when  the  latter 
attained  his  majority,  he  formally  signified  his 
acoeptanoe  of  the  donation.  At  this  date,  the 
immoyeable  was  under  seisure  at  the  suit  of 


creditors  of  the  donor.  The  donee  then  filed 
an  opposition  to  annul  the  seisure,  claiming 
the  property  as  his.  This  opposition  suspend- 
ed the  sale,  but  an  arrangement  was  come  to 
between  the  donee  and  the  creditors,  by  which 
the  former  in  effect  renounced  his  acceptance 
of  the  donation. 

The  present  action  was  brought  by  one  of 
the  brothers  of  the  donee,  against  the  purchaser 
at  sheriff's  sale,  claiming  a  hypothec  on  the 
property  for  his  1600  liyres. 

DoBiov,  J.,  for  the  Court,  held  that  the  rights 
of  the  brothers  and  sisters,  who  had  neyer  ac- 
cepted the  donation  in  any  way,  were  completely 
extinguished  by  the  donee's  renunciation  of  his 
acceptance.  Eyen  if  the  plaintiff  had  a  hypo- 
thecary claim,  it  was  purged  by  the  sheriff  'a 
sale,  and  the  plaintiff  could  only  be  collocated 
on  the  proceeds.  It  was  pretended  that  the 
sale  was  a  nullity  because  the  purchaser  agreed 
to  bid  the  property  up  to  a  certain  amount,  in 
order  to  sell  it  back  to  the  donee.  But  the 
plaintiff  had  no  right  to  complain  of  this.  The 
Judgment  maintaining  his  claim  must  be  re- 
yersed, and  the  action  dismissed. 

Judgment  reyersed. 

DoMlfv,  Dautn  ^  Sobidoia  for  plaintiff. 

Qet^frion^  Rifrfrtt  j*  Dcrion  for  defendant. 


TORRANCI,  DoiION,  PaPINBAU,  J.  J. 
Thi  IfxRCBAMTS'   BaNK   OF  CANADA   y.  McOrAIL, 

and  Lajoib,  Assignee,  interyening. 

[From  S.  C.  Montreal. 
BaUe^^Ree*ipi — Revendieation, 

TosBAvcB,  J.  The  question  submitted  is  as 
to  the  priyilege  of  the  Bank  on  goods  reyendi- 
cated.  On  the  9th  of  May,  1877,  the  plaintiffs 
at  the  agency  of  their  Bank  at  St.  Thomas, 
Ontario,  discounted  a  draft  for  the  firm  of  Scott, 
York  A  Co.,  of  Aylmer,  drawn  by  that  firm  upon 
Henry  Parker,  represented  in  thd  present  case 
by  his  assignee,  Louis  Joseph  Lajoie,  and  at  the 
time  of  such  discount  receiyed  as  collateral 
security  for  its  acceptance  and  payment,  a  bill 
of  lading  of  the  goods  as  being  shipped  by  that 
firm  to  the  plaintiffs  or  order  at  Montreal.  The 
plaintiffs  say  that  by  the  deliyery  of  this  bill  of 
lading,  the  bank,  under  sections  46,  47,  and  49, 
of  the  Banking  Act,  34  Vict.  Chapter  5  (1671), 
became  yested  with  the  goods  mentioned  in  the 
bill  of  lading,  and  had  a  right  to  retain  them 
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until  the  draft  so  diaooanted  ihoold  have  been 
accepted  and  paid.  On  the  arrlTal  of  the  goods 
in  Montreal,  the  Bank  being  desirous  of  realii- 
ing  them,  entrusted  them  to  Parker  for  sale 
subject  to  its  order ;  and  receiyed  from  him  a  re- 
ceipt in  the  following  form :  «  Beceired  from  the 
Merchants  Bank  of  Canada  B.  L.  for  1284  hams» 
100  shoulders  and  10  pes  bacon,  and  I 
hereby  undertake  to  sell  the  property  therein 
Bpe«dfled  for  account  of  the  bank,  and  collect 
the  proceeds  of  the  sale  or  sales  thereof  and 
deposit  the  same  in  the  said  bank,  at  Montreal, 
to  the  credit  of  acceptance  2414,  due  July  11th, 
hereby  acknowledging  myself  to  be  bailee  of 
the  said  property  for  the  said  Bank.  Dated  at 
Montreal,  the  22nd  May,  1877.  (Signed)  Henry 
Parker.^  The  draft  after  being  discounted  by 
the  Bank  was  presented  to  Parker  for  accep- 
tance and  by  him  accepted.  Parker  subse- 
quently became  InsolTent,  and  his  assignee,  the 
interyening  party,  claims  that  the  Bank  by 
entrusting  the  goods  to  Parker,  the  real  owner, 
for  sale  under  the  foregoing  receipt,  lost  all 
lien  upon  them  and  all  right  to  recover  posses- 
sion. We  hare  no  difficulty  in  disposing  of  this 
case.  The  Bank  got  control  of  the  goods  when 
they  discounted  the  draft.  Their  advance  was 
to  the  drawers,  Scott,  York  k  Co.,  of  Aylmer, 
and  their  position  could  not  be  changed  without 
their  consent.  The  agreement  with  Parker 
under  the  bailee  receipt  did  not  change  that 
position.  On  the  contnry,  it  carefully  pre- 
serred  their  rights.  The  agreement  was  a  law 
to  the  parties,'  and  perfectly  binding  upon 
Parker.  The  Superior  Court  by  its  Judgment 
of  18th  February,  1878,  so  held  by  maintaining 
the  attachment  of  the  Bank,  and  we  confirm  the 
judgment. 

ArehambauU  for  intervener. 

Tait  for  plaintifb. 

Montreal,  March  30,  1878. 
Mackat,  Dorxov,  RAurviLLa,  JJ. 

[From  S.  C.  Montreal. 
Privost  v.  Wilson,  and  BoDoifts  et  al.,  oppo- 

sants. 
Wage$ —  ToqU — PrivUege. 

Held,  that  laborer!  working  in  a  quarry  have  no 
privilege  on  the  tools  used  in  quurying)  nor  on  the 
atone  extracted  therefrom,  especially  when  the  tools 
and  the  quarry  are  not  the  property  of  the  person  who 
engaged  the  laborers. 

The  plaintiff,  one  of  a  number  of  laborers 


who  worked  in  a  quany  at  8t  Genevieve,  o1^ 
tained  judgment  against  Wilson  for  wagea  doe 
for  his  labor.  The  action  was  accompanied  by 
a  foMttf-arrH  before  judgment,  under  whidi  the 
plaintiff  caused  all  the  stone  on  the  place  to 
be  seised,  togi:ther  with  the  machinery  and 
tools  used  for  (nianying.  The  opposants  came 
in,  claiming  to  be  proprietors  of  the  effects 
seized,  and  the  principal  question  raised  in  the 
Court  below  was  whether  the  laborers  had  a 
lien  on  the  effects  for  their  wagea.  The  Sup^* 
rior  Court  held  that  they  had  such  lien. 

In  Review, 

DoRioH,  J.,  remarked  that  there  could  be  no 
doubt  the  quarry  belonged  to  the  oppoaants, 
who  bought  it  in  1876.  The  defendant  (who 
had  left  the  country)  was  only  a  sub-contractor, 
who  did  not  own  the  quarry  or  the  machinery. 
In  support  of  the  privilege  claimed  on  behalf 
of  the  workmen,  reference  was  made  to  C.  C. 
434,  1993,  2001  and  2006.  The  first  three  did 
not  apply  here,  and  art.  2006  gives  servanta  a 
prinlege  for  wages  on  things  belonging  to  the 
debtor.    This  article  did  not  meet  the  case. 

Judgment  reversed. 

Oirouard  for  plaintiff. 

AbboU  #  Co.  for  opposants. 


SUPERIOR  COURT. 

Montreal,  April  30, 1878. 

JomrsoH,  J. 

Atlkbr  v.  Mahib  et  al. 

Sale — Frauduieni  CoUunan — Power  qfAttorwy — 

RevoeaUan, 

JoBNSov,  J.  The  plaintiff  is  General  Aylmer 
living  at  Bath,  in  England,  and  brings  the 
present  action  alleging  himself  to  be  the  owner 
and  proprietor  of  some  lands  in  the  Townships 
of  Melbourne,  Brompton  and  Cleveland,  de- 
scribed as  consisting  of  different  lots  and  parts 
of  lots,  some  with  improvements  and  som^ 
without ;  and  his  object  is  to  get  a  deed  of  sale 
of  the  2l8t  of  January,  1875,  cancelled  and  set 
aside  as  fraudulent  and  made  without  authority. 
Heniy  Aylmer,  Junior,  one  of  the  defendants, 
had  a  general  power  of  attorney  from  the 
plaintiff,  who,  I  believe,  is  his  grand  uncle. 
This  power  appears  to  have  been  revoked  by 
the  subsequent  appointment  of  other  attorneys 
in  November,  1874 ;  but  it  is  not  quite  clear 
that  the  revocation  was  known  to  the  defend- 
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4ttt,  Aflm&r,    Hoirarer  thUi  mMj  be,  ho  aMom- 
€d  to  act  QBder  this  old  porwer,  and  to  sell  to 
Ibher,  the  other  delendMit,  by  the  deed  now  in 
•question.    The  plaintiif  contends  that  eren 
mder  the  first  power  of  attomey,  snpposing  it 
to  hare  been  subsisting  at  the  date  of  the  deed 
<21st  January,  1875),  there   never   was   anj 
authority  conibrred  on  the  agent  to  sell  his 
uncle's  real  estate ;  and  fdrther,  tliat  the  terms 
<nad  conditions  of  the  bargain  sni&cientiy  rereal 
ihnt  both  the  parties  to  it— the  present  defsnd- 
•anta— peribctly  well  knew  thai  they  were  en- 
-dssroring  for  their  own  ends  to  despoil  the 
plaintiif  of  his  property.    On  behalf  of  Maher 
H  is  pleaded  that  he  porchased  in  good  fhith, 
paying  the  fnll  contract  price  as  mentioned  in 
the  deed,  and  thinking  that  the  agent  had  the 
power  to  sell.    Aylmer,  junior,  the  other  de- 
fB&dant,  pleads  tiiat  he  had  anthtirity  at  the 
time  and  nsed  it  in  good  £uth,  applying  the 
price  to  pay  the  pUuntiif' s  debts.    The  ques- 
tions seem  to  be :  What  was  the  extent  of  the 
power  under  the  first  Instrument,  and  if  it  was 
in  iteelf  sufficient,  what  is  the  eridence  of  the 
JoMiwledge  of  the  parties  as  to  its  rerooation, 
and  as  to  their  right,  the  one  of  them  to  sell, 
and  the  other  to  acquire  all  this  pr^ierty,  in- 
-contestibly  belonging  to  another  person,  in  the 
manner  in  which  they  did  so.    Looking  at  the 
first  power  of  attorney,  it  is  in  general  terms, 
no  doubt,  and  a  power  to  sell — that  is,  a  power 
of  some  kind  is  given.    As  to  the  precise  ex- 
tent of  that  power,  and  as  to  whether  it  was 
ever  contemplated   that  the   greater   part  of 
the  principal's  estate  might  be  disposed  of  at 
one  time  by  the  agent^  even  for  a  valid  consi- 
demtion,  paid  to  the  vendor,  is  quite  another 
question,  and  one  which  I  should  say  ought, 
•en  the  general   principles  applicable  to  such 
instruments,  to  be  decided  in  the  negative. 
Then,  as  to  the  revocation,  and  the  knowledge 
of  revocation,  either  by  the  agent,  or  by  the  other 
defendant,  the  rule  of  law  cannot  be  more  con- 
cisely stated  than  it  is  by  Story,  No.  470 :  <<  If 
known  to  the  agent,  as  against  his  principal, 
his  rights  are  gone;  but  as  to  third  persons 
Ignorant  of  the  revocation,  his  acts  bind  both 
tiimself  and  his  principal."    This  rule  is  repro- 
duced in  our  own  code,  No.  1758,  and  supposing 
ignorance  of  the  revocation  on  the  part  of  the 
purchaser,  might  apply  If  the  act  was  within 
the  scope  of  the  authority  originally  given,  and 


if  the  purchaser  was  in  good  fidth;  but  in  the 
present  case,  the  droumstanoes  are  such  as  to 
dispel  at  once  any  idea  of  good  Iklth  either  by 
the  agent  or  the  buyer.    Whether  the  agent 
was  fsrmally  made  aware  of  the  revocation  or 
not,  I  have  previously  said  is  not  made  absolute- 
ly clear.  From  Mr.  Browning's  evidence  it  would 
tappmi  at  least  probable  that  he  was  aware  of 
it;  but  the  other  party  to  this  transaction, 
Maher,  vrnf,  I  think,  lUriy  be  said  not  to  have 
known  that  there  had  been  any  formal  revoca- 
tion,  and  to  have  contracted  with  Aylmer,  the 
agent,  as  if  the  first  power  of  attorney,  whatever 
authorffy  it  might  have  given,  had  been  still  in 
force.    Both  parties,  however,  must  be  hAd  to 
have  known  what  was  the  extent  of  the  power 
of  the  agent,  supposing  it  even  to  have  been 
unrevoked;  and  certidnly  the  focts,  as  tiiey 
come  out  in  evidence,  seem  to  show  plainly 
enough  that  both  of  them  knew  they  were 
doing  wrong.    Aylmer  must  have  known  that 
he  was  not  really  selling,  and  Maher  that  he 
was  not  really  buying;  that  the  whole  thing 
was  at  bottom  a  sham ;  and  as  fkr  as  the  Inter- 
ests of  the  principal  were  concerned,  an  ii^ry 
and  a  fraud ;  that  the  price  which  was  acknow- 
ledged to  have  been  paid  in  hand,  by  the  terms 
of  the  deed,  was  in  reality  no  price  to  the 
principal  at  all,  but  merely  a  settlement  of  the 
agent's  debt  to  the  pretended  purchaser;  and 
that  even  if  the  agent  had  had  power  to  sell  at 
all,  there  could  be  no  pretence  of  selling  for 
such  an  object  without  raisin&at  once  the  sus- 
picions of  any  honest  man.    All  this  Is  pain- 
fully clear  from  the  evidence  of  the  parties 
themselves,  and  it  is  not  my  intention  to  dilate 
ftirther  on  so  plain  a  case.     The  reasons  or 
motives  of  the  judgment  will  appear  ftiUy  by 
the  record ;  and  the  result  is  that  the  deed  in 
question  must  be  set  aside.      Apart  from  the 
question  of  power  or  no  power  at  the  tlf^e, 
there  certainly  never  was  any  at  any  tim^  to 
sell  without  a  price ;  and  it  is  obviously  no  sale 
at  all,  so  far  as  the  principal  is  concerned,  If 
the  agent  merely  executes  a  form  of  convey- 
ance to  get  a  discharge  from  his  own  liabilities, 
and  with  the  entire  knowledge  of  the  purchaser. 
Costs     jointly    and    severally    against    the 
defendants. 

Bitchie  ^  BorUue  fox  plaintiff. 

Dmnon  j*  Co.,  and  Trenholme  j*  Maelaren  for 
defendants. 
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AQBNCT,-^A  SUMMARY  OF  MBCBKT 
DECISIONS  RELATING  TO  RIGHTS 
AND  LIABILITIES  ARISING  OWT 
OF  TEE  CONTRACT 

p)y  Wm.  Etuis,  in  London  Law  Timn^ 

The  following  recent  cases  illiutimte  the 
rights  and  liabilities  arising  ont  of  the  contract 
of  agency : 

.  In  all  the  cases  In  which  an  agent  has  been 
held  personally  liable  for  misrepresentation,  it 
will  be  found  that  there  was  a  misrepreaenta- 
tion  ia  point  of  ftct  as  to  the  agent  baring 
power  to  bind  his  principal,  and  there  appears 
to  be  no  doabt,  in  the  words  of  Lord  Justice 
Hellish  (Beattie  tr.  Lord  Ebnry,  27  L.  T.  Bep. 
N.  S.,  398;  L.  Bep.  7  Ch.,  777;  41  L.  J.,  804, 
Ch.),  that  (<  it  would  be  held  that  if  there  is  no 
misrepresentation  in  point  of  fact,  but  merely 
a  mistake  or  misrepresentation  in  point  of  law, 
that  is  to  say,  if  the  person  who  deals  with  the 
agent  is  foUy  aware  in  point  of  Act  what  the  ex- 
tent of  the  authority  of  the  agent  is  to  bind  his 
principal,  but  makes  a  mistake  as  to  whether 
that  authority  is  sufficient  in  point  of  law  or  not ; 
under  these  circumstances  I  have  no  doubt  that 
it  would  be  held  that  the  agent  is  not  liable." 
Hence,  when  three  directors  of  a  railway  com- 
pany, by  a  letter  to  the  company's  bankers, 
requested  them  to  honor  the  cheques  of  the 
company,  signed  by  two  of  the  directors  and 
countezsigned  by  the  secretaiy  of  the  company, 
and  cheques  were  accordingly  drawn  signed  in 
the  above  manuCT,  and  were  paid  by  the  bank, 
the  court  held  that  the  letter  did  not  amount 
to  a  representation  that  the  directors  had 
more  than  the  ordinary  authority  of  railway 
directors:  lb. 

The  next  case  illustrates  the  liability  of 
agents  upon  their  contracts.  In  Weidner  v. 
H^gett  (1  C.  P.  DiT.  633),  which  was  decided 
in  1876,  the  plaintiff  had  refused  to  sign  a 
charter-party  without  an  undertaking  from  the 
charterers  that  there  should  be  no  undue  de- 
tention of  his  ship.  The  defendant,  who  was  a 
clerk  employed  to  arrange  the  terms  for  load- 
ing, accordingly  gave  the  following  undertak- 
ing: «I  undertake  to  load  the  ship  in  ten 
colliery  working  days,  on  account  of  Bebside 
Colliery.  W.  S.  Hoggetf  Upon  a  claim 
beinlgf  made  by  the  captain  for  demurrage,  the 
defendant  denied  liability,  but  offered  a  sum  in 


satisfiiction.  The  jury  found  tbat  tiie  contzacb 
was  between  the  captain  and  the  defendant^ 
that  there  was  sufficient  bonsideraUon  for  it^ 
and  that  the  contract  was  with  the  defendant 
personally.  The  court  held  that  the  admission 
and  contract  fully  sustained  the  findings  of  the 
j«ry. 

A  surveyor  of  highways,  appointed  by  the 
vestty  of  a  parish,  may  be  liable  for  acoidenta 
due  to  the  condition  of  such  highways  :•  Pen-» 
dlebury  tr.  Oreenhaigh,  1  Q.  B.  Div.,  36.  Appa- 
rently,  the  56th  section  of  5  A  6  Vict.,  c.  60, 
which  imposes  a  penalty  on  a  surveyor  who 
causes  any  hei^)  of  stones  or  other  matter  to  be 
laid  on  the  highway,  and  allows  it  to  remain 
there  at  night  without  proper  precautions,  does 
not  apply  to  cases  where  the  road  itself  if 
dangerous  and  not  the  materials. — lb. 

A  cab  proprietor  is  liable  for  the  abts  of  the 
driver,  while  the  latter  is  acting  within  tk& 
scope  of  the  purpose  for  which  the  cab  i» 
intrusted  to  him. — Yenables  tr.  Smith,  2  Q.  B* 
Div.,  270. 

Premiums  paid  in  respect  of  an  illegal  insur* 
ance  cannot  be  recovered  back,  for  the  whoU 
transaction  is  void,  and  the  law  will  not  ai4 
any  of  the  parties. — Allkins  tr.  Jupe,  2  €.  F. 
Div.,  375. 

In  an  action  for  negligence,  negligence  must 
be  proved.  In  Pearson  v.  Cox,  2  C.  P.  Div-^ 
369,  decided  in  1877,  the  defendants  were 
builders  and  contractors,  who,  after  the  outside 
of  a  house  was  finished,  bad  removed  the  outer 
boarding,  and  bad  employed  a  sub-contractor 
to  do  the  internal  plastering.  One  of  the  men 
employed  by  the  sub-contractor  shook  a  plank 
which  caused  a  tool  to  &11  out  of  a  window  of 
the  house,  and  the  tool  in  filming  injured  the 
plaintiff  who  was  passing  along  the  highway. 
The  jury  found  that  the  boarding  had  been 
properly  removed,  but  that  the  injury  wafr 
caused  by  the  negligence  of  the  defendants  in 
not  providing  some  other  protection  for  the 
public.  The  court  held  that  the  defendants 
were  entitled  to  judgment,  as  there  was  no 
negligence. 

The  principle  of  Great  Western  Insurance 
Company  v.  Cunliffe,  L.  Bep.,  9  Ch.,  525,  was 
applied  in  1877  to  the  case  of  Baring  v.  Stanton, 
3  Ch.  Div.,  502  4  35  L.  T.  Bep.,  K.  S.,  652  ;  35 
W.  B.,  237,  and  the  custom  was  held  binding 
upon  a  foreigner.    The  Court  of  Appeal  agaiiK 


THE  UBGAL  NEWS. 


235 


iffinned  i^^  mle,  tfatfl  if  a  penon  employa 
another  to  do  oettain  work  for  him  aa  hia  agent 
vith  other  persons,  and  does  not  choose  to 
inquire  what  the  amount  is,  he  mn^t  know  the 
ordinarj  amount  which  agents  are  in  the  hahit 
of  charging.  There  a  shipowner,  who  for 
ten  •  yeara  iiad  employed  iw  firm,  to  effect 
insoranoea  on  his  qhips,  and  fiom  time  to  time 
had  settled  accounts  without  inquiring  as  to  the 
custom,  was  held  not  to  be  entitled  to  call  upon 
the  firm  for  an  account  of  deductions  made  to 
the  firm,,  tIi.  :  6  per  cent,  brokerage,  and  10 
per  cent;  discount  for  cash,  payments  which 
had  been*  allowed  by  the  underwriters  on  each 
tranaaction. 

A  solicitor  had  been  originally  employed  by 
H.  to  take  proceedings  in  respect  of  certain 
shares  in  a  company  of  which  he  was  a  director. 
In  consequence  of  those  proceedings  the  solici- 
tor obtained  certain  checks  from  the  liquidator 
of  the  company  in  exchange  for  shares.  H. 
had  deposited  the  certificates  with  the  solicitor 
as  a  security  for  costs,  none  of  which  had  been 
paid,  and  subsequently  transferred  his  shares, 
vith  noti(ie  of  the  solicitor's  lien,  to  the  plain- 
tifi.  The  retainer  was  continued,  by  the 
plaintifib,  who  now  claimed  the  checks  free 
from  any  lien  for  chaiges  due  from  H.  The 
court  held  that  the  solicitor  was  entitled  to  a 
lien  upon  them  for  his  costs  of  all  proceedings 
against  the  company  in  respect  of  the  shares  : 
The  General  Share  Trust  Company  v.  Chapman, 
1  C.  P.  Div.,  771. 

Articles  of  association  state  the  arrangement 
between  the  members ;  they  are  an  agreement 
inter  toeiot,  and  do  not  constitute  a  contract 
between  the  company  and  third  parties.  Hence, 
when  articles  contained  a  clause  in  which  it 
was  stated  that  the  plaintiif  should  be  solicitor 
to  the  company,  and  should  tmnsact  all  the 
legal  business  of  the  company,  and  should  not 
be  removed  from  his  office  except  for  miscon- 
duct, it  was  held  that  the  plaintiff  could  not 
bring  an  action  against  the  company  for  breach 
of  contract  in  not  employing  him  as  solicitor : 
Sley  V.  The  Positiye  Ac.  A»surance  Company, 
1  Ex.  DiT.,  20,  88.  In  the  Court  of  Appeal, 
Xoid  Cairns  resenred  his  judgment  as  to 
whether  such  a  clause  is  obnoxious  to  the 
principles  by  which  the  court  are  goyemed  in 
deciding  on  quesUons  of  public  policy,  but 
obserred  that  it  was  a  gmve  question  whether 


such  a  contiact  is  one  that,  the  courts  would 
enforce.  It  is  probable,  too,  that  the  contract, 
alleged  by  the  plaintiff  did  not  satisfy  the 
Statute  of  Frauds.  A  question  of  some  novelty 
was  raised  in  Hingston  v.  Wendt,  1  Q.  B.  IMt., 
367,  which  was  decided  in  1876,  viz :  whether 
a  ship  captain  and  his.  agent,  who  made  an  ex- 
traordinary expenditure  for  the  purpose  of 
saying  a  caigo,  and  .which  did  saye  the  cargo, 
had  a  right  to  detain  the  whole  of  the  cargo,  i^ 
it  belonged  to  one  owner,  till  the  whole  was 
paid  or  secured ;  or,  if  the  cargo  .belonged  to 
seyeral  owners,  to  detain  each  part  of  the 
goods  so  saved  till  the  contribution  in  respect 
of  that  part  was  paid  or  secured.  The  court 
answered  this  question  in  the  affirmative,  al- 
though the  charges  were  incurred  without 
express  authority  from  the  owner. 

An  indorsement  of  a  check,  per  procuraiionf 
or  as  agent,  is  an  endorsement  purporting  to  be 
by  the  payee  within  16  &  17  Vict.,  c.  59,  s.  19, 
so  as  tf>  protect  the  banker  paying  it,  though 
the  person  making  the  endorsement  has  no 
authority  to  endorse :  Charles  v.  Blackwell,  2 
C.  P.  Div.,  151 ;  46  L.  J.,  368,  C.  P. 

The  agent  of  a  foreign  government  is  not 
liable  as  such  to  any  action,  nor  will  a  plaintiff 
be  allowed  to  sue  a  foreign  government  indi* 
rectly  by  making  its  agents  in  this  country 
defendants,  and  alleging  that  they  have  money 
of  the  government  which  ihey  ought  to  apply 
in  satlB&otion  ofi  the  plaintiff's  claim :  Twy- 
cross  V.  Dreyfus,  6  Ch.  Div.,  6^ ;  46  L.  J.,  510^ 
Ch. ;  36  L.  T.  Bep.,  N.  S.,  762. 

Where  a  solicitor  employed  by  the  trustee 
for  sale  of  an  estate,  his  duty  being  to  receive 
the  purchase  moneys  and  pay  them  into  the 
trustee's  banking  account,  received  large  sums 
and  died  insolvent,  having  paid  such  sums  into 
his  private  account,  and  his  banking  account 
at  his  death  showed  a  large  credit,  principally 
made  up  of  specific  sums  which  corresponded 
with  receipts  by  him  on  account  of  sales  of  the 
trust  estate,  the  Court  of  Appeal  held  that  those 
specific  sums  would  be  followed  by  the  trustee, 
and  there  could  not  be  a  set-off  alleged  in  res- 
pect of  sums  alleged  to  have  been  paid  such 
solicitor  on  account  of  the  trust  estate. 

The  promoters  of  a  company,  who  make 
representations  in  a  prospectus,  and  invite  the 
confidence  of  the  persons  to  whom  it  is  address- 
ed, contract  fiduciary  relations  with  such  per^ 
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tODBf  and  if  they  ha^e  bugaiiiad  to  retein  part 
of  the  monef  tnbtcribed,  they  mnet  discloee  thst 
flu^:  Bagnell  v.  OirletOD,  36  L.  T.  Rep^  NA, 
653;  6Ch.  Diy.,371. 

An  auctioneer  holding  the  depofit  on  n  pnr- 
chMe  may  be  made  a  defendant  in  an  action  lor 
specific  performance ;  bnt,  as  a  general  rale,  the 
proper  practice  is  not  to  make  him  a  defendant 
when  the  deposit  is  of  small  amoant,  nnleas  he 
refiises  to  pay  it  into  conrt  when  required. 
Where  the  deposit  is  of  large  amonnt,  he  may 
be  made  a  defendant,  unless'  he  has  paid  it  into 
court  before  action  brought :  Sari  of  Egmont «. 
Smith,  6  Ch.  Diy.,469.  A  solicitor  is  entitled  to 
retain,  as  his  own  property,  letters  addressed  to 
him  by  his  client^  and  copies  contained  in  his 
letter  book  of  his  own  letters  to  the  client : 
Re  Wheatcroft,  6  Ch.  Dir.,  97.  A  purchase  may 
be  protected  under  6  Geo.  4,  c.  94,  s.  4,  although 
money  does  not  actually  pass.  The  action  ap- 
plies equally  where  the  goods  are  transferred  in 
consideration  of  an  antecedent  debt :  Thacke- 
rah  V.  Fergusson;  25  W.  R.,  307. 

Where  a  drainage  board  had  delegated  its 
powers  to  a  committee  under  the  Land  Drainage 
Act,  1861,  schedule  2,  r.  6,  that  committee 
cannot  delegate  its  powers  to  one  of  ^e  mem* 
bers. 


DIGEST  OF  ENGLISH  DECISIONS. 
[Continiied  fh>iii  p.  228.] 

Common  Carrier. — See  Railway;  Stoppage  in 
Tranutu. 

Cwnpany. — 1.  The  articles  of  a  limited  com- 
pany provided  that  each  member  should  hare 
one  vote  for  every  ten  shares,  but  should  not 
have  more  than  100  in  all,  and  that  no  member 
should  vote  except  on  shares  which  he  had 
possessed  three  months.  Beld^  that  the  vote  of 
a  shareholder  whose  name  had  been  on  the 
register  three  months  should  not  be  rejected  on 
the  ground  that  the  shares  represented  by  him 
were  transferred  to  him  by  other  large  share- 
holders, for  the  purpose  of  incr^iug  their  own 
influence  at  the  meeting,  and  that  a  shareholder 
was  entitled  to  an  injunction  to  restrain  the 
directors  from  acting,  on  the  ground  that  such 
vote  was  void. — Pender  v.  Ltuhington^  6  Ch. 
D.  70. 

2.  A  company,  organised  under  the  Com- 
panies Act,  1862,  obtained  a  lease  from  the 
plaintiff,  and  afterwards  proceeded  to  wind  up. 


The  oompany  had  assets.  BM^  ihil  mider  $ 
158  of  d&e  Aet^  providing  that  <(aa  claiiaiindnst 
the  oompany,  present  or  Ihtnre^  oertiin  or  oon- 
tingent,  .  .  .  shaU  be  adminlUa  t«  froo^'* 
tho  plaintiff  was  entitled  to  have  set  cpiH  and 
invested  in  coomAm  sach  a  sum  as,  with  consols 
at  their  present  pricey  would  be  sufficient,  wHh 
semi-annual  fstls  at  titree  percent.,  lo  yield  the 
amount  of  the  rsni — Opptmkmmer  v.  BrUStk  # 
Foreign  Sxehm^  f  Ifnmhmni  Bankf  6  Ch. 
D.  774. 

8.  Holders  of  debentures  in  a  joint-stock 
company,  which  debentures  pass  from  hand  to 
hand  by  delivery,  must  produce  them  sil  or  be- 
fore a  meeting  called  to  vote  upon  a  reoonstruc- 
tion  scheme,  in  order  to  be  entitled  to  vote  at 
such  meeting. — In  re  Wedgew^od  Coal  f  Ir9n  Co., 
6  Ch.  D.  627. 

4.  By  the  Companies  Act,  1867,  §  26,  it  is 
requind  that  shares  allotted  shall  be  fisUy  paid 
for  in  cash.  P.  k  O.,  newspaper  proprietors, 
contracted  with  an  insurance  oompany  to  print 
a  series  of  advertisements  for  the  company,  in 
consideration  of  one  hundred  folly  paid  np 
shares.  The  shares  were  allotted  to  tiiem,  and 
the  advertising  subsequently  done  according  to 
the  contract.  On  the  winding  up  of  the  Com- 
pany, keldf  that  P.  A  O.  must  be  put  on  the  list 
of  contributories,  the  shares  not  having  bean 
paid  for  in  cash  within  the  sense  of  the  Aot. — 
In  re  Church  and  Empire  Fire  In»,  Co.  Pe^n 
#  GUVe  Caetf  6  Ch.  D.  681. 

5.  30  k  31  Vict.  c.  131,  §  38,  provides  that 
<<every  prospectus  of  a  company  .  .  .  shall 
specify  the  dates  and  the  names  of  the  parties 
to  any  contract  entered  into  by  the  oompsay 
or  the  promoters,  directors,  or  trustees  tliereof, 
before  the  issue  of  such  prospectus,  .  .  . 
whether  subject  to  adoption  by  the  directors  of 
the  company  or  otherwise ;  and  any  prospectus 
.  .  .  not  specif  jing  the  ssme  shall  be  deem- 
ed fraudulent  on  the  part  of  the  founders, 
directors,  and  officers  of  the  company  know- 
ingly issuing  the  ssme,  as  regards  any  person 
taking  shares  in  the  company  on  the  feith  of 
such  prospectus,  unless  be  shall  have  had  notice 
of  such  contract."  The  plaintiff  took  shares  in 
the  L.  S.  T.  Co.,  in  the  prospectus  of  which  the 
defendants,  promoters  of  the  company,  had 
failed  to  insert  two  contracts,  one  between  the 
defendants  as  promoters  and  the  Duke  de  Sal- 
danh%  concerning  the  purchase  of  some  con- 
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eenioiui  firom  a  foreign  goTernmeat)  and  the 
olher  between  the  defendants,  C.  k  P.,  as  pro- 
noten,  and  the  defendant  O.,  1^  which  the 
fonper  were  to  paj  the  latter  a  certain  ram  if 
he  would  procure  them  a  certain  oontnct  with 
the  company  to  be  formed  The  Joiy  foond 
thcM  contiactB  material  to  be  made  known,  thai 
the  plaintiff  woold  not  have  bought  the  iharee 
had  they  been  inserted  in  the  prospectus,  and 
that  the  defendants  acted  in  good  fiuth  in  not 
inserting  them,  under  the  impression  that  it 
was  not  legall  J  necessary  to  set  them  forth. 
Jffeid,  that  the  plaintiff  could  recover  from  the 
defendants,  and  the  mearare  of  damages  was 
the  sum  paid  for  the  shares.— IVyeuMf  ▼.  OrmU 
€t  al.,  2  C.  P.  P.  469. 

6.  B.,  wishing  to  sell  his  collieiy,  had  it 
Talued  in  1871.  Tbe  Taluers'  estimate  was 
X300,000 ;  and  B.  promised  them  a  commission 
of  X60,000  if  tliey  sold  the  property  at  that 
figure.  B.  died  in  1872 ;  and  his  representatiTes 
offered  his  and  their  solidtors,  D.  k  L.,  £1,600 
if  they  would  find  a  purchaser.  In  pursuance 
thereof,  D.  k  L.  saw  R.,  a  financial  agent,  who 
introduced  them  to  C. ;  and  an  agreement  was 
made  between  D.  h  L.,  representing  the 
owners,  and  C,  by  which  C.  was  to  get  up  a 
company,  with  a  capital  of  £300,000,  to  buy 
the  colliery  for  £290,370,  part  cash  and  part 
bonds.  If  C.  succeeded,  he  was  to  receire 
£85,000 ;  if  he  ihiled,  he  was  to  forfeit  £20,000. 
C,  6.,  and  B.  made  an  agreement,  unknown  to 
the  Yendors  and  D.  k  L.,  by  which  O.  should 
undertake  all  the  risk  of  getting  up  the  com- 
pany, and  should  receive  $65,000,  and  C.  should 
have  £20,000,  and  therefrom  pay  R.  £10.000. 
Subsequently,  an  agreement  of  purchase  was 
executed  between  the  yendors  and  O.  B.,  as 
trustee  for  the  proposed  company,  for  tbe  pro* 
perty  at  £290,370.  At  the  same  time  an 
agreement  was  made  between  C.  and  the 
vendors,  by  which  C.  was  to  carry  through  the 
project  for  a  company,  which  sbonld  take  the 
property  according  to  the  agreement  with  G. 
B.,  and  to  receive  from  the  vendors  £85,000 
therefor.  The  company  was  formed,  B.  pro- 
curing the  directors.  The  prospectus  and 
articles,  drawn  by  D.  k  L.,  as  solicitors  of  the 
company,  referred  only  to  the  agreement 
between  the  vendors  and  O.  B.,  a8  trustee  for 
the  company.  This  agreement  was  carried 
out,  the  vendors  receiving  the  purchase  money, 


out  of  which  they  paid  C.  £86,000,  of  whiofa  he 
gave  a.  £66,000,  B.  £7,500,  and  kept  £12,500 
himselt  Some  time  afterwards,  the  directors 
learned  for  the  fint  time  of  these  tnmsactions, 
and  brought  suit  against  the  vendon^  B.,  C, 
O.,  and  D.  k  L.,  to  compel  rescission  of  tbe  sale, 
or  payment  to  tbe  company  of  the  £85,000,  less 
reasonable  charges  and  oommissions  in  getting 
up  the  company.  The  vendors  compromised 
for  £31,000,  and  the  prayer  for  rescission  was 
withdrawn.  MM,  that  B.,  C,  and  G.  were  in  a 
fiduciary  relation  to  the  oompany,  and  oould 
not  be  allowed  to  profit  from  the  agreement 
made  without  the  knowledge  of  the  company ; 
that  they  should  be  allowed  the  proper  ex- 
penses incurred  In  bringing  out  the  company, 
but  that  commission  was  flowed  them  because 
the  plaintiff  had  offered  it  in  the  bUl,  and  not 
otherwise;  that  the  compromise  with  the 
vendors  in  no  way  affected  the  case  as  against 
B.,  C,  and  G.;  and  that  as  against  D.  k  L.  the 
suit  be  dismissed,  without  their  costs  to  the 
time  of  the  compromise,  and  with  their  costs 
sinoe  that  Ume^^B^gnaU  v.  CarlUm,  6  Gh.  D. 
371. 

7.  The  memomndum  of  a  company  formed 
under  the  Companies  Act,  1866,  with  a  capital 
of  16,000  shares  of  £10  each,  stated  the  com- 
pany to  be  limited.  The  articles  stated  that  a 
debt  of  £30,000  existed,  for  which  six  share- 
holders had  made  themselves  liable ;  and  if  tiie 
funds  of  the  company  became  insufficient  to 
pay  this  debt  and  interest,  each  shareholder 
should  pay  the  company  a  proportionate 
amount  of  the  debt,  «  according  to  the  number 
of  shares  held  by  "  him.  Only  about  12,000 
shares  were  ever  taken.  On  an  order  to  wind 
up  the  company,  hild,  that  the  agreement  to 
contribute  was  valid  under  the  Act,  in  respect 
of  fiilly  paid-up  shares.  In  spite  of  the  declara- 
tion of  limitation  of  liability  that  the  amount 
to  be  paid  in  respect  of  each  share  was  to  be 
fixed  according  to  the  number  of  shares  actually 
allotted,  and  not  according  to  tbe  whole  num- 
ber authorised ;  and  if  any  shareholders  were 
insolvent  and  unable  to  pay^  the  solvent  ones 
were  not  liable  for  their  proportion.— /n  re 
Maria  Anna  ^  Steinbank  Coal  j*  Coke  Co,  Mc" 
Kewan*$  catCj  6  Ch.  D.  447. 

Concealment. — See  Company,  6. 

Condition. — See  Railway. 

Consideration. — See  Bueband  and  Wife,  2. 
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OimiTaeL — Prior  to  Noreinber,  ISTl,  B.  k  Co^ 
colliery  owners,  had  been  in  the  habit  of 
supplying  coal  to  the  H.  Co.,  at  varying  prices, 
without  any  formal  contract.  In  that  month, 
pursuant  to  a  suggestion  of  B.  k  Co.  for  a 
contract,  a  draft  agreement  was  drawn  up,  pro- 
viding for  the  deliveiy  of  coal  on  terms  stated, 
from  Jan.  1,  1872,  for  two  years,  subject  to 
termination  on  two  months'  notice.  The  M. 
Co.  prepared  this  draft  agreement,  and  sent  it 
to  B.,  the  senior  of  the  three  partners  of  B.  k 
Co.,  who  left  the  date  blank  as  he  found  it, 
inserted  the  names  of  himself  and  his  partners 
in  the  blank  left  for  that  purpose,  filled  in  the 
blank  in  the  arbitration  clause  with  a  name, 
made  two  or  three  not  very  important  altera* 
tions,  wrote  "  approved  "  at  the  end,  appended 
bis  individual  signature,  and  returned  the 
document  to  the  M.  Co.  The  latter  laid  it 
away,  and  nothing  farther  was  done  with  it. 
Coal  was  furnished  according  to  the  terms  of 
this  document,  and  correspondence  was  had, 
in  which  reference  was  often  make  to  the 
**  contract,"  and  complaints  made  of  violation 
of  it  and  excuses  given  therefor.  In  December, 
1873,  B.  k  Co.  refused  to  deliver  more  coal.  In 
an  action  for  damages,  they  denied  the  existence 
of  any  contract.  Beld^  that  these  fiftcts  fur-  ' 
nished  evidence  of  the  existence  of  a  contract, 
and  that  B.  &  Co.  were  liable  for  a  breach 
thereof. — Broaden  v.  Met  Railway  Co.,  2  App. 
Cas.  666. 

Contributory, — See  Company, '4,  7. 

Conveyance, — See  JFhntd, 

Criminal  Proeeu,-'''^^^  InjvneHon^  1. 

Damages, — See  Ancient  LighU;  Mine,  1 ;  Spe-' 
cifie  Performance^  1. 

2^R— See  WiU, 

Bevite.  —  A  testatrix  gave  property  to  her 
daughter  and  her  husband  for  their  lives,  and 
after  the  death  of  the  survivor  to  the  children 
of  her  said  daughter  who  should  be  living  at 
the  testatrix's  decease ;  but  provided  that,  in 
case  any  of  the  children  should  die  *^  without 
leaving  lawful  issue,''  the  portion  of  those  so 
dying  should  go  to  the  surviving  gnmdchildren 
of  the  testatrix  that  should  <<  leave 'such  lawful 
issue."  Seld,  that  the  words  <<  without  leaving 
lawful  issue  "  applied  to  the  period  of  distribu- 
tion ;  that  is,  the  decease  of  the  surviving  tenant 
for  life.— ^0ian<  v.  Cox,  6  Ch.  D.  604. 

Director, — See  Company  1. 


Embaalenient,'See  Juritdiction. 

JVt<irfic«.— See  Contract ;  PretampUon. 

Executor  and  Adminiitrator. — An  executor  or 
administrator  stands  in  the  relation  of  gra- 
tuitous bailee,  and  is  not  to  be  charged,  either 
at  law  or  in  equity,  for  loss  of  goods,  exoept 
through  hiswilfhl  de&ult.— Jo6  v.  Joby  6  Ch.  D. 

562. 

Fiduciary  Relation. — See  Company^  6. 

foreign  Skip. — See  Juriedietionj  1,  2. 

Foffeiture. — Claim  of  forfeiture  of  the  British 
ship  A.  for  violation  of  the  Merchant  Shipping 
Act,  1854,  §  103,  sub  §  2,  in  that  the  owner, 
on  July  18,  1874,  fidsely  represented  that  said 
ship  had  been  sold  to  foreigners,  in  consequence 
of  which  representation  she  was  stricken  from 
the  registry.  A  foreigner  entered  an  appearance, 
and  set  up  that,  on  July  6,  he  became  the  bona 
fide  owner  of  said  ship,  without  having  any 
knowledge  of  the  transactions  alleged  in  the 
complaint.  HeU  that  the  forfeiture  was  imme- 
diate upon  the  &lse  statement  of  July  18th, 
1874,  and  a  demurrer  to  the  foreigner's  state^ 
ment  of  defence  was  sustained. — The  Annandale, 
2  P.  D.  218  ;  8.  c,  2  P.  D.  179. 

Frixud. — S.,  the  defendant,  sold  the  plainUffis 
a  lot  of  land  as  freehold.  It  turned  out,  after 
the  purchase-money  had  been  paid,  that  almost 
the  entire  lot  was  copy-hold  and  not  freehold. 
S.  alleged  that  his  statement  that  the  land  was 
freehold  was  Ixma  fide.  Held,  that  the  sale  must 
be  set  aside,  and  the  purchase-money  refunded 
with  interest,  and  the  plaintiff  paid  the  expenses 
he  had  incurred  in  consequence  of  the  misre- 
presentation. The  defendant  had  committed  a 
(^  legal  fraud."— iffar<  v.  Swainsj  7  Ch.  D.  42. 

Fraude,  Statute  of,--!.  Defendants  wrote  and 
signed  an  offer  for  the  lease  of  a  theatre,  which 
offer  was  attested  by  the  owner's  agent.  The 
owner's  name  did  not  appear  in  the  ?rriting, 
which  was  addressed  to  <<  Sir,"  without  more. 
The  offer  was  accepted  by  the  agent,  by  a  letter 
signed  by  himself;  but  in  which  the  names  of 
the  defendants  did  not  appear.  Held^  that  there 
was  not  a  valid  agreement  within  the  Statute  of 
Frauds,  and  the  proposed  lessees  were  not 
bound  to  specific  performance.  —  WiUiame  v. 
Jordan^  6  Ch.  D.  517. 

2.  A  party  entitled  to  declare  a  trust  on 
certain  land  wrote  to  the  mother  of  her  infant 
grandchild  a  letter,  signed  with  the  writer's 
initials,  and  inclosed  in  the  envelope  another 
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paperi  headed  « Sapplement,''  beginningi  **  I 
4iiiite  omitted  to  tell  you,**  Ac,  and  unsigned. 
There  was  no  reference  in  the  letter  proper  to 
the  **  Supplement.''  Eeldy  that  the  unsigned 
document  was  not  a  sufficient  declaration  of 
trust  under  the  Statute  of  Frauds. — KronMm 
ir.  Johtuon,  7  Ch.  D.  60. 

See  Leate  ;  Specific  PuformaneCj  1. 

OuarofUee, — See  Biuhand  and  Wife,  2. 

Huehandand  Wife. — 1.  A  husband  and  wife, 
married  since  the  Married  Woman's  Property 
Act^  1870}  gave  a  Joint  and  several  promissory 
note.  The  husband  took  the  money,  and  after- 
wards became  bankrupt.  Held,  that  the  wife's 
separate  property  was  liable  on  the  note,  and 
there  was  no  necessity  to  make  the  trustees  of 
her  estate  parties. — Daviee  v.  Jenkine,  6  Ch.  D. 
728. 

2.  The  wife  of  C,  a  retail  trader,  who  was 
possessed  of  separate  estate  in  her  own  right, 
without  restraint  to  anticipate,  gave  a  guarantee 
in  writing  to  the  plaintiff,  a  dealer  with  whom 
«C.  traded,  as  follows :  ^  in  consideration  of  you, 
M.,  having  at  my  request  agreed  to  supply  and 
furnish  goods  to  C,  I  do  hereby  guarantee  to 
yon,  the  said  M.,  the  sum  of  £500.  This  guar- 
antee is  to  continue  in  force  for  a  period  of  six 
years,  and  no  longer."  C.  had  previously  dealt 
with  M.,  and  at  the  time  of  the  guarantee  a  bill 
of  exchange  drawn  by  M.  on  C.  for  a  balance  had 
been  dishonoured,  and  another  bill  was  soon 
coming  due.  Held,  that  the  guarantee  applied 
to  any  moneys  to  the  extent  of  JC500  which 
should  be  due  during  six  yeare,  including  the 
dishonoured  bill ;  that  the  Ud  that  goods  were 
furnished  subsequently  created  a  good  considen^ 
tion  to  the  wife  for  the  guarantee ;  and  that  the 
separate  estate  of  the  %ife  was  liable  for  any 
balalice  due  M.  from  C,  to  the  extent  of  X500. 
MorreU  v.  Cowan,  6  Ch.  D.  166. 

IniundUm, — 1.  Where  a  statutory  board  has 
power  to  recover  a  penalty  by  criminal  proceed- 
ings for  violation  of  a  statute  regulation,  a  court 
of  equity  will  not  interfere  by  injunction  to 
restrain  those  ptoceedings. — Kerr  v.  Corporation 
qf  J^futon,  6  Ch.  D.  463. 

2.  W.  sold  S.  land  adjoining  other  land  of  W., 
under  which  there  were  mines.  8.  purchased 
the  land  for  the  purpose  of  erecting  heavy  build- 
ings for  an  iron  foundry  thereon,  and  W.  was 
aware  of  this  fact  Subsequently  W.  lease^  the 
mines  to  H.  A  Co.,  who  began  mining.   S.  hav- 


ing begun. to  build  on  his  land,  applied  for  an 
ixgunction  against  W.  and  H.  ^  Co.,  to  restrain 
the  working  of  the  mines  in  a  manner  to  endan- 
ger the  support  of  his  buildings.  Eeldj  that  8. 
was  entitled  to  an  injunction.— ^rUms  et  <U,  r. 
Short  et  at^  2  C  P.  D.,  672. 

Ifmkeeper.—Bj  26  A  27  Vict.  c.  41,  §  1,  no 
innkeeper  is  liable  for  loss  of  the  goods  of 
a  guest  beyond  £30,  except  where  such  goods 
shall  have  been  lost  through  the  wilful  neglect 
of  such  innkeeper,  or  any  servant  in  his  employ. 
Section  3  requires  every  innkeeper  to  keep 
section  1  posted  in  a  conspicuous  place  in  his 
inn,  in  order  to  entitle  him  to  the  benefit  therof. 
The  defendant  had  what  purported  to  be  section 
1  posted  properly  in  his  inn ;  but  by  an  unin- 
tentional misprint,  it  read  thus :  "  Through  the 
wilful  default  or  neglect  of  such  innkeeper,  or 
any  servant  in  his  employ."  Held,  that  the 
misprint  was  material,  and  the  innkeeper  was 
not  entitled  to  the  benefit  of  the  statute. — 
Spiee  V.  Bacon,  2  Ex.  D.  463. 

Jurisdiction. — ^The  court  declined  Jurisdiction 
where  a  foreigner  brought  an  action  for  co- 
ownership  against  a  foreign  vessel,  and  another 
foreigner  appeared  to  have  the  petition  dismis- 
sed, and  the  consul  of  the  State  where  the  ship 
was  registered  declined  to  interfere. — The  Agin^ 
court,  2  P.  X>.  239. 

2.  Suit  between  two  foreigners  over  a  foreign 
vessel,  where  the  court,  under  the  circumstances, 
assumed  jurisdiction  for  a  particular  purpose. — 
The  JSvangelittria,  2  P.  D.'241. 

3.  A  clerk  employed  to  collect  money,  and 
remit  it  at  once  to  his  employers,  collected 
several  sums  at  a  place  in  Yorkshire,  subse- 
quently wrote  two  letters  to  his  employers  in 
Middlesex,  without  mentioning  the  above  col* 
lections,  and  afterwards,  a  letter,  intended,  as 
found  by  the  Jury,  to  lead  his  employers  to 
think  that  he  had  collected  no  money  in  York- 
shire. JSeld,  that  he  could  be  tried  for  em- 
bezzlement in  Middlesex,  where  the  letters  were 
received. — The  Queen  v.  Rogers,  3  Q.  B.  D.  28. 

Leaae. — Written  agreement  by  the  defendant 
with  the  plaintiff,  duly  signed  by  both,  for  the 
lease  of  a  house  for  a  certain  term  and  price 
named.  It  was  recited  that  <<  this  agreement  is 
made  subject  to  the  preparation  and  approval  of 
a  formal  contract ;"  but  no  other  contract  was 
ever  made.  Beld,  that  the  agreement  was  only 
prellmiiuuy,  and  the  defendant  was  not  bound 
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to  ipeciilc  perfomumoe. — Winn  r.  MuU^  7  CK 
D.  29. 

Idbel  and  Slanitr.^'Aa  adf tor  had  been  con- 
victed of  Bte«ling  ftathen,  and  had  been  aen- 
tenoed  to  tvrelTe  months'  penal  labour  aa  a  felon, 
which  sentence  he  had  dnij  aerred  ont  After- 
waida,  a  brother  editor  called  htm  a  "felon 
editor,"  and  Jnstifled  by  aaaerting  the  abore 
fuctB.  Beplicatlon,  that  aa  he,  the  oonrict,  had 
aerred  ont  his  sentence,  he  was  no  longer 
(<  felon."  On  demairer,  Ae^  a  good  reply^ — 
Leymm  r.  LaUnm,  3  Ex.  D.  15. 

Xtm.— fiee  Attomejf  and  Client, 

Mine4 — 1.  Defendant,  a  mine-owner,  diverted 
the  natoral  course  of  a  stream  for  his  own  pur- 
poses ;  and,  in  an  unusually  heavy  rain  which 
followed,  the  water  overilowed  the  new  channel, 
and  caused  damage  to  an  adjoining  mine, 
belonging  to  the  plaintiff.  BeH  that  defendant 
might  be  liable  therefor,  although  if  the  injury 
had  happened  in  the  ordinary  course  of  working 
the  mine,  from  a  sudden  and  unusual  natural 
cause  not  to  be  foreseen  Ivy  a  prudent  person,  no 
liability  would  have  arisen.— /lelcAer  v.  Smitkf 
2  App.  Gas.  781. 

[To  be  eontinued.] 


QSITERAL  yOTES, 


Mb.  Chitty  relates  an  anecdote  of  a  young 
attorney  who  had  been  carrying  on  a  corres- 
pondence with  a  young  lady,  in  which  he  had 
always,  as  he  thought^  expreised  the  greatest 
caution.  Finding,  however,  that  he  did  not 
perform  what  he  had  IM  the  lady  to  believe 
that  he  would,  she  brought  an  action  lor 
breach  of  promise  of  marriage  against  him. 
When  his  letters  were  produced  on  the  trial, 
it  appeared  that  he  had  always  concluded— 
« this,  wiikoia  pr^udieef  yours  laithiUly,  C.  D.' 
The  judge  fiMetiously  left  it  to  the.  jury  to 
determine  whether  these  concluding  words, 
being  from  an  attorney,  did  not  mean  that  he 
did  not  intend  to  prejudice  tbe  lady ;  and  the 
jury  found  accordingly. 

Marbiid  or  Not  Makbisd  7 — A  curious 
question  has  arisen  as  to  Lord  Bosebury's  mar- 
riage. The  Solieitori  Journal  points  out  that  if, 
after  the  marriage  at  the  Begistrar's,  they  were 
described  in  the  parish  register  of  the  Episco- 


pal Church,  where  the  marriage  was  repeated, 
as  bachelor  and  spinster,  there  is  a  fUse  entry. 
A  nobleman  was  indicted  in  1850  for  having, 
on  a  similar  re-marriage  with  a  lady,  described 
himself  as  a  widower  and  his  wifo  a  widow. 
But  the  judge  said  ft  was  difficult  to  say  that 
it  was  <  wilfully  and  corruptly,'  and  the  jury 
found  a  verdict  of  <  not  guilty.' 

MiziCAv  LiTiOAfiov. — Few  nations  are  so 
fond  of  litigation  as  the  Mexicans ;  and  there 
is  a  story  which  pertinently  illustrates  the  pro- 
pensity of  the  Dons  for  going  to  law  with  each 
other.  Don  Bafi^l  has  been  suing  Don  Esteban 
for  at  least  ten  years  in  all  the  courts  of  the 
Bepublic.  Over  and  over  again  he  has  lost  his 
cause,  and  as  often  has  he  appealed  from  the 
court  below  to  the  court  above.  One  day  the 
plaintiff  meets  the  defendant  in  the  Calle  San 
Francisco,  Mexico.  Th  eadversaries  bow  stiffly 
to  one  another.  «  How  is  it,  Don  Bafiiel,"  asks 
Don  Esteban,  « that  you  have  not  yet  carried 
before  the  Supreme  Couri  your  appeal  against 
the  Court  of  Gnadali^jara,  which,  if  you  remem- 
ber, was  adverse  to  you  T  <<  Of  a  truth,"  replies 
Don  Ba&el,  «!  shall  appeal  no  more,  and 
abandon  my  claim.  I  am  sick  and  tired  of 
the  whole  affair ;  and,  moreover,  I  have  not  a 
single  dollar  left  to  pay  costs  withal."  "Is 
that  80^  eabtdUroV*  quickly  returns  Don 
Esteban,  pulling  out  his  purse.  «  Pray  do  me 
the  honour  to  accept  the  loan  of  fifty  dollars, 
and  give  notice  of  appeal  at  once.  It  would  be 
a  shame  and  a  scandal  to  let  such  a  fine  lawsuit 
die." 

Tn  PsTTT  Jury  Ststw.— At  Ballinakill 
quarter  sessions  Ellen  Moore  was  indicted  for 
havng  stolen  a  shawl.  Evidence  sustaining 
the  charge  having  been  given,  his  worship 
charged  the  jury,  who  retired.  After  a  consid- 
erable lapse  of  time  one  of  the  jurors  came  out 
of  the  room  and  was  leaving  the  court.  His 
worship  observed  the  man,  and  directed  the 
Deputy  Clerk  of  the  Peace  to  ask  if  he  was  a 

juror.    Juror Tes,  sir.    Deputy  Clerk  of  the 

Peace.^— Where  are  you  going?  The  Juror. — 
Ah,  begor,  I  wouldn't  stay  there;  they^  all 
boxin'  and  fightin'  inside.  (Laughter).  The 
juror  was  then  ordered  back  to  the  room,  and  a 
constable  placed  on  the  door.  The  prisoner 
was  found  guilty,  and  on  the  jury  being  dis- 
charged, one  of  them  was  heard  to  say,  <  Only 
I  threatened  to  lick  him  he'd  never  agree.' 
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EMPLOYER  AND  WORKMAN. 

The  rale  that  a  workman  has  no  action 
against  his  emplojer  foir  injuries  received  in 
the  performance  of  his  duty,  has  been  sustained 
by  the  English  Courts  in  a  long  series  of  de- 
cisions. 8ome  of  the  principal  cases  referring 
to  the  point  will  be  found  on  turning  back  to 
page  159  (No.  14).  Of  late,  however,  some 
hare  wished  to  relax  the  rule  a  little  in  the 
case  of  railway  companies,  and  to  make  them 
liable  for  the  injuries  sustained  by  their  em- 
ployees. The  London  correspondent  of  the 
OazeUe  notices  the  proposed  change  as  fol- 
lows : — 

«  Another  topic  that  is  being  fully  ventilated 
is  the  propriety  of  making  railway  companies 
liable  for  the  injuries  received  by  their  servants. 
Now  the  latter  are  entitled  to  no  compensation 
for  such  injuries,  a  case,  which  is  considered 
conclusive,  having  been  decided  some  years 
a^o,  in  which  the  learned  judges  ruled  that  in 
the  absence  of  an  express  contract  to  the  con- 
trary there  was  an  implied  contract  between 
employer  and  servant  that  the  former  should 
not  be  liable  for  damages  received  by  the  latter 
in  the  performance  of  his  duty.  The  grounds 
upon  which  this  decision  was  based  have  since 
been  admitted  to  be  wrong,  but  the  decision 
stands  nevertheless,  the  liability  of  an  em- 
ployer to  «  stranger  for  injury  caused  by  his 
servant  being  an  exception  to  the  general  rule, 
and  not  a  part  of  the  common  law.  The  rail- 
way servants  demand  to  be  put  on  the  same 
footing  as  the  public,  and  they  have  the  able 
advocacy  of  Mr.  Lowe  on  their  side,  but  it  is 
extremely  doubtftil  whether  they  vvill  gain 
their  object^  especially  as  the  bill  for  improving 
their  legal  position  was  talked  over  just  before 
the  recess,  and  the  question  has  assumed  so 
difficult  an  appearance  that  no  one  seems  in- 
clined to  revive  it." 

There  seems  to  be  no  insuperable  objection 
to  the  proposed  alteration  of  the  law.  It  it 
were  carried  out,  the  companies  would  become 
in  point  of  fiict  the  insurers  of  their  employees 
againat  accidents,  and,  if  appreciable  at  all,  the 


effect  probably,  other  things  being  equal,  would 
be  simply  to  reduce  the  wages  paid  to  railway 
servants  by  so  much  as  would  cover  the  in- 
creased risk  to  the  employer.  Against  the 
change,  it  might  be  urged  that  there  is  no  oc- 
casion for  legislating  in  the  interest  of  a  class, 
seeing  that  accident  insurance  companies  stand 
ready,  for  a  small  consideration,  to  afford  the 
insurance  desired  by  employees. 


FORENSIC  ELOQUENCE. 

The  style  of  speaking  in  the  English  House 
of  Commons,  as  everybody  is  aware,  has  changed 
very  greatly  within  leM  than  a  century.     The 
impassioned  oratory  of  Pitt's  time  is  heard  no 
more,  and  the  Commons  does  its  business  for 
the  most  part  in  a  very  matter-of-fact  way,  with 
but  little  toleration  and  less  respect  for  set 
speeches.     Equally  striking,  according  to  the 
Edinburgh  Review^  is  the  change  which  may  be 
observed  in  the  style  of  speaking  in  the  English 
Courts.    Noticing  Sumner's  statement,  that  he 
had  "heard  a  style  of  argument  before  the 
Supreme  Court  at  Washington  superior  to  any- 
thing he  had  heard  in  London,"  the  Review 
says  :^f<  We  are  unable  to  make  the  compari- 
son.   But  then)  lias  long  been  at  the  English 
bar  an  aversion  to  oratorical  display,  except  on 
very  rare  occasions  which  seem  to  admit  of  it ; 
and,  on  the  whole,  the  business  of  our  courts  is 
conducted  in  a  very  plain,  matter-of-fiu;t  way 
which  may  have  seemed  tame  to  an  American 
ear,  especially  to  Sumner,  who  had  in  him  the 
instinct  and  powera  of  an  orator.    Indeed,  we 
fear  that  if  he  could  now  renew  his  visits  to 
Westminster  Hall  he  would  not  find  that  an 
interval  of  forty  years  has  raised  or  improved 
the  intellectual,  legal,  or  oratorical  powers  of 
those  who  preside  or  argue  there.    On  the  con- 
trary, with  some  few  exceptions,  he  would  find,, 
we  regret  to  avow  it,  a  g^reat  and  palpable  de- 
cline.    On  the  bench  he  would  look  in  vain  for 
the  strength,  the  concentration,  the  learning,, 
the  masterful  authority  of  those  earlier  days. 
At  the  bar  he  would  seek  in  vain  for  eloquence^ 
or  evfn  advocacy,  of  the  highest  order,  and  he 
would  learn  with  extreme  surprise  that  one  of 
the  most  eminent  members  of  the  English  bar 
in  1878 — a  man  without  a  superior,  and  almost 
without  a  rival — was  the  ci-devant  Secretary  of 
State   of    the    Southern    Confederacv.     More 
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«eriou8  still  is  the  fact  that  the  status  of  an 
English  judge  has  notably  declined.  The 
great  augmentation  in  the  number  of  judges, 
the  divisionn  of  the  courts  into  upper  and 
lower  ranks,  the  abolition  of  peculiar  courts, 
and  the  modern  habits  of  the  judicial  body, 
have  concurred  to  extinguish  that  rare  and  al- 
most sacerdotal  dignity  which  from  an  t^rly 
period  of  our  history  had  clung  to  the  King's 
judges.  They  are  now  regarded  as  magistrates 
— respected  but  not  revered." 


REFOETS  AND  NOTES  OF  CASES. 

COURT  OF  REVIEW. 

-  Montreal,  April  30, 1878. 

ToRRAXCB,   DOBION,  PaPHJEAU,  JJ. 

THiBArDBAt  et  al.  v.  Jasmik  k  Qbndro.v. 

[From  S.  C.  Rioheliea. 
Affidavit  for  Writ  <^  CompuUofy    Liquidation — 
Security  held  for  Debt. 

Heldt  that  it  is  not  necessary  that  the  affidavit  under 
Section  9  of  the  Insolvent  Act  of  1875  should  state 
that  the  debt  is  not  secured. 

The  defendant  Gendron  complained  of  a 
judgment  rendered  against  him  by  the  Superior 
Court,  Richelieu  District,  for  $827.  The  pro- 
ceedings began  by  the  issue  of  a  writ  of  com- 
pulsory liquidation.  The  defendant,  among 
other  objections,  urged  that  the  affidavit  under 
which  the  writ  issued,  was  null,  as  it  omitted  to 
state  what  guarantee  was  held  by  the  plaintiffs 
for  their  debt. 

ToRBANCE,  J.  There  are  seyeral  judgments 
of  the  Superior  Court  in  which  this  objection 
was  made  :  inter  alioj  Barheau  y,  LarockeUe  et  al.., 
3  Q.  L.  R.  31 ;  but  the  judgment  in  that  case 
was^reversed  in  appeal,  and  is  reported  at  p. 
189  of  same  volume  (1  Lboal  Nbws,  178.) 

Judgment  confirmed. 

E.  Lareau  for  plaintiffs. 

Barthe  j*  Co.,  for  defendant  Gendron. 


ToBBANCE,  DonioN,  Raimvillb,  JJ. 

MaRIH  v.  BlSSONNBTTB,  k  BiSSONMBTTI,  OppOSaut. 

[From  S.  C.  Ibenrille. 
Donaiionj  Mode  oj  Questioning  Validity  qf. 

Held,  that  a  deed  of  donation  may  be  set  aside  on 
contestation  of  the  opposition  filed  by  the  donee  in- 
voking such  deed. 


The  plaintiff,  in  order  to  obtain  pa]rmentof  a 
money  condemnation  against  the  defendant, 
took  in  execution  a  piece  of  land  which  was  In 
contest  in  the  case.  The  opposant,  daughter  of 
defendant  and  living  with  him,  claimed  the 
land  as  her  property  under  a  deed  of  donation 
from  her  father,  15th  August,  1 876.  The  plaintiff 
contested  the  opposition,  and  demanded  the 
nullity  of  the  donation  on  the  ground  of  fraud 
against  the  creditors  of  the  donor.  The  con- 
testation was  maintained  by  the  Court  at 
Iberville. 

Torrance,  J.  There  are  two  points  of  im- 
portance in  the  case.  The  opposant  contends 
that  the  contestation  comes  too  late,  owing  to 
the  opposant  having  obtained  a  prescriptive 
title  under  C.  C.  1040,  which  requires  the 
creditor  to  bring  his  suit  within  one  year  from 
the  time  of  his  obtaining  a  knowledge  of  the 
fraud.  The  Court  has  decided  that  the  facts 
proved  do  not  bring  the  case  within  the  rule,  as 
it  is  only  proved  that  the  plaintiff  had  heard  of 
the  transfer.  We  think  that  the  judgment  in 
this  respect  is  unassailable.  The  opposant  fur- 
ther contended  that  the  validity  of  the  donation 
could  only  be  tested  by  a  revocatory  action. 
The  Court  on  this  point  'was  also  against  the 
opposant.  It  was  so  decided  long  ago  in  the 
case  of  Cumming  et  al.  j*  Smith  et  al.y  5  L.  C.  J., 
1,  where  the  contestation  prayed  that  the  deed 
should  be  set  aside,  and  the  conclusions  were 
such  as  to  enable  the  Court  to  do  justice  between 
the  parties  as  fully  as  in  an  action  purely  in 
form  revocatory  or  actio  PoMliana.  We  see  no 
injustice  in  confirming  the  judgment,  being 
satisfied  that  the  pretended  deed  of  donation  is 
fraudulent  and  should  be  set  aside. 

Judgment  confirmed. 

Jetl^  j*  Co.,  for  opposant. 

JDoutre  j*  (7o.,  for  plaintiff,  contesting. 


SUPERIOR  COURT. 

Montreal,  April  30,  1878. 
Mackat,  J. 

WlLSOK  V.  CiTT  OF  MONTBBAL. 

Illegal  AMaestment — Actum  for  RestHation — 

JrUerett, 

Heldt  that  a  person  who  pays  money  for  assessment 
under  an  assessment  roll  made  by  Gommissionezs  after 
the  time  appointed  for  them  to  report^  and  when  they 
were/vncfi  ot^Seto,  is  entitled  to  restitution. 
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2.  It  is  not  necesaary  under  such  ciroumstaneeii  that 
the  Coart  should  declare  the  assessment  roll  null,  or 
that  the  roll  should  be  before  the  Court 

3.  Interest  on  money  so  illegally  paid  runs  only  from 
the  date  of  the  demand  of  restitution. 

The  declaration  asked  for  the  setting  aside  of 
an  assessment  roll,  and  that  defendants  be  con- 
demned to  pay  plaintiff  $1,823.99,  with  interest 
and  costs.  It  alleged  that  on  the  27th  July, 
1868,  commissioners  in  expropriation  were  ap- 
pointed for  the  widening  of  Place  d'Armes  Hill ; 
that  they  were  to  report  on  September  15,  and 
the  delay  was  extended  to  October  10.  That 
on  Noyember  20,  long  after  their  powers  had 
ceased,  the  commissioners  made  an  assessment 
roll,  distributing  the  cost  of  the  improvement, 
and  assessing  plaintiff  $1,2  36  3 1 .  He  paid  it  to 
avoid  an  execution,  and  now  sought  to  re- 
coTer  It. 

The  plea  denied  plaintiff's  allegations,  and 
set  out  that  he  was  benefitted  by  the  improye- 
ment,  and  never  complained  of  the  roll,  which 
was  duly  confirmed. 

PiR  CoBiAM. — The  payment  to  defendants  is 
proved ;  it  was  a  payment  under  protest.  As 
to  whether  the  money  was  a  debt  due  by  law 
to  defendants,  it  was  so,  of  course,  if  the  assess- 
ment roll  referred  to  could  be  seen  to  have 
been  made  by  the  Commissioners  within  their 
powers,  and  within  the  time  fixed  for  their 
operating.  The  Commissioners'  appointment 
conferred  ofSce  on  them  only  for  a  time,  that  is, 
up  to  Sept.  15.  Was  that  time  extended  by 
authority  ?  Plaintiff  says  so,  but  he  says  no 
more  than  that  it  was  extended  to  Oct.  10. 
Nothing  appears  from  which  we  can  say  that 
beyond  this  date  the  Commissioners  had  power 
or  office ;  yet  the  assessment  that  plaintiff  paid 
was  upon  a  roll  made  by  those  Commissioners 
only  in  November.    This  was  too  late. 

Much  has  been  written  in  the  last  thousand 
yean  on  error  of  law  and  error  of  fiwt,  and  on 
error  or  mistake  as  ground  for  rescinding  agre^ 
ments,  or  reclaimiiig  money  paid.  Writers  on 
the  subject  have  in  all  times  differed.  £ven 
texts  of  the  Roman  law  on  the  subject  seem 
contradictory.  See  Savigny ;  Thibaut ;  Smith's 
Leading  Cases ;  Kent's  Comm.  Under  the 
English  and  American  systems  of  law  the  case 
of  defendants  would  prevail ;  but  I  do  not  see 
how  the  English  or  American  systems  can  con- 
trol this  case.  We  have  la.?  of  our  own,  and 
it  cannot  be  put  out  of  mind,  or  made  to  cede 


to  other  law.  I  refer  to  our  Civil  Code  1047, 
which  I  read  by  the  light  of  the  commentators, 
for  instance,  of  Marcad6,  vol.  5,  pp.  254  et  seq. 
The  assessment  money  paid  by  Wilson  was  not 
due  to  any  body  ;  the  defendants  must  restore 
it.  I  see  it  has  been  held  so  in  Scotland,  in  a 
case  like  this  one. 

As  to  my  declaring  the  assessment  roll  null 
and  void,  largely,  as  prayed,  I  cannot  do  that, 
in  the  absence  of  the  roll,  nor  is  it  absolutely 
required  that  I  should  do  this  to  enable  me  to 
order  the  restitution  of  the  money  in  question. 
I  see  enough  upon  the  issues  as  formulated 
and  the  proofis  in  so  far  as  the  parties  have 
made  proofis,  and  (I  may  add)  abstained  from 
making  proofiB,  to  compel  me  to  say  that  it  ap- 
pears that  Wilson's  money  was  paid  as  an 
assessment  imposed  upon  him  upon  the  opera- 
tion of  the  assessors  made  outnide  of  the  time 
within  which  it  was  competent  to  them  to 
operate.  Plaintiff  does  show  prima  facie  that 
the  Commissioners  were/uncti  officio  when  they 
made  the  assessment  roll.  If  they  were  not 
after  the  15th  Sept.  they  were  after  10th  Oct. 

A  question  of  some  importance  remains,  that 
of  interest.  The  plaintiff  is  entitled  to  in- 
terest, but  from  what  date  7  He  remained 
seven  years  and  a  half  inactive,  and  then  first 
asks  defendants  to  repay  him  his  money,  with 
interest  from  time  of  payment.  Our  Code  bars 
demand  for  all  arrears  of  interest  over  five 
years.  But  the  law  also  enacts  for  a  case  like 
this,  that  interest  only  runs  from  demand,  for 
the  defendants  were  in  good  faith.  (5  Marcade, 
258.)  They  supposed  that  the  money  was  due 
to  them.  The  Commissioners  erred  in  form,  so 
the  money  was  not  due,  not  a  lawful  debt.  A 
quasi  contract  resulted  from  all  that  passed, 
obliging  defendants  to  repay,  but  only  on  de- 
mand. No  demand  was  made  until  this  suit 
was  brought,  so  interest  can  only  be  allowed 
from  service  of  process.  The  like  was  ruled  in 
BrunelU  v.  Buckley^  which  went  through  three 
Courts. 

E.  Barnard  for  plaintiff. 

R,  Roy^  Q.C.,  for  defendants. 


Johnson,  J. 
Dawbs  v.  Fulton  u  qual. 

Attignecj  Action  against — Insolvent   Acty  Section 

125. 
Heldt  that  the  ordinary  hypothecary  action  cannot 
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be  ezeroued  acaiiut  an  aMignee  who  is  in  possetsion 
of  immoveable  property  of  an  estate  in  his  quality  as 
such. 

JoH5BOM|  J.    The  defendant  it  assignee  of  the 
insolyent  estate  of  William  Henderson,  who 
purchased  from  the  plaintiff,  in  October,  1872, 
fiye  lots  of  land  for  the  sum  of  $2,855,  pajing 
down  $713,  and  undertaking  to  pay  the  balance 
in  four  annual  instalments  with  interest^  and 
hypothecating  the  land    for    security.      The 
balance  now  due   is  $1,955.    In  July,  1875, 
Iljnderson  made  an  assignment  to  Mr.  James 
'i'yre,  and  the   defendant   was    subsequently 
elected  by  the  creditors.    In  November  follow- 
ing Henderson  got  a  deed  of  composition  and 
discharge  from  bis  creditors,  and,  in  addition  to 
the  sum  tliat  they  agreed  to  take,  he  assumed 
all  hypothecary  claims  on  his  real  estate ;  and 
the  assignee  was  to  reconyey  everything  except 
the  immoveable  property,  which  was  to  remain 
vested  in  him  as  collateral  security  for  the  per- 
formance of  all  the  other  conditions  of  the  deed. 
He  has  remained  in  possession  ever  since,  and 
^he  object  of  the  present  action  is  to  get  a 
dekustementf  or  make  him  pay  to  the  plaintiff 
the  balance  of  the  price  of  the  land.    There  is  a 
•demurrer  to  this  declaration ;  and  it  was  ordered 
to  stand  until  the  merits.    The  grounds  of  it 
are,  first,  that  the  action  as  taken  is  prohibited 
by  the  125th  section  of  the  Insolvent  Act ;  and 
secondly,'  that,  under  the  allegations  of  the 
plaintiff,  even  if  the  right  of  bringing  an  ordi- 
nary action  existed,  it  is  made  apparent  that 
the  defendant's  possession,  in  his  quality  of 
ansignee,  has  a  character  given  to  it  by  the  deed 
of  composition  which  would  prevent  the  exer- 
cise of  the  hypothecary  action,  and  deprives 
him  of  the  means  of  making  a  deffuerpiuaikefU 
as  an  ordinary  proprietor,  as  he  holds  as  he  does 
only  in  virtue  of  his  office,  which  subjects  him 
to  the  operation  of  the  Insolvent  Act.  It  appears 
to  me  quite  undeniable  that  the  defendant  holds 
only  as  assignee,  and  lias  certain  dnties  imposed 
upon  him  in  respect  of  this  property  as  such, 
and  only  as  such.     He  is  sned  as  assignee,  and 
to  a  certain  extent  is  still  accountable  to  the 
creditors.    The  125th  section  subjects  him  to 
the  summary  jurisdiction  of  the  Court,  as  one  of 
its  officers ;  and  it  enacts  also  in  express  terms 
that  ''all  remedies  sought  or  demanded  for 
(^  enforcing  any  claim  for  a  debt,  privilege, 
**  mortgage,  hypothec,  lien  or  right  of  property 


"  upon  any  effects  cr  property  in  the  hands, 
'<  possession  or  custody  of  an  assignee  may  be 
"  obtained  by  an  order  on  summary  petition ; 
^  and  not  by  any  suitor  other  proceeding  what- 
<<  ever."  The  rt:niedy  therefore  here  is  not  an 
hypothecary  actiiiri  in  the  ordinary  form  as  taken 
in  the  present  case ;  but  it  is  to  ask  for  an  order 
that  the  assignee  be  authorized  to  sell  the  pro- 
perty; and  under  the  demurrer  the  action  is 
dismissed  with  costs.  It  was  urged  that  an 
order  had  been  made  in  the  Insolvent  Court  at 

• 

variance  with  this  view  of  the  law ;  but  t  havet 
looked  at  that  order  which  was  made  by  myself 
and  I  only  find  it  ruled  there  that  property 
seised  upon  Henderson  was  seized  tuper  nan 
dominoj  which  does  not  in  the  least  conflict  with 
the  denial  of  an  ordinary  right  of  action  against 
an  assignee  who  is  subject  by  law  to  the  sum- 
mary jurisdiction  of  the  Court. 

Bef^amin  for  plaintiff. 

A  ^  TT.  Robertaon  for  defendant. 


DIGEST  OF  ENGLISH  DECISIONS. 

[Continued  from  p.  240.] 

2.  A  mining  company  sank  a  pit,  and  inter- 
cepted underground  water,  which  had  previous- 
ly flowed  in  an  unascertained  course,  and  threw 
it  upon  the  land  of  a  neighbour.  The  water  had 
previously,  when  left  to  flow  underground  of 
itself,  come  out  upon  the  neighbor's  land. 
Heldj  that  the  mining  company  was  liable  for 
the  damage. —  Wett  Cumberland  Iron  and  SImI 
Company  v.  Ktnyon^  6  Ch.  D.  773. 

Mitprint. — See  Innkeeper, 

Navigable  River. — The  right  of  navigation  in 
a  river  above  tidewater,  acquired  by  the  public 
by  user,  is,  as  regards  the  owner  of  land  through 
which  the  river  flows,  simply  a  right  of  way ; 
and  the  owner  of  the  land  may  erect  a  bridge 
over  the  river,  provided  it  does  not  substantially 
interfere  with  the  right  of  way  for  navigation. 
The  property  in  the  river-bed  is  in  the  owner 
of  the  land.^ — Orr  Ewing  v.  Colquhoun^  2  -^PP- 
Cas.  839. 

Negligence, — See  Miney  1  ;  Telegraph, 

Partnership. — In  September,  1871,  C.  gave 
bonds,  in  accordance  with  the  rules  of  Llogtte, 
to  enable  his  son  W.  to  become  a  member 
thereof,  as  he  the  same  month  did,  carrying  on 
the  business  in  his  own  name  exclusively.  In 
Janiuuy,  1872,  an  agreement  was  made  pur- 
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portifig  to  h%  between  £ither  and  son,  bat 
executed  only  bj  the  sou,  reciting  that  the 
iatber  had  given  the  bonds  as  aboTe,  and  had 
also  loaned  the  son  X200 ;  and,  in  consideration 
thore&r,  the  son  coyenanted  with  the  father 
Ihai  one  H.,  and  no  other,  should  underwrite 
in  W.'s  name,  and  should  be  paid  £200  a  year 
and  oaeofifkh  the  net  profits ;  that  C.  should  be 
aJt  liberty  to  cancel  the  bond  at  any  time,  on 
notiqe  to  C.  and  H. ;  that  0.  should  not  spend 
mare  than  £200  a  year  till  he  paid  his  debts ; 
that  one-half  the  net  profits,  deducting  H.'s 
share,  and  X25  a  year,  should  belong  to  C; 
that  W.  should  not  endorse  or  speculate  until 
he  paid  his  debts ;  that  W.  should  repay  C.  the 
JC200  and  interest  on  demand ;  that  W.  should 
keep  a  separate  account,  as  underwriter,  which 
should  be  liable  to  inspection  by  C. ;  and  that 
the  profits  of  business  should  not  be  touched 
before  they  amounted  to  £600,  and  then,  with 
C.'s  consent,  an  agreed  sum  might  be  with- 
<liawn  on  account  of  W^  and  a  like  sum  for 
account  of  C.  None  of  the  creditors  knew  that 
the  lather  had  anything  to  do  with  the  busi- 
ness. The  son  also  carried  on  two  other 
<li8tinct  businesses  in  his  own  name.  In 
bankruptcy  proceedings  against  the  son,  keld, 
that  the  fitther  was  not  a  partner  in  the  under- 
writing business.— JSb  parte  Tennant,  In  ft 
ffaward,  6  Ch.  D.  303. 

PalMl.~In  1865,  a  patent  for  skates  was 
granted  in  England.  Two  years  before,  a 
foreign  book,  giving  a  general  description  of 
the  invention,  was  sent  to  the  library  of  the 
Patent  Office.  A  few  weeks  before  the  granting 
of  the  patent,  another  foreign  book,  containing 
a  drawing  of  the  invention,  was  sent  to  the 
library.  The  book  was  not  catalogued,  but 
was  in  a  room  open  to  the  public,  where  a 
librarian  testified  that  he  once  noticed  it  before 
the  date  of  the  patent,  ffeld,  not  to  be  prior 
publication.— PZtiNp/on  v.  SpOliTf  6  Ch.  D.  412. 

JPreno^pltdfi.  •— A  respectable  iSumer  and 
church  elder  courted  a  young  lady  for  some 
years,  and  they  were  finally,  in  1860,  married, 
while  she,  to  his  knowledge,  was  in  an 
advanced  stage  of  pregnancy.  Seven  weeks 
afterwards,  she  was  delivered  of  a  daughter. 
The  matter  was  kep^  secret,  and  the  child 
removed  to  another  part  of  the  country,  where 
the  husband  supported  her  till  she  became  able 
to  support  herself.    In  1876,  the  girl  claimed 


to  be  his  daughter ;  and  he  brought  this  action 
to  have  it  declared  that  she  was  not.  Both 
husband  and  wife  swore  to  that  effect;  and  the 
wife  told  two  diffeient  stories  to  account  for 
her  pregnancy.  Beld^  that  the  presumption  of 
paternity  against  the  husband  was,  under  the 
circumstances,  almost  irresistible,  and  that  the 
burden  was  on  him  to  show  affirmatively  the 
contrary,  and  this  he  had  fidled  to  do.<— (7arfiMr 
V.  Oardneff  2  App.  Gas.  723. 

Frimtjf,    See  TtUgraph, 

ProfiU, — See  PoHnrnkip. 

Public  Wonh^  Aety  1874.— 1.  The  Arohes 
Court  of  Canterbury  found  the  Rev.  0.  J. 
Bidsdale  to  have  offended  against  the  ecclesi- 
astical law,  in  that  (1)  he  wore,  during  the 
service  of  holy  communion,  vestments  known 
as  an  alb  and  chasuble ;  (2)  he  said  the  prayer  of 
consecration  in  the  communion  service  while 
standing,  so  that  he  could  not  be  seen  by  the 
people  to  break  the  bread  and  take  the  cup  in 
his  hand ;  (3)  he  used  in  the  communion  ler- 
vioe  wafer  bread,  instead  of  bread  such  as  is 
usually  eaten;  (4)  he  placed  and  retained  a 
cycifiz  on  the  screen  between  the  chanoel  and 
the  nave  or  body  of  the  church.  On  appeal  to 
the  Judicial  Committee  of  the  Privy  Council, 
ktUf  that  the  first  and  fourth  chaiges  were 
established,  and  the  Judgment  of  the  Arches 
Court  should  be  affirmed ;  and  that  the  second 
and  third  findings  were  not  sustained  by  the 
form  in  which  the  charges  were  made,  and 
should  be  disallowed.  A  very  full  historical 
discussion  of  the  ecclesiastical  law  and  pracUoe 
applicable  to  the  caae,^Ridtdaie  v.  Ciifion,  2 
P.  D.  276. 

2.  A  reredos  made  of  Caen  stone,  of  which 
the  central  compariment  showed  the  Saviour 
on  the  cross  and  the  figures  of  St.  John  and 
the  three  Marys,  all  carved  in  relief,  was  set  up 
in  a  new  church.  The  bishop  refused  to  con- 
secrate the  church  until  it  was  taken  down. 
This  was  done,  and  the  church  consecrated. 
On  petition  for  leave  to  replace  the  same,  AeM, 
that  the  petition  should  be  granted. — Hughe*  v. 
Edwardej  2  P.  D.  361. 

PubUcaHan.'-See  PaUnt. 

Railway. — A  railway  company  contracted  to 
carry  cattle  from  Ireland  to  Huntingdonsliire, 
in  England.  The  railway  company  employed 
a  steamer  not  belonging  to  the  company,  nor 
worked  by  it,  to  convey  the  cattle  fix>m  Dublia 
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to  Liverpool.  On  the  voyage,  the  cattle  were 
lost  through  the  negligence  of  the  master  and 
crew  of  the  steamer.  The  form  of  contract 
employed  by  the  railway  company  declared 
that  the  company  would  not  be  liable  for  loss 
or  damage  arising  from  such  negligence,  or 
from  any  accident  whatever  incident  to  naviga- 
tion. Seldj  that,  under  the  scheme  of 
legislation  made  up  of  the  Traffic  on  Railways 
and  Canals  Act,  1864  (17  A  18  Vict.  c.  31),  the 
Railways  CUuses  Act,  1863  (26  k  27  Vict.  c.  92), 
the  Railways  Regulation  Act,  1868  (31  k  32 
Vict.  c.  119),  and  the  Railways  Regulation  Act, 
1871  (34  k  35  Yict.  c.  78),  these  conditions 
embodied  in  the  contract  were  unreasonable 
and  void;  that  the  company  was  liable 
exactly  as  it  would  have  been  had  it  been  the 
owner  of  the  vessel ;  and  that  it  could  not  set 
up  as  a  defence  in  a  suit  like  this  for  damages 
its  own  illegal  action  in  working  a  steauiboat. 
-^Doolan  v.  The  Midland  Railway  Co.,  2  App. 
Cas.  792. 

Sherif. — Heldf  that  a  sheriflf  had  made  in 
substance  a  levy,  and  was  entitled  to  his 
poundage  and  fees,  where  he  went  to  i^e 
debtor's  house  with  a  warrant  and  demanded 
payment,  and  told  the  debtor  he  should  go  on 
to  sell  if  the  amount  was  not  paid,  and  the 
debtor  paid— ^unciki  v.  The  Bath  Colliery  Com- 
panyj  LimiUd.    Ex  parU  Biuicke,  2  Ex.  D.  459. 

Shipping  and  AdmiraUy. — In  an  action  of  co- 
ownership  in  a  vessel  against  J.  H.,  formerly 
sole  owner,  G.  W.  alleged  and  proved  that  a 
bill  of  sale  of  a  moiety  of  the  vessel  from  J.  H. 
to  T.  W.  was  duly  registered,  and  that  G.  W. 
had  purchased  and  paid  for  that  moiety,  receiv- 
ing therefor  a  bill  of  sale  from  T.  W.,  which 
was  also  duly  registered.  J.  H.  stated  in 
defence  that  he  never  gave  a  bill  of  sale  of  or 
sold  said  moiety,  and,  if  registration  thereof 
had  been  made,  it  was  fraudulent.  Held,  that 
the  plaintiff^  being  a  bona  fide  holder  for  value, 
was  not  affected  in  his  rights  by  the  alleged 
fraud;  and  his  demurrer  to  that  part  of  the 
defence  alleging  fraud  was  sustained.  —  The 
Borloek,  2  P.  D.  243. 

<Sftofuiffr.— See  Libel  and  Slander, 

SolieUor. — See  Attorney  and  CHetU. 

Specific  Performance, — 1.  An  agreement  for  a 
lease  for  thirty  years  was  duly  executed  Sept. 
6, 1876;  but  it  did  not  state  when  the  lease 
was  to  begin.    It  appeared  that  the  proposed 


lessor  knew  the  purpose  for  which  the  premises 
were  leased  and  to  be  used ;  but  he  refused  to 
complete  the  lease,  and  the  lessee  was  kept  out 
for  a  good  many  weeks.  On  a  suit  for  specific 
performance  and  for  damages,  held^  that  the 
agreement  was  a  sufficient  memorandum  under 
the  Statute  of  Fmuds,  and  under  it  the  lease 
must  be  held  to  commence  immediately,  and 
that  there  must  be  specific  performance  and 
damages  for  the  plaintiff's  loss  of  profits  in  the 
business  which  he  leased  the  premises  to  carry 
on,  during  the  time  he  was  kept  out. — JaqueM  v. 
Millar,  6  Ch.  D.  153. 

2.  Dec.  23, 1861,  M.  took  a  lease  from  A.  of 
certain  premises  for  ten  years,  with  the  option 
in  M.  at  any  time  during  the  term  to  purchase 
the  premises  for  £3,500,  upon  payment  of  which 
to  A.  the  lease  should  determine,  and  M.  should 
be  entitled  to  an  assignment  thereof.  Jan.  23, 
1863,  A.  mortgaged  the  premises  to  G.  In  July, 

1867,  after  some  negotiations  looking  to  a  pur- 
chase by  M.,  the  latter,  by  his  solicitor,  gave 
notice  to  A.  and  G.  that  he  intended  to  pur- 
chase. A  draft  of  a  conveyance  of  the  premises 
to  M.  was  prepared,  but  was  not  completed^ 
owing  to  a  failure  between  A.  and  G.  to  agree 
as  to  whom  the  purchase-money  should  be  paid. 
This  was  the  subject  of  a  correspondence 
between  July,  1867,  and  March,  1868.    In  July,. 

1868,  G.  gave  M.  notice  to  pay  the  rent  to  him  ; 
and  M.  made  him  some  payments  at  odd  times, 
the  receipts  whereof,  both  before  and  after  the 
date  for  the  termination  of  the  lease,  were 
generally  expressed  to  be  for  rent.    In  Nov.,. 

1872,  A.  went  into  bankruptcy;  and,  May  I, 

1873,  the  trustee  in  bankruptcy  informed  U. 
that  he  proposed  to  sell  the  premises,  and  gave 
M.  the  first  chance.  M.  said  nothing  about 
having  already  agreed  to  purchase  until  after  a 
second  interview,  when  he  set  up  the  claim,, 
and  in  July,  1873,  filed  his  bill  for  specific  per- 
formance. Therein  he  set  up  the  additional 
fiu^t,  that  he  had,  with  the  knowledge  of  both 
A.  and  G.,  expended  about  £300  in  improve- 
ments on  the  premises  since  1867.  Held,  that 
the  optional  clause  in  the  lease,  followed  by 
the  notice  given  in  1867,  formed  a  good  con-^ 
tract ;  but  that  M.,  through  his  delay  in  acting 
from  March,  1868,  to  May,  1873,  had  loKt  his 
right  to  specific  performance,  and  the  fact  that 
he  was  in  possession  did  not  alter  the  case,  as 
he  was  in  during  that  time,  not  under  the- 
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contract  as  purchaser,  but  as  tenant  under  the 
\etM,-^Mi!l8  Y.  Haywood,  6  Ch.  D.  196. 

Stoppage  in  Tranniu,-^Yf .,  a  trader  in  Fal- 
month,  purchased  goods  of  B.,  a  merchant  in 
London.'  On  Oct  27, 1876,  B.  sent  an  inroice 
to  W.  The  goods  were  put  on  board  the  same 
day.  The  steamer  sailed  October  29,  and 
arrired  at  Falmouth  October  31,  when  the 
goods  were  put  into  the  warehouse  of  C, 
wharfinger  and  agent  of  the  steamer  company. 
In  the  erening  of  October  30,  or  the  morning 
of  October  31,  the  bill  of  lading  arrived.  Oc- 
tober 30,  W.  absconded,  and,  Norember  4,  he 
was  adjudged  banlmipt.  The  same  day,  B. 
telegraphed  to  C.  not  to  deliyer  the  goods.  It 
appeared  that  C.  was  in  the  habit  of  receiring 
goods  and  holding  them  at  the  risk  of  the  con- 
signee, and  that  he  had  the  exclusive  right  as 
against  the  steamer  company  of  delirering  the 
goods. .  One  condition  of  delivery  was,  that  the 
freight  should  be  paid.  C.  testified  that  he 
considered  himself  in  all  cases  the  agent  of  the 
constg^ee  from  the  time  of  the  arrival  of  the 
goods  on  the  wharf.  Held^  that  the  goods  were 
still  in  transit  when  B.'s  message  arrived.  C. 
was  not  agent  of  the  consignee.— ^z  parU 
Barrow.     In  re  WoredeU,  6  Ch.  D.  783. 

Telegraph. — ffetd,  afi&rming  the  decision  of 
the  Common  Pleas  Division,  that  an  action 
cannot  be  maintained  against  a  telegraph  com- 
pany by  the  receivers  of  a  telegram,  for  negli- 
gence in  the  delivery  thereof,  in  consequence  of 
which  negligence  the  receivers  suffer  damage. — 
Viekeon  v.  BeuUr's  Telegraph  Co.y  3  C.  P.  D.  1  ; 
8.  c.  2  C.  P.  D.  62  ;  1  Legal  News,  37. 

Vendor  and  Purehaeer. — A.  tenant  for  life 
without  power  to  lease  undertook  to  grant  a 
sixty  years'  lease  at  Sd.  rent,  with  a  covenant 
for  quiet  enjoyment,  the  lessee  to  erect  a  house, 
as  he  in  fact  did.  The  lessee  died,  and  his  son 
p«id  rent  to  H.,  who  had  come  into  possession 
of  the  fee.  Subsequently,  H.  conveyed  the 
property  to  the  plaintiff,  subject  to  the  sixty 
yean*  lease,  which  he  supposed  valid.  The 
plaintiff  sued  for  immediate  possession.  Meld, 
that  he  was  entitled.— AnilA  v.  Widlake,  3  C.  P. 
D.  10. 

WatereourBe.-^^e  Mine,  2. 

Wai.—l.  TesUtor  left  £6,000  in  trust  for  his 
two  daughters  J.  and  A.,  for  their  respective 
lires^  in  equal  moieties,  and  "  from  and  imme- 
diately after  the  several  deceases  of  each  of 


them,  leaving  lawful  issue  or  other  lineal 
descendants  or  them  surviving,"  upon  trust  to 
pay,  assign,  and  tnmsfer  the  principal  fund  ^'  of 
her  or  them  so  dying  unto  her  or  their  chiM  or 
children,  or  other  lineal  descendants,  respect- 
ively, .  .  such  child  or  children,  or  othea 
lineal  descendant^  to  take  per  etirpet  and  not 
per  eaptia,  .  .  to  be  paid  .  .  to  them 
respectively  when  and  as  they  respectively  shall 
attain  the  age  of  twenty-one  years."  The 
income  to  be  applied  meantime,  if  necessary, 
for  their  support ;  "  nevertheless,  the  .  • 
shares  of  the  said  child  or  children,'^  in  the 
principal,  «  shall  be  absolute  vested  interests  in 
him,  her,  or  them  immediately  on  the  decease 
of  his,  her,  or  their  respective  parent  or 
parents."  In  case  a  daughter  should  die 
without  leaving  « issue  or  lineal  descendants 
her  surviving,"  there  was  a  gift  over  to  the 
other  daughter  and  her  issue  and  lineal' 
descendants,  in  similar  form ;  and,  in  case  both- 
daugbters  should  so  die,  a  gift  over  to  third 
persons.  Held,  that  the  children  of  a  daughter 
who  died  before  their  mother's  death  did  not 
take.— &%  V.  WhiUaker,  6  Ch.  D.  239. 

2.  Testator  began  as  follows:  «As  to  my 
estate,  which  God  has  been  pleased  in  his  good 
providence  to  bestow  upon  me,  I  do  make  and 
ordain  this  my  last  will  and  testament  as 
follows  (that  is  to  say)."  He  then  devised  a 
fiurm ;  then,  in  an  informal  way,  another  farm  r 
he  then  made  seven  money  bequests  and  a  gift 
of  shares  in  a  company,  gave  his  executors  £100 
each,  and  made  M.,  B.,  and  0.  his  "  residuary 
legatees.''  He  possessed  other  freehold  lands 
besides  those  mentioned  in  the  will.  Meld^, 
that  such  lands  passed  to  M.,  B.,  and  0.,  as 
<<  residuary  legatees."— ITu^Am  v.  Pritchard,  ^ 
Ch.  D.  24. 

3.  Testator  gave  his  brother  J.  8.  all  his  reafi 
and  personal  estate,  with  full  power  to  give,, 
sell,  and  dispose  of  it  in  any  way  he  should 
see  fit,  and  appointed  him  sole  executor.  The 
will  then  proceeded  thus:  "But  provided  he 
shall  not  dispose  of  my  said  real  and  personal 
estate,  or  any  part  thereof,  as  aforesaid,  then,, 
and  not  otherwise,  I  do  hereby  give,  devise,  and 
bequeath  my  said  real  and  personal  estate,  or 
such  part  or  parts  thereof  as  he  shall  not  so 
dispose  of^  in  the  manner  following."  The 
testator  then  proceeded  to  dispose  of  his  pro- 
perty  by   a    series    of    trusts,    entails,    and 
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^oontingent  remainders ;  and,  after  aome  specific 
legacies,  gave  to  H.  and  P^  two  of  the  bene- 
^ciaries,  the  household  fnrnitore,  Ac.,  to  hold 
in  trust  as  heirlooms  for  whoerer  should 
succeed  under  the  provisions  of  the  will  to  the 
property  in  the  house ;  gave  the  residue  of  his 
property  to  the  said  H.  and  J>.,  upon  trust  to 
sell  and  convert  "with  all  conyenient  speed 
after  the  death  of  the  suriTon  "  of  himself  or 
his  said  brother  J.  6.  -  and  the  said  H.  and  D. 
were,  in  this  part  of  the  will,  appointed  execu- 
tors. The  expression,  « the  sunriTor  of  myself 
•and  my  said  brother"  J.  8.,  occurred  in  several 
places  in  the  will.  J.  8.  died  in  the  testator's 
liietirae.  Held,  that  the  gift  to  J.  8.  was  a  gift 
for  life,  with  power  of  appointment  and  a  gift 
over  on  J.  S.'s  ihilure  to  i^point^  or  on  his 
death  in  testator's  lifetime;  and  this  latter 
ewnt  having  happened,  the  gift  over  took  effect 
on  the  death  of  the  tei  tator.— /n  re  Stnnffef'$ 
SHat$,    Show  V.  Janes-Ford,  6  Ch.  D.  2. 

4.  A  testator  recited  that  his  son  had  become 
indebted  to  himself  in  various  sums,  and  be- 
queathed to  the  son  the  sums  mentioned,  and 
released  him  from  payment  thereof.  Between 
-the  date  of  the  will  and  testator's  death,  the  son 
hecame  still  farther  indebted  to  the  fiither. 
Held,  that  these  sums  were  not  covered  by  the 
will,  under  the  Wills  Act  (l  Vict  c.  26).— 
£venU  r.JSvereU,  6  Ch.  D.  122. 

5.  A  testator  gave,  devised,  and  bequeathed 
^  all  the  real  and  personal  estate  which  I  am 
or  shall  or  may  be  entitled  to  under  the  will  of 
my  lata  uncle  J.  M."  to  the  defendants.  He 
bequeathed  to  the  plaintiff  the  residue  of 
his  personal  estate.  Between  the  date  of  the 
will  and  the  testator's  death  he  received  X800 
from  his  uncle'd  estate,  and  invested  i;600 
thereof  in  railway  stock.  He  purchased  before 
his  death  £3,500  more  of  this  stock ;  and  at 
his  death  the  whole  £4,100  stock  was  standing 
in  his  name,  ffeld,  that  the  defendant  was 
entitled  to  the  £600  stock.— Jfor^aa  v.  Thpmae, 
-6  Ch.  D.  176. 

6.  A  testator  provided  that  his  residuary 
estate  should  be  divided  into  sevenths,  gave 
one-seventh  to  each  of  his  two  sons  absolutely, 
and  the  remaining  five*sevenths  to  trustees  to 
pay  the  income  to  his  five  daughters,  Elisabeth, 
Sarah,  Eliza,  Mary,  and  Hannah,  during  their 
respective  lives,  in  equal  shares.  Upon  the 
^eceas<i  of  Slizabeth,  the  trustees  should  pay 


one-fifth  of  the  fund  to  the  children  of  Elisa- 
beth ;  upon  the  decease  of  8anh,  one-fifth  to 
the  children  of  Sarah  \  upon  the  decease  of 
Bliaa,  one-fifth  to  the  children  of  Mary;  and 
upon  the  decease  of  Hannah,  one-fifth  to  the 
children  of  Hannah.  The  testator  made 
mention  in  a  subsequent  part  of  the  will  «  of 
the  issue  of  any  of"  his  daughters^  without 
discriminating,  ffeld,  that  the  will  must  be 
construed  by  interpolating  a  provision  for  the 
children  of  Elisa  on  her  death  similar  to  that 
made  for  the  others,  and  a  clause  stating  that 
the  provision  for  the  children  of  Mary  should 
take  effect  on  the  death  of  Maiy,  instead  of  on 
the  death  of  Elisa.— /a  n  JUiffim,  BM^fim  v. 
Brining,  6  Ch.  D.  133. 


TEE  SARLY  FRENCH  BAR, 

In  the  earlier  period  of  the  French  Irmt  the 
proceedings  in  the  ecclesiastical  couits  were 
conducted  wholly  in  the  Latin  language;  in 
the  secular  courts  the  vulgar  tongue  alone 
was  used ;  but  the  technical  terms  of  the  law, 
the  pedantry  and  affectation  of  lawyers  and 
Judges  rendered  their  speech  nearly,  if  not 
quite,  incomprehensible  to  the  public  at  large ; 
so  that  the  French  that  was  heard  in  the  courts 
was  as  different  fix>m  that  of  the  common  people 
as  was  that  of  the  prioress  of  Chaucer : 

**  And  Frenoh  she  spake  ftill  fayre  and  fetisly. 
After  the  loole  of  Stratford  att«  Bowe, 
For  French  of  PariB  was  to  hire  nnknowe.*' 

Thus  when,  in  1393|  the  kings  of  England 
and  France  were  treating  for  a  tmoe,  the 
English  commissioners  could  not  undsntand 
the  language  of  the  French  lawyers  who  repre- 
sented their  adversary ;  and  Froissart  «^  that 
the  English  excused  themselves  in  the  diaous- 
sion  by  saying,  « that  the  French  which  they 
had  known  from  infimcy  was  not  of  the  same 
nature  and  condition  as  that  which  the  derka 
of  law  used  In  their  treaties  and  proposals.' 
As  the  English  of  the  higher  classes  of  that 
day,  such  as  would  be  selected  lor  agreeing  on 
a  truce  with  the  enemy,  generally  understood 
French  quite  as  well  as  their  own  language,  it 
would  seem  that  the  dialect  of  the  bar  of  which 
they  complained  must  have  been  peculiarly 
barbarous  and  uncouth.  6uch,  however,  waa 
the  fiishion  of  the  age ;  science  and  learning  of 
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all  kinda  relied  themselTes  in  obecnrity,  and 
sought  to  enhance  the  popular  respect  by  an 
air  of  profound  mjsterj. 

At  a  time  when  the  spiritual  courts  engrossed 
a  large  part  of  the  legal  business  of  the  country, 
and  when  causes  in  the  civil  courts  were  often 
tried  by  wager  of  iMtttle,  the  demand  for  lawyers 
was  limited;  the  fbncUona  and  station  of 
lawyers  were  somewhat  uncertain,  and  the  bar 
could  hardly  claim  the  dignity  of  being  a 
separate  inatitution.  In  the  ecclesiastical  courts, 
the  preparation,  management  and  trial  of  causes 
was  entrusted  to  persons  who  had  taken  clerical 
or  priestly  orders ;  a  class  of  men  who,  howerer, 
not  being  content  with  this  ezcluslTe  pririlege, 
appeared  also  as  advocates  in  the  secular  courts, 
notwithstanding  there  was  a  rule,  more  often 
broken  than  kept,  which  forbade  them  to  appear 
«zcept  in  their  own  courts,  unless  in  cases 
where  the  interests  of  the  church  were  con- 
cerned ;  a  wide  and  rague  exception,  since  it 
might  be  asserted  that  the  church  was  con- 
cerned in  all  questions  touching  good  morals, 
which  are  in  some  way  inyolYed  in  nearly  every 
judicial  proceeding.  The  superior  learning  of 
the  clergy,  Joined  to  the  veneimtion  in  which 
they  were  held  by  the  people,  gave  them  great 
advantages  in  enabling  them  to  intrude  them- 
selves into  the  secular  courts,  where  they 
affected  to  appear  less  in  the  guise  of  partisans 
than  as  defenders  of  morality  and  religion. 
8ome  of  these  made  the  practice  of  law  a  regular 
pursuit ;  they  possessed  ability  and  sometimes 
achieved  distinction;  at  least  one  of  them 
became  a  bishop  and  another  a  pope.  They 
had  a  double  chance  of  promotion,  from  the 
«rown  and  firom  Bome.  Since  we  perceive  that 
the  secular  lawyers  adopted  the  style  of  the 
spiritual  brethren,  and  accepted  their  canons  of 
taste,  there  is  reason  to  suppose  that  the  in- 
fluence of  the  latter  outweighed  that  of  the 
former ;  but  there  is  but  little  or  no  evidence 
extant  of  any  hostility  growing  out  of  the  rivalry 
of  these  two  orders,  which  might  otherwise 
have  been  brought  forward  as  a  reason  for  the 
fact  that  in  all  the  subsequent  and  long  pro- 
tracted struggles  between  the  crown  and  the 
Bomnn  See,  the  bar  uniformly  ranged  itself  on 
the  side  of  the  crown.  At  first,  no  doubt,  the 
clergy  found  a  pretty  easy  victory  over  lawyers 
deficient  in  leamiog,  practicing  before  ignorant 
courts ;  but  as  the  laws  and  recognised  customs 


of  the  country  increased  in  number,  and  grew 
more  diversified  in  detail,  it  became  more  and 
more  difiicult  to  keep  up  with  the  rules  of 
decision  under  two  di£ferent  codes  of  laws ;  the 
result  of  which  was  that  the  clergy  were  gradu- 
ally forced  to  recede  to  their  own  tribunals. 

The  French  bar,  as  understood  in  modem 
times,  traces  its  lineage  to  the  ordinances  of  St. 
Louis,  dated  in  1270,  which  prescribed  in  some 
measure  the  duties  of  advocates.  Three  things 
were  required  of  them,  loyalty,  courtesyi  <ii8- 
interestednesB.  It  seems  that  it  required  such 
a  quantity  of  words  to  display  these  three 
qualities  that  it  soon  became  necessary  to  add 
a  fourth ;  for,  in  a  very  few  yean  later,  brevity 
was  also  strictly  enjoined ;  and  this  last  quality 
appeared  to  be  the  moat  difficult  of  all  to  be 
attained.  Before  the  close  of  the  thirteenth 
century  a  magistrate  gave  the  following  charge 
to  the  bar :  «  Oood  method  is  needful  to  advo- 
cates, and  to  all  sorts  of  people  who  have  to 
plead  for  themselves,  or  for  otheis ;  and  when 
they  set  forth  their  pleas  they  should  compress 
the  facts  in  as  few  words  as  they  can,  the  con- 
tention being,  however,  all  comprised  in  the 
words;  for  the  memory  of  man  retains  more 
easily  a  few  words  than  many,  and  they  are 
more  agreeable  to  the  judges  who  receive 
them.**  Time  and  again  the  courts  renewed 
the  protest  against  that  prolixity  which  in  early 
times  seemed  to  be  almost  inseparable  from  the 
law,  and  which  in  a  variety  of  forms  still 
adheres  to  it.  There  is  something  even 
pathetic  in  the  appeals  of  judges,  who  must 
have  suffered  much,  against  the  prevailing 
redundancy  of  the  pleadings,  written  and  oral. 
Advocates  were  Implored  <<to  leave  off  all 
digressions  in  order  that  they  might  go  straight 
to  the  material  points,  to  avoid  useless  replies 
and  repetitions,  not  to  employ  subterfuges  and 
circumlocutions,"  which  then,  for  the  first  time, 
began  to  be  called  chicanery. 

Then,  as  if  all  patience  were  well  nigh  lost, 
thn  charge  proceeded  to  recommend  to  the  bar 
that  <<  in  speaking  they  should  not  open  their 
mouths  inordinately  wide ;  neither  should  they 
gesticulate  at  random  with  their  heads  and 
feet ;  nor  disfigure  their  tuies  with  contortions ; 
nor  display  a  great  pomp  In  small  cases ;  in 
short  that  their  voices  and  discourse  should  be 
in  harmony  with  the  subject  on  hand." 

In  those  days  the  court  of  Parliament  and 
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the  adyocateB  practicing  in  it,  who  were  divided 
into  consulting  advocates  and  speaking  advo- 
cates, followed  the  king  in  all  his  movements ; 
and  hence  was  hrought  ahout  a  graduation  of 
fees  based  in  some  degree,  curiously  enough, 
on  the  style  in  which  the  advocate  travelled. 
A  writer  of  that  age  says,  "Their  salary  is 
regnlated  by  days,  according[  to  the  importance 
of  the  affair,  according  to  their  learning  and 
their  estate ;  for  it  is  not  reasonable  that  an 
advocate  who  goes  on  horseback  should  receive 
as  laige  wages  as  one  who  travels  with  two 
horses,  or  with  three  or  more."  It  would 
appear,  therefore,  that  a  one-horse  lawyer  was 
at  the  lowest  grade  of  the  profession. 

The  fees  do  not  seem  to  have  been  very  large, 
and  we  are  told  that  often  the  lawyers  pleaded 
without  pay  for  relatives,  «  or  for  the  poor,  in 
the  name  of  our  Lord."  They  were  forbidden 
by  the  rules  of  the  order  to  refuse  their  services 
in  defence  of  a  party  who  was  indigent  or 
oppressed,  under  penalty  of  expulsion  from  the 
bar.  If  a  lawyer  practised  without  pay,  no 
oath  of  office  was  administered,  but  he  could 
not  chai^ge  any  fees  until  he  had  taken  an  oath 
of  office  "  to  maintain  himself  in  the  office  of 
advocate  well  and  loyally,  and  not  knowingly 
to  sustain  any  but  a  good  and  loyal  cause." 

It  must  not  be  supposed  that  when  a  cause 
was  to  be  tried  by  wager  of  battle  the  lawyers 
had  nothing  to  do  with  the  case ;  for  the  alle- 
gations on  either  side  were  drawn  up  by  lawyers, 
so  as  to  form  a  regular  issue  ;  and  these  allega- 
tions were  read  on  the  ground  before  the  parties 
engaged  in  the  combat.  But  here  the  place  of 
the  lawyer  was  quite  subordinate;  and  as  all 
the  persons  present  would  prebably  be  anxious 
for  the  fight  to  begin,  he  was  specially  admon- 
ished, in  matters  of  this  kind,  to  be  brief,  and  to 
see  that  his  language  was  direct.  It  was  also 
needful  that  he  should  speak  with  such  prudence 
and  discretion  as  to  say  nothing  of  his  own 
motion  tending  to  injure  or  insult  the  adverse 
party ;  for  if  he  should  do  so,  he  ran  a  great  risk 
of  becoming  a  principal  in  a  like  contest,  in 
which  he  would  require  the  presence  of  some 
other  lawyer  to  perform  a  similar  service  for 
himself ;  and  at  least  one  instance  is  recorded 
where  an  advocate,  who  was  performing  a  pro- 
fessional duty  of  this  sort,  was  called  into  the 
field,  on  wager  of  battle,  for  some  unlucky  word 
which  he  had  inserted  in  his  pleadings ;  though 


it  is  said  that  he  got  off  with  a  good  scare.  The 
odds  between  a  lawyer,  who  had  probably  never 
put  on  a  coat  of  mail  in  his  life,  and  a  knight, 
who  had  been  accustomed  to  all  military  exer- 
cises from  his  in&ncy  up,  were  obvious  enough. 
According  to  the  theory,  indeed,  this  inequality 
was  a  matter  of  no  significance,  since  Heaven 
was  supposed  to  fight  on  the  tide  of  the  right, 
and  to  overthrow  the  wicked ;  so  that  all  the 
champion  of  innocence  had  to  do  was  to  go 
through  the  motions  of  a  combat^  in  the  serene 
confidence  that  his  humble  efforts  would  be 
rendered  effectual  by  supernatural  aid.  It  would 
seem,  therefore,  that  the  lawyer  in  question  was 
a  little  skeptical  on  this  point,  or  else  that  he 
was  too  modest  to  expect  the  divine  interference 
in  his  behalf. 

The  same  barons  who  settled  their  disputes 
by  the  short  arbitrament  of  the  sword,  sat  in 
judgment  between  parties  who  preferred  a  more 
peaceable  solution  of  their  controversies.  When- 
ever they  happened  to  be  in  Paris,  they  sat  as 
judges  if  it  so  pleased  them,  in  the  Court  of  Par- 
liament.   Fancying,  as  ignorant  men  often  do, 
that  they  had  a  great  knack  of  deciding  cases^ 
they  rarely  missed  a  favorable  opportunity  of 
assuming  a  place  on  the  bench.  Their  opinions 
are  not  cited,  because  they  gave  none.    Their 
preference  was  to  decide  in  favor  of  plaintiff'  or 
defendant,  with  but  little  discrimination  as  to 
details ;  but  as  sometimes  nothing  could  be  done 
without  recourse  to  writings  and  figures,  there 
were  connected  with  the  court  certain  learned* 
men  of  the  law,  who  acted  as  private  advisers 
to  the  judges  in  matters  of  unusual  difficulty. 
In  the  course  of  time  these  jurisconsults,  as  they 
were  called, were  occasionally  requested  to  sit  on 
the  bench  with  the  judges  for  the  convenience 
of  consultation  and  the  better  despatch  of  basi> 
ness ;  and  it  came  to  pass  at  last  that  they 
acquired  the  right  to  sit  there,  as  it  were  by 
prescription,  and  to  hold  the  court  alone  when 
its  barons  were  absent,  as  they  were  for  the  first 
time  during  the  long  wars  of  the  reign  of  Char- 
les the  YI.    Their  absence  enabled  the  admin- 
istration of  justice  to  assume  a  more  regular 
form,  and  the  law  a  more  settled  accuracy.     In 
the  course  of  time  the  barons  found  themselves 
unable  to  keep  up  with  these  changes,  which 
made  the  rude  country  barons  ridiculous  where 
they  had  formerly  been  distinguished  for  ease 
and  readiness  of  decision ;  and  as  they  were  not 
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supposed  to  learn  new  thingp,  tliej  gradually 
withdrew  from  a  court  which  they  were  no 
longer  qualified  to  adorn.  Thus,  as  the  lawyers 
had  managed  to  exclude  the  clergy  from  the  bar, 
they  at  last  supplanted  the  barons  on  the 
bench  ;  a  result  which  the  latter  accepted  only 
with  feelings  of  deep  jealousy  and  resentment, 
yielding  reluctantly  to  an  influence  which  they 
could  not  exactly  understand. 

After  the  Court  of  Parliament  of  Paris  was 
made  sedentary  in  that  city  by  an  edict  of 
Philip  the  Fair,  the  bar  bej^an  to  take  on  more 
regular  functions;  and  it  rapidly  dereloped 
into  its  modern  form,  and  acquired  its  modern 
attributes.  From  that  time  the  more  able, 
learned  and  eloquent  members  of  the  bar,  en- 
tering upon  a  more  unimpeded  career,  rose  last 
to  wealth,  influence  and  distinction  ;  but  for  a 
long  time  their  personal  safety  was  extremely 
precarious.  One  of  the  earliest  lawyers  of  great 
note  who  perished  by  Tiolence  was  Jean  des 
Mares,  a  humane  and  upright  man,  an  accom- 
plished jurist,  an  eloquent  advocate.  During 
his  long  life  he  was  devoted  to  the  crown,  and 
was  of  the  greatest  service  in  managing  public 
affairs.  When  he  was  seventy-one  years  of 
age,  a  mob  having  broken  out  in  the  city,  he 
addressed  the  infuriated  populace  in  favor  of 
moderation  and  peace.  It  is  not  known  how, 
in  doing  this,  he  gave  offence  to  the  king,  but 
Charles  YI.  commanded  him  to  be  seized  and 
tried  for  treason.  He  was  not  permitted  to 
speak  in  his  own  defence,  and  was  hurried  to 
the  scaffold  with  a  hundred  other  citizens  of 
Paris,  and  there  closed  an  lionorable  life  with 
the  calmness  of  a  philosopher  and  the  fortitude 
of  a  martyr.  In  other  instances  offended  nobles 
made  away  with  advocates  whose  tongues  they 
coold  not  otherwise  silence,  by  assassination, 
sometimes  private,  sometimes  judicial. 

We  have  seen  that  in  a  very  early  period  the 
bar  had  a  jargon  or  dialect  of  its  own ;  in  losing 
this,  other  strange  and  formidable  methods  of 
speech  came  In  vogue.  Whether  the  example 
was  at  first  set  by  the  cleigy  who  practiced  in 
the  courts,  whether  it  was  through  their  more 
general  influence,  or  for  whatever  other  reason 
it  may  have  ^en,  the  oral  pleadiugs  of  an  ad- 
vocate resembled  a  sermon  more  than  anything 
else,  and  invariably  began  with  some  text  of 
Scripinre  which  he  deemed  suitable  to  his  case, 


or  pertinent  to  the  remarks  which  he  had  to 
make.  The  foimal  partition  of  a  discourse  into 
regularly  and  extensively  numerated  divisions, 
which  has  been  so  often  ridiculed,  and  which 
has  become  so  odious  to  our  modern  ears,  was 
regarded  as  an  indispensable  requisite  of  a . 
forensic  oration ;  and  the  greater  the  number 
of  divisions,  tlie  greater  apparently  was  deemed 
the  discourse.  One  of  the  most  urgent  of  the 
orders  laid  upon  the  bar  was  that  they  should 
nuike  such  divisions :  <*  MaUriam  cauaarum 
tttartnn  divide  per  membra^  ut  meliua  eommendfa 
memoriceJ'  Of  all  the  recommendations  to  the 
bar,  a  satirical  writer  has  said,  this  rule  was 
only  dominated  by  the  first  rule  of  all :  "  Pra- 
/eras  aolventee  non  eolve/Uibut ;"  ("  you  shall  pre- 
fer those  who  pay  to  those  who  pay  not")  After 
citing  and  repeating  his  text  of  Scripture,  so 
that  the  ruling  idea  of  his  discourse,  the  theme 
of  all  his  variations,  should  not  be  lost  sight  of, 
the  advocate  proceeded  to  announce  the  divi- 
sions of  his  subject,  and  how  these  divisions 
were  to  be  subdivided.  What  followed  all  this 
was  a  complete  farrago  of  quotations  from  all 
authors,  heathen  and  divine,  thrown  in  appa- 
rently almost  at  random;  the  plaintiff  was  a 
Daniel,  a  Hyperion,  or  a  Joseph,  the  defendant 
a  Cleon,  a  satyr,  or  a  son  of  Belial ;  artificial 
parallels  between  incidents  in  the  trial  and 
some  fiible  of  mythology  were  long  drawn  out  j 
the  text  of  Scripture  was  repeated  at  the  begin- 
ning of  every  paragraph ;  half  of  the  speech 
would  be  in  Latin  and  Greek,  and  hardly  any 
part  of  it  to  the  purpose. 

Such  was  the  taste  of  the  age.  Looking  over 
these  dreary  intellectual  secretions,  which  seem 
to  us  to  be  only  persuasives  to  suicide,  we 
may  wonder  how  the  judges  could  endure  to 
listen  to  such  impertinent  medleys ;  and  yet  in 
only  one  recorded  instance  did  a  judge  manifest 
any  impatience  at  the  received  style,  and  we 
cannot  be  quite  certain  that  he  was  impatient 
then.  There  was  a  case  before  the  court  arising 
out  of  a  contract  to  manufeu^ture  or  sell  a  cer- 
tain number  of  jugs.  The  advocate  began  by 
citing  a  text  of  Scripture  to  the  effect  that  the 
potter  has  power  over  the  clay,  and  may  make 
one  vessel  to  honor  and  another  to  dishonor. 
Thti^  after  stating  the  divisions  of  his  subject, 
he  began  with  the  manufacture  of  earthenware 
vessels  among  the  Utruscans,  and  dwelt  at 
great  length  upon  the  caramic  art  among  the 
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Rdmans.  Coming  at  last  to  a  temporary  paaee, 
the  president  said:  ^JTow,  sir,  that  you  have 
got  the  Romans  in  the  jug,  you  can  proceed 
with  the  case." 

[To  be  continued.] 


CURRENT   EVENTS. 


ENGLAND, 

TaADi  Sbcrits. — In  the  case  of  Hogg  v. 
Darlejff  decided  Sn  the  Chancery  Division  of 
the  English  High  Court  of  Justice  on  the  25th 
of  March  last,  it  was  held  that  a  covenant  in 
restraint  of  trade,  although  it  is  unrestricted 
in  respect  of  space,  is  reasonable  and  therefore 
good  in  law,  if  it  relates  to  a  trade  secret.  In 
this  case  the  purchaser  of  the  business  of 
certain  manufacturers  and  sellers  of  well- 
known  disinfectants,  by  his  statement  of  claim 
alleged,  that  the  mode  by  which  those  disin- 
fectants were  manufactured  was  a  secret,  that 
the  vendors  of  the  business  (of  whom  the 
defendant  was  one)  had  at  the  time  of  the  sale 
entered  into  a  several  covenant  not  to  carry  on 
the  business  of  maniiiacturers  or  sellers  of  such 
disinfectants,  or  other  articles  of  a  similar  kind 
within  fourteen  years  from  that  date,  and  that 
the  defendant  had  infringed  this  covenant. 

QUEBEC. 

Batohnibrs.— Mr.  W.  H.  Kerr,  Q  C,  Mr.  R. 
Alleyn,  Q.C.,and  Mr.  Robert  N.  Hall,  Q.C.,  have 
been  elected  Batonnlers  for  the  Districts  of 
Montreal,  Qncbec  and  St.  Francis  respectively. 

UNITED  STATES, 

Tm  Bamkbupt  Law. — The  Senate  on  the  lOth 
inst.  passed  the  bill  to  repeal  the  bankrupt  law, 
amended  so  as  to  make  the  act  go  into  effect  on 
the  1st  of  September  next.  This  amendment 
was  a  concession  to  the  friends  of  the  existing 
law  who  have  gained  considerable  strength  in 
the  Senate.  We  trust  the  House  will  concur  in 
the  amendment,  as  a  refusal  to  do  so  migltt 
imperil  the  success  of  the  movement  for  repeal. 
While  an  immediate,  unconditional  repeal  of 
the  existing  statute  is  what  is  demanded  by  the 
great  majority  of  the  people,  there  is  an  in- 


fluential and  active  body  who  oppose  such  a 
course.  The  only  danger  to  the  movement  for 
repeal  is  in  »  disagreement  of  the  two  houses, 
which  the  friends  of  the  law  will  do  their  utmost 
to  bring  about. — Albany  Law  Journal. 

An  Injumotiom  Aoaibst  Mbbmbbig  IxrumNCB. — 
The  Boston  Adveriiter  says  :  «  A  bill  in  equity 
has  been  filed  in  the  office  of  the  clerk  of  the 
court  at  Salem,  by  Miss  Lucretia  Brown,  of 
Ipswich,  against  Daniel  H.  Spofford,  formerly 
of  Salem,  but  now  of  New  York,  in  which  she 
sets  forth  that  she  is  now  suffering  fimm  a  serious 
spinal  disease,  caused  by  the  mesmeric  influence 
which  Spofford  exerts  over  her,  and  she  petitions 
the  Supreme  Judicial  Court  for  an  iojunction 
against  Spofford,  to  restrain  him  from  further 
exerting  his  influence  upon  her.  The  case  is  a 
somewhat  curious  one,  and  luis  excited  consid- 
erable interest  in  the  community.  Spofford 
professed  to  cure  diseases  by  the  laying-on  of 
hands  and  mesmeric  influence.  It  appears  that 
he  was  a  pupil  of  Mrs.  M.  B.  Eddy,  of  Lynn, 
who  claims  to  have  acquired  the  art  of  healing 
all  diseases  by  a  special  revelation.  She  agreed 
to  impart  her  knowledge  to  Spofford  for  $100 
ca8h  and  ten  per  cent  on  his  future  accruing 
profits.  The  $100  was  paid,  but  the  royalty 
has  not  been,  and  Mrs.  Eddy  claims  that  Spof- 
ford has  set  up  in  the  practice  of  her  especial 
system,  and  has  interfered  with  her  in  several  of 
her  cases,  to  the  great  injury  of  her  patients. 
Miss  Brown's  case  being  one  of  those  in  which 
Spofford  has  exerted  a  counter  influence.  It 
does  not  appear  that  Spofford  was  ever  called 
professionally  to  Miss  Brown,  but  that  he  exerted 
his  influence  from  a  distance,  and  does  now 
from  New  Tork.  The  issue  of  the  application 
will  be  watched  with  considerable  interest.'' 


GENERAL  NOTES. 


Thb  Chimesb  in  thb  U.  S. — In  the  United 
States  Circuit  Court  for  the  District  of  OUIfor- 
nia,  on  the  29th  ult..  Judge  Sawyer  decided, 
in  the  case  of  a  Chinaman  who  applied  for 
naturalization,  that  a  Chinaman  is  not  a  white 
person  within  the  meaning  of  the  term  as  used 
in  the  naturalisation  laws,  and  not  entitled,  to 
become  a  citizen.  The  case  will  undoubtedly 
be  appeal  eii  to  the  Unit«Hi  States  Supreme 
Court. 
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No.  22. 


ASSIGNMENT  OF  LIFE  INSURANCE 

POLICIES. 

The  Supreme  Court  of  Rhode  Island,  in  the 

•caae  of  Clark  y.AlUn^  has  had  under  consideration 

-a  much  controverted  question  of  life  insurance 

law,  yiz.,  whether  a  life  policy  is  transferable 

outright  to  a  person  who  has  no  interest  in  the 

a 

life  insured.  One  Boss  had  insured  his  life  for 
^2000,  and  afterwards  assigned  the  policy  to 
defendant,  who  paid  the  premiums  as  they  fell 
^ae.  On  Ross'  death,  the  defendant  collected 
the  insurance,  and  the  action  was  brought  by 
Boss'  representative  to  recover  the  amount  col- 
lected, less  the  premiums  paid  by  the  defendant 
and  the  consideration  paid  for  the  assignment. 
The  Supreme  Court,  following  the  English 
rale,  (also  found  in  our  Code,  Art.  2591) 
lield  the  assignment  valid  and  dismissed 
^he  action.  The  Court  referred  to  the  conflict 
of  decisions  on  the  question  raised.  In  Massa- 
ohusetts  and  Indiana,  Chief  Justice  Burfee 
obseped,  it  has  been  decided  that  a  life  policy 
is  not  transferable  outright  tf)  a  person  who  has 
no  interest  in  the  life  insured.  SUvenSj  AdmW, 
▼.  Warren,  101  Mass.  664 ;  Franklin  Life  Int. 
Co.v.  HazzardjAl  Ind.  116.  A  similar  decision 
^but  in  a  case  having  peculiar  circumstances) 
lias  been  given  by  the  Supreme  Court  of  the 
Cfnited  States.  Cammack  v.  Lewit,  15  Wall.  643. 
The  reason  given  is,  that  it  is  unlawful  for  a 
person  to  procure  insurance  for  himself  on  a 
life  in  which  he  has  no  interest,  and  that,  there- 
fore, it  is  unlawful  for  him  to  take  an  absolute 
Assignment  of  a  policy  upon  a  life  in  which  he 
kas  no  interest;  for  otherwise  the  law  could 
always  be  easily  circumvented  by  first  having  a 
person  get  his  own  life  insured  and  then  taking 
an  assignment  of  the  policy.  And  it  is  also 
argned  that  the  gambling  or  wagering  element 
is  the  same,  and  the  temptation  to  shortea  the 
life  insured  is  the  same  in  the  one  case  as  in 
the  other. 

<<But,  on  the  other  hand,"  continued  the 
Chief  Justice,  «it  has  been  decided  in  England 
that  sQch  an  assignment  is  valid:  AnUey  t. 
Athley,  3  Sim.  149,  cited  without  disapproval 


by  Chancellor  Kent,  in  3  Kent* s  Com.  369, 
note.  The  reason  given  is,  that  such  an  as- 
signment is  not  within  the  prohibition  of  the 
English  statute,  14  Oeo.  3,  cap.  48,  and  that  the 
policy,  being  valid  in  its  inception,  is,  like  any 
other  valid  chMe  in  action,  assignable  at  the  will 
of  the  holder,  whether  the  assignee  has  an  in- 
terest in  the  life  insured  or  not.  This  view  has 
been  repeatedly  affirmed  in  New  York.  St. 
John  V.  American  Mutual  Life  Inturanee  Co.,  2 
Duer,  419;  also  in  13  N.  Y.  31,  on  appeal; 
Vakon  V.  National  Fund  Life  Asturance  Co.,  20 
N.  Y.  32 ;  and  see  Cunningham  et  al.  v.  Smith's 
AdmW,  70  Penn.  St.  450." 


JUDICIAL  CIRCUITS. 

The  amount  of  travel  imposed  upon  some  of 
the  judges  who  preside  over  Federal  Circuits 
in  the  United  States  is  not  generally  realised. 
It  is  true  that  these  immense  distances  are  no 

» 

longer  accomplished  in  a  coach  and  four,  but 
for  the  most  part  in  Pullman  and  Wagner  cars. 
The  tax  upon  the  energies  of  the  individual, 
however,  in  any  case  cannot  be  inconsiderable. 
Judge  Dillon,  addressing  the  Chicago  Bar  Asso- 
ciation recently,  at  a  dinner  under  the  auspices 
of  the  Association,  thus  referred  to  the  sub- 
ject :-r- 

<<The  trans-Mississippi  Federal  circuit  em- 
braces seven  States,  and  extends  in  an  unbroken 
reach  of  territory  from  the  British  possessions, 
on  the  north,  to  Louisiana  and  Texas,  on  the 
south ;  from  the  Mississippi,  on  the  east,  to  and 
including  the  Rocky  Mountains,  on  the  west. 
It  comprises  the  States  of  Minnesota,  Iowa, 
Nebraska,  Kansas,  Missouri,  Arkansas,  and 
Colorado.  In  each  of  these  States  there  are 
two  terms  a  year,  and  in  one  of  them  four  terms, 
making  sixteen  terms  annually.  With  the  ex- 
ception of  Arkansas  and  Colorado,  I  have,  for 
the  last  eight  years,  attended  twice  a  year  the 
terms  of  courts  in  each  of  these  States  and  in 
Arkansas,  and  in  Colorado,  since  its  admission, 
invariably  once  each  year  and  sometimes  twiccw 
The  distances  actually  travelled  are  immense, — 
not  less  than  ten  thousand  miles  a  year.  The 
distance  from  St.  Paul,  where  one  can  almost 
cast  a  stone  across  the  Mississippi,  to  Arkansas, 
where  the  stream  has  broadened  into  a  mighty 
and  majestic  river,  bearing  the  commerce  of 
twelve  States,  and  on  whose  lordly  bosom  hos- 
tile fleets  have  contended,  is  vast.    And  the 
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distance  from  the  great  city  of  St  Louis  to 
where  Denver  serenely  sits,  sentinelled  and 
begirt  hy  the  lolly  and  snow-clad  peaks  of  the 
Bocky  Mountains,  is  scarcely  less. 

"  The  dockets  are  crowded  with  canses,  ori- 
ginal and  appellate,  of  great  variety  and  im- 
portance,— dril  and  criminal,  at  law  and  in 
equity,  in  admiralty  and  in  bankruptcy.  And 
this  is  only  typical  of  the  condition  of  the 
other  circuits.  With  so  much  work,  and  with 
so  little  time  for  deliberate  and  sedate  con- 
sideration, mistakes  must  be  numerous.  But 
the  fault  lies  not  so  much  with  the  overworked 
judges  as  with  the  fEiulty  system  which  im- 
poses such  vast  labors  upon  them.  The  State 
judges  generally  are  almost  equally  overbur- 
dened. Hence  we  inevitably  have  a  constantly 
increasing  mass  of  decisions^  State  and  Federal, 
many  of  which  must  be  erroneous,  and  which, 
while  standing  as  precedents,  bear  pernicious 
iruits." 


THE  EARLY  FRENCH  BAR, 

[Concluded  from  Pave  252.] 
In  those  days  a  common-place  book,  filled 
with  scraps  of  citations  from  all  kinds  of  an- 
cient writers,  on  all  kinds  of  subjects,  was 
deemed  necessary  to  the  equipment  of  every 
advocate.  Pasquier,  a  truly  great  lawyer,  and 
an  exceedingly  powerful  orator,  was  among  the 
first  to  discard  the  sacred  text  at  the  beginning 
of  his  speeches,  and  to  renounce  the  continual 
quotation  of  the  olden  authors.  Deeply  im- 
bued with  classical  learning,  he  perceived  that 
the  proper  method  of  imitating  the  classic 
authors  was  not  to  patch  up  a  composition  out 
of  their  disjointed  sayings  ;  that  the  beauty  of 
those  authors  consisted  in  their  simplicity  and 
perspicuity,  a  certain  ease  and  directness  of 
speech  by  which  they  concealed  their  art,  in- 
stead of  parading  it  to  public  view.  The  inno- 
vation which  he  made  required  all  of  his 
ability  to  sustain  it.  He  had  a  neighbor  who 
was  also  a  lawyer,  and  was  devoted  to  the  old 
order  of  things ;  he  claimed  it  as  a  glory  that 
he  had  discovered  the  origin  of  the  bar  in  the 
pages  of  Homer,  and  he  expressed  it  as  his 
opinion  that  "there  could  be  nothing  more 
profitable  than  an  etymological  dictionary,  con- 
taining the  names  of  all  the  arts,  and  of  all 
ntensils,  in  Greek,  Latin  and  French,  which 


would  be  a  fountain  from  whence  one  might- 
draw  the  most  beautiftd  similitudes  and  com— 
parisons  which  conld  be  used,  and  which  woultt 
be  nowise  common."  It  was  thus  that  he  ex- 
pected to  adorn  his  eloquence,  by  unheard-of 
words  and  phrases  drawn  from  the  dead  lan> 
guages,  beautifbl  similitudes  and  comparisons 
extracted  from  a  dictionary.  Pasquier  insisted 
with  him  that  these  citations  were  quite  un- 
known to  the  ancients,  and  finally  induced  him 
for  once  to  make  a  speech  entirely  out  of  his 
own  head.  Apparently  he  was  not  quite  pleased 
with  the  experiment,  for  he  afterwards  told  his 
adviser,  <*  that  that  single  speech  had  cost  him 
more  trouble  than  any  three  that  he  had  ever 
pieced  together  by  making  quotations." 

The  habit  seemed  to  be  well-nigh  incorri- 
gible. It  could  hardly  be  expected  that  a  dis- 
course which  was  a  mere  medley,  taken  from 
various  and  indifferent  sources,  would  have  any 
very  close  relationship  with  the  matter  which 
happened  to  be  under  nominal  discussion;  if 
any  connection  existed,  it  was  remote  and  pre- 
carious. Poggio,  the  Florentine  historian^ 
wrote  a  book  on  the  question,  <<  Whether,  when 
a  man  is  invited  to  dine  with  another,  he 
should  return  his  thanks  to  his  host  for  the 
dinner,  or  whether  the  host  should  returik 
thanks  to  his  guest  for  the  favor  of  his  com- 
pany." Doubtless  it  would  occur  to  most  per- 
sons that  the  solution  of  the  question  would 
depend  almost  wholly  on  the  circumstances  of 
each  particular  case;  somewhat  on  the  good- 
ness of  the  dinner  and  the  goodness  of  the 
company.  But  thus  it  was  that  scholasticism 
dealt  with  every  question  as  a  pure  abstraction, 
leaving  out  all  details  as  irrelevant  matter. 

It  may  seem  wonderful  to  us  that  men  conld 
ever  have  made  such  orations,  still  more  won- 
derful that  men  could  erer  have  listened  to 
them ;  but  there  is  abundant  evidence  that  they^ 
were  greatly  admired  in  their  day ;  the  absurw 
dity  of  the  method  was  neither  seen  nor  sus^ 
pected.  Is  the  bar  now  unconsciously  com- 
mitted to  practices  which  will  be  equally 
outworn  in  some  coming  time  7  If  we  coold 
see  them,  possibly  such  may  chance  to  exist.  A 
man  through  political  influence,  or  popular 
&vor,  or  executive  patronage,  gets  on  the 
bench;  he  is  one  whose  opinion  has  been 
rarely  asked,  and  still  more  rarely  relied  upon ; 
and  which,  perhaps,  could  not  be  acted  on  ixL 
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4m J  seriooa  xastter  without  misgiving  and  tre- 
pidation *,  and  yet  as  soon  as  he  is  placed  on  the 
bench,  without  any  intellectial  regeneration  to 
convert  ignorance  into  learning,  or  any  mental 
alchemy  to  transmute  his  painful  mediocrity 
into  vast  ability,  he  at  once  becomes  an  "  au- 
thority." Co«ld  legal  Lamaism  go  any  fieirther  ? 
If  the  lawyers  of  whom  we  have  been  speaking 
quoted  Christ  and  Ovid,  St.  Peter  and  Catullus 
in  the  same  breath,  do  we  not  also  cite  Mar- 
rshall  and  Busteed  on  the  same  page  ?  If  they 
rolled  their  quotations  with  an  unstinted  hand, 
•do  we  not  cite  authorities  to  prove  every  legal 
idea  which  we  advance;  often  as  to  points 
which  no  one  ever  disputed,  very  much  as  if  an 
astronomer  in  saying  that  the  sun  stands  on  the 
zneridian  at  noon-day,  should  prove  his  position 
by  adding  the  names  of  Newton,  Herschel,  and 
many  other  astronomers  ?  It  must  be  owned 
that  we  do  something  in  this  way ;  and  it  is 
•all  very  proper;  but  it  may  happen  that  it  will 
Jook  quite  otherwise  to  our  descendants  three 
•or  four  hundred  years  hence. 

In  an  age  of  great  ignorance  and  corruption 
we  could  hardly  expect  to  find  the  bench  and 
bar  quite  free  from  reproach ;  if  such  were  the 
case  with  the  French  bench  and  bar  in  early 
'times,  they  were  maligned  to  an  almost  unex- 
ampled degree.  Satirists  did  not  spare  them. 
One  of  them  thus  addresses  the  bar :  "  When 
you  are  in  the  court,  and  are  pleading  one 
against  the  other,  it  would  seem  as  if  you  were 
ready  to  devour  each  other,  as  if  you  had  an 
«ager  desire  to  protect  innocence ;  but  when 
jou  come  out,  you  go  to  the  nearest  drinking 
house,  and  there  devour  the  substance  of  your 
-clients.  You  are  like  foxes,  which  appear  to 
be  disposed  to  tear  each  other  up,  but  which 
precipitate  themselves  in  common  upon  a  hen- 
roost, there  to  consume  their  prey."  Another, 
BO  less  Havage,  speaks  of  them  as  follows :  *<  Is 
it  a  good  thing  to  see  the  wife  of  an  advocate, 
who  had  not  ten  crowns  of  rent  after  buying 
bis  office,  going  about  dressed  like  a  princess, 
with  gold  on  her  head,  on  her  neck,  on  her 
waist  and  other  parts  of  her  person  ?  Tou  say 
ihat  this  is  suitable  to  your  estate.  To  the 
devil  with  you,  and  your  estate,  too."  But  the 
most  terrible  apostrophe  hurled  at  the  judges, 
lawyers,  and  all  others  connected  with  the  ad- 
ministration of  justice,  was  as  follows :  «  The 
gentlemen  of  the  Parliament  of  Paris  have  the 


most  beautiful  rose  which  there  is  in  France, 
(alluding  to  a  rose-window  which  adorns  the 
Palace  of  Justice),  but  it  has  been  stained  crim- 
son with  the  blood  of  the  cryiag  and  weeping 
poor.  These  gentlemen  wear  long  robes,  and 
their  wives  are  dressed  as  princesses.  If  their 
garments  were  put  under  a  press,  the  blood  of 
the  poor  would  run  out.  My  lords  jiurists,  are 
the  revenues  that  you  spend  a  part  of  your 
patrimony  ?" 

This  language  is  severe,  and  betrays  a  bitter 
animosity ;  but  beyond  the  invective  and  de* 
nunciation,  it  contains  hardly  a  serious  charge. 
It  was  no  discredit  to  the  bar  that  the  heat 
arising  from  discussion  in  the  courts  was  not 
perpetuated  in  lasting  dissensions;  nor  that 
some  of  the  bar  were  prosperous  and  able  to 
dress  their  ftmilies  well ;  and  as  for  the  oppres- 
sion of  the  poor,  the  accusation  is  so  vague  as 
to  be  of  but  little  force. 

However  ardent  may  have  been  the  feelings 
excited  by  the  debates  which  took  place  in  the 
courts,  the  courtesies  of  the  bar  seem  to  have 
been  carefully  maintained.  In  the  trial  of  a 
cause,  M.  Claude  Mangot,  in  making  the  closing 
argument,  was  interrupted  by  Versoris,  whose 
speech  he  was  answering.  Turning  to  his  ad- 
versary, he  said :  '<  Monsieur  Versoris,  you  do 
wrong  to  interrupt  me  ;  you  have  said  enough 
already  to  earn  your  oats!"  After  the  judg- 
ment of  the  court  had  been  rendered,  the  presi- 
dent said :  "  Monsieur  Claude  Mangot,  the 
court  directs  me  to  say  that  that  which  is  given 
to  advocates  for  their  services  is  not  called  oats, 
but  honoraries."  The  reprimand  was  not  very 
severe,  but  Claude  Mangot  took  it  so  much  to 
heart  that  he  became  ill  from  it  and  dind  a  few 
days  afterwards.  He  must  any  way  have  been 
of  a  singular  disposition,  for  after  his  return  from 
the  University,  beginning  the  study  of  the  law, 
he  made  a  vow  not  to  utter  a  single  word  for 
four  years,  a  resolution  to  which  he  firmly  ad- 
hered. During  these  four  years  he  was  exceed- 
ingly diligent  in  study,  and  in  attendance  upon 
the  courts  ;  and  then,  entering  upon  the  duties 
of  an  advocate,  he  achieved  a  brilliant  and 
lasting  reputation.  Of  him  it  was  said  by  an- 
other great  lawyer :  ''  He  was  the  most  accom- 
plished person  that  one  could  desire  to  see.  He 
was  only  thirty-six  years  old  when  he  died,  and 
he  would  have  had  no  equal  in  probity  and  in- 
tegrity, in  learning,  or  in  his  acquaintance  with 
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literature,  if  he  had  lived  to  anire  at  man's 
estate." 

Another  instance  of  collision  between  two 
members  of  the  bar  is  recorded.  In  1695, 
Amaald,  who  was  then  at  the  head  of  his  pro- 
fession, was  called  on  to  pronounce  the  eulogy 
of  Montmorency  before  the  Parliament  of  Paris, 
on  the  occasion  of  the  enregistering  of  the 
commission  of  the  latter  as  Constable  of  France. 
This,  as  all  like  occasions,  was  a  place  for  the 
display  of  great  pomp,  royalty  and  nobility 
being  fully  represented  on  the  seats  of  the 
court-room ;  the  orator  for  the  time  being  ex- 
pected to  set  forth  all  the  rirtues  of  the  recently 
elevated  dignitary  with  a  Ciceronian  discourse, 
abounding  with  the  most  fi&stidious  encomium ; 
the  person  thus  applauded  being  present,  and 
being  presumed  to  take  great  pleasure  in  hear- 
ing his  own  praises,  skilfully  gotten  up  to  or- 
der ;  such  was  the  taste  of  the  age.  Amauld 
acquitted  himself  the  best  he  could,  and  was 
warmly  applauded  for  his  eloquence ;  but  there 
happened  to  be  present  a  young  Hug^unot  ad- 
vocate, Du  Pleix  by  name,  who  only  saw  the 
ridiculous  side  of  this  proceeding;  and  a  few 
days  afterwards  he  published  an  ingenious  and 
laughable  travesty  of  the  oration,  which  met 
with  still  more  fiivor  than  the  original,  whose 
fulsome  adulation  it  was  intended  to  rebuke. 
Amauld  had  attained  to  great  influence,  fortune 
and  fame,  and  having  become  a  little  dogmatic 
and  sensitive,  as  old  lawyers  in  such  case  some- 
times are  wont  to  be,  he  had  Du  Pleix  brought 
before  the  court  in  secret  session,  to  answer  for 
this  breach  of  propriety.  On  being  reminded 
of  his  offence,  Du  Pleix,  addressing  the  court, 
said,  in  a  manly  sort  of  way  :  <<  I  have  commit- 
ted a  folly,  and  it  is  necessary  that  I  swallow  it 
down.  But  open  the  doors,  for  it  will  be  more 
exemplary  for  the  youth,  if  this  should  be  re- 
canted in  their  presence,''  and  then  in  a  public 
audience  he  prayed  Amauld  to  pardon  him. 
But,  like  the  flying  Parthian,  he  reserved  his 
most  envenomed  and  fatal  shaft  for  the  last ; 
for  on  scrutinising  the  records  of  the  Chamber 
of  Accounts  he  found  patents  to  the  infant 
children  of  Amauld  for  annual  pensions  of 
fifteen  thousand  pounds,  which,  by  virtue  of 
legal  proceedings  which  he  instituted,  he 
caused  to  be  annulled. 

It  has  been  the  fate  of  lawyers  in  all  times 
to  be  abused  by  satirists  who  are  keenly  alive 


to  the  details  of  life,  and  to  be  praised  by  his- 
torians, who  sum  up  general  results.  It  mustv 
be  admitted  that  in  the  time  and  place  of  which 
we  are  speaking,  virtue  was  a  plant  of  rare^ 
growth ;  from  the  throne  to  the  hovel,  corrup- 
tion, passion,  cupidity,  prejudice,  reigned  al- 
most supreme.  The  church  was  no  better  than 
the  world.  Spiritual  preferment  was  bought 
ami  sold  like  any  other  commodity ;  boys  were 
made  bishops ;  and  war,  gallantry,  and  some- 
thing worse,  were  the  most  prevalent  pursuits- 
of  the  cleigy.  It  was  an  age  when  dogma, 
trampled  upon  and  scomed  the  better  feelings 
of  the  heart.  The  ministers  of  religion,  who 
usurped  dominion  of  the  fagot  and  the  sword, 
were  often  the  readiest  apologists  for  crime. 
The  most  revolting  and  odious  of  all  discourses 
ever  placed  upon  record,  was  one  made  by  Jeaik 
Petit,  a  monk  and  a  doctor  of  theology,  on  the 
8th  day  of  March,  1408,  before  a  royal  counciK 
The  Duke  of  Burgundy,  having  caused  the 
Duke  of  Orleans  to  be  foully  assassinated,  ap- 
peared before  the  council,  and  his  cause  was 
pleaded  by  Jean  Petit,  who,  in  his  address,  not 
only  absolved  the  assassin,  but  demanded  that 
he  should  be  recompensed,  exalting  the  prac- 
tice of  assassination  to  the  rank  of  one  of  the 
cardinal  virtues.  The  right  to  assassinate  ani 
enemy  he  proved  by  twelve  reasons,  so  num- 
bered in  honor  of  the  twelve  apostles;  three 
being  drawn  from  the  moral  philosophers,  three 
from  theological  doctrines,  three  from  the  civil 
law,  and  three  from  the  holy  writ  These  pre- 
mises were  set  forth  with  a  wealth  of  falsehood 
and  blasphemy  which  has  never  been  equalled ;; 
and  yet  the  orator  was  so  much  admired  that  he 
was  compelled  to  repeat  his  oiation  to  an  im- 
mense and  applauding  multitude  in  front  of  the- 
church  of  Notre  Dame.  There  is,  perhaps,  not^ 
a  nest  of  robbers  now  on  the  face  of  the  earth  • 
that  would  tolerate  the  sentiments  which  he- 
uttered.  What,  then^  shall  be  said  for  the  ac- 
claiming populace  ? 

Only  one  thing ;  and  that  is,  that  they  were, 
perhaps,  not  quite  so  bad  as  they  seemed,, 
though,  doubtless,  they  were  close  on  the  mar- 
gin of  total  depravity.  We  cannot  proceed  hr- 
with  the  history  and  literature  of  that  period,, 
without  perceiving  that  the  people  of  that  day- 
were  not  the  people  of  ours.  What  they  ad- 
mired, we  admire  no  more-;  what  they  mourned 
over,  we  rejoice  at ;  their  jests,  which  set  the-. 
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table  in  a  roar,  would  make  ns  shed  tears,  if  we 
had  tears  to  shed.  80  great  is  this  difference 
that  it  seems  to  amount  to  more  than  a  differ- 
ence of  taste.  The  tmth  is  that  scholasticism 
had  totally  yitiated  the  human  mind;  form 
had  superseded  substance ;  the  object  of  lan- 
guage was  neither  to  express  nor  conceal 
thought;  not  to  conrince  the  understandiny, 
nor  yet  to  persuade  the  heart ;  but  was  simply 
to  astound  and  mystify  the  hearer  by  a  maze  of 
ingenious  paradoxes,  a  train  of  audacious  so- 
phistries ;  and  the  speaker  or  the  writer  was 
admired  only  as  an  acrobat  is  admired,  for  his 
feats  of  skill,  with  but  little  regard  to  the 
utility  of  his  efforts. 

Where  want  of  space  forbids  a  resort  to  proof 
we  must  yenture,  as  a  well-grounded  opinion, 
that  in  point  of  decorum,  leaining  and  integ- 
rity, the  bar  contained  a  greater  number  of 
creditable  examples  than  any  other  rank  or 
calling  in  society.  Pierre  Flotte,  a  lawyer,  was 
excommunicated  by  the  pope,  Boniface  VIII., 
as  being  «  one-eyed  of  body,  and  totally  blind 
of  spirit ;"  (Semi-^dens  corpore  metUeque  totaliter 
exccKcUui) ;  but  this  was  only  for  maintaining 
the  laws  against  the  encroachments  of  the  Holy 
See.  Another  lawyer,  Yves  de  Kermartin,  was 
canonized  by  another  pope  for  the  good  deeds 
done  while  in  the  flesh.  He  is  the  only  lawyer, 
it  is  said,  who  ever  attained  to  that  posthumous 
honor ;  he  is  known  in  the  calendar  as  St. 
Tves,  and  is  the  patron  saint  of  the  French  bar. 
History  transmits  the  names  of  many  lawyers 
of  this  early  period,  who  were  no  less  beloved 
and  respected  for  their  integrity  and  virtue, 
than  renowned  for  their  learning  and  elo- 
quence. 

After  the  discovery,  or  reported  discovery,  of 
the  Pandects  at  Amalfi,  the  study  of  the  civil 
law  was  pursued  with  all  the  zeal  which 
marked  the  restoration  of  learning ;  and  then 
arose  the  great  teachers  of  the  law  who  mapped 
out  the  plan  of  ancient  and  modem  legal 
acience.  Among  these,  and  of  the  first,  was 
Alciat,  a  Milanese  by  birth,  but  by  adoption  a 
Frenchman,  who  first  clothed  the  law  with  the 
elegance  of  polite  literature,  and  who  prepared 
the  way  for  Cujas,  the  only  lawyer  to  whose 
name  the  epithet  of  great  has  ever  been  per- 
manently attached.  Devoting  his  life  exclu- 
sfvely  to  the  study  of  the  Roman  law,  possess- 
ing a  vast   genius   for  scholarship,  Cujas  is 


supposed  to  have  attained  a  proficiency  in  thi» 
branch  of  learning  which  has  never  been 
equalled  in  modem  times.  His  habit  was  to 
lie  at  fhll  length  on  the  floor,  poring  over 
some  volume  or  manoscript  of  the  law.  Vast 
throngs  of  students  followed  him  wherever  he 
went.  As  he  spoke  of  nothing  but  his  &vorite 
science,  and  never  on  the  subject  of  religion,  he 
was  suspected  of  being  a  Calvinist.  Being 
asked  one  day,  directly,  his  opinion  on  the  sub- 
ject of  religion,  he  remarked  cautiously  that  he 
found  nothing  on  the  subject  in  the  Pandects. 
There  is  no  doubt  but  that  this  study  of  the 
civil  law  produced  a  class  of  men  who,  in  re- 
spect  of  philosophic  cultivation,  of  scientific 
attainment,  and  of  liberality  of  character,  ex- 
celled our  revered  sages  of  the  common  law. 
It  was  but  natural  that  it  should  do  so.  We 
can  not  mention  many  names  in  this  brief 
article ;  but  let  us  pause,  in  conclusion,  upon 
that  of  a  good,  pure  and  great  lawyer,  Chancel- 
lor I'Hopital. 

There  is  something  in  the  life  of  this  man 
that  elevates  and  refines  our  conception  of 
human  nature.  It  can  not  be  unfair  to  com- 
pare him  with  a  great  English  judge  of  a  later 
period.  Sir  Matthew  Hale  was  bom  more  than 
a  century  after  I'Hopital.  Both  were  profound 
jarists ;  able,  upright,  laborious  and  conscien- 
tious judges.  Both  of  them,  in  the  interval» 
of  exacting  pursuits  at  the  bar  and  on  the; 
bench,  devoted  their  time  to  legal  and  miscel- 
laneous writings.  Of  the  latter  kind,  Hale 
left  behind  him  two  volumes  of  moral  and 
religious  tracts ;  PHopital  two  volumes  of  Latin 
poems.  The  former  had  a  great  success  in 
their  day ;  the  latter  are  said  by  those  who  have 
read  them  to  be  not  destitute  of  poetical  talent ; 
but  both  the  homilies  and  poems  are  nearly 
forgotten  now.  Both  had  a  capacity  for  unre- 
lenting and  profitable  study,  and  both  were 
cultivated  scholars.  But  at  this  point  the  re- 
semblance ceases.  The  earliest  born  was  by 
tax  the  more  enlightened  of  the  two.  Sir 
Matthew  Hale,  a  prey  to  bigotry  in  its 
gloomiest  form,  caused  two  women  to  be  burned 
for  witchcraft  ;  he  was  the  last  of  the  English 
judges  who  sentenced  for  that  offence.  So  rank 
was  his  intolerance,  that  he  declared  that  who- 
ever believed  not  in  witchcraft  was  an  atheist. 
Far  from  being  a  time-serving  judge,  yet  it  so 
happened  that  all  his  errors  only  tended  to  his 
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official  promotion,  and  to  an  increaM  of  popular 
&TOT.  His  didactic  writings  made  his  name, 
while  he  was  liying,  a  household  word,  and 
enhanced  the  veneration  in  which  he  was  held 
after  his  death.  If  it  is  a  reproach  to  his 
memory  that  he  caused  two  decrepit,  Innocent 
old  women,  to  be  burned  to  death  by  fire,  it  was 
no  discredit  to  him  while  living ;  he  was  men- 
tioned in  the  prayers  of  the  fiuthful,  and  his 
walk  and  conversation  were  pointed  to  as  an 
example  which  the  youth  would  do  well  to 
follow.  Even  now  it  is  said  that  he  must  be 
judged  by  the  age  in  which  he  lived,  and  that 
he  is  not  to  be  censured  for  &ult8  which  were 
common  to  his  time ;  but  this  claim  is,  perhaps, 
more  charitable  than  correct,  since  we  judge  all 
men  by  their  relationship  with  the  era  in  which 
they  live ;  not  to  applaud  them  if  they  have 
been  no  worse  than  those  by  whom  they  were 
surrounded,  but  to  discern  whether  they  have 
intellectually  or  morally  excelled  their  age. 

It  is  no  merit  now  to  disbelieve  in  witchcraft  •, 
it  would  have  been  a  merit  in  Sir  Matthew 
Hale.  There  were  not  wanting  intelligent  men 
and  women,  living  at  tliat  tidie,  who  rejected 
the  barbarous  super3tition ;  and  certainly  this 
learned  judge  who  was  familiar  with  the  great 
^writings  of  antiquity,  was  not  without  the 
means  of  forming  a  higher  judgment.  The 
truth  is,  that  with  all  his  fine  natural  abilities 
and  extensive  acquirements,  there  was  a  certain 
narrowness  in  his  composition  which  greatly 
limited  the  bounds  of  his  intellectual  vision. 
To  him  the  common  law,  with  all  its  artificial, 
and  often  unjust  and  oppressive  rules,  was  the 
perfection  of  human  reason ;  and  to  him  vuU 
gar  and  irrational  superstition  spoke  with  the 
accents  of  the  divine  voice.  While  he  was  free 
from  servility,  he  was  at  the  same  time  a  stran- 
ger to  that  spacious  freedom  of  thought  which 
made  up  the  life  of  I'Hopital.  Both  lived  ih 
strangely  troubled  times,  wherein  the  path  of 
duty  was  closely  beset  with  thorns  and  snares, 
when  any  sincere  conviction  might  be  branded 
and  punished  as  a  crime ;  but  from  out  of  these 
difficulties  the  French  jurist  achieved  the 
nobler  triumph.  Sir  Matthew  Hale  walked 
hand  in  hand  with  all  the  prejudices  of  his 
age ;  if  he  sometimes  withstood  the  crown,  he 
never  resisted  the  people  ;  THopital  did  both. 
Animated  by  a  sincere  respect  for  religion, 
mindful  of  its  precepts,  and  diligent  in  its  ob- 


servmnoes,  he  discarded  the  common  belief  in 
sorcery.  At  a  time  when  religious  persecutian 
was  esteemed  to  be  the  first  duty  of  a  dtiaeD, 
he  pleaded  almost  alone  for  religious  toleration. 
He  was  not  only  in  advance  of  his  age ;  he  was 
in  advance  of  the  present  age. 

<<  Placed  by  circumstances  near  a  king  wh* 
was  a  minor,  and  between  two  hostile  Actions, 
charged  with  the  maintenance  of  the  royal  au- 
thority against  all  the  unchained  passions  and 
interests  of  the  time,  THopital  was  a  political 
as  well  as  a  forensic  orator ;  but  whether  in  the 
assemblies  of  the  States  General,  or  in  tlie 
forum  of  the  Parliament,  he  never  forgot  his 
character  as  a  magistrate.  It  was  not  by 
violence  but  by  gentleness  that  he  sought  to 
allay  hatred  and  to  restore  peace.  It  was 
toleration  that  he  preached,  with  a  strong  and 
natural  eloquence,  sprinkled  with  popular  pro- 
verbs, breathing  the  amiable  spirit  of  the  gos- 
peL  Whilst  Catholics  and  Huguenots  were 
running  to  arms,  he  assailed  his  adversaries 
with  the  weapons  of  charity.  <  A  good  life,'  he 
said,  <  persuades  more  than  prayer ;  the  sword 
can  do  but  little  against  tiie  spirit,  unless  it  is 
to  destroy  the  soul  with  the  body.  Let  us  take 
away  these  diabolical  names,  names  of  parties, 
factions  and  seditions,  Lutherans,  Huguenots^ 
Papists ;  let  us  not  change  our  name  of  Chris- 
tians 1' " 

In  another  discourse  he  said :  ^  Let  us  look 
upon  the  Protestants  as  our  brethren;  let  us 
not  condemn  a  helpless  people  unheard.  What 
we  have  to  do  is  to  rule  the  State,  not  to  pass 
on  questions  of  fedih.  One  may  be  a  good 
citizen  without  being  a  Catholic;  one  may- 
separate  from  the  church  without  ceasing  to  be 
a  good  subject  of  the  king.  What  is  needed  is 
that  the  citizen,  whether  Protestant  or  Catholic, 
live  in  peace.  Woe  to  those  who  counsel  the 
king  to  put  himself  at  the  head  of  half  of  hia 
subjects  for  the  purpose  of  butchering  the  other 
half!" 

And  not  in  vain  did  he  labor ;  for  after  years 
of  painful  and  fearless  effort,  he  obtained  the 
edict  which  prevented  the  establishment  of  the 
Inquisition  in  France,  and  also  the  more  short- 
lived edict  of  pacification,  guaranteeing  the  free 
exercise  of  Protestant  worship.  Certainly  a 
man  living  on  the  border-land  of  the  middle 
ages — for  he  was  bom  in  1 504 — capable  of  these 
liberal  and  generous  views,  devoting  a  life-time 
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in  endeavoring  to  gecnre  their  adoption,  and 
achi^ying  so  mach,  may  well  be  considered  to 
be  one  of  the  brightest  ornaments  that  the  bar 
has  ever  produced  in  any  country;  as  one  of 
the  heroes  of  the  true  knighthood  of  noble  and 
magnanimous  spirits,  upon  whose  spotless  lives 
the  historian  may  dwell  with  pleasure,  and  the 
reader  with  profit. 

If  it  is  apparent  to  us  that  Chancellor 
THopital  was  greatly  in  advance  of  the  civiliza- 
^on  of  his  time,  his  contemporaries  for  the 
«nost  part  only  perceived  that  there  was  a  want 
^fharmony  between  him  and  them.  With  the 
usual  discriminating  logic  of  the  world,  they 
said  that  sinoe  he  was  in  fovor  of  toleration  of 
Huguenots,  he  must  needs  be  a  Huguenot  him- 
self;  a  charge  which  was  more  plausible  than 
any  other  that  could  be  made,  and  was  at  the 
June  time  the  most  damaging.  In  1668, 
Catherine  de  Medicis,  the  evil  genius  of  her 
age,  excluded  him  finom  the  council ;  and  a  few 
days  later  she  sent  to  his  country  seat,  whither 
he  had  retired,  and  demanded  the  seals.  He 
■surrendered  them  without  regret,  saying  truly 
that  the  world  had  become  so  corrupt  that 
he  could  no  longer  influence  its  afGairs.  He 
had  previously,  in  a  public  discourse,  held 
at  a  time  when  the  frame-work  of  so- 
ciety was  completely  overturned  by  civil 
war,  when  an  Imprudent  word  often  meant 
death  to  the  speaker,  declared,  with  that  un- 
conscious intrepidity  which  was  one  of  the 
most  marked  traits  of  his  character,  ^  Every 
order  of  society  is  corrupted ;  the  people  are 
badly  instructed  j  they  hear  only  of  tithes  and 
taxes,  nothing  of  good  morals ;  each  wishes  to 
see  his  own  religion  approved,  that  of  all  others 
persecuted.*' 

It  is  said  that  in  his  retreat  he  found  unex- 
pected enjoyments.  The  exercise  of  private 
charity,  the  amusements  of  a  country  life,  the 
reading  and  composition  of  Latin  poems,  in 
which  he  took  great  pleasure,  and  the  conver- 
sation of  a  few  friends,  occupied  the  time  which 
was  not  consecrated  to  the  care  and  education 
of  his  children.  Passing  his  days  in  this 
manner  he  wrote  to  a  friend  :  **  I  was  ignorant 
that  rural  life  possessed  so  many  charms.  I 
have  seen  my  hair  grow  white  without  knowing 
where  I  could  find  happiness.  In  vain  nature 
had  created  me  to  love  repose  and  leisure ;  I 
never  should  have  surrendered  myself  to  that 


pleasing  inclination,  if  Heaven,  regarding  me 
with  an  eye  of  pity,  had  not  released  me  from 
the  fetters  which  I  should  not  have  been  able 
to  break.  If  any  one  imagines  that  I  thought 
myself  happy  when  fortune  seemed  to  smile 
upon  me,  and  that  I  am  unhappy  now  that  I 
have  lost  all  her  brilliant  advantages,  he  knows 
but  little  of  the  bottom  of  my  heart." 

Four  years  after  his  retirement,  he  saw  in 
the  massacre  of  St.  Bartholomew,  the  dire 
catastrophe  of  that  policy  of  violence  which  he 
had  powerfully  struggled  against  all  his  life. 
He  recorded  his  sad  commentary  on  the  event 
in  the  lines  of  Statins : 

"  Bzoidat  ilia  dies  evo,  neo  postera  credaat 
Saeoula "    [Lib.  V.] 

But  his  own  life  was  imperilled;  iurious 
bigots  recalled  the  author  of  the  theory  of 
toleration,  which  was  a  condemnation  of  their 
wicked  deeds.  Being  counselled  to  flee  for 
safety,  h^  said,  "  By  no  means ;  I  shall  only  go 
hence  when,  acccording  to  the  pleasure  of  God, 
my  hour  is  oome."  The  next  day  he  was  told 
that  a  troop  of  armed  men  were  approach- 
ing the  house,  and  he  was  importuned 
to  allow  the  doors  to  be  closed  and  that 
his  family  and  friends  there  present  might 
fire  upon  them  if  they  endeavored  to  enter ;  but 
being  perfectly  unmoved,  he  replied,  ^<  Ko ; 
open  the  door;  and  if  the  small  door  is  not 
wide  enough  for  them  to  enter,  open  the  large 
one."  The  men  had,  indeed,  come  to  put  him 
to  death,  but  just  before  they  reached  the  house 
they  were  overtaken  by  a  messenger  from  the 
king,  who  was  sent  to  inform  them  that  the 
chancellor  was  not  of  those  who  were  pro- 
scribed. On  being  told  this  he  said  coldly  and 
without  changing  countenance,  *<  I  did  not 
know  that  I  had  merited  cither  death  or  par- 
don."— U.  M.  Rose,  in  Southern  Law  Review. 


In  a  breach  of  promise  suit  at  Barrie  the 

other  day,  Mr.  Justice  Patterson  pointed  out 

that,  in  his  opinion,  an  action  for  breach  of 

promise  should  only  be  the  resort  of  a  spinster 

of  mature  age,  whose  chances  to  enter  the 
matrimonial  state  had  been  entirely  spoiled  in 
consequence  of  the  faithlessness  of  a  suitor.  In 
the  case  before  him,  the  plaintiif  was  young 
and  handsome,  and,  in  all  respects,  a  likely  girl 
to  captivate  some  other  and  more  desirable 
member  of  the  sterner  sex.  This  very  practical 
view  of  the  case  was  upheld  by  the  j»ury,  who 
assessed  the  damages  at  one  hundred  dollars. 
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&EP0BT8  AHS  NOTES  OF  GASES. 

SUPEBIOR  COURT. 

Montreal,  May  16, 1878. 

TORRAXOB,  J. 

Hart  et  al.,  v.  Biabd. 

Demurrage —  Working  Days. 

Where  a  rate  for  demurrage  was  stipulated  in  the 
charter  party,  held,  that  only  working  days  should 
be  counted  in  estimating  the  demurrage. 

The  action  waa  to  recorer  the  sum  of  $731, 
balance  remaining  due  by  defendant  on  the 
purchase  of  629  tons  of  coal.  There  was  also  a 
demand  for  five  days'  demurrage  at  29.28  per 
day.  The  defendant  confessed  judgment  for 
$731,  but  denied  the  liability  to  demurrage. 

ToRRAifCB,  J.,  said  that  under  C.  S.  L.  C.  Cap. 
60,  the  delivery  of  coal  should  be  forty  chald- 
rons, or  120,000  lbs.,  per  day.  The  529  tons 
should  have  been  delivered  in  ten  working 
days,  being  from  May  15  to  May  26,  Inclusive. 
The  delivery  was  not  finished  until  May  31. 
The  charter  party  was  not  binding  on  the 
defendant,  as  he  was  not  a  party  to  it ;  but  it 
was  a  guide  to  determine  the  diflaculty  between 
the  charterer  and  the  defendant.  The  ship 
was  to  be  discharged  at  the  rate  of  50  tons  each 
working  day,  and  demurrage  was  to  be  paid  for 
a  longer  delay  at  the  rate  of  £6  sterling  per 
day.  His  Honor  held  that  this  meant  working 
days,  and  Sunday,  the  27th,  and  Corpue  ChrUtij 
the  31st,  must  therefore  be  excluded.  Defend- 
ant would  have  to  pay  for  May  28,  29,  and  30, 
at  the  rate  named  in  the  charter  party,  that 
being  a  reasonable  allowance.  Judgment 
accordingly. 

A,  M.  Bart^  for  plaintiflfs. 

/.  WotherepooUf  for  defendant. 


DIGEST  OF  U,  3.  DECISIONS. 
The  following  is  a  digest  of  the  principal 
decisions  reported  in  recent  volumes  of  State 
Reports,  the  selection  being  made  from  the 
fuller  digest  in  the  American  Law  Review. 
The  volumes  of  State  reports  referred  to  are  53 
Alabama  ;  2  Delaware  Chancery  ;  81  Illinois ; 
55  Indiana ;  44  Iowa ;  45  Maryland ;  35  Michi- 
gan ;  22  and  23  Minnesota ;  57  New  Hamp- 
shire; 28  New  Jersey  Equity  (1  Stewart,  in 
continuation  of  C.  E.  Green) ;  66  New  York  ; 
77  North  Carolina;  28  and  29  Ohio  State;  83 
Pennsylvania  State  ;  and  49  Vermont. 


Aetion,^-Soe  Corporation^  2,  4;  Judge;  Land- 
lord and  TenofUj  1 ;  Oficer ;  ProximaU  Caum ; 
WUneu,  3. 

Acl^oumment, — Where  a  Judicial  tale  is  duly 
adrertiBed  to  take  place  on  a  certain  day,  which 
is  afterwards  made  a  legal  holiday,  the  sale 
may  and  should  be  on  that  day  adjourned  to 
tatother.^WhiU  ▼.  ZuH,  28  N.  J.  Eq.  107. 

AdminiMtration. — See  Executor. 

AduiUry. — See  Evidence^  7. 

AdoertUemenU — Sec  Tax,  6. 

Agent. — 1.  An  agent  authorized  to  sell 
machines  with  warranty,  made  such  a  sale  after 
his  agency  had  expired,  and  delivered  the  notes 
received  by  him  in  payment  to  his  successor  in. 
the  agency,  who  had  no  authority  to  warranty 
and  who  sent  the  notes  to  the  principal  with* 
out  informing  him  by  whom  the  sale  was  made. 
The  principal  brought  an  action  on  the  notes. 
Held^  that  he  ratified  the  sale,  and  was  bound 
by  the  warranty. — Eadte  v.  Ashbaughy  44  Iowa,, 
519. 

2.  Where  an  agent  has  a  power  of  substitu- 
tion, and  exercises  it,  his  death  revokes  the 
authority  of  the  substitute. — Lehigh  Coal  Co.  v. 
JfoAr,  83  Penn.  St.  228. 

See  Corporation,  2  ;  Judgment,  1. 

Animal. — A  buffalo  bull,  which  had  beei» 
reared  from  a  calf  on  a  farm,  and  was  as  tame 
as  ordinary  cattle,  was  held  not  to  be  /eroe 
naturoe;  and  an  action  was  sustained  by  its 
owner  against  one  who  killed  it  while  tres- 
passing on  his  land. — Uleryr.  Jones,  81  111.  403. 

Application  of  Payments.— ^ee  Payment 

Auetsment. — ^See  Tax,  3. 

Attachment. — See  Foreign  Attachment. 

Attorney. — See  Judgment,  1. 

Bank. — The  power  of  discounting  promissory^ 
notes  is  an  essential  feature  of  a  bank ;  other- 
wise, of  buying  promissory  notes ;  and,  there^ 
fore,  in  the  case  of  a  bank  organized  under  a 
State  statute  not  expressly  authorizing  it  to 
buy  notes,  it  was  held  that  the  purchase  of  » 
note  by  such  bank  was  ultra  viree. — Farmer^ 
Bank  V.  Baldwin,  23  Minn.  198. 

Bankruptcy. — See  Considerwion. 

Betterment. — See  Tarn,  3. 

Bills  and  Notes. — See  Bank;  Interett;  Nego- 
tiable Instruments;  Payment. 

Bill  qf  Lading. — See  Carrier,  2. 

Bona  Fide  Purchaser. — Where  the  power  oi 
towns  to  subscribe  for  stock  in  railroad  oom^ 
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panies,  and  issue  bonds  to  pay  for  the  same,  had 
been  judicially  affirmed  by  the  decisions  of  the 
courts,  it  was  held  that  bonds  bought  bona  fide 
while  such  decisions  stood  unquestioned  were 
▼alid,  though  later  decisions  throw  doubt  on 
the  power. — WiUiams  v.  Duaneebwrghy  66  N.  Y. 
129. 

See  Negotiable  InttrumenU. 

Bond, — See  Bona  Fide  Purchaeer;  Sunty, 

Bribery. — See  Quo  WarraniOy  1. 

Burglary. — See  Jndictmentj  1. 

By-law, — See  Municipal  Corporation,  2. 

Carrier. — 1.  A  common  carrier  is  not  bound 
to  undertake  to  carry  goods  directed  by  mistake 
to  a  place  which  does  not  exist  (as  where  goods 
are  directed  ioAhevt  there  being  no  such  place, 
by  mistake  for  Albia,  a  place  on  the  carrier's 
line).  But  if  he  does  undertake  to  carry  the 
goods,  he  is  liable  as  a  carrier,  if  he  fails  to 
deliTer  them  where  they  belong. — ORourke  v. 
ChieagOy  Burlington  4*  Quincy  R,  R.  Co.,  44 
Iowa,  526. 

2.  Goods  were  delivered  to  carriers  under  a 
▼erbal  agreement  not  exempting  the  carriers 
from  any  liability.  The  carriers  afterwards  de- 
livered to  the  consignor  a  bill  of  lading,  by 
whose  terms  they  were  exempt  from  liability 
for  loss  by  fire.  The  consignor  received  the 
bill  without  objection,  and  sent  it  to  the  con- 
signee. Heldj  that  this  was  not  conclusive 
evidence  of  his  assent  to  it,  but  the  carriers 
must  show  his  assent  affirmatively. — Oaiiiee  v. 
Union  Transportation  Co.,  28  Ohio  St.  418. 

3.  The  mere  fact  that  a  passenger  pays  no 
fi&re  does  not  of  icself  relieve  the  carrier  from 
liability  for  negligence  by  which  he  is  injured. 
— Blair  V.  Erie  Ry.  Co.,  66  N.  Y.  313. 

4.  Goods  were  sent  by  rail,  having  been 
packed  and  seciured  on  a  car  by  the  shipper,  but 
so  insufficiently  that  on  the  transit  they  broke 
loose  from  their  fastenings  and  were  damaged, 
without  fault  of  the  carriers.  Held,  that  the 
carriers  were  not  liable,  though  their  servants 
knew  that  the  goods  were  not  properly  packed 
before  starting. — Rou  ▼.  Troy  j"  Boston  R.  R,  Co., 
49  Vt.  364. 

See  Damages^  2. 
Cattle.— Seo  Animal. 

Charity.— 'I.  A  devise  for  the  support,  main- 
tenance, and  education  of  the  poor  of  a  county, 
excluding  such  as  should  reside  within  the 
poor-house,  but  to  be  distributed  among  such 


as  by  timely  assistance  may  be  kept  from  being 
carried  to  the  poor-house,  is  a  good  charitable* 
use.— /Stote  V.  Onfith,  2  Del.  Ch.  392,  421. 

2.  Testator  gave  real  and  personal  estate  to 
the  commissioners  of  a  county,  and  their  suc- 
cessors in  office  for  ever,  in  trust  for  the  benefit 
of  the  orphan  poor  and  for  other  destitute  per- 
sons of  said  county  ;  and  directed  that  the  land 
devised  should  not  be  sold,  but  should  be  used 
as  a  home,  and  that  the  personalty  should  be 
invested  and  used  for  the  support  and  educa- 
tion of  such  poor  and  destitute  persons.  Held,. 
that  a  good  charitable  trust,  and  a  sufficient 
trustee,  were  designated. — Board  qf  ComtMssi4>n'- 
ers  q/  La  Orange  County  v.  Rogers,  55  Xnd.  297. 

3.  A  bequest  of  a  fund  to  employ  a  preacher 
of  the  Universalist  denomination  is  a  good 
charitable  gift.— Trustees  ^f  Cory  Universalist 
Society  v.  Beatty,  28  N.  J.  £q.  570. 

See  Tax,  7. 

Common  Carrier. — See  Carrier. 

Conflict  of  Laws. — See  Hxecutor. 

Consideration. — Forbearance  by  a  creditor  to 
institute  proceedings  in  bankruptcy  against  his 
debtor  is  a  lawful  and  sufficient  consideration 
for  a  promise  by  a  third  person  to  pay  the  debt. 
—Ecker  v.  Bohn,  45  Md.  278. 

Conspiracy. — See  Judge. 

Constitutional  Law. — 1 .  A  State  has  no  power 
to  regulate  the  sale  of  patent-rights. — Crittenden 
V.  White,  23  Minn.  24. 

2.  A  State  tax  on  the  gross  receipts  of  a 
telegraph  company,  most  of  which  receipts 
were  derived  from  messages  sent  by  the  com- 
pany on  matters  pertaining  to  commerce,  and 
to  or  from  points  without  the  State,  held,  not 
unconstitutional  as  usurping  the  power  of  Con* 
gress  to  regulate  commerce. —  Western  Uriion 
Tel.  Co,  V.  Mayer,  28  Ohio  St.  521. 

See  Eminent  Domain. 

Contempt.'-^ee  Foreign  Attachment,  2. 

Contract. — A  county  subscribed  for  building 
a  railroad  the  sum  of  $100,000,  payable  in  in- 
stalments ;  certificates  of  stock  were  deliverable, 
by  the  terms  of  the  subscription,  when  the 
whole  was  paid.  After  $30,000  had  been  paid, 
it  was  adjudged  that  the  county  bad  no  power 
te  make  such  a  contract;  and  no  more  waa 
paid.  Meld,  that  the  county  was  not  entitled 
to  receive  certificates  of  stock  pro  tanto. — 
Wapello  County  v.  Burlington  it  Missouri  R.  R^ 
Co.,  44  Iowa,  585. 
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See  J^erUf  1 ;  CormderaHon ;  Damagu,  1  ; 
Evidence,  2  ;  lUegal  Contract;  Inaurance;  /n- 
UrtH;  RuciuUn;  Surety;  Tax,  1. 

Conhibniory  Negligence, — See  Negligence,  1,  2  ; 
RaUroad* 

Conmethn. — See  Judgment,  2. 

Corporation. — 1.  In  geneiml,  the  forfeiture  of 
a  corporate  franchise  can  bo  taken  advantage  of 
only  by  the  State;  but  where  a  corporation 
chartered  to  erect  and  maintain  a  bridge,  with 
I>ower  to  take  tolls  on  the  same  for  twenty 
years,  brought  an  action  to  recover  tolls,  it  was 
held  that  the  defendant  might  show  that  the 
twenty  years  had  expired.— (Traiui  Rapidt  Bridge 
Co,  V.  Prange,  35  Mich.  400. 

2.  A  corporation  is  liable  in  an  action  of  tort 
for  the  fraud  and  deceit  of  its  agent  in  making 
A  nle.—Peeblee  v.  Patapeco  Ouano  Co.,  77  N.  C. 
233. 

3.  Bringing  an  action  to  recover  damages  for 
wrongftil  expulsion  from  a  corporation  is  a 
waiver  of  the  plaintifTs  right  to  be  restored  to 
membership  by  mandamuey-^State  v.  Lipa,  28 
Ohio  St.  665. 

4.  One  stockholder  in  a  corporation  cannot 
maintain  an  action  at  law  against  the  directors 
for  damages  suffered  by  him,  in  common  with 

other  stockholders,  by  their  negligence Craig 

V.  Oregg,  83  Penn.  St.  19. 

See  Trust,  1,  2,  3. 

Cotte. — See  Tender j  2. 

County, — See  Charity^  2  ;  Contract. 

Coupon. — See  Negotiable  Inetrumente, 

Covenant. — By  the  terms  of  a  lease,  wherein 
the  parties  covenanted  for  themselves,  their 
heirs  and  executors  (not  naming  assigns),  the 
lessee  agreed  to  put  in  certain  fixtures,  and  the 
lessor  to  buy  the  same  at  a  reasonable  price. 
Beld,  that  the  parties'  assignees  were  not 
bound. — Hansen  v.  Meyer,  81  111.  321. 

Creditor. — See  Fraudulent  Conveyance,  1. 

Criminal  Law. — See  Evidence j  1,  3,  7 ;  Game; 
Indictment;  Judgment,  2;  Larceny;  Reprieve, 

Crops. — See  Fraudulent  Conveyance,  2. 

Custom. — See  Evidence,  2. 

Damages. — 1.  A.  undertook  to  sell  the  g^ods 
of  B.,  to  provide  a  room,  a  team,  and  other 
necessary  means  for  carrying  on  the  business, 
and  to  devote  all  his  time  to  it ;  and  B.  agreed 
to  furnish  him  with  all  the  goods  he  could  sell, 
at  a  price  twenty-five  per  cent,  below  the  retail 
rate.    In  an  action  by  A.  against  B.  for  breach 


of  this  agreement,  held,  that  A.  could  recover 
only  the  value  of  his  time,  and  not  the  profits 
he  might  have  made  from  sales,  if  the  goods 
had  been  supplied  as  agreed.  Eowe  Machine 
Co.  V.  Bryson,  44  Iowa,  159. 

2.  Action  for  ejecting  plaintiff  from  defend- 
ant's cars,  for  non-payment  of  the  Uae  estab- 
lished  by  defendant's  rales,  plaintiff  baring 
tendered  what  he  claimed,  and  what  was  ulti- 
mately held  by  the  court,  to  be  the  lawful 
&re.  Held,  liiat  defendant  might  introduce  evi- 
dence of  plaintiff*s  subsequent  declarations,  to 
show  that  he  took  passage  in  order  to  test  the 
question  of  faros,  and  expecting  to  be  ejected, 
and  to  make  money  out  of  the  transaction ;  and 
that  this,  being  shown,  was  a  bar  to  his  re- 
covery of  exemplary  damages. — Cincinnati,  Day- 
Urn  i  Bamilton  R.  R.  Co.  v.  Cole,  29  Ohio  St. 
126. 

See  IntereH ;  Libel. 

Deceit. — See  Corporation.,  2. 

Deed. — See  Evidence,  6  ;  Mistake. 

Deposit.— Seo  Tax,  I. 

Devise  and  Legacy.-^A  bequest  of  three- 
quarters  of  the  principal  and  interest  on  a  bond 
given  to  the  testator,  held,  a  specific  legacy, 
and  not  to  be  made  up  out  of  the  general  assets, 
the  estate  being  insolvent. — Titus  v.  McLanahan, 
2  Del.  Ch.  200. 

2.  Under  a  gift  by  will  of  income  to  a  man 
and  his  wife  for  life,  each  is  entitled  to  one- 
half  the  income. — See  v.  Zabriskie,  28  N.  J.  Eq. 
422. 

3.  Testator  gave  to  each  *of  his  children  a 
pecuniary  legacy  "when  the  vonngeNt  shall 
arrive  at  the  age  of  twelve  years/'  and  directed 
that  his  widow  and  children  should  hold  all 
his  estate  in  common  till  that  time.  Held, 
that  the  legacies  were  vested. — Sutton  v.  West, 
77  N.  C.  429. 

4.  The  rules  of  a  benevolent  society  provided 
for  the  payment  of  a  sum,  on  the  decease  of 
any  member,  to  his  family,  as  described  in  the 
rules,  if  not  otherwise  directed  by  him  before 
his  death.  A  member  died,  bequeathing  his 
estate  and  property,  real,  personal,  and  mixed. 
Held,  that  this  bequest  was  not  an  execution  of 
his  power  over  the  fund  due  from  the  society. 
— Arthur  V.  Odd  Fellow^  Benejiciai  Association, 
29  Ohio  St.  557. 

6.  A  testator  gave  his  wife  a  legacy  in  lieu 
of  dower,  directed  his  executors  to  sell  all   his 
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real  eetftte,  gave  certain  pecnniaiy  legacief,  and 
the  restdne  to  A.  B.  and  C,  their  heirs  and  as- 
signs; to  be  equally  dirided  between  said  A.  B. 
and  C.  C.  died  before  the  testator.  Held  (1) 
that  the  legacy  to  him  lapsed ;  (2),  that  it  went 
to  the  testator's  next  of  kin,  and  not  to  the 
other  residuary  legatees ;  (3),  that  the  testator's 
widow  was  not  barred  from  claiming  a  share  in 
it  by  accepting  the  provision  in  lien  of  dower. 
— Hand  v.  Marci/j  28  N.  J.  Eq.  P9. 

See  Charity. 

Divorce. — Fraud  of  wife,  in  not  disclosing  her 
pregnancy  at  the  time  of  marriage,  htldf  no 
cause  of  divorce. — Long  ▼.  Longt  77  K.  C.  304. 

Drtmkennei$.'-^Hee  Inturance  (Life)f  2. 

JEa^ement — See  Way. 

Eminent  Domain. — Land  which  had  been 
taken  and  used,  under  statutory  authority,  for 
a  canal,  may  be  used,  under  like  authority,  for 
a  road,  without  additional  compensation  to  the 
owner. — Malone  v.  ToledOy  28  Ohio  St  643. 
Shanklin  v.  Evantville^  55  Ind.  240. — Stoudinger 
T.  Newark^  28  N.  J.  Eq.  187,  446. 

Equity. — See  Injunction, 

Evietion.^See  LandUtrd  and  Tenant,  2. 

Evidence, — 1.  Indictment  for  murder.  To 
prore  that  the  offence  was  murder  in  the  first 
degree,  the  prosecution  undertook  to  show  that 
it  was  committed  in  attempting  to  commit 
rape.  Held,  that  eridence  that  the  prisoner 
had  previously  committed  rape  on  another 
person  was  incompetent. — State  v.  Lapage^  57 
N.  H.  245. 

2.  Plaintifl  employed  defendants  as  stock- 
jobbers,  and  agreed  that  all  transactions  should 
be  subject  to  the  usages  of  their  office.  They 
bought  stock  for  his  account,  and,  on  his  foiling 
to  deposit  the  required  "  margin,''  sold  it,  with- 
out notice  to  him,  at  a  loss*,  whereupon  he 
sued  them  in  trover.  Heldt  that  they  might 
show  that  they  acted  according  to  the  usages 
of  their  office.  And  a  new  trial  was  granted 
becanse  such  evidence  had  been  excluded ;  but 
fttmre  its  weight  or  conclusiveness  if  admitted. 
—Baker  v.  Drake,  66  N.  T.  518. 

3.  On  an  indictment  for  murder,  the  prisoner 
contended  that  the  killing  was  in  self^lefence. 
There  w«8  evidence  that  the  deceased  had 
followed  the  prisoner  into  a  house  which  he 
bad  threatened  to  kill  him  if  he  visited,  of 
which  threats  the  prisoner  had  notice.  Ileldf 
that  evidence  of  other  like  threats,  of  which 


the  prisoner  was  not  informed,  was  admissible 
to  corroborate  the  former  evidence,  and  to  show 
quo  animo  the  deceased  entered  the  house. 
Meld,  also,  that  evidence  of  the  violent  and 
dangerous  character  of  the  deceased  was 
admissible.— iSieote  v.  TVifjitfi,  77  K.  C.  473. 

4.  The  impeachment  of  the  credit  of  a 
witness,  by  showing  that  he  has  made  state- 
ments at  other  times  contradictory  to  his 
testimony  at  the  trial,  does  not  lay  a 
foundation  for  sustaining  him  by  proof  of  his 
reputation  for  truth. — Webb  v.  The  State,  29 
Ohio  St.  351. 

5.  In  ejectment,  the  plaintiff  claimed  title 
under  J.  8.,  and  offered  in  evidence  a  deed 
from  J.  8.  to  Rufhs  Y.,  and  a  deed  from  Russel 
y.  to  the  plaintiff's  grantor.  Held,  that  he 
could  not  show  by  parol  that  Russell  and 
Rufus  were  the  same  person,  and  that  the 
latter  name  was  written  in  the  deed  by  mistake 
[there  being  no  evidence  that  Russel  was 
otherwise  known  as  Rufus]. — Pitte  v.  Brown,. 
49  Vt.  86. 

6.  A  lease  was  made  of  <<the  premises  on  the 
comer  of  A  and  B  streets,  recently  occupied  by 
J.  S.  The  shops  are  not  included."  Held,  that 
the  lease  did  not  necessarily  pass  the  whole 
building  on  the  comer,  except  the  shops ;  and 
that  whether  a  particular  part  passed  as  having 
been  occupied  by  J.  S.  was  a  question  for  the 
jury,  on  which  parol  evidence  was  admissible. 
— Alger  v.  Kennedy^  49  Vt.  109. 

7.  On  the  trial  of  an  indictment  for  adultery, 
the  husband  of  the  partieepe  crtminte  is  a  com* 
petent  witness  to  prove  circumstances  which 
do  not  directly  criminate,  but  tend  to  criminate, 
her.State  v.  Bridgman,  49  Vt.  202. 

8.  In  an  action  to  recover  personal  property 
on  the  ground  that  defendant  bought  it  of 
plaintiff,  not  intending  to  pay  for  it,  evidence 
that  defendant  was  engaged  about  the  same 
time  in  like  fraudulent  transactions  is  admissi- 
ble  on  the  question  of  intent. — Sattnum  v.  Pre- 
mo,  49  Vt.  366. 

'  See  Carrier,  2  ;  Damages,  2 ;  Preeun^um  ;  TaZf 
4 ;  Trial,  2  ;  Witneu, 

Executo/r  and  Adminutra^or.'-^l.  The  purchase 
by  an  executor  of  the  interest  of  a  particular 
legatee  is  no  fraud  on  the  residuary  legatees, 
and  they  cannot  hold  him  to  account  for  the 
profits  he  may  make  by  such  purchase.— -ifo/r 
V.  Aaron,  77  N.  C.  371. 
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2.  A  resident  of  Vermont  made  a  promissorj 
note.  The  payee  lived  and  died  in  Massachu- 
-setts,  and  administration  was  there  granted  on 
liis  estate.  Held,  that  the  administrator  might 
flue  on  the  note  in  Vermont  without  taking  out 
administration  there ;  because,  as  the  debt  was 
due  and  payable  in  Massachusetts,  it  could  not 
'be  assets  in  Vermont,  and  therefore  there  was 
no  ground  for  granting  administration  in  that 
^taie.— Purple  ▼.  WhUhed,  49  Vt.  187. 

Exemplary  Damaget.'^QQ  Damag^^f  2. 

Expert. — See  Witneee^  I. 

Ferm  Naiurm.    See  Animal. 

Ferry. — See  Ir^junction,  2. 

Fire. — See  Proximate  Cause. 

Fire  Insurance. — See  Insurance  (Fire). 

Fixture. — 1.  Platform  scales  on  a  farm,  fas- 
tened to  sills  laid  on  a  brick  wall  set  in  the 
ground,  held,  to  pass  by  a  mortgage  of  the  fiirm. 
— Arnold  v.  Crowder^  81  111.  56. 

2.  As  between  a  mortgagee  and  an  execution 
creditor,  rolling-stock  of  a  railroad  company 
mortgaged  with  the  road  is  part  of  the  realty. 
— Williamson  v.  New  Jersey  Southern  R.  R,  Co.,  28 
N.  J.  Eq.  277. 

See  Covenant. 

Forbearance. — See  Consideration. 

Foreign  Aitaehment. — 1.  A  railroad  company 
mortgaged  its  property  and  income  to  secure 
payment  of  its  bonds ;  and,  by  the  terms  of  the 
mortgage,  remained  in  possession  until  default. 
Seld,  that  its  earnings,  while  so  in  possession, 
might  be  reached  by  process  of  foreign  attach- 
ment in  a  suit  against  it. — Mississippi  Valley  ^ 
Western  Ry,  Co,f  v.  United  States  Express  Co.f  81 
111.  634. 

2.  But  where  a  receiver  is  in  possession  of  a 
railroad,  a  creditor  of  the  railroad  company 
<;annot  attach  its  earnings  in  the  hands  of  one 
•of  its  debtors ;  and  if  he  does  so,  without  leave 
of  the  court  by  which  the  receiver  is  appointed, 
lie  is  guilty  of  a  contempt. — Richards  v.  The 
People,  81  111.  651. 

3.  Money  taken  by  an  officer  from  the  person 
of  a  prisoner  arrested  for  crime,  is  attachable  in 
the  officer's  hands  in  a  civil  action  against  the 
prisoner. — Reifsnyder  v.  Zee,  44  Iowa,  101. 

Fraud. — See  Corporation,  2  ;  fiivorce ;  Evy- 
denee,  8 ;  Executor,  2. 

Fraudulent  Conoeyanee, — 1.  The  plaintiff  in 
An  action  of  tort  is  not,  before  Judgment,  a 


creditor  of  the  defendant,  and  cannot  impeach 
a  conveyance  by  the  latter  as  made  to  delay  or 
defraud  him.— J7t;/  v.  Bowman^  35  Mich.  191. 

2.  A.  conveyed  to  B.  land  on  which  a  crop 
was  growing ;  the  crop  was  afterwards  taken  on 
execution  against  A.,  and  B.  replevied  it.  Beldj 
that  the  defendant  in  the  action  of  replevin 
might  show  that  the  conveyance  to  B.  was 
made  to  defraud  A.'s  creditors. — Pierce  v.  Hill, 
35  Mich.  194. 

See  Executor,  3. 

Game. — Where  a  statute  forbids  the  catching 
of  rabbits  with  ferrets  by  any  person,  except  on 
premises  owned  by  him,  one  who  so  hunts  on 
premises  not  owned  by  him  is  not  protected  by 
having  the  owner's  license,  if  he  does  not  act  as 
the  owner's  agent. — Hart  v.  The  State,  29  Ohio 
St.  666. 

Oamishment. — See  Foreign  Attachment. 

Homicide. — See  Evidence,  1,  3. 

Husband  and  Wife. — A  trustee  for  his  wife  and 
others,  having  converted  to  liis  own  use  part  of 
the  trust  fund,  was  removed.  Hel<i,  that  this 
was  not  a  reduction  to  possession  of  the  wife's 
share ;  and,  therefore,  that  her  share  of  other 
money  received  by  the  succeeding  trustee  was 
not  liable  to  make  up  the  loss  of  the  other 
cestuis  que  trust. — Jones  y.  Randel,  2  Del.  Ch.  627. 

See  BevisCj  2  ;  Divorce  ;  Evidence,  7  ;  Will. 
[To  be  continued.] 


OENERAL  NOTES. 


The  following  anecdote  is  told  of  Sir  John 
Holker,  the  English  Attorney  General : — As 
Sir  John  was  entering  the  House  recently,  he 
saw  a  stranger  standing  in  the  corridor,  in- 
quiring after  a  member.  The  member  in 
question  happened  to  be  a  friend  of  Sir  John's, 
and  desirous  of  obliging  him,  he  said  to  the 
stranger,  «Come  along,  I'll  get  you  in."  The 
stranger  followed,  and  Sir  John  passed  him 
into  the  speaker's  gallery.  As  he  turned  to  go 
away,  the  man  held  out  his  hand,  and  before 
the  Attorney-General  quite  realized  his  position,  • 
he  found  he  was  the  possessor  of  sixpence. 
Sir  John  was  very  proud  of  the  coin,  and 
showed  it  to  his  colleagues  on  the  Treasury 
Bench,  affirming  that  it  was  the  most  easily 
earned  sixpence  he  possessed. 
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No.  23. 


WOMEN  m.  TEE  COURTS. 

The  Jadiciary  Committee  of  the  U.  S.  Senate 
bold  the  view  that  women  are  admissihie  to 
practice  as  barristers  in  the  United  States 
Courts.  A  Bill  went  before  the  Committee 
recently,  providing  that  women  who  have  been 
members  of  the  bar  for  three  years  in  any 
Stela  or  territory,  shall  be  admitted  to  practice 
in  the  Supreme  Conrt  of  the  United  States^  and 
that  no  person  chall  be  excluded  from  practising 
as  attorney  or  counsellor  before  any  Court  of 
the  United  States,  on  account  of  sex.  Holding 
the  yiew  that  there  is  now  no  law  excluding 
females  from  the  bar  in  the  courts  mentioned, 
the  Senate  saw  no  necessity  for  the  passage  of 
the  Bill,  and  accordingly  reported  adversely 
to  it. 

The  friends  of  the  measure  regard  this  action 
ot  the  Senate  as  an  evasion  of  the  issue,  be- 
<»use,  in  point  of  fact,  the  Courts  do  not  admit 
women  to  practice,  and  the  U.  S.  Supreme 
<Jourt  has  refused  to  entertain  any  application 
for  admission  in  behalf  of  a  woman.  She  is  in 
the  same  position,  therefore,  as  if  expressly 
excluded  by  the  law.  It  is  generally  conceded 
that  if  all  restrictions  were  removed,  not  a 
^osen  women  in  the  Union  would  avail  them- 
selves of  the  liberty  granted.  The  easiest 
solution  of  the  difficulty  would  probably  be  to 
giart  the  privilege  requested,  and  the  anxiety 
to  appear  in  the  Courts  would  then  fisMle  away. 


A  QUESTION  OF  DAMAGES. 

In  the  State  of  Nebraska  a  singular  enact- 
ment is  to  be  found  on  the  Statute  book,  by 
which  the  owner  of  live  stock  is  allowed 
^t  double  the  value  of  his  property  injured, 
killed  or  destroyed '^  on  a  railroad  track,  in 
•case  the  value  be  not  paid  within  thirty  days 
4Lfter  demand  on  the  company  therefor.  A  case 
cameliefoTe  the  ^Supreme  Court  of  the  State 
lately,  in  ^which  [a  demand  was  made  upon  a 
zaibroad  company  under  the  above  Statute,  but 
-the  Court  held  that  the  enactment  was  repug- 
nant to  the  Constitution.    The  excess  beyond 


the  value  of  the  property,  the  Court  held,  could 
not  be  regarded  in  any  other  light  than  a 
penalty,  not  resting  in  contract,  but  a  penalty 
or  fine  for  the  purpose  of  punishment.  The 
penalty  or  fine  in  the  present  case  was  given  by 
the  Statute  to  the  party  claiming  damages  for 
the  accidental  loss  of  his  property.  But  there 
is  a  provision  of  the  Constitution  which 
declares  that  "all  fines  and  penalties  shall  be 
appropriated  exclusively  to  the  use  and  support 
of  common  schools.'' 

For  this,  among  oUier  reasons,  the  Court 
pronounced  the  law  unconstitutional .  It  would, 
indeed,  be  hard  to  find  any  reasonable  ground 
for  so  extracHrdinary  a  piece  of  legislation.  One 
would  be  disposed  to  ooQJecture  that  it  was 
framed  by  a  legislature  largely  bucolic,  and 
that  the  authors  of  the  provision  had  in  view 
a  profitable  means  of  disposing  of  old  or 
useless  cattle.  The  slaughter  which  railroads 
would  make  under  such  circumstances  would 
in  all  probability  be  prodigious,  and  a  twelve 
foot  fence  on  either  side  of  the  track  would  be 
insufficient  to  prevent  it.  A  Brooklyn  clergy- 
man, a  Sunday  or  two  ago,  denounced  from  the 
pulpit  the  administration  of  justice  as  tending 
to  weigh  heavily  upon  the  poor,  while  the  rich 
criminal  generally  managed  to  escape  unpun- 
ished. The  Nobi^aska  enactment  referred  to 
seems  to  err  in  the  opposite  directioui  for  it 
ficeccs  companies  for  the  benefit  ol  cattle 
owners ; — unless,  indeed,  the  former  bo  con- 
sidered the  poorer  of  the  two,  us  holders  ol 
unprofitable  shares  and  bonds  too  often  find 
themselves  at  the  present  day. 


THE  LATE  JUDGE  DORION. 

By  the  death  of  Mr.  Justice  V.  P.  W.  Dorion, 
which  occurred  somewhat  suddenly  on  Sunday 
last,  the  Bench  of  the  Province  of  Quebec  has 
lost  an  able  and  efficient  member.  The  de- 
ceased, who  was  a  brother  of  Sir  A.  A.  Dorion, 
the  present  Chief  Justice  of  the  Court  of  Queen's 
Bench,  was  bom  at  Ste.  Anne  de  la  Perade  on 
the  2nd  October,  1827,  and  was  consequently 
only  in  his  fifty-first  year.  Ue  came  to  Mon- 
treal about  the  age  of  fifteen,  was  admitted  to 
the  practice  of  the  legal  profession  in  due 
course,  and,  in  partnership  with  his  dis- 
tinguished brother,  the  present  Chief  Justice, 
enjoyed  for  many  years  a  very  extensive  and 
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important  practice.  In  1875  he  wu  raited  to 
the  Bench  of  the  Superior  Conrt^  and  was  at 
firtt  appointed  to  the  Quebec  District,  but  on 
the  death  of  Judge  Monde! et  he  was  transferred 
to  Montreal,  where  the  same  Tigor,  decision, 
and  talent  which  had  marked  his  career  at  the 
bar,  distinguished  his  too  brief  administration 
of  Judicial  office.  The  bar  of  Montreal,  on  Wed- 
nesday, unanimously  adopted*  a  resolution 
expressing  their  appreciation  of  "the  ability, 
ntegrity,  learning,  and  inyariable  affiibility'' 
with  which  the  deceased  discharged  his  duties, 
and  these  words  aptly  describe  the  estimable 
qualities  of  the  learned  Judge. 


REPORTS  AHS  KOTES  OF  GASES. 

COURT  OF  REVIEW. 

Montreal,  May  31, 1878. 
Mackat,  Dunkin,  Rainvillb,  JJ. 

Mackat  y.  Routh  et  al.j  and  Bank  of  MoNTr.sAL, 

T.  S. 

[From  S.  C.  Montreal. 

Concurrent  OamithmenU 

This  was  an  inscription  in  Review  from  the 
judgment  reported  ante,  page  161. 

Mackat,  J.  A  seizure  of  moneys  being  made 
in  the  hands  of  the  Bank  of  Montreal,  the  defen- 
dants  contested  it,  because  there  was  a  previous 
iaitie^rrSt  in  their  hands  against  plaintiff  at  the 
suit  of  Duncan  Macdonald.  This  was  demurred 
to,  and  the  Judge  a  quo  had  found  the  demurrer 
well-founded.  The  Court  here  could  not  but 
confirm  the  judgment,  as  the  ioiaU-arrit  referred 
to  was  not  disposed  of,  and  there  was  nothing  to 
show  that  anything  would  ever  come  from  that 
proceeding  of  Macdonald. 

Judgment  confirmed. 

AhhoU  i  Co.,  for  plaintiff. 

Loranffer  j*  Co.,  for  defendants. 


SUPERIOR  COURT. 

Montreal,  May  31,  1878. 
Johnson,  J. 

LlFUNTUK  ▼.  BOLDCO  ct  al. 

Malicious  Prosecution — Whence  Malice  and  want 

qf  Probable  Cause  may  be  inferred. 

Malice  and  want  of  reasonable  and  probable  cause 
may  be  inferred  from  the  actsycondaet  and  ezpreasions 
of  the  party  proeecating,  as  for  example,  the  existence 
of  a  collateral  motivcj  such  as  a  resolution  on  his  part 
to  stop  thelplaintiflTs  mouth. 


JoBNioif,  J.  The  plaintiff  brings  an  actioni 
for  damages  against  the  defendants  for  maliciouft 
prosecution  under  the  following  circnmstances  r. 
— He  possessed  a  property  in  the  Township  of 
Milton,  and  had  given  an  obligation  to  Bolduc 
for  $400,  on  which  Bolduc  sued  him,  and  got 
judgment  by  defiiult.  The  present  plaintiflT 
made  a  requite  ^civile  to  get  that  judgment  set 
aside,  and  was  unsuccessful,  and  Bolduc  brought 
the  land  to  sale,  and  became  the  purchaser  for 
$55.  The  plaintiff  then  presented  a  petitioa 
en  nuUilfde  d^crei,  which  is  still  pending.  The 
foundation  of  the  requite  civile  was  alleged  want 
of  service ;  and  it  is  the  affidavit  which  the 
the  plaintiff  made  in  support  of  the  requite 
that  was  said  to  be  fiilse,  and  upon  which  the 
three  present  defendants,  Bolduc,  Francois- 
Thibault,  the  bailiff  who  made  the  return  of 
service,  and  Charles  Thibault,  the  attorney  for 
Bolduc  in  that  action,  caused  him  to  be  arrested 
for  perjury.  When  the  case  came  before  the 
magistrate,  the  prisoner — the  present  plaintiff^ 
— who  was  brought  before  him  to  be  committed 
for  the  offence  of  perjury,  was  discharged  for 
want  of  proof  of  his  identity  with  the  person 
who  had  made  the  affidavit.  The  action  as 
against  the  attorney  has  been  discontinued,  and 
the  two  other  defendants  have  pleaded,  Bolduc 
admitting  the  arrest  at  his  instance,  and  the 
bailiff  saying  that  he  gave  evidence  by  com- 
pulsion,'but  both  denying  any  malice  or  want 
of  probable  cause, — and  also  denying  that  the 
plaintiff  had  suffered  any  damage.  They  also- 
plead  that  the  requite  civile  was  dismissed  after 
consultation  and  evidence. 

The  only  points  now  before  me  are  the  malice 
and  want  of  probable  cause  for  arresting  this 
unfortunate  man  on  a  charge  of  perjury.  They 
are  both  essentials  of  the  plaintiff't  action,  and 
certainly  the  contestation  on  the  requite  civile 
and  between  the  same  persons,  at  least  as  &r  as 
Bolduc  and  the  plaintiff  are  concerned,  must 
be  taken  as  decisive  of  the  question  whether - 
there  had  been  a  legal  service  or  not.  But  it  is 
also  undeniable  that  there  may  have  been  a 
legal  service,  and  the  plaintiff  may  nevertheless- 
have  been  in  good  faith  in  swearing  there  was 
not,  and  may  not  therefore  have  committed 
perjury.  That^  however,  does  not  touch  the 
real  point  in  the  case,  which  is  whether  these 
two  defendants  acted  maliciously,  and  not  bona 
fide,  in  bringing  the  charge  of   perjury.    Th& 
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^dismiwalby  the  maglgtrate  on  a  qnestioo  of 
identity  woald  not  amount  to  mach ;  and  under 
any  circmnstances  the  action  of  a  magistrate  or 
of  a  grand  jury  would  only  be  a  presumption 
that  the  charge  was  unfounded ;  not  that  it  was 
brought  through  malice.    There  are,  however, 
other  circunutances  to  be  considered  in  this 
case.    I  am  strongly  of  opinion  that,  though 
the  judgment  on  the  requite  civile  shows  that 
there  was  evidence  of  a  legal  service,  the  plain- 
tiff has  been  perfectly  honest  in  setting  up  that 
there  was  not,  and  in  swearing  to  the  fiict.    It 
is  a  very  suspicious    circumstance   as  to  the 
time  at  which  this  accusation  was  brought,  that 
the  petition  en  nulhti  de  dSertt  had  been  filed, 
4ifter  Boldnc  had  got  this  property  for  f  55,  and 
I  find  in  a  work  published  last  year,  and  highly 
spoken  of  in  the  reviews,  *'  Patterson  on  the 
Liberty  of  the  Subject,"  something  that  bears 
very  closely   on    this    subject.    Whether  the 
charge  of  perjury,  or  the  facts  on  which  it 
rested,  were  true  or  honestly  believed  to  be  true 
is  a  question  of  £Eict  no  doubt ;  but  whether 
iMsumiDg  them  to  be  true,  they  ought  to  have 
reasonably  induced  the  defendants  to  prosecute, 
in  other  words,  whether   they  smounted  to 
reasonable  or  probable  cause,  is  a  qut^stion  of 
law  for  the  judge.    This  is  an  old  settled  rule, 
«nd  the  leading  cases  establishing  it  are  found 
in  all  treatises  on  this  subject.    They  will  be 
found  too,  at  page  202,  of  the  second  volume 
of  the  book  I  have  just  mentioned,  but  as  this 
was  never  doubted,  I  do  not  now  particularly  re- 
fer to  those  cases.    VThat  I  wanted  to  refer  to 
especially  was  at  page  201  of  the  same  volume : 
^  Though  malice  may  be  inferred  from  want  of 
reasonable  and  probable  cause,  the  latter  cannot 
be  inferred  from  malice.   Both  are  to  be  inferred 
from  the  acts,  conduct  and  expressions  of  the 
defendant,  as  for  example,  the  existence  of  a 
coUatetal  motive  in  the  defendant,  such  as  a  re- 
solution to  stop  the  plaintiff 's  mouth.**    Here  I 
am  persuaded  there  was  a  resolution  to  stop  the 
plaintiff's  mouth,  or  at  all  events,  to  stop  his 
proceeding  en   nuUiU  de  dScrei^  by  this  man 
Bolduc,  who  got  his  property  for  a  mere  song. 
I  do  not  cite  this  book  as  authority  on  any- 
thing new,  nor  even  as  authority  at  all,  but  as 
reasonable  observation  on  existing  law,  which 
in  this  instance  and  others  is  expressly  given 
in  a  note.    I  find,  too,  on    the  same  page, 
•another  apposite    observation :    "  It    may  be 


inferred  from  the  fiict  that  the  prosecution  was 
instituted  for  a  collateral  purpose,  such  as  for 
frightening  others,  or  enforcing  payment  of  a 
debt."  I  cannot  shut  my  eyes  to  the  fiact  that 
Mr.  Charles  Thibault  in  his  deposition  admits 
that  the  plaintiff  may  not  have  understood  that 
the  bailiff  served  an  action  on  him,  and  it 
appears  certain  that  Mr.  Charles  Thibault  had 
possession  of  the  copy  said  to  have  been  served ; 
and  though  he  is  not  a  defendant  now,  I  cannot 
disconnect  him  from  the  others  as  far  as  his  acts 
affect  them.  The  circumstances  of  the  arrest, 
and  remands,  and  expenses  the  plaintiff  was 
put  to  must  be  taken  into  consideration,  and  I 
feel  obliged  to  give  him  damages  which  I  fix  at 
$50,  and  costs  of  action  brought.  This  man  is 
proved  to  bear  a  most  excellent  character,  and 
he  has  been  treated,  to  say  the  least,  with  great 
harshness.  I  am  persuaded  from  the  fincts  of 
the  case  that  his  affidavit  was  true  as  fur  as  his 
knowledge  went,  and  there  was  no  perjury, 
though  technically  no  doubt  the  judgment  on 
the  requiu  held  rightly  that  the  service  was 
sufficient.  ' 

Duhamel  j*  Co.  for  plaintiff. 

Thibault  j*  Co.  for  defendant. 


Kbvarah  v.  Obrxkm. 

Malieioua  Proeeeution — Conviction. 

Malice  and  want  of  probable  oanse  are  oonoltuiyely 
disprored  by  the  conviction  of  the  plaintiff. 

JoHHsoN,  J.    This  is  an  action  for  a  malicious 

prosecution  and  arrest  *,  and  I  may  say  at  once, 

that  considering  the  way  in  which  the  plaintiff 

has  been  treated  by  the  law,  and  by  those  who 

are  to  some  extent  the  ministers  of  the  law,  I 

regret  very  much  being  obliged  to  dismiss  it. 

The  plaintiff  was  a  carter  and  was  stationed  in 

front  of  the  St.  Lawrence  Hall  by  his  comrades 

under  circumstances  that  the  defendant  must 

have  known  very  well ;  yet  he  thought  proper, 

as  he  had  strictly  a  right  to  do,  no  doubt,  to 

prosecute  him  for  loitering  there  as  a  vagrant, 

and  he  was  convicted.    The  point  of  the  case 

is  very  shortly  come  at.    Is  there  such  a  thing 

as  the  possibility  of  proof  of  want  of  reasonable 

and  probable  cause,  and  of  malice  in  the  ^e 

of  a  conviction.    I  thought  not  at  the  trial,  and 

I  think  so  still.    It  was  urged  that  in  a  case  of 

Forte  V.    The   City   qf  Montrealy  confirmed  in 

Review  two  or  three  terms  ago,  the  judges  had 

held  that  in  such  a  case  they  could  incidentally^ 
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go  into  the  question  of  the  propriety  of  the 
conviction.  It  certainly  was  a  peculiar  case, 
and  I  have  looked  at  it  closely.  A  policeman 
had  been  called  to  his  assistance  by  a  person 
who  was  assaulted,  and  the  officer,  not  show- 
ing much  alacrity,  was  reproached  by  the 
person  who  had  called  him,  and  thereupon 
took  upon  himself  to  arrest  him  and  take  him 
to  the  station,  and  the  next  day  the  Corporation 
adopted  the  act  of  their  officer,  and  had  the 
plaintiff  conricted  of  resisting  the  police  upon 
the  officer's  testimony ;  whereupon  the  plaintiff 
in  that  case  cumed  round  and  prosecuted  the 
policeman  before  the  Police  Magistrate  for  an 
assault,  and  had  him  convicted  and  punished. 
He  then  brought  an  action  of  damages  against 
the  city,  and  the  city  pleaded  that  they  were 
not  bound  by  the  act  of  their  officer ;  but  the 
Court  held  that  they  were  bound,  having 
adopted  his  act.  That  was  all  that  was  decided 
there,  and  that  was  all  that  the  Corporation 
pleaded  to  the  action  ;  not  a  word  about  a  con- 
viction is  in  the  plea  in  that  case,  nor  in  the 
judgment  in  first  instance,  which  was  simply 
confirmed  in  review  as  it  stood,  and  even  if  the 
two  cross  convictions  could  both  have  been 
looked  at,  there  was  the  conviction  of  the  police- 
man for  an  assault,  which  showed  he  had  no 
probable  cause  for  arresting  the  plaintiff  in  that 
case.  The  case  cannot  therefore  be  cited  as 
deciding  that  proof  of  want  of  probable  cause 
is  not  decisively  rebutted  by  a  conviction,  but 
rather  the  other  way.  In  the  work  I  cited  just 
now  in  another  case,  where  all  the  rules  govern- 
ing these  cases  are  carefully  collected,  together 
with  the  adjudged  cases  on  which  their  authority 
rests,  I  find  the  rule  I  laid  down  at  the  trial  has 
always  been  considered  as  of  the  most  necessary 
and  decisive  authority.  Where  a  conviction  is  un- 
reversed, it  is  conclusive  evidence  of  the  fiicts. 
See  Fawcett  v.  FowUij  7  B.  &  C.  394.  Again : 
«  Malice  and  want  of  probable  cause,  however, 
are  conclusively  disproved  by  the  conviction  of 
the  plaintiff."  MeUor  v.  Baddeley^  2  Cr.  & 
M.  676.  «lf  it  could  be  otherwise,  how  could  I 
possibly  judge  of  the  fieiimess  of  a  conviction 
on  which  I  have  not  one  word  before  me  of  the 
evidence  given  for  or  against  it  ?  No ;  I  must 
hold  to  the  rule  which  I  have  never  seen  depart, 
ed  from — and  I  do  so  with  regret  under  the  cir- 
cumstances, because  the  plaintiff  had  a  permis- 
sion of  the  Chief  of  Police  to  stand  there  as  he 


did ;  and  although  I  must  hold  that  the  convic- 
tion was  right,  and  the  complainant  there  was 
right^  BO  far  as  the  law  goes ;  and  though  the 
Chief  of  Police  could  not  override  the  law  more 
than  the  committee  men  who  told  him  to  do  so, 
there  certainly  was  hardship  in  the  treatment 
the  plaintiff  got  under  the  circumstances,  at  the 
instance  of  the  defendant,  who  must  have  known 
all  about  it.  I  therefore  dismiss  the  action,  but 
without  costs. 

Keller  f  Co.j  for  defendant. 

Duhamel  ^  Co.,  for  plaintiff. 


torbakcb,  j. 
Rhodes  v.  Black. 

Contract — Illegal  Connderatitm. 

ToRRANci,  J.  This  was  an  action  of  a  peculiar 
character,  arising  out  of  an  agreement  between 
plaintiff  and  defendant.  The  plaintiff  was  a> 
rich  brewer  in  Pennsylvania,  and  defendant  was- 
in  his  employ  as  driver,  and  was  known  to  be 
a  person  of  intemperate  habits.  The  latter  waa 
suddenly  reported  to  be  left  heir  ot  an  estate  in 
Australia.  He  entered  into  an  agreement  with 
his  employer  that  the  latter  should  supply  him 
with  $10  a  week,  and  also  disburse  the  money 
necessary  to  obtain  information,  for  which  he 
was  to  be  indemnified,  and  to  receive  one-half 
of  the  estate.  The  amount  realised  was  over 
$14,000.  Plaintiff  had  disbursed  $1,783,  and 
when  the  moneys  of  the  estate  were  lodged  in 
the  Bank  of  B.KA..,  plaintiff  took  out  the  pre- 
sent action  to  recover  his  share  under  the  agree> 
ment.  Defendant  pleaded  that  he  was  not  on 
equal  terms  with  regard  to  the  agreement,  the 
plaintiff  being  his  superior,  and  he,  defendant, 
being  a  man  of  intemperate  habits.  The  Court 
was  of  opinion  that  the  consideration  of  the 
agreement  was  not  a  lawful  one,  and  plaintiff 
would  only  get  judgment  for  $1,783.18,  the- 
amount  which  he  had  disbursed. 

A6boU  j*  Co,,  for  plaintiff. 

Kerr  j*  Co,,  for  defendant. 


DoBiOH  V.  PosiTiva  Lnr>  Absurakcb  Co. 

Ineuranu — PoffmetU  qf  Premium, 
The  question  was  whether  the  amount  of 
insurance  claimed  on  the  life  of  deceased,  waa 
forfeited  by  the  non^^yment  of  the  premium. 
The  Company,  after  1st  May,  ceased  to  do 
business  in  Lower  Canada,  and  to  have  an  agent 
there  to  whom  payments  could  be  made.    The 
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plaintiff  uiged  that  it  was  not  hia  duty  to  go  to 
England,  wiiere  the  head-quarters  were,  to  pay 
the  amount. 

ToRRANca,  J.,  said  that  under  the  circum- 
stances, the  contention  of  the  plaintiff  should 
be  maintained,  and  Judgment  must  go  against 
defendants. 

Cftofrion  4-  Co.  for  plaintiff. 

Bethune  j*  Betkune  for  defendants. 


EVIDENCE  OF  ACCOMPLICES. 

It  has  been  observed  in  many  of  the  cele- 
brated criminal  trials  that  have  taken  place  in 
this  country  during  the  last  few  years,  that  the 
testimony  of  an  accomplice  has  played  an 
important  part,  and  some  of  the  most  hardened 
criminals  charged  with  high  crimes  could  not 
have  been  convicted  but  for  such  testimony. 
But  we  cannot  say  that  all  convictions  by  the 
aid  of  such  testimouy  are  just,  or  that  by  its 
assistance  the  innocent  may  not  tametimes  suffer. 
Tet  it  is  thought  the  stem  necessities  of  good 
government  demand  the  policy  in  the  adminis- 
tration of  Criminal  Law,  for  without  such 
testimony  It  is  sometimes  impossible  to  detect 
many  crimes  the  most  detrimental  to  society, 
and  therefore  the  evidence  of  accomplices  has 
at  all  timifs  been  admitted  either  from  a 
principle  of  public  policy,  or  from  Judicial 
necessity,  or  from  both.  They  are  no  doubt 
requisite  as  witnesses  in  particular  cases ;  but 
it  has  been  well  observed  that  in  a  regular 
system  of  administrative  Justice  they  are  liable 
to  great  objections.  "  The  law,''  says  one  of 
the  ablest  and  most  useful  modem  writers 
(Chitty)  upon  criminal  jurispradence,  "con- 
fesses its  weakness  by  calling  in  the  assistance 
of  those  by  whom  it  has  been  broken.  It  offers 
a  premium  to  treachery  and  destroys  the  last 
virtue  which  clings  to  the  degraded  trans- 
gressor. On  the  other  hand  it  tends  to  prevent 
any  extensive  agreement  among  atrocious 
criminals,  makes  them  perpetually  suspicious 
of  each  other,  and  prevents  the  hopelessness  of 
mercy  from  rendering  them  desperate."  Pecpfe 
V.  WkippU^  9  Cowen,  709. 

Who  are  aeeompliees :  The  definition  of  the 
term  <<  accomplice  "  in  legal  phraseology  has  not 
been  the  same  in  different  cases. 

In  Lindaay  v.  People^  63  N.  Y.  143,  an  accom- 
plice is  defined  <'as  one  of  many  equally 
concerned,  or  a  co-partner  in  the  commission 


of  a  crime.    The  term  includes  all  theparUeipei 
eriminia   whether    considered    in   strict  legal 
phraseology    as    principals     or    accessories.'' 
Bishop  gives  the  following  definition :  ^  A  per- 
son to  be  technically  an  accomplice  must,  it 
appears,  sustain  a  relation  to  the  criminal  act 
that  he  could  be  indicted  Jointly  with  the  others 
for  the  offense.     1  Bishop  on  Cr.  Pro.,  §  1084; 
Drum  V.  People,  29  N.  Y.  623-527.    To  consti- 
tute an  accomplice,  the  person  charged  as  such 
must   have  an  intention  of  committing  the 
crime,  mere  apparent  concurrence  is  not  enough. 
United  States  v.  Henry,  4  Wash.  G.  C.  Rep.  428. 
One  who  purchases  intoxicating  liquor  sold 
contrary  to  law,  for  the  purpose  of  prosecuting 
the  seller   for  an    unlawful   sale,  is  not  an 
accomplice.     CommonweaUh  v.  Downing,  4  Gray, 
29.      A    detective    who     acts    without    any 
felonious  intent  but  solely  with  the  view  of 
discovering  the  perpetrators  of  the  crime  is  not 
an  accomplice.    Stale  v.  McKean,  36  Iowa,  343. 
So  likewise  a  person  who  has  no  knowledge  of 
a  larceny  until  after  its  commission,  and  who 
buys  the  stolen  goods  by  direction  of  an  officer 
with  funds  supplied  by  an  officer  in  order  to 
detect  the  thief,  is  not  an  accomplice  whose 
testimony    needs    corroboration.     People    v. 
Barrie,  49  Cal.  342. 

In  Alabama  a  partner  of  one  of  the  players 
in  his  winnings  or  losses  in  the  game  in  which 
the  defendant  played,  and  who  advanced  money 
to  the  defendant,  which  was  used  by  him  In 
betting  on  the  game,  is  an  accomplice  within 
the  Statute  (Code,  §  3600)  which  forbids  a  con- 
viction on  the  uncorroborated  testimony  of  an 
accomplice.     English  v.  Stale,  36  Ala.  428. 

A  bystander  does  not  become  an  accomplice 
by  mere  approval  of  a  murder  committed  in 
his  presence,  and  the  charging  of  the  jury  that 
if  the  defendant  was  "present  aiding,  or 
abetting,  or  counselling,  or  inciting,  or  en- 
couragii)g,  or  approving"  the  act,  he  was  an 
accomplice,  is  an  error,  and  the  court  must 
reverse  and  order  a  new  trial.  State  v.  Coc,  65 
Mo.  It  is  for  the  jury  to  determine  whether 
or  not  a  witness  jointly  indicted  with  the 
defendant  is  an  acccomplice.  Slate  v.  Sehlagel, 
19  Iowa,  169. 

The  practice  now  adopted  in  England  is  for 
the  magistrate  bffore  whom  the  accomplice  is 
examined,  or  the  court  before  which  the  trial  is 
had,  to  direct  that  he  shall  be  examined,  upon 


270 


THE  LEGAL  NEWS. 


an  ODdentandtiig  that  if  he  gf  res  hii  eridonce 
in  an  unexceptionable  manner,  he  shall  be 
recommended  for  a  pardon.  Boscoe's  Cr.  St.  1 24. 
In  Scotland  the  course  pursued  with  regard 
to  an  accomplice  who  has  been  admitted  against 
his  confedetate,  differs  from  that  adopted  by 
the  English  law,  and  seems  better  calculated  to 
further  the  ends  of  justice.  There  by  the  Tery 
act  of  calling  the  accomplice  and  putting  him 
on  the  witness  stand,  the  prosecutor  debars 
himself  from  all  right  to  molest  him  for  the 
future  with  relation  to  the  offence  charged. 

"  This  privilege  is  absolute  and  altogether 
independent  of  the  prevarication  or  unwilling- 
ness with  which  the  witness  may  give  his 
testimony.  Justice,  indeed,  may  often  be 
defeated  by  a  witness  retracting  his  previous 
disclosures,  or  refusing  to  make  any  confession 
after  he  is  on  the  witness  stand ;  but  it  would 
be  much  more  put  in  hazard  if  the  witness  was 
sensible  that  his  future  safety  depended  on  the 
extent  to  which  he  spoke  out  against  his 
associates  at  the  bar."  Alison's  Prac.  Cr.  Law 
of  Scot.  453.  But  in  the  United  States  an 
accomplice,  by  turning  informer  and  testifying 
for  the  prosecution,  acts  under  the  implied 
condition  that  he  earns  an  exemption  from 
punishment  by  declaring  the  whole  truth  ;  but 
how  are  we  always  to  know  he  tells  the  truth, 
especially  when  it  is  not  an  absolute  require, 
ment  that  he  must  be  corroborated  ? 

If  testifying  to  an  uutruth  would,  in  the 
opinion  of  the  accomplice,  be  more  likely  to 
bring  him  exemption  from  punishment — which 
is  generally  the  question  of  greatest  importance 
with  persons  of  such  character — would  it  not 
be  a  most  powerful  incentive  for  him  to  do  so? 
But  is  he  not  more  likely  to  tell  the  truth  than 
otherwise,  even  though  he  is  conscious  there 
is  no  evidence  to  corroborate  him  ?  These  are 
speculative  questions,  but  under  the  caution 
exercised  by  a  prudent  court,  in  its  instructions 
to  the  jury,  no  great  harm  need  be  feared. 
Still,  we  believe  that  if,  after  having  made  his 
confession  to  the  prosecuting  attorney,  he  should 
be  sworn  on  behalf  of  the  prosecution,  with 
the  full  understanding  that  in  any  event  he 
could  never  be  punished  for  the  offence  charged, 
it  would  be  much  the  safer  rule. 

In  England  the  court  usually  considers  not 
only  whether  the  prisoners  can  be  convicted 
fffithout  the  evidence  of  the  accomplice,  but 


also  whether  they  can  be  convicted  ipAA  his 
evidence.  If  therefore  there  be  suffidant 
evidence  to  convict  without  his  testimony  ths 
court  will  refuse  to  allow  him  to  be  admitted 
as  a  witness.  Rofivoe's  Cr.  Sv.  130.  Accom* 
plices  may  in  all  lases  by  permission  of  the 
court  be  used  by  the  government  as  witnesses 
in  bringing  their  associates  to  punishment. 
lAndaay  v.  PeopU,  63  N.  Y.  143.  And  althongh 
it  is  in  the  discretion  of  the  court  to  admit  or 
refuse,  yet  in  practice  this  matter  is  left  almost 
entirely  to  the  discretion  of  the  prosecnting 
attorney.  This  at  least  is  the  practice  in  the 
State  of  New  York,  and  the  court  is  not  likely 
to  interfere  except  in  a  case  where  under  a0 
the  surrounding  cireumatancet  it  seems  to  be 
necessary,  as  in  the  case  of  People  v.  Whipple^ 
9  Cowen,  708  (1827).  In  that  case  the  district 
attorney  moved  the  court  that  Jesse  Strang,  who 
had  just  been  convicted  by  the  verdict  of  a 
jury,  as  a  principal,  in  the  murder  of  which 
Mrs.  Whipple  stood  charged  as  accessory  before 
the  fact,  should  be  brought  up  and  examined 
as  a  witness  on  the  part  of  the  prosecution. 
This  was  objected  to  by  the  prisoner's  counsel, 
and  the  court,  in  a  very  elaborate  opinion  dis- 
cussing the  circumstances  fully,  denied  the 
motion.  The  main  ground  for  the  denial  of 
the  motion  seems  to  have  been  that  Strang  was 
the  greater  criminal  of  the  two,  even  conceding 
Mrs.  Whipple  to  be  guilty  of  the  charge  brought 
against  her,  and  that  by  allowing  him  to  testify 
there  would  be  an  implied  condition  of  recom- 
mendation of  pardon  if  he  told  the  truth.  The 
court  propounded  the  following  significant 
question :  <^  Why  then  should  we  select  her  for 
punishment  in  preference  to  him?"  So  in  a 
later  case  where  it  was  sought  to  make  an 
accomplice  a  witness  for  the  government  upon 
an  implied  promise  of  pardon,  the  court  held 
ti  that  it  rested  upon  judicial  discretion  and  is 
not  at  the  pleasure  of  the  public  prosecutor. 
An  accomplice  under  an  indictment  for  another 
offence,  as  a  general  rule,  will  not  be  admitted 
as  a  witness  when  such  fact  is  known  to  the 
court,  although  he  testify  in  good  faith  against 
his  accomplice  on  the  trial  upon  one  indict- 
ment, he  may  be  tried  upon  the  other,  and  upon 
conviction  punished.  It  would  be  a  fraud  upon 
the  court  and  an  obstruction  of  public  justice 
if  the  public  prosecutor  should  enter  into  an 
agreement  unsanctioned  by  the  court  (if  such 
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sanction  could  be  giTOU  in  ftach  »  cane)  offering 
immunity  or  clemency  to  several  defendants  in 
sereral  indictments  upon  the  condition  that 
-one  of  them  became  a  fvitness  for  the  proeecn- 
tion  npon  still  other  indictments.  Wright  r. 
Rmdtktf,  13  Wis. 

The  oonrt  would  also  undoubtedly  interfere 
by  refusing  to  try  a  prisonf r  who  had  testified 
aa  State's  eridence  against  another  if  it 
should  appear  that  the  prosecuting  officer  was 
pursuing  him  in  violation  of  the  express  or 
implied  understanding.  Bifhop's  Cr.  Pro.  % 
1076,  note. 

"  There  is  no  practice  in  this  State  requiring 
8  previous  application  or  a  formal  order  of  the 
court  to  permit  an  accomplice  to  become  a 
witness  for  the  State."  63  N.  Y.  143 ;  12  Hun, 
^15.  It  is  not  to  be  understood,  however,  that 
in  all  conceivable  situations  of  an  accomplice 
before  the  courts  that  it  is  in  the  discretion  of 
the  court  to  allow  him  to  testify  for  the  People. 
The  true  rule  as  to  competency  seems  to  be, 
When  the  persons  indicted  are  all  put  on  trial 
together,  neither  can  be  a  witness  ibr  or  against 
the  others ;  but  when  they  are  tried  separately, 
though  jointly  indicted,  the  People  may  call 
those  not  on  trial,  though  not  convicted  or 
4u:quitted  or  otherwise  discharged,  with  the 
pennission  of  the  court ;  but  they  cannot  be 
called  as  witnesses  for  each  other  though 
separately  tried,  while  the  indictment  is  pend- 
ing against  them.  If  acquitted  they  may  be 
examined,  and  even  if  convicted,  unless  it  be 
for  a  crime  which  disqualifies,  and  then  sent  nee 
must  have  followed  the  conviction.  Whtn  all 
are  tried  together  if  the  People  desire  to  swear 
an  accomplice,  he  must  in  some  way  be  first 
•discharged  from  the  record.  Wtxon  v.  The 
TeopU^  5  Park.  Cr.  126  ;  Taylor  v.  People^  12 
Hun,  213-214. 

When  the  accomplice  is  indicted  separately 
from  the  rest  he  is  of  course  a  competent  wit- 
ness for  the  prosecution,  though  no  disposition 
has  been  made  against  him. 

In  fiict,  with  reference  to  his  competency,  an 
accomplice  jointly  indicted  and  separately  tried 
ifl  in  the  same  condition  as  one  separately 
indicted  or  one  not  iudicted  at  all.  1  Bish.  on 
Cr.  Pro.  §§  1079,  1080.  One  of  several  persons 
indicted,  although  he  have  pleaded  and  defended 
^parately,  is  not  a  competent  witness  for  his 
co-defendants  unless  immediately  acquitted  by 


a  jury,  or  a  noUe  proeequi  entered,  or  convicted 
and  sentenced  for  an  offence  which  would  not 
disqualify.    Molnfyre  v.  People,  9  K.  T.  39. 

If  a  witness  who  has  become  State's  evidence 
testifies  corruptly,  or  makes  only  partial  dis- 
closures, he  may  then,  having  fiedled  to  perform 
the  condition  on  which  he  was  admitted,  be  pro- 
ceeded against  for  his  own  crime ;  but  he  is  not 
thus  liable  simply  because  of  a  failure  by  the  jury 
to  convict  his  associates.  '^  It  rests,"  said  Lord 
Mansfield,  <*  on  usage,  and  on  the  offender's  own 
good  behaviour,  whether  he  shall  be  prosecuted 
or  not.''  And  where  an  accomplice,  after  mak- 
ing a  confession  on  the  usual  understanding, 
refuses  to  testify,  this  confession  may  be  given 
in  evidence  against  him  on  his  trial.  Common- 
wealth  V.  Knappf  10  Pick.  477. 

As  the  accomplice  is  entitled  to  no  protection 
in  respect  to  other  offences,  he  is  not  bound  to 
answer  questions  relative  to  such  offences  on 
his  cross-examination.  It  is  not  usual  to  admit 
accomplices  who  are  charged  with  other 
felonies.  In  the  earlier  State  trials  of  England, 
the  protection  and  countenance  afforded  by  the 
courts  to  accomplices,  spies  and  informers,  was 
often  carried  to  great  lengths ;  but  in  modem 
times  a  closer  scrutiny  of  the  evidence  from 
such  a  source  is  required,  and  more  safeguards 
for  the  protection  of  the  innocent  established, 
so  that  the  conviction  of  a  prisoner  by  the  aid 
of  an  accomplice  at  the  present  time,  upon 
such  weak  and  insufficient  evidence  as  brought 
Algeron  Sidney  to  the  block,  is  almost  an 
impossibility.-— il/^ny  Lato  Journal, 


DIGEST  OF  U,  S.  DECISIONS, 

9  (Ck)ntinued  from  p.  264). 

lUegal  Contract, — Members  of  a  public-school 
board,  in  their  individual  capacity,  ordered 
apparatus  for  the  schools,  and  agreed  to  call  a 
meeting  of  the  board  and  ratify  the  contract. 
Heldj  it^Bi  the  contract  was  against  public  policy, 
and  would  not  support  an  action. — MeCorlle  v. 
Bate$,  29  Ohio  St.  419. 

See  Tax,  1. 

Indictment. — I.  Indictment  for  burglary  in  a 
house  <*  belonging  to  the  estate  of  the  late  J. 
8.**  Heldy  bad  ;  overruling  former  decisions. — 
BtaU  V.  The  State,  63  Ala.  460. 

2.  An  indictment  describing  the  prisoner's 
Christian  name  by  initials  only,  is  abateable  by 
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plea  setttng  out  his  name  in  fall,  with  an  aver- 
ment  that  the  same  was  known  to  the  grand 
jury^-^Gerriih  r.  The  State,  63  Ala.  476. 

3.  An  indictment  for  administering  a  poison- 
ous substance  (strychnia)  with  intent  to  kill, 
must  aver  that  the  defendant  well  knew  the 
said  substance  to  be  a  deadly  poison.-*5(<tf0  v. 
Tarloroiigh,  77  N.  C.  024. 

/iMfoTMr.— See  Payment. 

Infant, — ^An  in&nt  cannot  be  a  justice  of  the 
peace.-'Ex  parte  Oolding,  67  N.  H.  146. 

If^unetum. — 1.  A  tax-payer  of  a  county  may 
maintain  a  bill  to  restrain  the  county  commis- 
sioners from  publishing,  at  the  expense  of  the 
county,  the  list  of  delinquent  taxes  in  a  news- 
paper other  than  that  authorized  by  law  for 
such  purpose. — Sinclair  v.  Committionere  of 
Winona  County,  23  Minn.  404. 

2.  The  owner  of  a  ferry  franchise  may  haye 
an  injunction  to  restrain  other  persons  from 
runniug,  without  license  from  the  State, 
another  ferry  which  takes  away  passengers  from 
hiB.'^Midland  Terminal  ^  Ferry  Co.  v.  WiUw, 
28  N.  J.  Eq.  537. 

Jnturanee  {Fire).—!.  A  policy  required  notice 
to  be  given  to  the  insurers  of  any  mortgage 
made  on  the  property.  Held,  that  the  assured 
must  give  actual  notice,  at  his  peril ;  and  that 
a  notice  sent  by  mail  to  the  insurers,  postage 
paid,  but  never  received  by  them,  wu  not  suffi- 
cient.— PkAh  V.  Minneeota  Farmerti  Inturance 
Auoeiation,  23  Minn.  479. 

2.  A  policy  provided  that  in  case  of  loss  the 
insurers  might  rebuild,  on  giving  notice  of 
their  election  so  to  do  within  thirty  days.  Jffeld, 
that  although  they  had  not  given  notice  within 
that  time,  they  might  afterwards  rebuild,  in- 
stead  of  paying  the  loss,  if  the  assured  con. 
sented,  and  notwithstanding  his  creditors 
objected. — Stampt  v.  Commercial  Ine.  Co.,  77  N. 
C.  209. 

See  RaUroad ;  Vendor  and  Purchaeer.    %, 

Inturance  (Life). — 1.  A  policy  of  life  insur- 
ance was  conditioned  to  be  void  on  default  of 
payment  of  any  assessment  within  thirty  days 
from  date  of  notice  thereof.  Beld  (1),  that  the 
time  was  to  be  reckoned  from  and  exclusive  of 
the  day  on  which  the  assured  received  the 
notice ;  (2),  that  by  his  death  within  that  time 
the  insurer's  liability  was  fixed,  and  was  not 
avoided  though  the  assessment  was  not  paid 


within  the  time. — Protection  Life  Int.  Co.  v. 
Palmer,  81  111.  88. 

2.  A  life  insurance  policy  was  conditioned  U> 
be  void  if  death  riiould  happen  while  the  as- 
sured was,  or  in  consequence  of  his  having 
been,  under  the  influence  of  intoxicating  drink. 
Meld,  that  if  the  assured  was  drunk  when  he- 
died,  the  policy  was  avoided ;  and  that  it  wa» 
immaterial  whether  or  not  the  drunkennesa 
was  the  cause,  proximate  or  remote,  of  the 
death. — Shader  v.  Railway  Pattenger  Atturanee 
Co.,  66  K.  Y.  441. 

Intent. — See  Evidence,  8. 

Interett, — A  promissory  note  bearing  interest 
at  less  than  the  legal  rate  will  cany  interest  at 
the  legal  rate,  as  damages,  after  maturity. — 
Moreland  v.  Lawrence,  23  Minn.  84. 

Judye. — A  judge  is  liable  for  conspiring  to 
institute  a  malicious  prosecution  in  his  own 
court. — SteuHir  v.  Cooley,  23  Minn.  347. 

See  In/ant ;  Search-warrant. 

Judgment. — 1.  A  joint  warrant  of  attorney  ta 
confess  judgment  is  not  revoked  by  the  death 
of  one  of  the  debtors ;  but  judgment  may  be 
entered  on  it  against  the  survivors. — Croatdell 
V.  TaUant,  83  Penn.  St.  193. 

2.  A  joint  conviction  of  two  is  a  severrt  con- 
viction of  each ;  and  if  one  of  the  two  is  after- 
wards convicted  of  a  like  offence,  he  may 
properly  be  sentenced  as  for  a  second  offence.—- 
StaU  V.  Brown,  49  Vt.  437. 

Juaidal  Sale. — See  Aijournment, 

Jury. — See  Trial,  1, 

Juttiee  of  the  Peace. — See  Ir^ant, 

Landlord  and  Tenant. — 1 .  A  landlord  having 
a  lien  for  rent  on  the  crop  grown  by  his  tenant 
may  maintain  an  action  against  a  stranger 
who  removes  the  crop^  with  notice  of  the  Uen, 
although  without  any  intent  to  defraud  him  of 
the  benefit  of  it^Euttey  v.  Peeblet,  53  Ala.  43Z. 

2.  The  owner  of  a  building,  having  let  the 
upper  stories,  neglected  to  repair  a  drain  in  the 
cellar,  whereby  the  whole  building  was  ren- 
dered unhealthy.  Held,  that  the  tenant  migbl 
treat  this  as  an  eviction,  quit  the  building,  and 
refuse  to  pay  rent. — Alyer  v.  Kennedy,  49  Vt. 
109. 

See  Covenant ;  Evidence,  6. 

Lapte. — See  Devite,  6. 

Larceny. -^The  finder  of  lost  property,  who 

feloniously  converts  it  to  his  own  use,  animo 

furandi,  is  guilty  of  larceny,  though  he  dooa 
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not  know  who  the  owner  is,  if  he  has  the 
meftns  of  finding  him  out,  or  has  reason  to 
helieye,  and  does  belieye,  that  he  will  he  found. 
— iState  T.  Lepy,  23  Minn.  104. 

Zeau. — See  Covenant;  £vidtncej  6  ;  Trutt,  2  ; 
Vemdpr  and  Purehater, 

Libei. — ^In  an  action  for  publishing  a  libel  in 
a  newspaper,  the  defendant  may  show,  in 
mitigation  of  damages,  that  he  copied  it  from 
other  newspapers. — Bewitt  y.  Pioneer  Preee  Co., 
23  Minn.  178. 

Lieente. — See  Oame. 

Lien. — See  Mechanic^  Lien. 

lafe  Insurance, — See  Insurance  {Life) 

Ltmitaiiontj  Statute  qf.-^l.  Six  years,  in  the 
Statute  of  Limitations,  means  six  calendar 
yean,  and  not  a  period  of  so  many  days  as  are 
contained  in  six  calendar  years,  if  Sundays 
(when  no  process  can  be  serred)  are  not 
counted. — Bell  ▼.  Lamprey,  57  N.  H.  168. 

2.  A  debtor  deliyered  to  his  creditor,  in  part 
payment  of  his  debt,  the  promissoiy  note  of  a 
third  person,  which  was  duly  paid  at  maturity 
Beldy  that  this  was  a  sufficient  acknowledgment 
of  the  debt  to  suspend  the  operation  of  the 
Statute;  but  that  the  Statute  began  to  run 
again  from  the  time  when  the  note  was  de- 
lirered  to  the  creditor,  and  not  from  the  time 
when  it  was  paid.—^mt^A  v.  Ryan,  66  N.  Y.  352. 

LoreTf  Day. — See  LimitatioM,  Statute  qf,  1 ; 
Trial,  I. 

Malidoue  ProeecuSion^ — See  Judge. 

Mandamue. — A  statute  directed  the  com- 
missioner of  highways  to  open  V.  Street,  in 
Philadelphia.  To  a  mandamue  requiring  him 
to  do  so  he  retamed  that  there  was  no  such 
street.  Held,  on  demurrer,  that  the  return  was 
good,  though  it  contradicted  the  statute. — 
Commanwealth  r.  Dickinson,  83  Penn.  St,  458. 

See  Corporation,  3. 

iforriiffytf.— See  Divorce. 

Measure  <^  Damages. — See  Damages, 

Mechanic^  Lusn, — Furnishing  materials  and 
labor  in  putting  a  lightning-rod  on  a  house,  is 
not  furnishing  materials  and  labor  « in  building, 
altering,  repairing,  or  ornamenting''  the  house, 
within  the  meaning  of  mechanics'  lien  law. 
— Drew  T.  Mason,  81  111.  498. 

Misnomer. — See  Evidence,  6 ;  Indietment,  2. 

Mistake. — ^A  mortgage  of  a  railroad  to  trustees 
was  made  and  recorded.  By  inadvertence, 
words  of    inheritance  were   omitted ;    but  it 


was  plain  from  the  whole  instrument  that  the 
trustees  must  take  a  fee  in  order  to  execute  the 
trust.  Seld,  that  the  mortgage  should  be 
reformed  by  inserting  words  of  inheritance; 
subsequent  incumbrancers  being  affected  by 
the  record  with  notice  that  a  mortgage  in  fee 
was  intended  to  be  made. — Randolph  v.  New 
Jersey  West  Line  R.  R.  Co.,  28  N.  J.  £q.  49. 

See  Evidence,  5. 

Municipal  Corporation. — 1.  A  city  was  author- 
ized by  its  charter  to  obtain  by  contract  or 
purchase  the  wharres  within  its  ^limits,  with 
power  to  raise  a  revenue  from  the  same  by 
establishing  and  collecting  rates  of  dockage. 
Held,  that  the  city  had  no  power  to  acquire  a 
wharf  to  be  used  by  the  public,  free  of  charge. — 
Mayor,  fc,  <if  Mobile  t.  Moog,  53  Ala.  561. 

2.  A  town,  authorised  by  its  charter  to  sup- 
press and  restrain  billiard-tables,  may  license 
them.— TTtnoof  Art  ▼.  Ookey,  49  Vt.  282. 

See  Bona  Fide  Purchaser. 

Murder. — See  Evidence^  1,  3. 

Nams. — See  Evidence,  5 ;  Indictment,  2. 

Negligence. — 1.  Action  by  a  child  three  years 
old  to  recover  for  injuries  caused  by  defendants' 
negligence.  Held,  that  negligence  of  the  child's 
parents  was  no  defence. — Oovemmient  Street  R.R, 
Co.  Y.  Hanlon,  63  Ala.  70. 

2.  A.  invited  B.  to  drive  with  him,  and  they 
were  both  injured  at  a  railroad  crossing,  by  the 
negligence  of  the  railroad.  Held,  that  B.  might 
recover  damages  whether  or  not  A.  was  negli- 
gent, he  beii^  a  competent  driver,  so  that  B. 
was  not  negligent  merely  in  going  with  him.— - 
Robinson  v.  New  York  Central  R.  R.  Co.,  66 
N.T.  11. 

See  Carrier  3,  4  ;  Railroad, 

Negotiable  /nitnifiien^t.— Interest  coupons  on 
negotiable  bonds  of  a  corporation,  payable  to 
bearer,  at  a  specified  time  and  place,  are  negoti- 
able separately,  and  are  entitled  to  grace ;  and 
one  who  buys  them  within  three  days  after  the 
time  specified  for  payment  is  a  purchaser  be- 
fore maturity.  But  if  not  made  payable  to 
bearer,  or  order,  they  are  not  negotiable,  nor 
entitled  to  grace.— -.fiW^Mn  v.  Nat.  Bank  qf 
Newport,  66  N.  T.  14. 

See  Bank  ;  Interest ;  Payment 
New  Trial.^See  Trial,  2,  3. 
Noticc^^See  Insurance  (Fire),  1,  2. 
Officer. — ^An  officer  is  not  bound  to  execute 
process  which  is  voidable,  though  regular  on  its 
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ittce,  and  no  action  lies  against  bimfor  refuting 
to  execute  it ;  thongh  he  is  protected  if  he  does 
execute  itr— Aew6iiry  v.  Mtrntkotter^  29  Ohio  8t. 
«17. 

FamU. — See  N^gligmce^  1. . 

Pautngtr. — SeeCorrMr,  3. 

Paymetii.— Where  a  promissory  note  held  by 
a  bank,  in  which  the  maker  is  a  depositor^  is 
^shonored,  and  the  indorser  Is  dnly  notified, 
and  the  maker  afterwards  makes  a  deposit  on 
his  current  account,  the  bank  is  not  bound  to 
applj  it  in  payment  of  the  note,  and  the  in- 
dorser  is  not  discharged. — N<U,  Bank  iff  New^ 
burgh  T.  SmUhy  66  N.Y.  271. 

Bee  Limiiatioru,  StatvU  qf^  2. 

Phytieian. — See  Witneu. 

PresumptUm. — The  law  will  not  presume  that 
a  woman  seventy-five  years  old  cannot  have 
children.— Zt«<  v.  Rodney,  83  Penn.  St.  483. 

Principal  and  Agent. — See  Agent. 

Principal  and  Surety. — See  Surety. 

Proximate  and  Remite  Caute. — Plaintiff  owned 
houses  fronting  on  a  street^  on  the  other  side 
of  which  was  a  river.  Defendants,  a  railway 
company,  occupied  with  tracks  and  buildings 
the  street,  and  land  beyond,  which  they  made 
by  partly  filling  up  the  river.  Plaintiff's  houses 
took  fire,  and  were  destroyed,  the  engines  and 
firemen  being  unable  to  reach  the  river  by 
reason  of  the  obstructions  caused  by  defendants. 
Heldj  that  defendants'  acts  were  not  the  proxi- 
mate cause  of  plaintiff  *s  loss ;  so  that  even  if 
such  acts  were  unlawful,  defendants  were  not 
liable  for  the  loss. — Boeeh  v.  Burlington  i  Mie- 
-eouri  R.  R,  Co.^  44  Iowa,  402. 

Quo  Warranto. — 1.  The  Constitution  provides 
that  any  candidate  for  office  guilty  of  bribery 
shall  be  disqualified  for  holding  office.  Held, 
that  an  officer  might  be  removed  by  quo  war^ 
ranto  for  obtaining  his  election  by  bribery, 
without  being  first  convicted  of  the  offence  on 
an  indictment.— CommoniMoZM  v.  WaUer,  83 
Penn.  Si..  105. 

Railroad. — Where  a  statute  made  railroad 
companies  liable  for  all  damages  caused  by 
fire  from  their  locomotives,  and  gave  them  an 
insurable  interest  on  property  exposed  along 
their  lines,  Ae^  that  they  were  liable  as  insur- 
ers, and  that  it  was  immaterial  whether  the 
•owner  of  property  so  damaged  was  negligent  or 
>iioi.^RoweU  V.  Railroad^  67  N.  H.  132. 

See  Carrier^  1,  3,  4;  Contract;  Damages,  2; 


FhBlure,  2  ;  Foreign  Attachment,  1,  2 ;  NegUgence, 
1,  2 ;  Tax,  2 ;  TrUMt^  1,  2. 

Rig>e. — See  EnideneCf  1. 

Receiper. — See  Foreign  Attachment. 

Reprieve. — By  statute,  a  reprieve  grsnted  to 
any  person  under  sentence  of  death,  on  any 
condition  whatever,  shall  be  accepted  in  writing 
by  the  prisoner.  Held,  that  the  governor  might 
grant  a  respite  without  conditions ;  that  such 
reprieve  need  not  be  accepted;  and  that  it 
might  properly  fix  a  future  day  for  execution, 
which  should  then  be  done  without  farther 
order  of  the  court. — Sterling  v.  Drake,  29  Oliio 
St.  457. 

Reecieaion. — A  chattel  was  sold  with  warranty, 
and  with  an  agreement  that  it  might  be  return- 
ed if  not  satisfactory.  Beldj  tbat  the  purchaser 
had  a  double  remedy,  and  might  sue  on  the 
warranty,  though  he  had  offered  to  return  the 
chattel ;  the  right  to  return  being  in  pursuance, 
and  not  in  avoidance,  of  the  contract — Kimball 
Maniif.  Co.  v.  Vroman,  35  Mich.  310. 

Revocation. — See  Agent,  2  ;  Judgment,  1 . 

Sale. — A  sale  by  sample  implies  no  warranty 
of  qualitf,  but  merely  that  the  goods  are  of  the 
same  kind  as  the  sample,  and  merchantable. — 
Boyd  V.  Wileon,  83  Penn.  St.  319. 

See  Agent,  1 ;  Corporatism,  2  ;  Reeeietion. 

Search-^porrant.'^A  warrant  appearing  on  its 
face  to  authorise  the  search  of  adwelliug-houae 
for  property  belonging  to  the  justice  issuing  the 
warrant,alleged  to  have  been  stolen,is  absolutely 
void,  and  no  protection  to  the  officer  who 
executes  ii.^>lordac  v.  Henry,  22  Minn.  245. 

Sewer. — See  Tax,B 

Sherif.-^ee  Oficer. 

Statute  Iff  LimitationM, — See  lAmitationa,  Statute 

Stock.'See  Truat,  3. 

Sunday.  —  See  Linutatione,  Statute  qf,  1 ; 
Trial,  1. 

Surety.'-^A  promissory  note  indorsed,  due  and 
unpaid,  was  replaced  by  a  bond  executed  by 
the  maker  and  indoner  of  the  note  to  secure 
the  same  debt  Beta,  that  the  indorser,  though 
in  form  a  principal,  was  in  equity  only  a  surety 
on  the  bond. — Merriken  v.  Godwin,  2  Del.  Ch. 
236. 

Tax. — 1.  A  depositor  in  a  bank  took  from  the 
bankers  a  writing  acknowledging  the  receipt  of 
a  certain  sum  equal  to  the  amount  of  his 
deposit  in  United  States  bonds  not  taxable,  and 
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prominng  to  Tetom  the  same  on  denumd. 
Beid,  tliat  this  contract  was  lawful,  though 
made  for  the  express  purpose  of  avoiding  taxa- 
tion on  the  deposit. — StUwtU  t.  Corwtn,  65  Ind. 
433. 

2.  A  tax  on  gross  receipts  of  railroad  com- 
panies was  held  to  be  a  tax  on  the  franchises  and 
not  on  the  property  of  the  companies,  and, 
therefore,  not  forbidden  by  the  Constitution, 
which  requires  all  direct  taxes  on  property  to 
equal  and  uniform  throughout  the  Btate. 
—StaU  v.  PkUaddphia^  Wilmington  ^  BaUinwre 
B.  B.  Co.,  45  Md.  361. 

3.  A  statute  authorizing  assessments  for 
sewers  on  such  lots  as  the  city  council  should 
detennine  to  be  increased  in  value  by  the 
improvement,  in  proportion  to  their  super- 
ficial area,  keldf  unconstitutional.— T'Aomof  v. 
Oain,  35  Mich.  155. 

4.  Action  on  a  promissory  note,  the  consider- 
ation of  which  was  a  license  to  cut  timber  on 
plaintifi's  land  in  another  State.  Defence,  that 
the  consideration  had  failed,  by  reason  of  a 
sale  of  the  land  for  non-payment  of  taxes  by 
plaintiff.  Held,  that  defendant  must  prove  not 
only  that  the  land  was  in  fact  so  sold,  but  that 
all  the  proceedings  in  levying  the  tax  and  in 
the  sale  were  regular. — Bitbee  v.  Torinua  22, 
3finn.  555. 

5.  Tax  acts  are  presumed  not  to  intend  the 
imposition  of  a  double  burden ;  and,  therefore, 
where  the  whole  capital  stock  of  a  national 
bank  was  taxable  and  taxed  under  State  laws, 
it  was  held  that  no  further  tax  on  the  real 
estate  occupied  by  the  bank  for  its  business 
could  be  levied,  there  being  no  law  expressly 
anthorixing  it. — CommUnonert  of  Rice  County  v. 
Citizens'  Nat,  Bank,  23  Minn.  280. 

6.  Notice  of  the  sale  of  land  for  non-payment 
of  taxes  is  required  by  statute  to  be  posted  in 
some  public  place  in  the  town  or  place  where 
the  land  is  situated.  A  tax  sale  of  land  in  a 
settlement  was  held  void  when  no  notice  had 
been  posted  any  where  in  the  settlement,  though 
the  settlement  consisted  only  of  six  houses  on 
separate  farms,  and  contained  no  church, 
8chool-hou8f,  inn,  shop,  sign- post,  or  public 
highway. — Cahoon  v.  Coe,  57  N.  H.  556. 

7.  By  statute,  all  buildings  belonging  to 
charitable  institutions,  together  with  the  land 
actiially  occupied  by  them,  are  exempt  from 
taxation.    A  charitable  corporation   occupied 


land  owned  by  It,  and  other  land  of  which  it 
had  a  lease,  wherein  it  covenanted  to  pay  the 
taxes.  Heid^  that  the  fonner  land  was  not  tax> 
able,  but  that  the  latter  was. — Humphries  y, 
LUtU  Sieten  qf  the  Poor,  20  Ohio  St  201. 

TV/cf^^pA.— See  Conttitutional  Law^  2. 

Tender. — 1.  A  tender  of  the  amount  due  on  a 
promissory  note  secured  by  mortgage,  made  on 
the  condition  that  the  mortgage  should  be  can- 
celled, is  not  sufficient — Storey  v.  JSTreirwfi,  55 
Ind.  397. 

2.  A  tender  of  a  debt  due,  without  costs,  if 
made  before  a  writ  has  been  served  on  the 
debtor,  though  after  it  has  been  sued  out  and 
delivered  to  an  officer  for  service,  is  sufficient.— 
Randall  v.  Bacon,  49  Vt.  20. 

Time, — See  Ineuranee  (Life),  1;  LimiiaUonif 
Statute  of,  1. 

Toll.-^See  Corporation^  1. 

Trial. — 1 .  A  case  was  committed  to  a  jury  on 
Saturday  night  Held,  that  the  court  might 
come  in  and  receive  their  verdict  on  Sunday. — 
Reid  V.  The  StaU,  53  Ala.  402. 

2.  SembUf  that  the  admission  of  incompetent 
evidence  is  not  cured  by  a  subsequent  instruc- 
tion to  the  jury  to  disregard  it. — Sceippe  v.  Reilly, 
35  Mich.  371. 

3.  Where  the  judge  at  nut  priue  suffered 
counsel,  in  opening  the  case,  to  read,  against 
objection,  papers  not  admissible  in  evidence, 
held,  that  this  was  such  an  abuse  of  his  discre- 
tion as  to  require  the  granting  of  a  new  trial. — 
Ibid 

TVttfl. — 1.  A  railroad  corporation  mortgaged 
its  road  to  a  trustee  to  secure  pa3rmcnt  of  its 
bonds.  After  the  trustee  had  taken  possession 
of  the  road  for  de&ult  in  payment  of  the  bonds, 
he  bought  large  quantities  of  the  bonds,  and 
afterwards  sold  them  at  an  advance,  ffeld,  that 
he  was  bound  to  account  to  the  corporation  for 
the  profits  so  made  by  him. — Ashuelot  B.  R.  Co. 
T.  EUiot,&  7  N.  H.  397. 

2.  He  also  leased  land  of  the  corporation  to 
another  corporation  of  which  he  was  a  director. 
Beld,  that  the  lease  was  voidable,  but  that  the 
lessees  should  be  allowed  for  improvements 
made  by  them. — Ibid. 

3.  A  corporation  increased  its  capital,  allow- 
ing each  sto<'kholder  to  take  at  par  as  many 
new  shares  as  he  held  of  the  old.  A  fund  had 
been  invested  in  the  stock  in  trust  for  a  person 
for  life,  remainder  over.    The  tnistees  sold  part 
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of  ,their  ^  options  "  to  take  the  new  shares,  and 
bought  new  shares  with  the  proceeds.  Ileldy 
that  the  shares  so  bought  went  to  the  remainder- 
man.— Moit't  Appeal,  83  Penn.  St.  264. 

4.  A  trustee  maj  be  entitled  on  the  termina- 
tion of  the  trust  to  receiVe  compensation  out  of 
the  principal  fund,  in  addition  to  his  commis- 
sions on  the  income. — BiddU't  Appeal^  83  Penn. 
Bt.  340. 

See  Charity  ;  Husband  and  Yfift. 

Ultra  Vires. — See  Bank,  1;  2  ;  Municipal  Cor^ 
poraiionf  I. 

Usage. — See  Evidence,  2. 

Vendor  and  Purchaser, — Buildings  demised  by 
lease,  giring  the  lessee  the  option  to  purchase, 
and  insured  for  thu  lessor's  benefit,  were  burned 
during  the  term,  the  rent  being  in  arrear  and  the 
lessor  collected  the  insurance.  Eeld,  that  the 
lessee  could  not  afterwards,  by  exercising  his 
option  to  purchase,  require  the  insurance  money 
to  be  applied  to  satisfy  the  rent  in  arrear  and 
the  purchase  money. — Gilbert  v.  Part,  28  Ohio 
St.  276. 

Verdiet.^^See  Trial,  1. 

Waiver. — See  Corpatation,  3. 

Warranty. — See  Sescisston  ;  Sale. 

Way. — When  one  grants  a  private  right  of 
way  over  his  land,  he  is  not  necessarily  debarred 
from  erecting  gates  across  the  way ;  but  whether 
it  is  reasonable  and  proper  to  do  so  is  a  ques- 
tion for  the  jury. — Baker  v.  Prick,  45  Md.  337. 
See  Eminent  Domain ;  Mandamus. 

WiU.'^ At  common  law,  the  marriage  of  tt/eme 
sole  revokes  her  will ;  and  her  husband^s  con- 
sent to  the  probate  of  a  will  made  by  her  before 
marriage  does  not  make  the  will  valid,  but  all 
her  personal  property  not  reduced  to  possession 
by  her  husband  during  her  lifetime  is  to  be  dis- 
tributed among  her  next  of  kin. — In  re  Carey, 
49  Vt.  236. 

Witness, — 1.  A  physician  may  be  compelled 
to  testify  as  an  expert,  without  payment  of 
anything  beyond  the  ordinary  witness  fees.— 
Ex  parte  Dement,  63  Ala.  389. 

2.  A  resident  of  a  foreign  State,  while  attend- 
ing court  as  a  witness,  cannot  lawfully  be 
served  with  a  summons  in  a  civil  action,  even 
though  he  is  not  arrested. — Person  v.  Orier,  66 
N.  Y.  124. 

3.  Where  the  law  provides  no  means  for  com- 
pelling a  witness  to  appear  before  a  justice  of 
ihe  peace  and  give  his  disposition,  and  his 


costs,  if  he  does  attend,  are  not  taxable  in  the 
suit  in  which  the  deposition  is  taken,  one  who 
is  cited  so  to  appear,  and  does  appear,  cannot 
recover  his  expenses  of  the  party  who  cites  him, 
if  the  latter  fails  to  appear  and  take  the  deposi- 
tion.—F«/tf  V.  Davis,  49  Vt.  161. 
See  Evidence,  4,  7. 


GENERAL  NOTES. 


Advibtibemehts  sometimes  write  the  history 
of  a  people  or  class  as  completely  as  do  the  in- 
scription and  characters  found  on  Egyptian 
monuments,  indicate  to  us  the  eveiy^day  life 
and  customs  of  a  people  long  dqwrfced.  And  we 
learn  from  an  inspection  of  the  advertising 
columns  of  the  London  Law  Times  how  our  pro- 
fessional brethren  across  the  water  manage  many 
things.  The  purchase  and  sale  of  an  established 
"  Law  Practice  "  seems  to  form  quite  an  element 
of  trade,  judging  from  the  numerous  notices. 
In  most  instances  the  value  of  the  practice,  t.  e, 
the  yearly  income  is  given.  Again,  the  purchase, 
for  a  consideration,  of  an  interest  as  partner  in 
a  law  firm  is  of  frequent  occurrence  in  the 
column  devoted  to  *'  wants."  Others  advertise 
themselves  as  professional  costs  draftsmen  and 
accountants,  while  not  a  few  « admitted " . 
lawyers  advertise  for  situations  as  "  managing 
clerk."  No  .professional  cards  of  Attorneys 
and  Solicitors,  as  are  seen  in  American  publica- 
tions, are  found,  and  no  member  of  the 
profession  advertises  *<  special  attention ''  given 
to  any  particular  branch  of  the  law,  wnile 
"  Touting  "  in  the  profession  is  regarded  as  it 
should  be  everywhere,  as  unworthy  the  dignity 
of  a  lawyer. — Chicago  Legal  News. 

WoMKH  ur  THB  CouBTS. — ^The  London  Law 
Times  says :  '<  The  Master  of  the  Bolls  does  not 
appear  to  have  approved  of  Mrs.  Besant  having 
determined  to  conduct  her  own  case  before  his 
Lordship.  The  question  is  as  to  the  custody  of 
her  infant  child.  Hence  the  following  inquiry 
by  the  learned  judge  when  Mrs.  Besant  did 
appear  before  him  :  His  Lordship. — Does  the 
lady  really  appear  in  person?  Ince  believed 
so.  His  Lordship.— This  certainly  is  not  a 
case  to  be  argued  by  a  lady  in  person.  Inoe 
said  it  was  not  for  him  to  express  any  opinion 
upon  it,  whatever  opinion  he  might  entertain. 
His  Lordship. — But  it  is  for  me ;  I  consider  it 
would  be  a  shocking  waste  of  the  time  of  the 
court,  and  very  likely  it  would  be  useless  for 
the  lady  to  attempt  to  argue  the  case,  as  it 
involves  some  very  nice  points  of  law.  Has 
she  a  solicitor?  Ince. — Yes  my  Lord.  His 
Lordship. — Is  he  in  court  ?  Mrs.  Besant. — ^No 
my  Lord,  he  is  not  in  court  Some  solicitors 
are  exercised  In  mind  as  to  what  was  his 
Lordship's  object  in  inquiring  for  the  solicitor, 
and  what  course  he  would  have  taken,  had  the 
solicitor  been  present" 
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JUDICIAL  OVERWORK. 

Neyer  before  were  complaints  of  judicial 
prostration  from  tbe  efifects  of  overwork  so 
universal.  In  the  U.  S.  Senate,  a  few  days 
ago,  in  the  course  of  a  discussion  on  a  bill  to 
provide  an  additional  Circuit  Judge,  Senator 
Davis  stated  some  facts  illustrating  the 
immense  pressure  on  the  Federal  Judges.  At 
the  April  term  of  the  Circuit  Court  in  New 
York,  444  jury  cases  were  set  down  for  hearing ; 
on  the  Equity  Calendar  there  were  116  cases. 
There  were  also  69  appeals  in  Admiralty,  and 
40  motions  noticed.  In  Chicago,  the  accumu- 
lation of  arrears  was  still  more  formidable. 
There  were  3,500  cases  on  the  docket  other 
than  bankruptcy  cases,  which,  with  Admiralty 
business,  engage  all  the  time  of  the  District 
Court  at  that  place. 

To.the  increasing  pressure  upon  the  Judges 
is  ascribed  the  large  mortality  in  their  ranks. 
The  Albany  Law  Journal,  in  noticing  the  decease 
of  Judge  Allen,  of  the  New  York  Court  of 
Appeals,  which  occurred  on  the  day  following 
the  death  of  Judge  Dorion,  of  Montreal, 
remarks  that  of  the  seven  Judges  who  formed 
tbe  Court  at  its  re-organization,  under  the  amen- 
ded judiciary  article  of  the  constitution,  three 
have  been  removed  by  death — Judges  Peckham, 
Grover,  and  Allen.  Judge  Johnson,  who  was 
appointed  to  fill  a  vacant  place  upon  the  bench, 
and  who  perfonned  judicial  duties  for  nearly  a 
year,  had  also  died.  "  None  of  these,'*  remarks 
our  contemporary,  '^  were  what  could  be  called 
old  men,  not  one  of  them  having  passed  the 
constitational  limit  of  age  for  the  judicial  office. 
There  is  no  doubt  that  the  physical  constitution 
of  every  one  of  these  Judges  was  broken  down 
by  overwork  in  the  performance  of  official 
duties,  and  that,  except  in  the  case  of  Judge 
Peckham,  their  deaths  r^ulted  from  this  cause." 
In  England  and  Canada,  the  results  of  over- 
work on  the  bench  have  been  equally  apparent. 
Is  the  present  generation  less  able  to  stand 
Xwessore,  or  is  the  accumulation  of  case  law, 
and  the  frequent  change  of  statutes,  in  con.* 


junction  with  overweighted  rolls,  becoming  too 
heavy  a  burden  upon  those  called  to  administer 
the  law  7  One  thing  at  least  is  clear,  that  the 
judicial  office  is  very  far  from  being  a  sinecure, 
and  instead  of  being  eagerly  grasped  at,  or 
accepted  as  a  matter  of  course  when  tendered, 
should  be  undertaken  only  after  the  most 
serious  consideration,  and  with  a  due  regard  to 
the  sacrifices  involved  in  the  faithful  and 
conscientious  discharge  of  its  duties. 


TRADE  MARKS. 


A  decision  given  recently  by  the  Chancery 
Division  in  England,  in  the  case  of  Siegeri  v. 
Findlater,  goes  very  far  in  protecting  manu- 
facturers in  the  enjoyment  of  the  marks  by 
which  their  goods  are  usually  known.  In 
1830,  the  plaintiff  manufiEU!tnred  certain  bitters 
at  Angostura,  a  town  in  Venezuela,  and  ho 
called  the  article  «  Aromatic  Bitters."  It  was 
not  till  1876  that  he  adopted  the  name 
« Angostura  Bitters.''  In  1863  these  bitters 
had  been  introduced  into  England,  and  obtained 
the  popular  name  of  <^  Angostura  ^  Bitters, 
which  they  always  retained.'  The  defendant 
was  also  a  manufacturer  of  bitters.  He  com<- 
menced  to  manufacture  them  at  Upata,  about 
200  miles  from  Angostura,  in  1860.  In  1*870 
he  removed  to  Ciudad  Bolivar  (formerly  called 
Angostura.)  About  the  year  1874  the  plaintiff 
brought  an  action  in  Trinidad  to  restrain 
defendant  from  using  the  word  «  Aromatic  "  to 
describe  his  bitters,  which  was  successful.  The 
defendant  then  adopted  the  name  <<  Angostura,'' 
and  on  the  16th  August,  1874,  registered  that 
name  at  Stationers'  Hall.  The  plaintiff  now 
brought  this  action  to  restrain  defendant  firom 
using  tbe  name  "  Angostura,"  and  from  using 
bottles  and  wrappers  resembling  those  used  by 
him.  The  Court  held  that,  as  the  bitters  made 
by  the  plaintiff  were  known  in  the  market  as 
<*  Angostura "  bitters,  and  as  the  bitters  made 
by  the  defendant  were  not  identical  with  those 
of  the  plaintiff,  the  defendant  must  be  res- 
trained from  using  the  name  "  Angostura  "  in 
such  a  way  as  to  induce  the  public  to  believe 
that  they  were  purchasing  the  plaintiff's 
bitters.  Thus  not  only  the  name  first  selected 
was  protected,  but  that  which  appears  to  have 
been  given  by  the  public. 
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PARDONS, 

Two  points  In  connection  with  the  granting 
of  pardons  and  commutations  of  the  death 
penalty  have  recently  come  before  Courts 
in  different  States  of  the  Union.  In  one  case, 
the  matter  of  Victor,  the  convict  had  been 
sentenced  to  death,  but  the  sentence  was  com- 
muted to  imprisonment  for  life.  Snbsctiuentty 
the  criminal  claimed  his  discharge,  on  the 
ground  that  he  had  never  accepted  or  acquiesced 
in  the  commutation,  and  therefore,  he  was 
held  in  custody  illegally.  The  Court  decided 
against  this  novel  pretension,  and  the  Supreme 
Court  of  Iowa  affirmed  the  decision,  holding 
that  the  commutation  is  presumed  to  be  for 
the  culprit's  benefit,  and  is  valid  without  any 
action  on  his  part 

In  the  other  case,  Arthur  v.  Craig^  which  came 
before  the  Supreme  Court  of  Iowa,  in  April,  the 
question  was  whether  a  condition  may  be  annex- 
ed to  a  pardon.  In  this  instance,  a  person  con- 
victed of  larceny  from  a  building  in  the  night 
time,  and  sentenced  to  ten  years'  imprisonment, 
received  a  pardon  containing  these  conditions  : 
that  the  prisoner  should,  during  the  remainder 
of  his  term  of  sentence,  refrain  from  the  use  of 
intoxicating  liquors  as  a  beverage;  should 
exert  himself  for  the  support  of  his  mother 
and  sister,  and  should  not  be  convicted  of  a 
violation  of  any  criminal  law  of  the  State. 
In  case  he  violated  any  of  these  conditions  he 
was  to  be  liable  to  summary  arrest  upon  the 
warrant  of  the  governor  at  the  time,  whose 
judgment  was  to  be  conclusive  as  to  the  suffi- 
ciency of  the  proof  of  the  violation  of  the 
first  and  second  conditions,  and  was  to  be 
confined  in  the  penitentiary  for  the  remainder 
of  the  term  of  his  sentence.  The  prisoner 
formally  accepted  the  pardon  and  its  conditions, 
and  was  set  at  liberty.  He  violated  the  con- 
dition against  the  use  of  intoxicating  liquors, 
and  was  arrested  upon  a  warrant  by  the 
governor  and  returned  to  the  penitentiary. 
Upon  proceedings  by  haheat  corpus  the  court 
held  the  re-arrest  and  return  to  the  penitentiary 
were  valid  and  proper.  The  Albany  Law 
Journal  remarks :  ^<  Whether  an  executive  can 
impose  conditions  In  pardons  has  been  doubted. 
1  Whart.  Cr.  Law,  §591  d.  But  it  is  now  con- 
sidered as  settled  that  such  conditions  may  be 
made.  This  is  eminently  the  case  where  the 
offender,   after   having    been    released    upon 


condition  that  he  leave  the  country,  refuses  to 
go  or  surreptitiously  returns.  Floods  C«e»  8 
W.  A  S.  197;  State  v.  Smith,  1  Barley  283; 
People  V.  PotUr,  1  Park.  Cr.  47  ;  State  v.  CAan- 
cellor^  1  Strobh.  347  ;  State  v.  FuUer,  1  McCord, 
178  ;  Hoherte  v.  State^  14  Mo.  138.' 


BEF0BT8  AJffD  H0TE8  OF  CASES. 

COURT  OF  QUEEN'S  BENCH. 

Quebec,  June  1,  1878. 
Pretent ;— Dokion,  C.  J.,  Monk,  Ramsay,  Tessier, 

Cross,  JJ. 
Marqcis  v.  Van  Courtlakdt. 

Appeal — Sateie-Arrit — Coate, 

Motion  to  reject  an  appeal  on  account  of 
acquieteement.  The  appellant  was  condemned 
by  the  Court  below  to  pay  a  certain  debt)  he 
not  having  made  his  declaration  as  tiere  taiei  in 
time.  In  fact  he  was  domicihd  in  another 
district,  and  had  there  made  his  declaration, 
that  he  owed  nothing,  within  the  proper  delay. 
He  then  moved  the  Court  in  Arthabaska  to 
revise  this  judgment,  and  to  allow  him  to  make 
his  declaration  anew.  The  Court  granted  the 
appellant's  petition,  but  condemned  him  to  all 
costs.  He  moved  for  leave  to  appeal,  but  in 
the  meantime  so  far  conformed  himself  to  the 
amended  order  as  to  make  the  new  declaration. 
Respondent  maintained  that  this  was  an 
aequieeeemefU. 

The  Court  held  that  it  was  not^  and  the 
motion  to  reject  the  appeal  was  dismissed  with 
costs. 


Quebec,  June  4, 1878. 
Pretent : — Monk,  Ramsay,  Tsssicr,  Cross,  JJ. 
HAfiDY  V.  Scott. 
Appeal — Alteration  qf  JudgmenL 

This  was  an  action  for  rent  due  and  to  fall 
due.  It  seems  that  the  judgment  went  for  the 
rent  due,  but  owing  to  some  inadvertence, 
judgment  was  entered  up  according^ to  the 
conclusions  of  t^c  declaration.  Execution  was 
taken  out  on  the  judgi^ent  as  entered,  and  this 
appeal  was  instituted. 

Seeing  the  error,  the  Ortffitr^  it  seems,  (though 
the  affidavit  does  not  make  the  point  clear) 
entered  up  the  proper  judgment  on  another 
page,  supposing  himself  authorized  so  to  do  by 
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Art.  474  C.  C.  P.    The  appellant  moved  for  a 
ceriiorari  to  bring  up  the  first  judgment. 

The  Court  granted  the  motion,  remarking 
that  the  appellant  certainly  had  a  grievance. 
The  judgment  from  which  he  appealed  had 
been  changed  without  his  knowledge,  and  the 
Court  should  be  in  a  position  to  give  him  a 
remedy.  It  was  also  intimated  that  Art.  474 
C.  C.  P.  would  not  cover  an  alteration  of  this 
kind  after  proceedings  had  been  taken  on  the 
judgment. 


PSRRON   V.   BiLIHLR. 

AppetU — ItUMrlocutcry  Juffffntcnt. 

Action  for  .price  of  sale.  The  defendant 
pleaded  by  preliminary  exception  that  there 
were  two  mortgages  enrcgisfcred  on  the 
property,  and  asked  suspension  of  the  proceed- 
ings till  this  trouble  was  removed.  The  plain- 
tiff produced  two  receipts  tou»  aeing  privi  and 
the  Court  dismissed  the  exception,  except  as  to 
costs,  which  plaintiff  was  condemned  to  pay  to 
defendant. 

From  this  judgment  the  defendant  moved 
for  leave  to  appeal. 

The  Court  thought  that  the  matter  might  be 
rectified  on  the  final  judgment,  and  the  case 
being  for  a  very  small  amount,  the  Court  in  its 
discretion  refused  leave  to  appeal,  but  without 
costs. 


Larochrllk  v.  Bud. 
4pptal — Default  to  JUe  Reaaons. 

Motion  to  reject  appeal,  the  reason  of 
appeal  not  having  been  filed  till  the  day  before 
the  opening  of  the  term. 

The  Court  granted  the  motion.  The  strict 
right  of  respondent  was  to  have  appeal  rejected 
unless  appellant  could  show  some  ground  for 
mitigating  the  severity  of  the  rule.  No  such 
ground  had  been  shown  in  this  case.  It  was 
an  appeal  purely  for  delay.  Appellant,  an 
insolvent,  was  condemned  to  answer  interroga- 
tories. He  could  suffer  no  great  damage 
from  complying  with  such  an  order.  Motion 
granted. 


SUPERIOR  COURT. 

Montreal,  May  81,  1878. 

JOHNSOX,  J. 

Thb  Ontario  Bank  v.  Lionais  et  al. ;   Lioxais, 
opposant,  and  Papiniau,  contesting. 


Will'^Claute  exempting  from   Seizure — Debt  of 

Suceeteion. 

The  party  contesting  the  opposition  got  two 
judgments  against  the  two  defendants,  one  of 
them  being  testamentary  executor  of  his 
deceased  wife,  and  the  executions  issued  in 
satisfaction  of  these  judgments  were  noted  as 
oppositions  afin  de  eotuerverj  a  previous  writ 
having  issued. 

Johnson,  J.  Tlie  opposant  pretends  that  the 
property  seized  is  incapable  of  being  taken  in 
execution,  in  virtue  of  a  provision  in  his 
mother's  will,  and  this  pretension  is  contested, 
because  the  judgment  being  against  the  defend- 
ant in  his  quality  of  executor  and  administrator 
to  his  wife's  succession,  and  the  debt  being  a 
debt  due  by  the  succession,  the  provision  in 
the  will  cannot  extend  to  exclude  it.  It  is 
proved,  as  a  matter  of  fact,  that  the  judgment 
was  rendered  for  money  advanced  to  pay  the 
debts  of  the  testatrix  herself.  It  is,  therefore, 
obvious  that  she  had  no  power  to  prevent  the 
property  of  her  succession  from  being  liable 
for  her  debts.  When  her  children  get  it,  and 
their  creditors  want  to  sell  it,  it  will  be  time 
enough  to  set  up  the  exemption  from   scieure 

under  the  will. 

Oppofition  dismissed. 

Jettf  j*  Co.f  lor  plaintiff  and  contestant. 


La  Compagnib  du  Chimin  dk  Fsr  dc  Montrsal, 
Ottawa  k  Occidbntaii  v.  BouRaouiN  et  al.,  and 
Attt.  Gbn.,  Opposant.  • 

Bailway — Execution — Appeal — Oppotition  founded 

on  title. 

The  plaintiff's  action  was  dismissed,  and  the 
defendants'  attornies  took  a  writ  of  execution 
for  their  costs.  The  Crown  filed  an  opposition 
which  rested  upon  two  grounds  :  1st,  that  the 
judgment  had  been  appealed  from  and  was 
therefore  not  executory ;  and  secondly,  that  the 
property  seized  belonged  to  the  opposant.  Thei 
first  ground  was  answered  by  the  defendants, 
who  contested  this  opposition,  by  an  exception 
in  the  nature  of  a  dilatory  exception,  setting 
up  that  the  appeal  was  only  taken  eight  months 
after  the  judgment,  and  four  after  the  execution, 
and  that,  therefore,  the  opposition  can  only  be 
made  subject  to  the  payment  of  costs  resulting 
from  the  delay  and  negligence  of  the  party  in 
taking  the  appeal. 

Johnson,  J.  The  fact  of  the  appeal  either  as 
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a  ground  of  the  opposition^  or  of  dilatory 
exception  to  it  is  eqaally  finllacious.  The 
appellant  might  urge  the  pendenc^r  of  an 
appeal;  hut  the  opposants  have  no  interest 
whatever  in  doing  bo  ;  and  on  the  other  hand, 
the  defendants  might  reproach  the  plaintifis 
with  delay  in  taking  their  appeal ;  hut  that  is 
nothing  to  the  opposants.  At  most,  however, 
this  would  resolve  itself  into  a  question  of 
costs,  for  even  if  the  opposants  had  exposed 
themselves  to  pay  costs  hy  their  own  negligence, 
ihey  would  not  be  prevented  from  exercisiog  a 
right  of  propert)',  if  they  have  one.  The 
question  of  property,  as  a  matter  of  fact  is 
admitted  : — that  is  to  say  the  transfer  of  the 
16th  of  November  is  admitted  as  a  foct,  without 
admitting  the  legal  consequences  of  it. 

The  contestation  rests  mainly  on  the  argu- 
ment that  the  Provincial  Statute  39  Victoria,  c. 
2,  is  ultra  viretj  because  this  railway  has  ceased 
to  be  a  provincial  railway,  and  has  become  a 

• 

Canadian  railway  under  federal  legislation. 
Thence  it  is  concluded  that  the  sale  made  to 
the  Crown  is  null,  and  that  the  property  seised 
belongs  in  reality  to  the  plaintiffs,  though 
nominally  and  apparently  to  the  Crown,  and 
that  consequently  the  defendants  can  bring  it 
to  sale  to  pay  the  plaintiff 's  debts. 

Now  all  the  cars  and  locomotives  as  well  as 
the  greater  part  of  the  land  seized  never 
belonged  to  the  plaintiffs  at  all ;  but  were 
bought  and  paid  for  with  public  money  through 
the  Railway  Commissioners. 

There  remain,  however,  some  lands  which 
the  plaintiffs  themselves  had  bought  before  the 
16th  of  November,  and  as  to  these  last,  the 
question  might  l>e  raised  whether  the  transfer 
of  that  date  is  legal  or  not.  But  it  strikes  me 
very  forcibly  that  the  contestation  does  not 
raise  the  point  in  any  way  that  could  be  effec- 
tual, even  if  it  is  well  founded ;  for  I  see  that 
though  the  fact  of  the  transfer  is  admitted,  and 
the  deed  itself  must  therefore  subsist  until  it 
is  set  aside,  there  is  no  conclusion  that  it  be 
declared  null,  but  simply  that  the  opposition 
be  dismissed.  This  was  not  noticed  at  the  ar- 
gument ;  but  I  must  say  it  appears  to  me  very 
seriously  to  affect  the  contestation  of  the  op- 
position, for  it  is  difficult  to  see  how  this  deed, 
whatever  it  may  be,  is  to  be  allowed  to  stand 
while  at  the  same  time  the  opposition  founded 
upon  it  is  to  be  dismissed.    But  it  may  further 


be  noticed  that  whether  the  Stat.  39  Y.,  c.  a,  Is 
to  have  the  effect  claimed  for  it  or  not,  is  a 
question  quite  independent  of  the  right  of  the 
plaintiffs  to  sell  lands  no  longer  useful  to  them 
for  the  objects  of  tfteir  incorporation.  The 
Quebec  Railway  Act  of  1869,  sec.  7,  sub-sec.  2, 
gives  them  the  i  ower  to  purchase  and  to  alien- 
ate. This  company  had  been  incorporated  to 
build  a  railway.  It  became  incapable  of 
achieving  its  object.  By  the  deed  of  Novem- 
ber, 1875,  this  is  declared  to  be  the  reason  of 
the  transfer  to  the  Province,  ^  hich  then  under- 
took  the  work.  The  Act  39  V.,  c.  2,  no  doubt 
recognised  the  necessity  of  federal  legislation 
to  carry  out  the  work  ;  and  indeed  it  appeared 
to  mc  in  this  very  case,  and  I  said  so  in  giving 
judgment  dismissing  the  action,  that  the  plain- 
tiffs were  in  no  position  to  question  whether 
this  work  was  a  Provincial  or  a  Canadian  rail- 
way, they  themselves  having  anked  for  the 
federal  legislation  that  changed  their  name ; 
but  the  question  whether  it  is  to  be  considered 
either  the  one  or  the  other  has  nothing  to  do 
with  the  right  of  the  stockholders  to  sell  to 
the  Crown,  which  would  be  the  same  in  either 
case.  I  have  already  quoted  the  specific  power 
given  by  the  Quebec  Statute  of  1869,  and  that 
given  by  the  Federal  Railway  Act,  1868,  is  in 
precisely  the  same  words.  I  am  therefore  of 
opinion  to  maintain  this  opposition,  on  the 
ground  of  the  right  of  property  being  in  the 
Crown. 

The  contestation  was  made  also  to  some  ex- 
tent to  rest  on  the  contention  that  the  oppo- 
sants were  in  reality  only  using  the  plaintiffs' 
name.  That  might  be  the  case,  however,  with- 
out enabling  the  defendants  to  sell  the  oppo- 
sants* property  under  this  execution,  unless  the 
judgment  was  executory  against  them,  which  it 
is'not ;  but  only  against  the  plaintiffs. 

De  BeUefeuiUe  j*  Twgeon  for  opposant. 

Doutre  j*  Co.  for  defendants. 


McMabon  v.  Lassiserayb,  and  Labsisbrayb  et 

al.,  Opposants. 
Seizure —  Un^fruetuary. 
This  was  a  case  of  contested  opposition,  the 
the  conteNtation  being  about  effects  claimed  by 
the  oppOKant  as  legalairt  en  vsufruii  of  her  de- 
ceased husband,  and  tutrix  to  their  children. 

Johnson,  J.  These  oppositions  are  contested 
by  the  plaintiff  on  the  ground  of  the  things 
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Mixed  belonging  to  the  defendant  penonallj 
Mng  purchased  with  her  own  money.  The 
proof  of  this  howerer  has  failed.  The  piano  is 
the  result  of  two  or  three  exchanges — and  on 
the  last  occasion  some  money  was  paid  to  make 
np  the  difference.  I  hare  no  doubt  the  con- 
testations are  not  maintainable.  Even  if  she 
paid  her  own  money  to  malLe  up  the  price  of 
the  last  piano,  that  would  make  her  part 
owner  indiyidually,  and  therefore  under  this 
seizure  her  share  could  not  be  sold.  Oppositions 
in  both  cases  maintained,  and  contestations 
dismissed  with  costs,  on  the  ground  that  the 
property  seized  is  that  of  her  children,  of 
which  she  has  only  the  usufract 
Jhthamel  f  Co,  for  oppoeant. 


DucHARm  ▼.  ErasirvB. 
iJbligatum  by  W\fe  —  Community — Renuneialion. 

Jomsov,  J.  This  action  is  brought  by  the  plain- 
tifEi— or  rather  is  now  directed  by  the  plaintifi^s 
<  wo  sisters  (he  himself  being  dead) — against  tho 
defendant  as  tutor  to  the  minor  child,  issue  of 
the  marriage  of  the  late  Gilbert  Brunet  and 
Eulalie  Jobin,  who,  after  her  first  husband's 
death,  married  Boch  Thibault.  She  herself 
4lied  in  Hay,  1876,  leanring  by  her  will  her  two 
'Children  universal  legatees.  One  of  them, 
however,  had  died  before  her;  and  it  is  against 
the  tutor  of  the  surviving  child  of  the  first 
•marriage  that  the  present  action  is  brought. 

The  first  thing  alleged  is  the  execution  by 
Eulalic  Jobin  and  her  second  husband  of  two 
•obligations,  the  first  in  September,  1875,  and 
4he  second  in  September,  1S76.  The  first  obli- 
gation was  for  the  sum  of  $1200,  payable  to 
the  plaintiff  by  the  obligors  jointly  and  sever- 
ally, in  five  years,  with  interest  at  eight  per 
cenl,  payable  half  yearly ;  and  the  second  was 
for  $200,  between  the  same  parties,  payable  on 
the  plaintifiTs  order,  with  interest  at  the  same 
rate,  and  in  the  same  manner ;  and  a  lot  of 
land  belonging  to  the  wife  was  mortgaged  for 
both  these  amounts,  and  the  mortgages  duly 
registered.  It  is  then  alleged  that  the  consi- 
deration of  these  two  obligations  was  a  debt 
due  by  the  wife,  and  the  real  estate  mortgaged 
was  hers  enprcpre,  and  that  the  surviving  child, 
-or  her  tutor  for  her,  have  taken  possession  of 
■everything  under  the  will ;  and  the  conclas- 
ions  are  that  the  tutor  es  qwUiU  be  condemned 


to  pay  $208,  the  interest  due  under  the  two 
obligations. 

The  defendant  pleads  that  he  never  accepted 
as  tator  the  community  between  the  minor's 
mother  and  Boch  Thibault,  but  on  the  contrary 
expressly  renounced  it  on  the  advice  of  a 
eonaed  <U  famille.  That  the  money  mentioned 
in  the  two  obligations  did  not  go  to  pay  the 
wife's  debts.  That  when  she  married  Thibault, 
the  property  in  question  was  already  mortgaged 
for  $950,  and,  by  the  marriage  contract,  the 
husband  offi-red  to  pay  $200  of  it ;  and  as  to 
the  balance,  he  undertook  to  pay  one-half,  via. : 
$375.  Thus  her  succession  would  only  benefit 
to  that  amount,  and  he  offers  the  interest  on 
it,  calculated  from  the  date  of  the  obligations, 
some  $60,  with  costs  as  in  an  action  of  that 
amount.  The  defi'udant  farther  says  that  the 
present  action  is  instigated  by  Boch  Thibault, 
who  hopes  to  escape  thereby  from  his  personal 
liability.  The  plaintiff  answers,  first^  by  saying 
that  this  contract  of  marriage  was  never 
registered,  and  that  whatever  it  may  mean,  as 
between  the  parties  to  it,  it  means  nothing  as 
regards  him;  and  that  even  if  Thibault  had 
undertaken  with  his  wife  to  pay  her  debt,  that 
would  not  discharge  her  towards  her  creditor, 
but  merely  oblige  him  to  re-imburse  her. 
,  There  was  proof  offered  and  made  under 
reserve  of  objection  that  *the  consideration  of 
the  obligations  was  a  debt  due  by  the  wife,  and 
I  think  the  proof  is  clear  on  that  head,  and 
ought  to  be  allowed,  particularly  with  the 
basis  afforded  by  the  confession  of  the  defendant, 
and  the  original  obligation  by  the  wife  during 
widowhood  to  the  Trust  and  Loan  Company. 
The  renunciation  to  the  second  community 
made  by  the  Tutor  cannot  affect  the  antecedent 
liabilities  of  the  wife,  and  though  the  second 
husband  may  be  liable  to  the  minor  for  $200, 
her  succession  is  liable  to  the  plaintiff  for  the 
rest.    Judgment  for  plaintiff. 

JxHranper  j*  Co.  for  plaintiff. 

JDuhamel  j*  Co.  for  defendant. 


In  the  Southwark,  England,  County  Court  on 
the  28th  of  March  last,  in  the  case  of  Poiee  v. 
Jacob,  it  was  held  that  a  Loudon  carman  is 
not  a  common  carrier,  but  is  liable  to  loss  or 
injury  of  property  transported  by  him,  caused 
by  the  criminal  act  of  a  stranger,  occurring 
tnrough  his  criminal  negligence  as  bailee. 
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PRIVITY  JX  NEGLIGENCE, 

The  Court  of  Appeals  in  liobimon  v.  New 
York  Central  «$•  Hudson  River  Railroad  Co.^  66 
N.  Y.  11,  manifested  tiii  unusual  degree  of 
timidity  or  rather  caution  in  regard  to  the 
question  of  imputed  negligence.  The  facts  of 
that  case  were  that  the  plaintiff— a  woman — 
was  invited  to  ride  l>y  one  Conlon  in  his 
carnage  and  accepted  tlie  invitation.  Conlon 
was  a  fit  and  proper  person  to  manage  a  horse ; 
hut  through  tlie  alleged  negligence  of  the 
defendants'  servants,  its  train  was  run  against 
the  carriage,  and  plaintiff  was  injured.  The 
defendants  alleged  that  the  negligence  of 
Conlon  contrihuted  to  the  injury,  and  that  this 
negligence  was  imputable  to  the  plaintiff,  but 
the  court  below  charged  that  even  if  Conlon 
was  negligent  the  plaintiff  would  not  be 
responsible  therefor,  and  this  ruling  was  sus- 
tained by  the  Court  of  Appeals.  The  opinion 
of  the  court  ends  thus :  « It  is  not  intended  by 
this  decision  to  establish  a  rule  which  will 
embrace  cases  not  within  the  facts  developed 
in  this  case,  as  construed  by  the  court  and 
found  by  the  jury." 

The  English  decisions  are  undoubtedly  in 
favor  of  privity  in  negligence.  The  point  was 
first  raised  in  Thorogood  v.  Bryan^  8  C.  B.  115, 
which  was  an  action  under  Lord  Campbell's 
act.  The  deceasc*d|  wishing  to  alight  from  an 
omnibus  in  which  he  was  a  passenger,  got  out 
while  it  was  in  motion,  and  without  waiting 
for  it  to  draw  up  to  the  curb ;  and,  \n  doing  so, 
he  was  knocked  down  and  fatally  injured  by  an 
omnibus  beloDging  to  the  defendant.  Williams, 
J.,  who  tried  the  cause,  told  tlie  jury  that  if  they 
were  of  opinion  that  want  of  care  on  the  part 
of  the  driver  of  the  omnibus  in  which  the 
deceased  was  travelling,  or  on  the  part  of  the 
deceased  himself,  had  been  conducive  to  the 
injury,  their  verdict  must  be  for  the  defendant. 
A  rule  for  a  new  trial  on  the  ground  of  mis- 
direction having  been  obtained,  M'as,  after 
consideration,  discharged  l>y  the  court,  Coltman, 
J.,  observing:  *'The  negligence  that  is  relied 
on  as  an  excuse  is  not  the  personal  negligence 
of  the  party  injured,  but  the  negligence  of  the 
driver  of  the  omnibus  in  which  he  was 
a  passenger.  But  it  appears  to  me  tbat,  having 
trusted  the  party  by  selecting  a  particular 
conveyance,  the  plaintiff  has  so   far  identified 


himself  with  the  owner  and  her  servants,  that 
if  any  injury  results  from  their  negligence  he 
must  be  considered  a  party  to  it."  To  the 
same  effect  Maulc,  J.,  says :  *'  On  the  part  of  the 
plaintiff',  it  is  suggested  that  a  passenger  in  a 
public  conveyance  has  no  control  over  the 
driver.  But  I  think  that  cannot  with  pro- 
priety be  said.  lie  selects  the  conveyance. 
He  enters  into  a  cohtract  with  the  owner,  whom, 
by  his  servant,  the  driver,  he  employs  to  drive 
him.  If  he  is  dissatisfied  with  the  mode  of 
conveyance,  he  is  not  obliged  to  avail  himself 
of  it." 

A  like  decision  was  come  io  in  the  case  of 
Bridge  v.  llie  Grand  Junction  Railway  Company^ 
3  M.  &  \f.  244,  where  it  was  held  in  a  case  of 
a  collision  between  two  trains,  that  the  plaintiff 
must  show  the  accident  to  be  due  exclusively 
to  the  defendants  negligence,  and  that  joint 
negligence  of  the  defendant,  with  other  |»ei*8ons 
having  charge  of  the  tniin  in  which  the 
plaintift  was  travelling,  was  not  sufiicient. 

In  The  Milan^  Lush.  Adm.  388,  Dr.  Lushing- 
ton  said  he  would  not  be  bound  by  and  did  not 
approve  of  Thorogood  v.  Bryan,  and  in  the 
note  to  Ashby  v.  White,  1  Smith's  L.  C.  (6th 
Eng.  Ed.)  2G6,  that  case  Mas  sharply  criticised. 
See,  also,  S.  C,  7th  Am.  Ed.  at  p.  481.  And 
consult  Rigby  v.  Ilewitt,  5  Exch.  240,  and  Green-- 
land  V.  Chaplin,  id.  243. 

The  question  was  again  directly  involved  in 
Child  V.  Ueam,  22  W.  R.  864 ;  L.  K.,  9  Ex.  176. 
The  facts  of  that  case  were  as  follows :  The 
plaintiff,  a  plate.layer,  in  the  employment  of  m,> 
railway  company,  waa  returning  from  work 
along  their  line  upon  a  trolly,  when  some  pigs- 
belonging  to  the  defendant  escaped  from  his- 
field,  which  adjoined  the  railway,  and  running, 
on  to  the  line  in  front  of  the  troll}',  upset  it, 
thereby  causing  the  injury  to  the  plaintiff^ 
for  which  he  sought  to  recover  damages  from 
the  defendant.  A  verdict  was  entered  for  the 
plaintifi,  which  the  court  afterward  set  aside^ 
holding  that  the  company  had  not  maintained 
a  sufiicient  fence  under  8  Vict.,  c.  20,  s.  G8,  and 
that  the  plaintiff  could  not  recover,  ^ince  he 
was  identified  with  the  comjMiuy  whose  line  he 
was  using  for  their  purposes.  Bramwell,  B.,  in 
his  judgment,   observed:    <<The    plaintiff'  was^ 

• 

a  servant  of  the  owner  of  property  which  wajs- 
unfcnced  through  the  owner*s  default.  It  is 
manifest,  as  I  have  befoce  said,  that  i£  the  pigs. 
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got  on  to  that  unfenced  property  through  its 
owner's  de&nlt,  the  owner  could  not  maintain 
an  action ;  and,  if  so,  it  Is  impossible  to  say- 
that  a  third  person  nsing  the  property  through 
the  license  of  the  owner,  and  on  his  behalf,  can. 
The  serrant  can  be  in  no  better  position  than 
the  master  when  he  is  using  the  master's  pro- 
perty for  the  master's  purposes.  Therefore, 
without  saying  anythin^c  as  to  the  decision  in 
Thcrogood  y.  Bryan^  it  is  sufficient  to  say  ^hat 
the  defendant's  pigs  escaped  through  the 
negligence  of  the  plaintiffs  employer,  and  that, 
haying  met  with  the  accident  through  his 
employer's  negligence,  the  plaintiff  can  main- 
tain no  action  against  the  defendant." 

This  decision  has  recently  been  followed  by 
the  same  court  in  the  case  of  Amutron^  y.  The 
Lanetuhirt  and  Yorkshire  Railway  Company y  23 
W.  B.  295  ;  L.  R.,  10  Ex.  47.  The  plaintiff, 
who  was  in  the  employ  of  the  London  and 
North- Western  Bail  way  Company,  sued  the 
defendants,  oyer  whose  line  the  Not th- Western 
haye  running  powers,  for  compensation  for  an 
injury  he  had  sustained  from  a  collision 
between  some  of  the  defendant's  trucks  and  a 
North-Western  train  in  which  he  was  trayelling. 
It  appeared  that  the  North- Western  train  being 
late,  the  station-master  at  one  of  the  defendant's 
stationa  ordered  the  trucks  in  question  to  be 
shunted,  the  signal  being  put  at  << danger" 
while  this  was  being  done.  Notwithstanding 
this,  the  driyer  of  the  North-Western  train 
came  on,  and  the  collision  ensued  by  which 
the  plaintiff  w^  injured.  The  jury  found  that 
there  was  negligence  in  the  defendants  in 
shunting  at  a  time  *when  the  North-Western 
train  was  oyerdue,  and  in  the  driyer  of  the  latter 
in  disregarding  the  signals,  and  it  must  be 
assumed  that  it  was  on  the  part  of  the  defend- 
ant's negligence  proximately  contributing  to 
the  accident.  A  yerdict  was  thereupon  entered 
for  the  defendants,  which  the  court  tefused  to 
disturb. 

Bbamwbll,  B.,  said  :  <<  I  am  of  opinion  that 
this  rule  must  be  discharged.  It  is  impossible, 
I  think,  to  distinguish  the  present  case  from 
Thorogood  y.  Bryan^  except  in  one  particular, 
and  that  is  in  the  defendants'  favor.  It  must 
not  be  supposed,  so  far  as  my  individual 
opinion  is  of  any  value,  that  I  am  at  all  dissat- 
isfied with  the  decision  in  Thorogood  v.  Bryan, 
It  has  been  admitted  by  Mr.  Pope  that,  if  his 


contention  is  right,  the  owner  of  a  bale  of 
goods,  which  was  being  canied  by  the  defendr 
ants,  and  had  been  damaged  by  an  accident 
similar  to  the  one  from  which  the  plaintiff  has 
received  injury,  would  be  entitled  to  have  an 
action.  The  learned  counsel  was  also  con- 
strained to  admit  that  if  a  carriage  had  been 
let  to  hire  and  injured  by  the  joint  negligence 
of  its  driver  and  the  driver  of  another  carriage 
which  came  into  collision  with  it,  the  owner 
of  the  hired  carriage  could  maintain  an  action 
for  compensation  for  such  damage.  These,  I 
.confess,  seem  to  me  to  be  startling  propositions. 
But  there  is  another  difficulty.  If  the  present 
action  is  maintainable  against  the  defendants^ 
it  is  upon  the  ground  that  they  were  joint 
wrong-doers  with  the  Iiondon  and  North- 
Western  Railway  Company?  If  so,  there  i» 
this  difficulty,  that  one  of  the  wrong-doers  is 
so  t  hrough  contract,  and  the  other  by  tort.  Can 
there  be  a  joint  liability  with  regard  to  the 
negligence  or  breach  of  duty  toward  the  plain- 
tiff, and  no  joint  liability  as  to  the  contract 
under  which  he  was  being  carried?  Would 
another  action  be  maintainable  against  the 
London  and  North-Western  Bail  way  Company  ? 
Suppose  that  the  plaintiff  liad  merely  been  an 
ordinary  ixissenger,  could  he  maintain  one 
action  for  breach  of  contract  against  the  London 
and  North-Western  Bailway  Company  which 
carried  him,  and  also  another  action  against 
the  defendants,  through  whose  negligence  the 
coal  wagons  which  caused  the  accident  were 
left  on  the  line  of  railway  ?  These  are  ques- 
tions worthy  of  consideration ;  and  in  this 
particular  case  there  is,  I  think,  good  reason 
for  holding  that  the  rule  in  Thorogood  y.  Bryan 
should  apply,  however  unreasonable  it  may  at 
first  sight  appear  to  be.  The  plaintiff  cannot 
bring  an  action  against  the  London  and  North- 
Western  Bailway  Company,  because  he  was 
their  servant ;  and  yet  it  is  said  that  he  may 
maintain  an  action  against  another  company, 
the  defendants,  who  only  contributed  to,  and 
certainly  were  not  the  proximate  cause  of  the 
mischief.  It  would  follow  from  that,  therefore, 
that  the  servants  of  a  railway  company,  may 
in  case  of  a  collision  sue  what  I  may  call  the 
opposing  company,  but  that  they  cannot  sue 
the  company  who  were  the  proximate  cause  of 
the  injury  suffered  by  them.  Surely  a  most 
preposterous    consequence..      I    am,   however,. 
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prepared  to  decide  the  present  case  on  the 
authority  of  Tkorogood  t.  Brynn^  which,  though 
it  may  have  h«en  questioned  and  impeached, 
has  never  been  ovemtled,  and  has  since  been 
acted  on.    But,  as  I  have  already  said,  I  think 
this  case  is  distinguishable  frcm  that  case,  and 
in  a  point  that  is  iavorable  to  the  defendants, 
•and  that  the  latter  are  entitled  to  arail  them- 
«elTes  of  it  upon  thfs  rule,  notwithstanding 
that  there   is   no  cross  rule.    Certain  points 
were  put  by  the  learned  judge  to  the  jury,  and 
lie  reserved  leave  to  the  plaintiff  to  enter  a 
verdict  on  the  ground  that,  if  the  findings  of 
the  jury  were  supported  by  the  evidence,  and 
these    findings    showed    the    plaintiff    to    be 
•entitled  to    the    verdict,  then    it    should  be 
-entt^red  for  him.     Now,  in  assenting  to  leave 
to  move  to  enter  a  verdict  against  him,  the 
learned  counsel  for  a  defeudant  does  not  consent 
to  have  the  matter  decided  against  him  and 
the  rule  made  absolute  without  regard  to  the 
verdict  of  the  jury.    He  must  be  taken  to 
adopt  the  proceedings  only  so  far  as  they  are 
supported    by    the    evidence.     The   questicn 
whether  there  was  any  evidence  of  negligence 
in  the  defendants  was  left  open.    The  point 
may  be  put  thus :    The  dt  fendants,  doubtless, 
*weie  guilty  of  negligence,  but  it  was  negligence 
the  ccmsequence  of  which  the  other  railway 
-company  might  have  avoided  by  the  use  of 
{reasonable  care ;   and  it  is  clear  to  my  mind 
that  the  defendants  might  have  maintained  an 
action  against  the  London  and  Noith- Western 
-Railway  Company  to  recover  compensation  for 
the  (In mage  sustained  by  their  coal  wsgons  by 
reason  of  the  collision,  for  which  the  case  of 
Davtea  v.  Jfoiin,  uhi  •»/>.,  is  an  authority  ;  and 
if  that  be  so,  it  would  be  highly  unreasonable 
that  the    plaintiff   should    have    this   action 
against  the  defendants." 

Pollock,  B.,  said  :  "  I'  also  think  that  this 
rule  should  be  discharged.  It  is  sufficient  to 
•say  that  I  think  the  case  not  distinguishable 
irom  Vhorogood  v.  Bryan^  and  is  governed  by 
that  d'  cision.  I  must  not  be  taken  as  in  any 
way  expressing  dissatisfaction  with  the  decision 
in  tliat  case.  The  only  difficulty  I  have  bad 
in  applying  it  has  been  in  consequence  of  the 
use  of  the  woid  UdeitifiedMn  the  judgment 
•of  the  court  there.  If  the  court  arc  to  be 
taki  n  as  meaning  by  that  word  that  the  plain- 
tiff, by  his  own  proper  conduct,  as  by  the 


selection  of  the  omnibus  in  which  he 
riding,  so  acted  as  to  constitute  the  driver  his 
agent^  the  proposition  would,  I  think,  be  an 
unsustainable  one.    But  I  do  notundersland 
the  word  to  be  used  in  that  sense.    I  take  the 
court  to  mean  by  it  that,  under  the  oircam- 
stances  of  the  case,  the  plaintiff,  for  the  purpose 
of  the  action,  must  be  taken  to  be  in  the  same 
positior  as  the  owner  of  the  omnibus  of  his 
driver.    The  case  of  WmU  v.  The  NoHh-EaaUm 
Railway  Company,  E.  B.  ft  E.  719,  is  an  illustra- 
tion of  this,  where  the  child,  as  far  as  regards 
contributory  negligence,  was  'identified'  with 
its    grandmother,   in    whose    charge   it   was, 
although  it  could  not  be  said  that  the  child 
exercised  any  volition  in  the  selection  of  its 
grand:  nother  for  its  companion.    If,  then,  the 
rule  laid  down  by  Parke,  B.,  in  Bridge  t.  The 
Orand  Junction  RaUway  Company^  3  M.  ft  W. 
244,  that  ( although  there  may  have  been  negli- 
gence  on  the  part  of  the  plaintiff,  yet,  unless 
he  might  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequence  of  the  defendants* 
negligence,  he  is  entitled  to  recover;    i(   by 
ordinary  care,  he  might  have  avoided  it,  he  is 
the  author  of  his  own  wrong,*  be  adhered  to,  it 
seems  to  me  that  no  hardship  follows,  inasmuch 
as  the  plaintiff  is  only  in  the  same  position  as 
the  donkey  in  the  case  of  Daviet  v.  Jfoiifi,  10  K. 
ft  W.  546,  and,  notwithstanding  the  eareletsness 
of  the  driver  of  the  ttain  he  was  travelling  by, 
he  would  be  entitled  to  recover  against  the 
defendants,  supposing  that   their   neglig^ce 
was  of  a  similar   character   to  that  of  the 
defendant  in  Daviet  v.  Mann.    It  may  be  said, 
why  should  he  not  have  a  right  of  action 
agaiufe^t  both  companies  ?    The  answer  to  that 
question  is  that  a  man  may  have  an  actipn 
against  two  tort-feasors  for  any  act  causing  the 
injury ;  but  there  is  no  hardship  in  saying  that, 
if  two  independent  persons  are  in  a  posltioii 
somewhat  hostile  to  each  other,  then  the  right 
to  maintain  a  separate  action  against  one  may 
be  an  answer  to  an  action  against  the  other,  for 
the  plaintiff  must  show  that  the  negligence  of 
the  one  whom  he  sues  was  the  proximate  cause 
of  the  accident.    Therefore,  I  think  that  the 
defendants  are  entitled  to  our  judgment.*' 

It  is  to  be  observed  of  this  case,  that  the 
plaintiff  was  the  servant  of  the  company  in 
whose  train  he  was  travelling,  and  was  there- 
fore precluded  from  suing  them  lor  the  injury 
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vhich    aiose    from    the    negligence   of  their 
«enrant8. 

In  this  country  the  prevailing  opinion  is 
nnqnestionahlj  agunst  imputed  negligence- 
Bhearman  k  lledfield  on  Negligence,  §  46 ; 
Wharton  on  Negligence,  §  395.  In  Chapman  v. 
The  New  Baven  BaUroad  Co.,  19  N.  T.  341,  the 
Court  of  Appeals  of  this  State  held  that  a 
passenger  by  railroad  is  not  so  idestified  with 
the  proprietors  of  the  train  conveying  him,  or 
their  servants,  as  to  be  responsible  for  negli- 
gence on  their  part,  and  could  recover  for 
personal  injuries  from  a  collision  through  neg- 
ligence of  the  defendant,  although  there  was 
-such  negligence  contributing  to  the  collision 
on  the  part  of  the  train  conveying  him,  as 
would  have  defeated  an  action  by  its  owners. 
And  in  Colegrwe  v.  A'.  T,  #  N.  B,  R.  R.  Co.,  20 
K.  T.,  492,  it  was  held  that  the  injured 
passenger  could  maintain  his  action  against 
the  proprietors  of  both,  on  the  ground  of  their 
concurring  negligence.  These  cases  were 
followed  and  approved  in  WeheUr  v.  Eudton 
River  Railroad  Co.,  38  N.  T.  260. 

So  in  Metcaif  v.  Baker,  I  Abb.  (N.  S.)  431, 
the  Superior  Court  of  New  York,  at  General 
Term,  held  as  in  the  principal  case,  that  one 
riding  on  invitation  with  the  owner  of  a  private 
vehicle  was  not  chargeable  with  his  negligence 
•contributing  to  an  injury,  occasioned  by  the 
negligence  of  the  defendant,  to  the  plaintiff ; 
and  to  the  same  effect  are  Robituan  v.  y.  Y,  C, 
ele.,  R.  R.  Co.,  65  Barb.  146  ;  Sheridan  v.  Brook- 
lyn  City  R.  R.  Co.,  36  N.  Y.  39  ;  Knapp  v.  Da^g, 
18  How.  Pr.  165. 

But  in  J^ayne  v.  The  Chicago,  Rock  I$land  ^ 
Pacific  J?.  R.  Co.,  39  Iowa,  523,  where  the  plain- 
tiff was  injured  at  a  railroad  crossing,  by  a 
collision  between  the  wagon  in  which  he  was 
riding  and  defendant's  train,  the  court  decided, 
without  discussing  the  question,  that  the 
negligence  of  the  one  who  was  driving  de- 
feated plaintiff's  right  to  recover,  citing  there- 
for, ArU  V.  C,  R.  I.  4r  P'  Railway  Co.,  34 
lowa^  153.  But  the  case  is  like  that  of  Beck  v. 
JSatt  River  Ferry  Co.,  6  Rob.  82,  where  the 
plaintiff  and  the  one  guilty  of  negligence  were 
engaged  in  a  joint  enterprise.  In  the  Iowa 
case,  three  neighbors,  one  of  whom  was 
plaintiff's  intestate,  were  travelling  for  a  com- 
mon purpose  in  a  wagon  belonging  to  none  of 
4faem,  but   procured  for  the  purpose.     They 


drove  by  turns.  The  case  was  correctly 
decided,  and  is  not  an  authority  against  the 
doctrine  of  the  principal  case. 

In  Benn^  v.  The  New  Jereey  Railroad  Co.,  7 
Troom,  225;  S.  C,  13  Am.  Bep.  435,  it  was 
held  that  where  a  passenger  in  a  horse  car  is 
injured  by  the  carelessness  of  the  engineer  of  a 
railroad  company,  in  the  management  of  his 
locomotive,  it  is  no  defence  to  show  contribu- 
tory negligence  in  the  driver  of  the  horse  car. 

In  Lockhart  v.  Liehtenthaler,  46  Penn.  St.  151, 
this  question  was  considered  at  great  length. 
The  action  was  brought  to  recover  damages 
under  a  statute  by  the  widow  and  children  of 
one  killed  by  a  collision  between  a  train  of  cars 
and  oil  barrels  owned  by  the  defendant^  and 
placed  too  near  the  track  by  his  servants.  The 
deceased  was  a  brakeman  on  a  car  belonging  to 
a  coal  company,  but  which  was  drawn  by  a 
locomotive  belonging  to  the  railroad  and  con- 
trolled by  its  servants.  The  court  held  that 
the  deceased  was  not  a  servant  of  the  railroad 
company,  but  that  he  "  must  be  considered  in 
the  light  of  a  passenger  in.charge  of  property 
being  conveyed  with  himself  by  the  railroad 
company  for  his  employers,"  and  that  if  the 
negligence  of  the  railroad  directly  contributed 
to  the  accident^  the  defendant  would  not  be 
liable.  After  a  review  of  the  authorities, 
Thompson,  J.,  who  delivered  the  judgment  of 
the  court,  said :  <<  If  in  this  case  there  was  no 
contributory  negligence  chargeable  to  those 
conducting  the  train,  by  which  the  cars  in 
charge  of  the  deceased  were  with  himself 
being  conveyed;  in  other  words,  if  their 
negligence  did  not  directly  contribute  to  the 
disaster,  although  they  may  have  been  nec(ligent 
in  a  general  eente,  the  defendants  will  be  answer- 
able if  the  act  of  their  servants  or  agents  was 
the  proximate  cause  of  it.  The  negligence  on 
the  part  of  the  train  which  would  be  a  defence 
must  be  directly  involved  in  that  result;  it 
must  by  itself,  or  concurring  with  the  defend- 
ants, be  the  proximeUe  cause  of  the  death.  For 
instMuce,  running  too  rapidly  on  a  read  in  bad 
repair,  driving  instead  of  drawing  the  train, 
would  not  abstractly  be  such  negligence  as  would 
be  a  defence.  To  be  such,  the  consequences  ot 
these  acts,  or  some  of  them,  must  have  directly 
entered  into  and  become  active  agents  in  the 
very  disaster  itself.  This  must  be  the  rule  of 
all  such  cases." 
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Smith  Y.  Smithf  2  Pick.  621,  is  frecjuentlj  cited 
as  an  authority  in  support  of  the  rule  of 
Thorogood  v,  Bryan^  but  all  that  was  decided  in 
that  case  was  that  one  who  is  injured  by  an 
obstruction  placed  unlawfully  in  a  highway 
cannot  maintain  an  action  for  damsges  if  it 
appears  that  he  did  not  iise  ordinary  care  by 
which  the  obstruction  might  have  been  avoided. 
This  rule  is  well  established,  and  is,  we  take  it, 
not  in  conflict  with  the  principal  case.  See 
Stylet  Y.  Geetey^ll  Penn.  St.  439;  Cleveland, 
Colttmbus  4*  Cincinnati  R,  R.  Co,  v.  Terry,  8  Ohio 
St.  670 ;  WiUiame  v.  Mich.  Cent.  R.  R.  Co,,  2 
Mich.  259  ;  Murphy  v.  Deane,  3  Am.  Rep.  390. 

In  Puterbaugh  ▼.  Reator,  9  Ohio  St.  484,  the 
plaintiff  put  R.  in  charge  of  his  team.  11.  and 
the  defendant  engaged  in  a  fight  which  fright- 
ened the  team  and  it  ran  away,  and  one  horse 
was  killed.  The  defendant  was  held  not  liable 
because  the  plaintiff,  having  placed  R.  in  charge 
of  the  t^am,  was  responsible  for  his  negligence- 
Sherman  and  Redfield  cite  tbif  case  as  well  as 
that  of  Cleveland,  etc,  v.  Terry,  and  Smtth  v. 
Smith,  eupra,  as  authorities  for  the  rule  of 
Thorogood  v.  Bryan,  but  they  are  obviously  not 
so  as  to  the  question  of  privity  in  negligence.—: 
Albany  Law  journal. 


AOFurcr—RionTs  of  aqrnt  against 

THIRD  PERSONS  IN  TORT. 

Any  special  or  temporary  ownership  of  goods, 
with  immediate  possession,  is  sufficient  to 
maintain  an  action  for  conversion:  Legg  v. 
Evans,  6  M.  ft  W.  36.  An  agent  having  such 
special  property,  with  immediate  possession, 
may  maintain  an  action  against  the  absolute 
owner  for  wrongful  Conversion,  but  can  only 
recover  damages  in  respect  of  his  limited 
interest :  Roberts  v.  Wyatt,  2  Taunt.  268.  If 
an  agent  is  not  in  possession  at  the  time  of  the 
conversion,  and  ban  to  rely  upon  his  right  only, 
he  may  be  called  upon  to  prove  a  good  title, 
and  the  defendant  will  be  allowed  to  rebut  his 
title  by  showing  a  jue  ieriii :  Leake  v.  Loveday, 
4  M.  ft  Q.  972;  Gadsden  v.  Barrow,  9  Ex.  514. 
Where  the  defendant  has  disturbed  tbe  actual 
possession  of  the  plaintiff,  he  will  not  be 
allowed  to  set  up  a  jut  tertii,  unless  he  can 
justify  his  act  under  tbe  authority  of  the  third 
party :  Jeffries  v.  The  Southwestern  Railway 
Company,  5  E.  ft  B.  802  ;  25  L.  J.  107  Q.  B. 


First,  as  to  the  cases  where  the  agent  hair 
been  in  possession  of  the  goods  or  chattels  in 
respect  of  which  he  sues : 

In  Burton  v.  Hughes  (2  Bing.  183)  the  owner 
of  furniture  lent  it  to  plaintiff  under  the  term» 
of  a  written  argeement.  The  plaintiff  placed 
it  in  a  house  occupied  by  the  wife  of  a  bank- 
rupt The  assignees  of  the  bankrupt  seiied  the 
furniture,  and  the  Court  of  Common  Pleas  held 
that  the  plaintiff  might  recover  it  in  trover 
without  producing  the  agreement.  <*  The  case 
of  Sutton  V.  Buck,  2  Taunt.  302,  which  has 
been  referred  to,"  said  Chief  Justice  Best,  <<  con- 
firms wbftt  I  had  esteemed  to  be  the  law  upon 
the  subject,  namely,  that  a  simple  bailee  has  » 
sufficient  interest  to  sue  in  trover."    In  that 

• 

case  a  person  whose  title  was  not  completed  by 
registry  of  a  regular  conveyance  sued  in  trover 
to  recover  a  ship  of  which  he  was  possessed. 
•'Suppose  a  man,"  observed  ChicC  Justice 
Mansfield,  Ogives  me  a  ship,  without  a  regular 
compliance  with  the  Register  Act,  and  I  fit  il 
out  at  X500  expense,  what  a  doctrine  it  is  thafe 
another  man  may  take  it  from  me  and  I  have. 
no  remedy."  "  There  is  enough  property  in  the 
plaintiff,"  remarked  Mr.  Justice  Lawrence,  ^  to 
enable  him  to  maintain  trover  against  a 
wrongdoer;  and,  although  it  had  been  urged 
that  the  contract  is  void  with  respect  to  the- 
rights  of  third  persons,  as  well  as  between  th& 
parties,  yet  so  far  as  regards  the  possession,  it 
is  as  good  as  against  all  except  the  vendov 
himself." 

The  rule  laid  down  by  Mr.  Justice  Chamber^ 
in  the  case  cited  by  Chief  Justice  Best^  is  that 
an  agister,  etc.,  a  carrier,  a  factor  may  brio^ 
trover.  A  general  bailment  will  support  the-  • 
action,  though  the  bailment  is  made  only  for 
the  benefit  of  the  true  owner. 

In  Rooth  V.  Wilson,  1  B.  ft  Aid.,  59,  which 
was  an  action  on  the  case  against  the  defendant, 
for  the  not    repairing   the  fences  of  a  close 
adjoining  that  of  the  plaintiff,  whereby  a  horse 
of  tbe  plaintiff  full  into  the  defendant's  close- 
and  was  killed,  it  was  objected  that  the  plaintifT 
had  not  such  a  property  in  tbe  horse  as  lo 
entitle  him  to  maintain  the  action,  he  bein^c 
merely  a  gratuitous  l>ailee.     A  verdict  having 
been  found  fur  the  plaintiff,  the  court  discharged 
a  rule  for  a  new  trial.     ''  I  think,"  said  Mr.. 
Justice  Abbott,    *<that   the    same    possessioa 
which  would  enable  the  plaintiff  to  maintaiii^ 
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trespass,  would  enable  him  to  lUAintain  this 
action/'  Mr.  Justice  Holroyd  based  the  liability 
of  the  defendant  on  the  ground  that  the  plain- 
tiff was  entitled  to  the  benefit  of  his  field  not 
only  for  the  use  of  his  own  cattle,  but  also  for 
potting  in  the  cattle  of  others. 

Secondly,  as  to  cases  where  the  agent  has  not 
been  in  possession : 

In  Fowler  v.  Down  (1  B.  &  P.,  44),  which 
was  decided  by  the  Coort  of  Common  Pleas  in 
1797,  Chief  Justice  Eyre  pointed  out  that  it  is 
not  true  that  in  cases  of  i»pecial  property  the 
claimant  must  have  had  possession  in  order  to 
maintain  trover,  citing  the  case  of  a  ftictor,  to 
whom  goods  have  been  consigned,  and  who 
has  never  received  them. 

In  Bryans  v.  Nix  (4  M.  k  W.,  775),  a  corn 
merchant,  T,  who  had  been  in  the  habit  of 
consigning  cargoes  of  corn  to  the  plaintiffs  as 
his  fiu^tors  for  sale  at  Liverpool,  obtaining  from 
them  acceptances  on  the  faith  of  such  consign- 
ments, obtained  from  the  masters  of  canal 
boats  604  and  54,  receipts  signed  by  them  for 
fall  cargoes  of  oats  deliverable  to  the  agent  of 
T  in  Dublin,  in  care  for  the  plaintiffs.  T 
inclosed  the  receipts  to  the  plaintiffs,  and  drew 
a  bill  on  them  against  the  value  of  the  cargo, 
which  the  plaintifii  accepted,  on  7th  Feb.,  and 
paid  when  due.  On  6th  Feb.,  W.,  an  agent  oi 
the  defendant,  who  was  T's  factor  for  sale  in 
London,  pressed  T  for  security  for  previous 
advances,  and  T  gave  W  an  order  on  the  Dublin 
agent  to  deliver  to  W,  the  cargoes  of  the  boats 
on  the  arrivals.  Only  boat  604  was  loaded 
when  the  receipt  was  given  by  the  masters,  and 
the  acceptances  were  obtained  from  the  plain- 
tiffs. The  loading  of  54  was  completed  on  the 
9th,  and  T  then  sent  to  W  a  receipt  signed  by 
the  master,  similar  to  that  sent  to  the  plaintiffs, 
making  the  cargo  deliverable  to  W,  who  took 
possession  of  both  cargoes.  The  court  held 
that  the  property  in  the  cargo  of  boat  604 
vested  in  the  plaintiffs  on  their  acceptance  of 
the  bill,  and  that  they  were  entitled  to  maintain 
trover  for  it ;  but  that  they  could  not  maintain 
trover  for  the  cargo  of  boat  54,  since  none  of  it 
was  on  board,  or  other  specifically  appropriated 
to  the  plaintifiiB  when  the  receipt  for  that  boat 
was  given  by  the  master. 

<'  The  transaction,"  said  Baron  Parke,  who 
delivered  the  judgment  of  tbe  court,  •<  is  in 
effect   the  same  as  if  T.  had  deposited   the 


goods  with  a  stake-holder  who  had  assented  to 
hold  them  for  the  plaintiffs,  in  order  to  indem- 
nify them.  As  evidence  of  such  a  transaction, 
it  is  wholly  immaterial  whether  the  instruments 
are  bills  of  lading  or  not ;  and  it  might  equally 
be  proved  through  the  medium  of  cftlriers'  or 
wharfingers'  receipts,  or  any  other  description 
of  document,  or  by  correspondence  alone.  If 
the  intention  of  the  parties  to  pass  the  property, 
whether  absolute  or  special,  in  certain  ascer- 
tained chattels,  is  established,  and  they  are 
placed  in  the  hands  of  a  depository — ^no  matter 
whether  such  depository  be  a  common  carrier 
or  shipmaster  employed  by  the  consignor  or  a 
third  person — and  the  chattels  are  so  placed 
on  account  of  the  person  who  is  to  have  that 
property,  and  the  depository  assents,  it  is 
enough ;  and  it  matters  not  by  what  documents 
this  is  effected,  nor  is  it  material  whether  the 
person  who  is  to  have  that  property  be  a  factor 
or  not ;  for  such  iin  agreement  may  be  made 
with  a  factor,  as  well  as  any  other  individual." 
In  Anderson  o.  Clark  (2  Bing  20)  a  bill  of  lad- 
ing, making  the  goods  deliverable  to  a  fiictor, 
was,  upon  proof  from  correspondence  of  the 
intention  to  vest  the  property  in  the  factor  as 
security  for  the  antecedent  advances,  held  to 
give  him  a  special  property  the  instant  the 
goods  were  delivered  on  board,  so  as  to  enable 
him  to  sue  the  master  of  the  ship  for  their  non- 
delivery. When,  however,  the  relation  between 
consignor  and  consignee  is  simply  that  of  prin- 
cipal and  factor,  the  latter  has  no  such  interest 
in  consignments  that  have  not  come  into 
possession  as  to  entitle  him  to  maintain  trover 
against  the  carrier  who  claims  a  lien  :  Kirloch 
V.  Craig,  3  T.  R.  783. 

Lord  Ellenborough  observed,  in  Patten  v. 
Thompson  (5  M.  k  8.  350),  that  <<if  it  be  taken 
that  the  cargo  was  consigned  to  the  Liverpool 
house  as  a  security  for  advances  made  by  them, 
this  may  afford  a  ground  for  their  claim  to 
detain  the  same  until  such  time  as  they  are 
indemnified  against  these  advances  on  the 
responsibility  they  had  contracted  in  respect  of 
tbe  cargo.  But  the  case  as  it  now  stands  seems 
to  me  to  go  farther,  and  that  the  defendant,  in 
order  to  succeed  in  his  claim,  must  make  out 
this  position,  that  whenever  a  principal  consigns 
goods  to  his  factor  for  sale,  and  is  at  the  same 
time  in  a  course  of  drawing  on  the  factor  upon 
I  account,  the  circumstance  of  there  being  mutual 
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credito  between  them,  does  of  itself  give  to  the 
factor  a  rights  not  mtrely  to  detain  such  con- 
signments as  shall  come  to  his  hands,  but  to 
anticipate  the  possession,  and  to  keep  it  against 
the  unpaid  seller.  If  there  bad  been  any 
specific  pledge  of  this  cargo  in  the  course  of 
the  transaction,  if  bills  had  been  accepted  by 
the  Liverpool  house  on  the  credit  of  this 
particular  consignment,  or  if  it  had  been  so 
stipulated,  this  would  have  been  a  different 


II 


case. 

In  Evans  v.  Nichol,  Scott,  N.  R.  43,  which  was 
decided  in  1841,  trover  was  brought  fcr  a  quan- 
tity of  alkali  and  potash,  and  the  defendants 
pleaded  that  the  plaintiffs  were  not  possessed, 
of  their  own  property,  of  the  goods  mentioned. 
At  the  trial,  it  appeared,  that  a  manufacturer 
at  Newcastle  consigned  the  potash  and  alkali 
to  £.  ft  Co.,  their  factors  in  London,  specifically 
to  meet  a  bill  drawn  upon  them,  transmitting 
to  them  a  receipt  sigued  by  the  mate  of  the 
vessel.  The  receipts  acknowledged  the  goods 
to  have  l)een  received  for  E.  &  Co.  At  the 
time  of  the  shipment  the  coosignor  was 
indebted  to  the  shipowners  for  freightfl  due 
on  former  shipments.  He  became  bankrupt, 
whereupon  the  snipowners  refused  to  sign  the 
bills  of  lading,  claiming  a  general  lien.  The 
vessel  reached  London,  and  the  shipowners 
sent  to  their  agents  there  (the  defendants)  an 
order  for  the  goods  in  question,  1  he  defend- 
ants received  the  goods,  and  refused  to  deliver 
them  to  £.  ft  Co.,  the  plaint! ifs.  An  unsuc- 
cessful attempt  was  made  to  prove  a  custom  to 
a  general  lien,  and  Chief  Justice  Tindal  ruled 
upon  the  other  question,  that  the  circumstances 
of  the  alkali  having,  at  the  time  of  the  ship- 
ment, been  specifically  appropriated  by  the 
consignor  to  the  bill,  vested  such  a  property 
therein  in  the  plamtiffs  as  to  enable  them  to 
maintain  trover.  A  rule  msi  to  enter  a  non-suit 
was  disehaiged. 

Maule,  J  ,  said,  «  Upon  the  delivery  of  the 
goods  to  the  defendants  to  be  delivered  to  the 
plaintiflfs,  and  the  defendants'  acceptance  of 
them  upon  those  terms,  the  property  vested  in 
the  plaintiffs,  who  had  an  interest  in  them, 
vis.,  the  interest  of  persons  with  whom  the 
goods  were  pledged.  And  this  view  of  the 
case  is  strongly  supported  by  the  decision  of 
the  Court  of  Exchequer  in  Bryans  v.  Nix,  3  M. 
ft  W.  15.    It  is  clearly  competent  to  a  man  to 


sell  goods  to  another,  and  to  vest  in  him  the 
property,  though  the  goods  are  not  present.  I^ 
is  admitted  that  the  plaintiff's  right  to  recover 
would  have  been  indisputable  had  the  relation 
between  Clapham  (the  consignor)  and  the 
plaintiffs  been  that  of  vendor  and  vendees, 
instead  of  pawner  and  pawnees.  But  the  goods 
having  been  shipped  by  Clapham  to  the  order 
of  the  plaintiffs  upon  their  acceptance  of  the 
X500  bill,  and  the  defendants  having  received 
them  for  the  purpose  of  being  delivered  to  the 
plaintiffs,  and  Clapham  not  having  revoked  the 
consignment,  it  appears  to  me  that  the  plain- 
tiffs acquired  such  an  interest  in  the  property 
and  right  to  the  possession  as  to  entitle  them 
to  maintain  trover  against  the  defendants/' 

The  case  of  Haille  v.  Smith,  1  B.  ft  P.  563, 
bears  a  resemblance  to  Evans  v.  Nlcholl.  A, 
of  Liverpool,  wishing  to  draw  upon  the  banking 
house  of  B  in  London,  igreed,  among  other 
securities  given,  to  consign  goods  to  a  mercan* 
tile  house  consisting  of  the  same  partners  as 
the  banking  house,  though  under,  the  firm  of 
B  and  C.  Accordingly  he  remitted  the  invoice 
of  a  cargo  and  the  bill  of  lading  indorsed  in 
blank  to  B  and  C,  but  the  cargo  was  prevented 
from  leavin,^  Liverpool  by  an  embargo.  A 
then  became  bankrupt,  being  considerably 
indebted  to  B,  and  the  cargo  was  delivered  to 
his  assignee  by  the  captain.  It  was  held  that 
B  and  C  might  maintain  for  the  cargo  against 
the  captain. 

In  Klnloch  v.  Craig,  (3  T.  Rep.  783),  Bruce 
V.  Wait,  (3  M.'ft  W.  16),  and  Nichols  v.  Clent 
(3  Price,  547),  there  was  no  documentary  or 
other  evidence  to  prove  that  the  intention  of 
the  consignors  was  to  vest  the  property  in  tho 
consignee  from  the  moment  of  delivery  to  the 
carrier. —  W.  Evan»,  in  London  Law  THmes. 


Mr.  H.  C.  Wothey,  barrister-at-law,  and 
reporter  to  the  Court  of  Queen's  Bench,  Ontario}, 
died  on  the  22nd  ult.  The  deceased  was  called 
to  the  bar  in  Hilary  Term,  1871,  and  succeeded 
Mr.  Christopher  Robinson  as  reporter  of  the 
Quoen*s  Bench.  As  a  reporter,  Mr.  Wethey 
was  accounted  most  industrious  and  pains- 
taking, while  his  amiable  qualities  gained  him 
the  esteem  and  affection  of  his  professional 
brethren. 
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TnE  IXSOL  VENT  LA  W, 

In  tlie  couive  of  the  repeated  discussions 
which  have  taken  place  in  Parliament  and 
elsewhere  as  to  the  ezpediencj  of  abolishing 
the  Insolvent  Act^  it  has  usually  been  claimed 
by  the  friends  of  the  Act  that  the  country 
could  not  get  on  at  the  present  time  without  a 
law  of  this  nature.  It  has  been  urged  that 
business  in  these  days  has  assumed  such  a  form 
that  bankruptcy  legislation  is  an  absolute 
necessity.  The  United  States  is  a  fiir  more 
populous  country  than  Canada  ;  its  business  is 
much  greater  and  more  extended ;  and  in  pro- 
g^ressiveness  it  is  usually  held  to  be  exceeded 
by  no  other  State.  Yet  the  resolution  has 
there  been  taken  to  dispense  entirely  with  a 
iMtnkrupt  law.  The  vote  for  abolition  has  been 
carried  by  considerable  majorities  of  the  Legis- 
lature ;  the  President  has  not  withheld  his 
sanction  ;  and  on  the  Int  September  the  United 
States  will  be  freed  at  one  stroke  from  the 
entire  bankruptcy  machinery. 

This  is  an  experiment  which  will  be  watched 
with  interest  on  our  side  of  the  line.  The 
causes  which  have  made  our  neighbours  weary 
of  the  law  have  been  operating  to  a  very  large 
extent  in  Canada.  We  have  seen  as  well  as 
they  the  demuraliBing  effect  of  providing  an 
easy  relief  from  -obligations  which  the  debtor 
wonld  in  many  cases  have  been  well  able  to 
discharge,  but  for  the  collapse  occasioned  by 
reckless  trading  and  speculation  or  extravagant 
expenditure.  We  have  seen  old-fashioned 
thrift  and  prudence  becoming  rare  qualities; 
stability  of  business  disappearing;  universal 
uncertainty  prevailing;  and  traders  shaping 
their  coarse,  long  before  the  final  collapse,  to 
the  end  that  they  may  be  enriched  by  their 
report  to  the  friendly  shelter  of  the  bankrupt 
law.  A  rottenness  has  eaten  into  the  heart  of 
the  system,  as  disgusting  here  as  it  has  proved 
to  be  in  the  United  States,  and  business  would 
bieathe  more  freely  if  the  tainted  mass  could 
be  swept  from  sight,  even  were  the  abolition  to 
be  bni  temporaiy. 


&EF0&T8  AHD  NOTES  OF  CASES. 

COURT  OK  QUEKN'6  IJKNCH. 

Montreal,  June  14,  1878. 

Pbbsbnt  : — Chief  Jubticc   Dorion,  and  Justices 

Monk,  Hamsay,  Tcasmn  and  Cross. 

Prbvont  ft    a!.,    AppullantH;    and    Gavtbue, 

Heripondcut. 

Mualer  and  Servant — TtuotUintf  A^ent. 

The  eiiKAftimeiit  f)f  a  c;i'rk  on  u  x-iUry  ait  travolltoff 
a«:€Ot,to  b(!  eniRitfod  particil  irl>  in  puruhaKinit  in  the 
Buropoaii  market^:,  Ai/i/,  not  to  prevent  his  eniployen 
from  Uh'injr  his  time  otherwift-,  fo  loiiff  M  tl:e  oo*jupa- 
tion  waR  liot  tlerojfutury  to  hiy  jxfit  or.  in  Kiriety. 

Ramsay,  J.,  wiid  tliit  >^hk  an  m  tiun  by  a  clerk 
for  salurv  claimi-u  :ift,«-i*  \\W  ilixmiKKa)  from  stT- 
vice.  The  appella^l^.  uht*  were  mt-rchants, 
engaged  Qauthier  an  travolliiig  u^ciit  and  it 
waK  stipulated  that  lu>  \vH»i  to  lie  employi'd  par- 
ticularly iu  puri'ltRKih^  iu  tho  Kuropean  mar- 
kets. He  was  al8i»  ti  p'lf  miu  uthcr  setvicts  in 
the  warehouHo  of  the  app<'}I;inUs.  After  a  certain 
time  Gautliicr  ref».s*t4  to  t.avol  in  the  Lower 
Provinces,  on  the  f>r<<uii<l  tlmt  it  did  not  come 
under  the  terms  uf  hiK  tHg  ig>  ni>'nt.  'J'he  Court 
here  was  of  opinion  xU^l  (lanthier  wsu»  not  cor- 
rect in  this  preteuiti^ui.  His  burpiin  ivius  as  a 
general  trtveller,  wxA  Itv  wmk  b<  uimI  to  gi» 
wherever  he  hius  to]>i.  il  •  wax  piid  for  hiM 
time  and  iiin  eniplojreiK  w  r  •  eiititUd  tu  use  it 
as  they  plettood,  so  h.'ii^  as  tii«\  liid  not  ask  him 
to  do  anything  thai  woiiltl  mj  sre  hin  poMtion 
in  society.  Tlie  j  iiLni.  nt.  wiiiih  ha<l  main- 
tained Itauthier's  a  ti  n,  iww^iX  Ii  ■  n  v.  rs'-d. 

Laeoaie  ^  (jlohonl  i  tor  aj>j>  Ihint. 
Jettf^  Heiqnc  «V  *.  /nnjHfi  i-n  iv'^pondt  nt. 


KvAN  et  vir,  app»  Ham..,  •.i.v\  L \vi'>licttk, 

ll<  Npilli^l    lit. 

Malicious  Pronecmiun — i.i",%nftoU  tinH  IWobahU 

Where  a  wuinani  not  w.l^  ii.h>iii.ion  to  Ftcal,  but 
apparently  to  annoy  ^i  iitnu'*  •  ir.  appropruUoil  a^ 
quantity  of  ioe  deliverevl  lo  (  ti-  i.or,  wlio  pri>:<Q«ut-C(l 
her  for  larccnjs  fwUi^  ih.w  *•■«•  w  •«  irof  o. titled'  to 
damairefi  for  inalicioui'  i>r«fri  *:U  •>  . 

Ramsay,  J.,  said  the  la^    aione  iu4  f  Mows: — - 

One  day  VLta,   Vvu^X^y.  x\\     it pp  Hunt,  appro^ 

priated  to  herself  aLoni   I  :;<)  ;>onr)d><  uf  ite  that 

was    intended     for     L.  vio'.  ti*-.       Tlie     }utt>T 

caused   her  to  be   tr:re  i  •!.   !  nt   A.v.  vnm  Ui*^ 

charged  by  the  nii^i^iriic.     hiK*  now  b-Mifi^lit 

an  action  of  danixi;:  :.  u.-uijiKt  Lavt«)iollf*,  witv 
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pleMM  thai  he  had  reasonable  and  probable 
came  for  acting  at  be  had  done.  It  was  poe- 
alUe,  eren  probable,  th^t  Mrs.  Crowlej  in- 
tended to  annoj  Layiolette,  rather  than  to 
steal  his  ioe,  but  there  was  no  doubt  that  she 
did  take  the  ice  and  carry  it  into  her  own 
premises.  She  knew  it  was  not  hers,  for  she 
had  ordered  no  ice  at  the  time,  and  had  never 
ordered  anj  such  quantity  as  that.  Laviolette 
had  good  ground,  therefore,  for  his  proceeding. 

Cboss,  J.,  thought  the  Judgment  of  the 
magistrate  in  dismissing  the  case  was  perfectly 
correct,  and  he  did  not  blame  Mrs.  Crowley. 
But  all  the  probabilities  were  in  fityor  of  La- 
violette supposing  that  his  ice  was  intentionally 
taken.  Consequently,  the  claim  for  damages 
could  not  be  sustained. 

MoHK,  J.,  said  his  first  impression  was  that 
the  Judgment  should  be  reversed,  because 
Mrs.  Crowley  did  not  intend  to  steal  the  ice, 
but  after  consideratioa  he  came  to  the  con- 
clusion that  Laviolette  had  cause  of  suspicion, 
and  his  Honor  therefore  concurred  in  the  judg- 
ment dismissing  the  action. 

Kerr  ^  Carter  for  appellant. 

•Tett/,  Beique  j*  Choqtui  for  respondent. 


signed  by  Arpin,  by  which  Arpin  gave  a  dia- 
charge  to  Mass6  for  the  whole  debt,  providing 
he  got  50c.  secured.  After  that  was  signed 
Poulin  endorsed  the  composition  notes,  and  got: 
a  transfer  of  the  stock  from  the  debtor.  On  the 
same  day  Ma8s6  gave  his  own  notes  for  the  other 
50c.  in  the  dollar.  Ma8s6  paid  the  first  note 
which  was  not  endorsed,  and  then  he  failed 
again.  His  position  was  affected  by  giving  these 
notes,  and  there  was  an  evident  frand  on  PonlUu 

Judgment  confirmed. 

JeU/i  j*  Zoeotte,  for  appellant. 
LatotU  ^  Olobentkjff  for  respondent. 


Aapnr,  Appellant,  and  Podlih,  Respondent. 

Surety — Nolee  given,  to  obtain  CredUot'e  Auent  to 

'     Compoeition. 

Where  a  debtor  settling  with  his  ereditors  for  SOo. 
seearedt  privately  gave  some  of  them  anBeoared  notea 
for  the  balance  to  obtain  their  assent  to  the  eompoei- 
tion,  held,  that  the  endorser  of  the  oomi>oeition  notes 
freed  from  liability. 


Tsssur,  J.  One  Mass6,  an  insolvent,  made  a 
composition  with  his  creditors,  and  Dr.  Poulin, 
the  respondent,  became  surety  for  the  payment 
of  the  composition  notes,  which  he  endorsed.  It 
appears,  however,  that  Arpin,  a  creditor,  got 
other  notes  unsecured,  from  the  insolvent,  as  a 
condition  of  signing  the  discharge.  The  insol- 
vent had  again  become  insolveut,  and  Poulin, 
having  learned  of  the  secret  inducement  to  sign 
the  composition  deed,  refused  to  pay  one  of  the 
composition  notes.  He  had  got  a  subrogation  of 
Hass6's  property,  and  he  contended  that  his 
position  as  surety  had  been  changed  by  the 
fraud.  The  judgment  in  Poulin's  fiivor  was  cor- 
rect and  must  be  confirmed. 

BoRiov,  C.  J.,  remarked  that  Poulin  gave  se- 
curity on  the  fidth  of  a  deed  of  composition. 


STivaiiB,  appellaat,  and  Psaxnis,  Respondent. 
Intolvene$f-^FraudtUent  CoUueion. 

Where  a  trader,  before  insolveney,  wenttoBnglaiid^ 
takint  with  htm  a  sum  of  his  own  money  and  a  earn 
belonginf  to  his  wife, and  parchaaed  goods  therein 
oonneotion  with  his  trade,  (held,  that  in  the  abeeneft 
of  any  aoeount  of  the  money  so  taken  from  his 
assets.)  it  most  be  assamed  the  porehase  of  goods  was 
made  with  saeh  ftands. 

DoBioN,  C.  J.,  said  this  appeal  arose  out  of  a 

eaitie-Tevendieaiion  which  the  respcmdent  had 
taken  as  assignee  to  recover  21  cases  of  leather 
belting  as  belonging  to  the  insolvent  estate  of 
Campbell.  The  appellant,  wife  ot  Campbell, 
intervened,  claiming  the  goods  as  her  property,, 
as  having  been  purchased  with  her  money. 
The  respondent  alleged  fraud,  and  the  Conrt 
below  maintained  that  the  whole  transaction 
was  a  fraudulent  one,  and  that  the  assignee,. 
Perkins,  was-  entitled  to  recover  possession  of 
the  goods.  Campbell,  who  was  doing  a  large 
business  here,  liad  correspondents  in  England 
of  the  name  of  MacDonald  and  Hutchinson. 
They  got  into  difficulties  which  involved 
Campbell,  and  the  latter  went  to  England  to 
try  to  settle  them.  He  took  with  him  $30,000 
of  his  own  money,  and  $15,000  of  his  wife's.  In 
England  he  had  to  redeem  goods  to  the  amount 
of  £600  which  his  correspondents  had  pledged. 
He  paid  the  X600  and  got  a  bill  of  sale  in  the 
name  of  his  wife  from  Uutchins<m  k  McDonald, 
and  sent  the  goods  back  to  Montreal  where  they 
were  placed  in  the  custody  of  Kelson  Davis^  a 
warehouseman  of  this  city.  There  was  evidence 
that  Campbell  had  a  power  of  attorney  frona 
his  wife.  It  was  said  the  $16,600  was  given 
to  him  by  his  wife  to  invest  in  England,  ansd 
that  this  was  one  of  the  modes  of  investment 
adopted  by  Campbell.    He  did  not,  however^ 
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bring  iMck  his  own  monej  that  he  took  to 
Sogkad,  nor  had  he  accounted  for  it.  He  put 
his  wife's  money  instead  of  his  own  into  this 
inyestment  of  belting.  It  seemed  strange  that 
Mrs.  Campbell  should  purchase  in  England 
goods  which  had  been  exported  from  Canada, 
and  which  might  much  more  cheaply  have  been 
purchased  here,  and  then  bring  them  back 
here,  paying  duty  on  them.  His  Honor  thought 
the  Court  below  judged  rightly  in  flaying  that 
Campbell,  in  purchasing  these  goods  in  Eng- 
land, purchased  them  with  his  own  money.  If 
Campbell  had  brought  back  or  accounted  for 
the  ^0,000,  the  Court  might  haye  been  disposed 
to  accept  the  view  that  he  used  his  wife's  money 
for  the  purchase  of  these  goods.  But  he  had 
not  done  so,  and  on  his  return  he  became  in- 
solvent.  The  judgment  declaring  the  seizure 
good  must  be  confirmed. 

Oilman  ^  Helton,  for  Appellant. 

OtofHon,  Riftfret  j*  ArehambatUt,  for  Respon- 
dent 


SUPERIOR  COURT. 

Montreal,  June  12,  1878. 

PAPIHIAU,  J. 

£x  parte  Malbiot  et  al.,  Petitioners,  and 
■BOBBOVOBS,  Expropriated. 

PfocUee — Taxation  q^  costs — Quebec  Railway 
Ad,  1869,  s,  9,  M.  10. 

Bdd,  that  the  taxation  of  a  bill  of  costi  hj  a  Jndse 
ID  Chamben,  under  the  anthority  of  the  the  Qnebeo 
Sailway  Act,  1869,  a.  9,  n.  10,  is  not  sulijeot  to  reriaion 
by  another  Jndse  ritting  in  banc. 

pAPiiruLD,  J.,  referring  to  the  terms  of  the  Act 
above  cited,  remarked  that  it  gives  power  to  a 
Judge  to  tax  the  bill  of  costs  without  giving  the 
Court  power  to  revise  it.  The  common  law 
gives  no  power  to  revise  the  judgments  oi 
another  Judge,  except  in  the  cases  mentioned  in 
the  code  of  Civil  Procedure,  which  did  not  in- 
clode  the  present  case. 

DsBeU^euHle  j*  Turgeon,  for  Petitioners. 

Joseph  4f  Burroughs,  for  party  expropriated. 


DISPUTED    QUESTIONS   OF  CRIMINAL 

LAW. 

I.  BMisofPnniahability. 

n.  Obieene  IndioUnenta. 

nL  Unoommunicftted  Threats. 

IV.  Defendants  as  Witnesses  for  themselTes. 

/.  Basis  <if  Punishability. — President  Woolsey, 

in  his  late  admirable  work  on  Political  Science, 


devotes  a  chapter  to  the  examination  of  the 
various  theories  of  the  punitive  power  of  the 
State«  The  question  is  one  of  such  great 
imporiance  to  the  lawyer,  underlying  as  it  does 
our  criminal  jurisprudence,  that  it  will  not  be 
out  of  place  in  these  columns  to  give  a  sketch 
of  President  Woolsey 's  exposition.  Until  we 
know  what  is  our  object  in  punishing,  we  can 
neither  give  a  just  adaptation  to  our  sentences 
nor  a  philosophic  construction  to  our  juris- 
prudence. 

President  Woolsey  begins  by  pointing  out 
the  distinction  between  Punishment  and 
Redress,  the  one  being  called  for  as  something 
due  to  the  State,  the  other  as  something  due  to 
the  Individual.  <<  There  are  various  wrong 
acts,"  he  proceeds  to  say,  <<  which  excite  no 
apprehension  in  society  that  the  interests  of 
the  whole  are  in  jeopardy,  such  as  are  breaches 
of  contract,  and  many  wrongs  done  in  the  way 
of  business.  On  the  other  hand,  there  are 
wrongs  done  to  society  which  do  not  affect 
any  individuf^l  in  particular.  These  arise  in 
importance  from  petty  disorder,  which  a  single 
policeman  can  control,  through  all  the  grades 
of  evil,  to  high  treason,  or  the  attempt  to 
destroy  the  very  existence  of  the  State." 

He  proceeds  to  notice  the  variety  ol  views 
entertained  as  to  what  he  calls  the  **  incidence  " 
of  forbidden  actions — ^that  is,  "  whether  in  par- 
ticular cases  they  affect  individuals  only,  or  a 
community  and  individuals,  or  a  community 
only."  In  imperfect  states,  he  reminds  us, 
homicide  has  been  considered  mainly  in  the 
light  of  an  injury  to  individuals ;  and  even 
among  comparatively  civilised  communities  (e. 
ff.,  Greece  and  Rome)  theft  was  treated  primarily 
as  a  breach  of  obligation.  To  this  it  might  be 
added  that  even  at  the  present  moment  the 
states  in  the  Korth  American  Union  differ  as 
to  how  iar  embeszlement  by  trustees  is  a 
criminal  offence  punishable  by  the  state,  and 
how  for  it  is  to  be  regarded  simply  as  a  tort^  to 
be  prosecuted  exclusively  by  the  parties  injured, 
in  a  civil  court.  Within  the  last  few  months 
we  have  witnessed  in  Massachusetts  the  fulnre, 
from  want  of  due  statutory  provision,  of  a 
criminal  prosecution  against  a  de&ulting 
trustee,  under  circumstances  which,  in  New 
York  or  Pennsylvania,  would  have  ensured  a 
conviction.  And  in  England,  until  recently, 
while  the  smallest   larcenies  were  punished 
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rapitally,  the  mot«t  scaruUlous  embeiBlements 
were  regarded  as  out  of  the  line  of  penal  prose- 
cntion.  And,  as  it  is  one  of  the  incidents  of 
embeszlement  that  the  embeszled  property 
should  be  secreted,  thin  laxity  enabled 
ombeazlemonts  to  be  carried  on  with  com- 
parative impunity. 

We  have  next  brought  before  us  the  import- 
ant distinction  between  punishment  and 
chastisement.  "  Correction,"  in  its  origin,  is 
the  act  of  <*  making  completely  straight,  of 
Ivringring  into  a  condition  of  rectitude ;" 
chastisement  is  tho  act  «  of  making  the  subject 
morally  pure  or  innocent.'  These  are  acts  of 
education,  to  be  applied  by  a  pnrent  to  a  child, 
by  a  teacher  to  a  pupil,  by  the  head  of  a  house 
of  refuge  or  reformatory  inntitution  for  <  hildren 
1o  his  wards.  Very  different  is  the  punitive 
function  of  the  State.  The  reasons  for  the 
exercise  of  this  function  President  Woolsey 
thus  states  : 

"The  principal  nascns  for  tiic  State's  being 
invested  with  this  power,  tiiat  have  been 
brought  forward,  are  the  toHowing  : 

''  1.  That,  by  vihirinj;  the  transgressor  with 
some  deprivation  of  scmething  desirable,  the 
State  brings  him  to  retlcction  and  makes  him 
better.     The  miin  end  i*<  rorrer  ion. 

**  2.  That  it  is  necesmrif  Jor  tlte  State's  own 
exUienca  to  punirn,  in  order  to  strike  its  subjects 
with  awe,  and  deter  them  from  evil-doing. 

'*  3.  That  to  d(»  this  is  necessary  for  the 
security  and  protcHtion  of  the  members  of  the 
State.  These  two  rcasor.s  are,  in  principle, 
one  and  the  same. 

"4.  That  the  penalty  is  an  expiation  for  the 
crime. 

"  5.  Tliat  the  State  receives  a  satisfaction^  by 
penalty,  from  tlie  wiong-doer,  or  is  j*ut  in  as 
ffood  a  situation  as  before. 

"C.  That  in  punishment  the  State  renders  to 
evil-doers  their  deserts. 

'•  The  theory  that  correction  is  the  main  end 
of  punirhmcnt  will  not  bear  examination.  In 
the  first  place,  the  State  is  not  mainly  a 
humane  institution ;  to  administer  justice  and 
protect  the  society  are  more  obvious  and  much 
higher  ends,  and  the  corrective  power  of  State 
punishments  has  hardly  been  noticed  by  legis- 
lators, until  quite  modem  times,  as  a  thing  of 
prime  importance.  In  the  second  place,  the 
theory  makes  no  distinction  between  crimes. 


If  a  murderer  is  apparently  reformed  in  a  ,.«,«»., 
the  ends  of  detention  in  a  reformatory  home 
are  accomplished,  and  he  should  be  set  free 
while  the  petty  offender  against  order  and  pro- 
perty must  stay  for  months  or  years  in  the 
moral  hospital,  till  the  inoculation  of  good 
principles  become  manifest.  And,  again.  What 
if  an  offender  should  prove  incurable  ?  Shoald 
he  not  be  set  at  laige,  as  being  beyond  the 
influences  of  the  place  ?  Still  further,  What 
kind  of  correction  is  to  be  aimed  at  ?  Is  it 
such  as  will  ensure  society  against  his  repeating 
the  crime  ?  In  that  case  it  is  society,  and  not 
the  person  himself,  who  is  to  be  benefited  by 
the  corrective  process.  Or,  must  a  thorough 
cure,  a  recovery  from  selfishness  and  coveteous- 
ness,  an  awakening  of  the  highest  principle  of 
the  soul,  be  aimed  at — an  ebtablibhed  church, 
in  short,  be  set  up  in  the  houst;  of  detention  ? 

"  2.  The  explanation  that  the  State  pr9*€cts 
its  own  existence  by  striking  its  subjects  with 
awe  and  deterring  them  from  evil-doing 
doing  through  punishment  is  met  by  admitting 
that,  while  this  effect  is  real  and  important,  it 
is  not  as  yet  made  out  that  the  State  has  a  right 
to  do  this.  Crime  and  desert  of  punishment 
must  be  presupposed  before  the  moral  sense 
can  be  satisfied  with  the  infliction  of  evil.  And 
the  measure  of  the  amount  of  punishment, 
supplied  by  the  public  good  for  the  time,  is 
most  fluctuating  and  tyrannical ;  moreover, 
mere  awe,  unaccompanied  by  an  awakening  of 
the  sense  of  justice,  is  {is  much  a  i>ource  of 
hatred  as  a  motive  to  obedience. 

<<3.  The  same  objection  lies  against  the 
reason  for  punishment — ^that  it  is  needed  to 
protect  the  innocent  inhabitants  of  a  country  by  the 
terrors  which  penal  law  presents  to  evil-doers. 
The  end  is  important,  but  certainly  great  wrong 
may  be  done  in  attempting  to  reach  it.  The 
enquiry  still  remains,  *<  V^  hy,  for  this  end^ 
should  pain  or  loss  be  visited  on  an  evil-doer?" 
Vol.  I,  pp.  330,  331. 

The  next  theory  noticed  is  that  of  expiation. 
Punishment  is  "  to  be  regarded  as  an  expiation 
of  the  crime,  made  in  order  that  divine  wrath 
or  punitive  justice  may  not  fall  on  society. 
The  solidarity  of  a  nation  involves  the  whole 
in  the  guilt  of  an  individual  member,  and  it  is 
necessary  by  an  expression  of  common  feelings 
which  shows  that  the  body  does  not  sympathise 
with  the  sinful  member,  to  clear  itself  of  defile- 
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menti  to  SKve  itself  from  being  obnoxious  to 
vengeance,  or  from  eyil  viewed  as  the  result  of 
divine  displeasure."  Scriptural  and  classic 
authorities  are  cited  sustaining  this  view ;  but, 
while  it  is  admitted  by  President  Woolsejr  that 
^  these  antique  expressions  of  the  moral  sense, 
common  to  men,  connect  human  and  divine 
law  together,"  he  maintains  that  '<no  especially 
new  rational  basis  of  punishment  is  disclosed 
by  them."  •  •  •  *«One  may  say  that  the 
State,  according  to  the  conceptions  of  ancient 
times,  was  involved  in  the  guilt  of  crimes 
committed  on  its  soil — as,  indeed,  it  often  is  in 
fact;  but  the  rites  expiatory  of  guilt  simply 
imply  a  desert  of  the  punitiliment,  which  the 
State  derives  from  the  criminal." 

Another  theory  that  is  noUred  only  to  be 
swept  away  as  incomplete  in  that  of  satir^fHction 
'< SatisfEH^tion  may  mean  fulfilling  the  desire  of 
a  person,  or  making  him  a  compensation 
equivalent  to  a  debt  or  wronu.  In  the  first  or 
more  subjective  sense  it  is  tlucfuating,  and  no 
explanation  of  the  ground  of  punishing  can 
be  derived  from  the  &ct  of  its  satisfying  a  spirit 
of  vengeance  or  of  wrath.  Still  less  is  there 
any  measure  to  be  derived,  even  from  the  nobler 
moral  sentiments,  to  determine  the  proper 
wages  of  evil-doing — how  much  HufTering  ought 
to  be  a  satisfaction  for  a  certain  kind  or  degree 
of  crime.  In  the  other  sense — the  objective 
one — there  m^v  be  important  truth  couched 
under  the  expression  of  paying  a  debt  of  justice 
to  the  State,  of  satisfying  the  claims  that  the 
State  has  against  the  transgressor;  or  undc 
the  expression  that  the  penalty  suffered  fo^ 
crime  has  put  the  State  in  as  good  condition 
as  it  was  before." 

The  true  theory  on  which  punishment  by 
the  State  can  be  rested  is  then  stated  by 
President  Woolsey,  as  follows :  "  The  theory 
that  in  punishing  an  evil-doer  the  State  renders 
to  him  his  deserts,  is  the  only  one  that  seems 
to  have  a  solid  foundation.  It  assumes  that 
monl  evil  has  been  committed  by  disobedience 
to  rightful  commands;  that,  according  to  a 
propriety  which  commends  itself  to  our  moral 
nature,  it  is  fit  and  right  that  evil,  physical  or 
mental,  suffering  or  shame,  should  bo  incurred 
by  the  wrong-doer ;  and  that,  in  all  forms  of 
government  over  moral  beings,  there  ought  to 
be  a  power  able  to  decide  how  much  evil  ought 
to  follow  special  kinds  and  instances  of  trans- 


gression.   Or,  in  other  words,  the  State  has  the 
same  power  and  right,  to  punish  as  God  has ;  it 
is,  in  fact,  as  St.  Paul  calls  it,  <a  minister  of 
Ood  to  execute  wrath  upon  him  that  doeth 
evil.'    But  it  takes  this  office  of  a  vicegerent  of 
God  only  within  a  very  limited  sphere,  and  for 
special  ends.    It  looks  only  at  the  outward 
manifestations  of   evil;    it  has  no  power  to 
weigh  the  absolute  criminality  of  actions;  and, 
if  it  could  measure  guilt  in  purpose  or  thought 
with  accurKy,  this  would  not  justify  its  going 
beyond  positive  acts  hurtful  to  society ;  because, 
even  in  God's  administration,  this  is  not  a 
world  of  retribution.     Its  province  is  confined 
to  such  actions  as  do  harm  to  the  State,  or 
to  interests  which  the  State  exists  to  protect. 
As  the  head  of  the  family  has  a  chastising  power 
only  within  his  family,  so  the  State  is  not 
called  upon— is  even  forbidden — ^to  exercise  a 
general  moral  government  over  the  world.    I 
would  not  say  that,  within    these  limits  of 
actions  not  simply  wrong,  but  hurtful  to  the 
State's  interests,  it  is  always  bound  by  duty  U> 
God  to  punish,  but  only  that  it  is  permiUed  to 
punish.      There  is  nothing  wrong,  but  some- 
thing right,   in  its  sanctions,  judgments,  and 
inflictions.     It  is  presupposed  that  punishment 
is  put  into  its  hands,  and  may  be  rightfully 
administered  ;    but  its  object  in  punishing  is 
not,  in  the  first  instance,  to  punish  for  the  sake* 
of  punishing,  because  so  much  wrong  demands 
so  much  physical   suffering,  but  to  punish— 
punishment  being,  in  the  circumstances,  other 
wise  right— not  directly  for  the  ends  of  Ood'a 
moral  government,  but  for  ends  lying  within, 
and  far  within,  that  sphere.     It  is,  in  iiict,  very 
restricted  in  its  sphere.     It  punishes  acts,  not 
thoughts;   intentions  appearing   in   acts,  not 
feelings  ;   it  punishes  persons  within  a  certain 
territory,  over  which  it  has  the  jurisdiction, 
and,  perhaps,  its  subjects  who  do  wrong  else- 
where, but  none  else ;  it  punishes  acts  hurtful 
to  its  own  existence  and  to  the  community  of 
its  subjects ;  it  punishes  not  according  to  an 
exact  scale  of  deserts,  for  it  cannot,  without  a 
revelation,  find  out  what  the  deserts  of  indi- 
viduals are,  nor  what  is  the  relative  guilt  of 
different  actions  of  different  persons."    Pages 
334,  335. 

It  is  remarkable,  in  view  of  the  importance 
of  the  question  before  us  in  the  moulding  and 
in  the  application  of  criminal  law,  that  it  has 
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recdrad  cuoh  slight  attention  from  Engliib  and 
American  jorieto.  Beocaria — ^whoee  treatifle  on 
Crimes  wae  translated  earlj  in  the  present 
centnry,  and  who  held  that  as  the  State  rests 
on  social  contract  it  has  the  right  to  pnnish 
only  so  fin*  as  it  has  power  gi^en  to  it  by  snch 
oontract— took  the  ground  that  the  object  of 
punishment  was  simply  preventive  and  de- 
terrent ;  and  what  Beocaria  taught^  it  was 
natnral  that  those  who  agreed  with  him  in 
principle,  and  who  were  fascinated  by  the 
purity  and  dignity  of  his  style,  should  adopt  as 
if  it  were  nnqnestionable.  Bentham,  though 
from  another  stand-pointy  came  to  substantially 
the  same  results.  General  preyentinn,  he  ar- 
gued, in  his  <*  Rationale  of  Punishment,**  ought 
to  be  the  chief  end  of  punishment.  General 
preyenUon  he  distinguished  from  particular 
prevention  in  this :  that  particular  prevention 
has  respect  to  the  cause  of  the  mischief  and 
general  prevention  to  the  whole  community. 
His  system  is,  therefore,  virtunlly  the  terror- 
istic theory  of  Fenerbach,  which  will  be  pres- 
ently discubsed  ;  with  this  qualification — that 
pleasure,  as  well  as  pain,  are  to  be  used  by  the 
law-giver  as  inducements  to  avoidance  of  crim- 
inal acts.  To  this,  as  we  will  soon  see  more 
fully,  applies  with  great  force  President  Wool- 
Key's  criticism,  that  the  preventive  theory,  '<  by 
overlooking  the  ill-desert  of  wrong-doing, 
makes  it  and  all  similar  systems  immoral,  and 
fnruishes  no  measure  of  the  amount  of  punish- 
ment except  the  law-giver's  subjective  opinion 
in  rt*gard  to  the  sufficiency  of  the  amount  of 
preventive  suffering." 

Mr.  Livingst*  n  repeatedly  gives  his  adhesion 
to  the  Preventive,  or  Terroristic,  theory.  "  We 
have  established  it  as  a  maxim,"  he  tells  us  in 
his  report  on  the  Penal  Code  (Livingston's 
Works,  1873,  i.  26),  that  the  object  of  pun- 
ishment "is  to  prevent  the  commission  of 
crime ;"  and,  again  {Ibid  31),  "  no  punishments 
greater  than  are  necessary  to  effect  this  work 
of  prevention  ought  to  be  inflicted,  and  that 
those  which  produce  it  by  uniting  reformation 
with  example  are  the  best  adapted  to  the  end." 
Subsequently,  however,  (Ibid.  83),  he  quotes 
with  approval  the  preamble  to  the  statute  of 
the  Legislature  of  Louisiana  establishing  the 
Code.  This  preamble  contains,  inter  alia,  the 
following : 

'*  The  only  object  of  punishment  is  to  prevent 


the  commission  of  offences ;  it.  should  be  cal- 
culated to  operate— 

« First)  as  to  the  delinquent,  so  as  by  aedu- 
aion  to  deprive  him  of  the  present  means,  and 
by  habits  of  induK^ry  and  temperance,  of  any 
future  desire,  to  repeat  the  offence. 

'( Secondly,  on  tlie  rest  of  the  community,  ao 
as  to  deter  them,  by  the  example,  from  a  like 
contravention  of  the  laws." 

By  Dr.  Paley,  in  his  Moral  Philofophy,  we 
are  told  that  « the  end  of  punishment  is  two- 
fold— amendment  and  example."  The  same 
view  is  adopted  by  the  great  body  of  English 
commentators,  with,  perhaps,  but  two  excep- 
tions :  Lord  Auckland  (Mr.  Eden),  in  his  Prin- 
ciples of  Penal  Law,  chapter  3,  vigorously 
maintains  the  absolute  theory,  as  herenfter 
noticed,  and  Mr.  Lorrimer,  in  his  Institutes, 
page  346,  rejects  the  Reformatory  theory  as 
inadequate  and  delude.  Mr.  Austin  and  Sir 
W.  Hamilton,  as  we  will  see,  follow  the  modi- 
fied scheme  of  Kant,  to  be  presently  noticed. 

When  we  examine  analytically  the  theories 
of  Punishment  which  President  Woolsey  pre- 
sents with  such  masterly  power,  we  find  that 
they  fidi  into  two  general  classes:  firsts  the 
Absolute,  based  on  the  principle  pmnitur  fvia 
peeeatum  eU  ;  and,  secondly,  the  Belative,  under 
which  we  may  generally  notice  (1)  the  Refor- 
matory, or  that  which  aims  at  the  reformation 
of  the  person  inculpated ;  (2)  the  Preventive, 
or  Terroristic,  or  that  which  aims  at  the  fright- 
ening him,  as  well  as  the  community  generally, 
fi-om  the  commission  of  crime ;  and  (3)  the 
Exemplary,  or  that  which  uses  the  particular 
trial  as  a  means  of  public  instruction. 

As  the  Reformatory  theory  of  punishment 
has  recently  been  revived  by  leading  humani- 
tarian philosophers,  it  may  call  for  a  few 
observations  which  are  rather  an  amplification 
of,  than  an  addition  to,  the  refutation  which  has 
been  given  by  President  Woolsey. 

The  first  enquiry  we  may  make,  in  meeting 
the  theory  tnat  reformation  is  to  be  the  reason 
and  limit  of  penal  justice,  is,  What  right  have 
we  to  reform  a  man  by  removing  him  from  his 
business  and  putting  him  in  a  prison,  unless  he 
be  guilty  of  a  crime  which  requires  a  speo.fic 
punishment?  Would, imprisonment  be  likely 
to  reform  me  if  I  thought  it  undeserved  and 
unjust,  and  if  it  were  imposed  without  a  due 
conviction  of  guilt  ? 
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The  next  enqoiiy  it  as  to  the  oonstitational 
.  pcmer  of  a  diite  to  Teform  its  citiiens  by  foroe. 
In  answeiing  thia  question  we  may  waive  Uie 
pvoTiHions  in  oar  state  as  well  as  Federal  con> 
stiiiitions  limiting  convictions  of  crime  to  cases 
where  bills  have  been  lawfiilly  found  by  giand 
juries,  and  where  the  offender  has  the  right  to 
meet  before  the  petit  Jury  the  witnesses  against 
him,  face  to  tee.  Aside  from  these  restrictions, 
what  power  has  a  oonstitutional  state  to  attempt 
to  forcibly  nform  its  adult  citiaens, unless  as  a 
merO;  subiddiary    incident   to   penal  justice? 
What  power  has  it  to  make  penal  justice  subor- 
dinate and  anxiltary  to  ethics  7    Qovernments 
there  have  undoubtedly  been  which— som*  times 
on  the  paternal  theoryi  sometimes  because  they 
were  distrustful  of  the  ordinary  processes  of  law 
— ^have  uu^ertakttU  etliical  refoimation;  but  such 
governments  have  never  been  called  constitu- 
tional. A  prominent  Russian  officer,  for  instance, 
may  require,  in  the  opinion  of  his  superiorv, 
'<  reformation,*'  and  he  may  be  sent  to  Siberia,  or 
imprisoned  in  a  fortress,  in  order  to  develop  his 
better,  and  repress  his  worse,  qualities.  A  group 
of  leading  French  politicians  may  be  banished 
or  imprisoned  as  an  incident  to  a  coup  cT  /to/,  in 
order  to  << reform"  their  political  views.    A 
vigilance  committee  may  undertake  to  *<  reform" 
an  obnoxious  citizen  by  maltreating  his  person 
or  destroying  his  property.  We  can  conceive  of 
such  things  in  conditions  of  despotism  or  of 
anarchy;  but  we  cannot  conceive  how,  in  a 
coniftitutional  State,  of  which  it  is  one  of  the 
fundamental  sanctions  that  nothing  is  to  be 
done  by  the  government  that  can  be  properly 
executed  by  the  voluntary  moral  power  of  the 
community,    the    reformation    of  individuals 
should  be  attempted  by  force.  Houses  of  refuge 
and  other  asylums,  as  well  as  schools  for  chil- 
dren, we  rightfully  have.    But  it  is  beyond  the 
scope  of  a  constitutional  government  to  open 
compulsory  houses  of  reform  for  adults,  or  to 
make  moral  reform  by  force  a  primary  function 
of  State. 

Supposing,  however,  we  should  hold  that  it 
is  within  the  province  of  the  State,  the  next 
question  that  would  arise,  in  view  of  the  fact 
that  there  must  be  discrimination,  is.  What 
persons  are  we  to  attempt  to  reform  7  To  say, 
**  those  convicted  of  crime,  **  is  no  answer,  be- 
cause this  takes  us  back  to  the  absolute  theory 
thai  a  person  is  to  be  punished  because  he  is 


guilty,  whereas  the  theory  before  us  is  that  a 
person  is  to  be  punished  because  he  is  to  be 
reformed.  In  a  general  sense,  as  all  men  are 
susceptible  of  reformation,  all  men,  in  this  view, 
an»  to  be  punished.  As  this  cannot  be,  we  must, 
as  has  Just  been  said,  make  a  discrimination ; 
and  the  interesting  question  for  the  advocates  of 
the  Reformatory  theory  remains  as  to  where  the 
line  is  to  be  drawn.  Now,  in  view  of  the  fiu;t 
that  it  is  dogma  after  all  that  is  the  fountain 
of  action,  are  not  those  who  hold  what  we  con- 
ceive to  be  pernicious  dogmas  the  proper  per- 
sons to  be  punished  7  If  they  should  be  reformed, 
would  not  the  reformation  of  those  who  are 
influenced  by  them  follow  7  Why  should  not 
the  State,  therefore,  undertake  the  reformation, 
by  means  of  fine,  imprisonment,  and  the 
whipping-post  of  those  teaching  pernicious 
opinions  7  We  have  examples  enough  of 
this  in  old  timf>8;  and,  supposing  that  this 
mode  of  education  proved  effective— admit- 
ting for  a  moment  that  history  shows  us 
that  heretics  and  other  unsound  teachers  are 
really  to  be  refonned  in  this  way — why  not 
revive  the  teme  machinery  7  Here,  for  instance, 
is  a  bold  political  swaggerer  teaching  what  we, 
on  the  eastern  sea-board,  hold  to  be  highly 
immoral  principles  of  inflation ;  why  not  catch 
him,  if  he  happen  to  be  travelling  among  us, 
and  put  him  in  the  stocks  7  and,  if  this  does 
not  reform  him,  why  not  apply  severer  treat- 
ment 7  Or  an  eastern  hard  money  man,  cram- 
med with  Adam  Smith  and  Bicardo,  is  travelling 
in  the  West,  promulgating  from  time  to  time 
doctrines  whose  tendency  is  to  impoverish  the 
community  by  the  shrinkage  of  its  cur- 
rency ;  why  not  arrest  him  and  subject  him 
also  to  refoimation  7 

Another  interesting  question  will  arise  aa  to 
the  distribution  of  punishment,  if  susceptibility 
to  reform,  and  not  guilt,  is  to  be  the  test.  In- 
deed, the  only  proper  course,  if  we  are  to 
formulate  the  proceeding  under  such  a  system, 
would  be  to  collect  a  number  of  persons,  proper 
subjects  for  reformation,  in  the  court-house,  and 
then,  without  regard  to  the  crimes  of  which 
they  are  suspected,  call  testimony  to  determine 
what  degree  of  punishment  would  be  necessary 
to  a  reformation  in  each  particular  case.  A 
person,  for  instance,  of  extreme  sensitiveness  to 
discipline  qiight  be  reformed  by  imprisonment 
of  two  or  three  weeks,  if  such  imprisonment 
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'w^re  accompanied  by  the  application  of  »tthe- 
tic  influences,  and  by  expressions  of  endearment 
calcalated  to  awaken  dormant  affections.  An- 
other person,  more  cations,  more  defiant,  or  less 
gushing,  might  require  years  of  severe  treat- 
ment ibr  his  reformation.  Now,  it  might  happen, 
as  has  often  been  the  case,  that  the  sensitire 
and  gushing  defendant  is  a  murderer;  while 
one  whose  offence  is  limited  to  assault  and 
battery,  committed  in  defence  of  his  rights, 
may  be  the  obdurate  and  intractable  person, 
who  declines  to  be  reformed  at  anything  less 
than  a  long  term  of  years.  The  consequence 
would  bo  that  the  murderer  would  be  let  off 
after  a  few  weeks'  detention,  solaced  by  music 
and  painting,  or  whatever  else  was  likely  to 
develop  his  moral  tone,  while  ten  or  twenty 
years  might  be  a  light  punishment  to  him  guilty 
of  the  assault  and  batter}'. 

Another  cnquir^  remains :  What  is  to  be 
done  with  the  incorrigible  oflfcnder  7  When  the 
Hole  object  of  punishment  is  reformation,  then, 
when  there  can  be  no  reformation,  there  can  be 
no  punishment.  The  Pomeroy  boy  (now  a  full- 
grown  man),  who  was  convicted  in  Massa- 
chusetts some  few  years  ago  of  at  least  one  cruel 
murder,  has  l)ecn  pronounced  by  competent 
Kpecialists  to  be  so  desperate  a  case  that  no 
hope  of  his  ro format! on  could  be  indulged ;  and, 
if  this  be  ho,  he  should  at  once,  on  the  reason- 
ing now  before  us,  be  diHchargrd.  More  than 
half  of  those  on  the  trial  lists  of  our  criminal 
courts  are  marked  as  old  convicts ;  and,  by  re- 
cent statutes  in  almost  all  our  states,  such  old 
convicts,  wlien  reconvicted,  are  to  have  cumula- 
tive sentenccH,  proportioned  to  the  degree  of 
their  former  conviction.  Our  penal  system, 
therefore,  goes  on  the  hypothesis  that  the  more 
incorrigible  a  man,  by  the  record  of  his  former 
convictions,  appears  to  l>e,  the  longer  should  be 
his  imprisonment  when  convicted.  The  theory 
we  here  contest  is  that  the  more  incorrigible  he 
is,  the  less  he  is  to  be  punished.  In  other 
words,  the  criminal  is  to  be  punished  severely 
for*a  first  and  comparatively  light  offence,  and 
relieved  in  proportion  to  his  obduracy  and  his 
persistency  in  crime. 

After  all,  we  have  to  fall  back  upon  what  has 
already  been  glanced  at  as  the  final  and  fatal 
objection  to  the  Reformatory  theory,  and  that 
is  that  it  is  not  only  immoral  in  principle  in  its 
Ignoring  ethical   rule  as   tlie  proper  basis  of 


pimlihnent,  bat  tbat  it  is  Immoral  in  praetlce, 
increasing,  instead  of  extirpating,  crime.  No 
man  forcibly  punished  by  the  stat^  not  becanse 
he  is  convicted  of  crime,  bat  because  the  atafte 
conceives  forcible  punishment  would  be  good 
for  him,  but  must  nourish  a  sullen  resentment 
to  the  state  which  thus  capriciously  and  arbi- 
trarily maltreats  him.  He  may  become  a 
hypocrite — he  may  pretend  reformation — ^bnt  it 
is  Very  unlikely  that  any  moral  change  could 
be  effected  in  him  by  what  he  must  consider  an 
atrocious  outrage.  And,  as  to  others,  it  ia  not 
likely  that  they  will  be  deterred  from  crime  by 
witnessing  the  infliction  of  punishments  which 
are  not  the  logical  consequences  of  crime. 
When  it  is  said, «  crime  is  to  meet  with  pnnlsh- 
ment  because  it  is  crime,"  this  is  a  strong  argu. 
ment  to  avoid  crime.  But  when  pfinlshment 
as  a  usKal  sequence  is  not  assigned  to  crime, 
then  crime  will  not  be  avoided  for  the  purpose 
of  avoiding  punishment. 

To  the  terroristic  system,  as  held  by  Fener- 
bach,  by  Bentham,  and  by  Livingston,  the 
objections  stated  by  President  Woolsey  arc 
conclusive.  According  to  this  theory,  men  are 
to  be  scared  from  crime,  and,  hence,  punish- 
ment is  to  be  made  shocking  and  ghastly, 
lerrorism  treats  the  offender,  not  as  a  person, 
but  as  a  thin^  ;  not  as  a  responsible  being  en- 
titled to  have  justice  meted  out  to  him  accord- 
ing to  his  deserts,  but  as  a  lay  figure  on  whom 
punishment  is  to  be  inflicted  in  such  a  way  as 
to  affect  the  sensibilities  of  others.  Example 
to  otliers  is  right  enough,  when  incident  to  a 
just  punishment ;  when  it  is  inflicted  as  a 
primary  object,  it  is  in  itself,  not  only  cruel 
and  wanton,  but  it  stimulates  crime  by  destroy- 
ing respect  for  the  justice  and  candor  of  the 
government.  A  feeling  that  punishment  is  a 
subterfuge,  whose  object  is  to  frighten,  will 
have  no  moral  effect  on  those  to  frighten  whom 
this  punishment  is  applied. 

In  closing  this  very  inadequate  surrey  of  tho 
topics  discussed  by  President  Woolsey  in  his 
admirable  chapter  on  punishment,  it  may  not 
be  out  of  place  to  notice  the  views  maintained 
in  this  relation  by  two  great  German  thinkers^ 
whose  influence  on  juridical  philoaophy  it  is 
impossible  to  ignore.  According  to  Kant, 
whose  views  have  been  partially  reproduced  by 
Sir  W.  Hamilton  and  Mr.  Austin,  judicial  pun- 
ishment cannot  be  employed  as  a  means  to  ob^ 
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taiii «  colUtenl  good,  but  can,  and  must^  always 
be  Imposed  on,  and  made  commensorate  to,  a 
▼iolation  of  law.  A  man,  so  he  aigues,  is  not 
to  be  treated  as  a  thing->to  be  sacrificed  to  the 
policy  of  the  State ;  from  this  he  is  protected 
by  his  inherent  personality.  He  mnst  be 
justly  convicted  of  crime  before  the  State  can 
pnnish  him  for  the  public  benefit.  Penal  law  is 
a  categorical  ImpemtiFe.  Punishment  is  in- 
flioted,  not  because  it  is  useful,  but  because  it 
is  demanded  by  reason.  Social  benefit,  he 
insists,  is  no  ground  for  punishment  ;  and  he 
forcibly  illustrates  this  by  saying  that  even  if 
raciety,  by  the  consent  of  all  its  members, 
should  be  on  the  point  of  dissolution,  a  mur- 
derer sentenced  to  death  should  first  be  execut- 
ed, and  that  this  would  be  right.  As  a  rule, 
he  recommends  retaliation  ;  the  like  is  to  be 
met  by  the  like.  This,  however,  is  not  to  be, 
literally  carried  out,  as  in  the  Mosaic  pystem 
"an  eye  for  an  eye,  a  tooth  for  a  tooth."  The 
prindple  of  equality  is  to  be  substantially,  not 
formally,  applied.  It  has,  however,  been  ob- 
jected to  Kant's  theory  that  it  contradicts  his 
theoiy  of  government.  In  his  view,  law  is  the 
emanation  of  the  united  will  of  the  people — 
following  in  this  the  social  contract  theory  of 
Bousseau.  The  security  of  individuals  by  this 
view  is  the  object  of  the  State.  It  is  difficult 
to  reconcile  with  this  the  conception  that  the 
State  inflicts  punishment,  not  primarily  for  the 
sake  of  the  individual,  but  primarily  for  the 
sake  of  justice.  But  however  inconsistent  in 
this  respect  Kant  may  be,  his  example  shows 
tliat  it  is  possible  for  the  absolute  theory  of 
punishment  to  be  held  by  an  adherent  of  the 
social  contract  conception. 

Of  Hegel's  exposition  of  the  same  topic. 
President  Woolsey  gives,  I  cannot  but  think, 
but  a  scant  recognition :  '<  HegeVs  explanation 
of  punishment,''  he  says  (p.  347),  "  seems  to 
start  from  looking  on  a  wrong  as  a  negation 
(%niekt»ffkeii).  The  force  used  in  a  wrong  is 
abolished  by  a  counter-force — t. «.,  by  a  superior 
power  of  the  State.  '  Punishment  is  a  "  Ztoeiter 
Zwamg  der  ein  Aufhehung  ein  ersien  Zwang  itt.^ 
Phil,  des  Recht,  sec.  93.  How  crimes  are  to  be 
punished,  <  thought '  cannot  determine,  he  says, 
but  poaitive  determinations  (i. «.,  of  experience) 
are  necessary  to  this  end.  With  the  advance  of 
cultivation  milder  views  of  crime  have  come 
in,  and  now  panishments  have  lost  much  of 


their  ancient  severity.''  A  much  fuller  analysis, 
of  Hegel's  philosophy  in  this  relation,  however,, 
is  found  in  the  9th  edition  of  Bemer's  '^Lehrbuch 
des  Deutschen  Scrafrechtes,"  Leipstc,  1877,  a 
work  which  is  at  once  the  most  popular  and  the 
most  authoritative  of  recent  Oerman  treatises 
on  criminal  law,  and  which  adopts  as  its  basi.< 
the  Hegelian  philosophy  in  this  relation. 

Punishment,  according  to  Hegel  (so  writes 
Bemer,  sec.  21),  is  to  be  regarded  as  an  agency 
to  annihilate  wrong  in  its  effort  to  annihilate 
right.  It  is,  therefore,  the  negation  of  a  nega- 
tion. This  is  tantamount  to  saying  that 
punishment  is  retribution  (  Vergeltung). 

But  the  punitive  negation  must  be  so  applied 
as  to  do  no  more  than  cancel  the  prior  criminal 
negation.  The  punishment  must  find  its  me«» 
sure  in  the  crime.  As  the  right  that  has  been 
impaired  has  a  specific  scope  and  quality,  so  the 
punishment,  to  be  a  corrt-spondent  negation,, 
must  on  it«  side  have  its  quantitative  and 
qualitative  limitations. 

The  identity  of  crime  und  punishment, 
however,  which  is  thus  nquire<i,  does  not 
consist  in  a  specific  similarity.  It  is  not 
requisite  that  the  crime  fIiouM  be  retaliated  oi» 
the  criminal.  All  that  is  asked  is  that  the  evil 
of  the  punishment  should  be  proportioned  in 
value  {nach  dem  Werthe)  to  the  evil  of  tbe  crim<- 

It  is  not  the  mission  of  philosophy,  st;- 
continues  Hegel,  to  establiKh  a  'valuation  of 
punishment  so  as  to  apportion  it  duly  to  each 
particular  crime.  Philosophy  deals  with  the 
principle,  and  leaves  the  application  to  the 
practical  reason.  All  that  philosophy  can  do 
is  to  assign  a  qualitative  and  quantitative 
certainty  to  an  impaired  right,  to  which  its 
punishment  is  to  correspond.  Hegel,  itechts- 
philoBophic,  390,  sgg. 

Hegel's  views  may  in  this  respect  be  criticised 
as  speculative,  but  it  must  be  remembered  that 
that  they  have  been  accepted  and  elaborated  as 
the  basis  of  penal  law  by  some  of  the  most 
practical  of  contemporary  jurists.  Bismarck  is 
no  idealist,  yet  we  find  Bismarck,  in  a  speech 
in  the  Prussian  Herrenhouse,  in  1872,  adipting 
the  Hegelian  theory  of  punishment,  and  illus- 
tmting  it  by  the  fiunous  maxim  which  Meyer 
hflCs  taken  as  the  motto  of  his  late  valuable 
treatise  on  criminal  law:  «Laws  are  like 
medicines ;  they  are  usually  nothing  more  than 
the  healing  of  one  disease  by  another  disease* 
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leu,  and  more  transient,  than  the  first  Cer- 
tainlj  Hegelianism,  in  adopting  and  smtaining 
philosophicallj  the  theory  of  a  just  retribution 
as  the  sole  primary  basis  of  punishment,  ex- 
hibits a  healthy  contrast  to  the  sentimentalism 
of  hnmanitariao  philosophers  who  ignore  the 
moral  and  retributive  element  in  punishment, 
making  its  primary  object  to  be  the  reform 
of  tbe  alleged  criminal,  and  example  to  the 
community.  To  such  theorists  the  final  answer 
is  that,  until  a  man  is  proved  to  be  guilty  of  a 
crime,  we  have  no  right  either  forcibly  to 
reform  him  or  to  punish  him  as  an  example  to 
others ;  and  that  neither  reformation  nor  ex- 
ample will  be  promoted  by  assigning  to  hinii 
after  he  is  convicted,  a  punishment  dispropor- 
tioned  to  his  offence.  At  the  same  time,  in 
tbe  application  of  such  punishment,  reform 
and  example  are  to  be  kept  incidentally  in 
view.  Conviction  and  sentence  are  to  be 
according  to  justice ;  but  prison  discipline  is  to 
be  so  applied  as  to  make  the  puninhment  con- 
duce as  far  as  pof  sible  to  the  moral  education 
of  both  criminal  and  community. 


CU&REBT   EVENTS. 

ENGLAND, 

Law  LioisLATzoN  iM  Ekolahd. — In  a  commu- 
nication addressed  to  the  Albany  Law  Journal, 
the  following  notice  occurs  of  proposed  legisla- 
tion in  England :— «  On  Tuesday  night  tiir  John 
Holker,  the  Attorney-General,  introduced  in  the 
House  of  Commons,  his  <  bill  for  modifying  and 
amending  the  law  relating  to  indictable  offences,' 
otherwise  known  as  the  Criminal  Code.  The 
bill  has  been  drawn  up  mainly  by  Sir  James 
Stephen.  The  Attomey-Ocnen&l  explained  its 
provisions  at  some  length,  dwelling  chiefly  on 
the  alterations  it  proposes  to  make  in  the  law. 
It  abolishes  the  distinction  between  felony  and 
misdemeanor,  and  substitutes  for  them  the  term 
'  indictable  offence.'  Accessories  before  the  fact 
■are  done  away  with,  and  accessories  and  crimi- 
nals are  dealt  with  on  the  same  footing.  There 
is  a  large  diminution  in  the  number  of  fiuutmum 
punishments,  with  a  provision  against  accu- 
mulated penalties  of  hard  labour.  The  term 
'  malice '  is  entirely  omitted  from  the  law,  con- 
structive murder  is  done  away  with,  and  a  more 


reasonable  and  intelligible  definition  of  psom^- 
cation  is  introdnoed.  The  definitiona  of  laroen^ 
and  theft  are  gmtly  aimplifled  by  awacping 
away  the  present  refinements,  and  tha  law  of 
forgery  is  placed  on  a  more  definite  and  oooaiat- 
ent  footing.  This  part  of  the  bill  will  •openeda 
dosens  of  text-books,  scores  of  acts  of  Partial 
ment,  and  piles  of  legal  decisions.  The  aeoond 
part  of  the  bill  referM  to  procedure,  and  among 
the  principal  alterations  under  tliis  head  are 
the  entire  abolition  of  the  subtleties  of  the 
law  of  venue;  securities  that  ample  notice 
shall  be  given  to  an  accused  person  when  pro- 
ceedings are  taken  by  indictment  in  tha  first 
instance  *,  and  provisions  not  only  for  changing 
the  place  of  trial,  but  for  conducting  triula  on 
the  model  of  civil  instead  of  criminal  procednre. 
Right  of  appeal  and  power  to  grant  new  triala 
in  criminal  cases  are  given  under  certain  con- 
ditions, and  an  improvement  in  criminal  plead- 
ing is  proposed  which  will  sweep  away  the 
present  system  of  verbose  and  technical  indict- 
ments. Though  the  bill  has  been  launched 
under  government  patronage,  it  is  improbable 
that  it  will  become  law  this  year.  On  the  mo- 
tion of  Mr.  Osborne  Morgan,  a  select  committee 
of  the  House  of  Commons  has  been  appointed 
to  enquire  what  steps  ought  to  be  taken  for 
simpi  i  fying  the  title  and  tiKdlitating  the  tian«fisr 
of  land.  In  submitting  tnis  motion,  Mr.  Morgan 
called  attention  to  the  recent  frauds  of  Dimsdale 
and  others,  and  showed  that  they  would  have 
been  prevented  by  even  the  rudest  fonn  of 
registration.  He  point«*d  out  that  each  mt^anre 
heretofure  adopted  with  this  view  had  fiuled 
from  some  defect  in  drafting,  and  said  that  aa  it 
was  necessary  to  start  afresh  on  entirely  new 
lines,  he  would  recommend  a  registration  of 
deeds,  a  cadastral  survey  for  purposes  of  identi- 
fication and  power  of  s>le  for  every  acre  of  land 
in  the  country,  however  held,  and  a  registij  of 
sales.** 

CoHTBiBUTORT  Kiou«ivci.^In  the  case  of 
Clark  V.  Chamben,  38  L.  T.  Bep.  (M  JS.)  454, 
decided  by  the  Queen's  Bench  Division  of  the 
English  High  Court  of  Justice,  on  the  16th  of 
April  last,  the  defendant  had  placed  in  a  private 
road  adjoining  his  ground  a  hurdle  with  a 
ehevaux  de  /rtm  on  the  top,  in  onler  to  prevent 
the  public  from  looking  over  the  barrier  at  ath- 
letic sports  on  his  ground.  Some  one  not 
known  removed  the  hurdle  to  another  spot 
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wKboat  the  defendant's  authority,  and  the 
pidotiir,  pasnng  of  right  along  the  road  soon 
aflerwanl  in  the  dark,  and  knowing  the  original 
podtion  of  the  hnrdle,  hnt  not  that  it  waa 
nored,  ran  his  eye  against  the  ehevata  de  /rue 
and  loat  his  sight.  The  Jury,  in  an  action 
agahist  defendant  for  the  injury,  found  that  the 
original  erection  of  the  hurdle  was  unautho- 
rised and  wrongful;  that  the  ehevaux  di  friu 
was  dangerous  to  the  safety  of  persons  using 
the  road,  and  that  th^-re  was  no  contrihutoiy 
neglig'-nce,  and  gave  plaintiff  a  suhstantial 
yerdict  The  Court  held  that  plain  ifTs  injury 
was  not  an  improhahle  consequence  of  de- 
fendant's act ;  that  it  was  the  defendant's  duty 
to  take  all  necessary  precautions  under  the  cir- 
cumstances to  protect  persons  exercising  their 
right  of  way,  and  that  the  action  was  maintain- 
aUe.  The  case  is  one  of  that  class  represented 
hy  the  well-known  sqnib  case  of  SeoU  y.  Skep- 
kenl,  3  Wils.  403;  2  W.  Bl.  892,  where  de- 
landant  threw  a  lighted  squib  into  a  market 
house  where  several  persons  were  assembled. 
It  fell  upon  a  standing,  the  owner  of  which, 
in  self-defence,  took  it  up  and  threw  it  across 
the  market  house.  It  fell  upon  another  stand- 
ing, the  owner  of  which,  al»o  in  selMelence, 
threw  it  o%  when  it  struck  plaintiff,  and  ex- 
ploded and  put  out  his  eye,  and  defendant  was 
held  liable.  In  Diaum  y.  JBtU,  6  M.  Jk  S.  198, 
the  defendant^  haying  left  a  loaded  gun  with 
another,  sent  a  girl  to  get  it^  with  directions  to 
the  other  to  draw  the  priming,  which  the  latter 
attempted  to  do,  and,  as  he  thought,  did.  The 
girl,  supposing  the  priming  was  withdrawn, 
pointed  the  gun  at  piaintifTs  son,  a  child,  and 
pulled  the  trigger.  The  gun  went  off  and  in- 
jured the  child,  and  defendant  was  held  liable 
for  the  injury.  See,  also,  Ilott  y.  Wilkeiy  3  B.  Jk 
A.  304;  Jordan  y.  Crump,  8  M.  Jk  W.  782  j 
lUsi^  T.  Goodunnt  6  C.  A  P.  190.  In  the  Utter 
case  the  defendant's  horse  and  cart  were  left 
standing  in  the  street,  without  any  one  to 
attend  them.  A  person  passing  along  whipped 
the  horse,  causing  it  to  back  the  cart  against 
plaintiiTfl  window.  Also,  Lynch  y.  Nurdin^  L. 
B.,  1  Q.  B.  29 ;  DankU  v.  PotUr,  4  C.  Jk  P.  262  ; 
Eitgk$9  T.  M€usfu,  2  H.  Jk  0.  744 ;  Bird  y.  ifo^ 
br^ok^  4  Bing.  628 ;  ffarriton  y.  Ot.  NoHk  Ry. 
Cq^  3  H.  *  C.  231.  Bee,  also,  MeCahiU  y.  Ktpp^ 
2  B.  O.  Smith,  413 ;  Pwoell  y.  Dtmn^y^  3  Cush. 
300  X  ^^^  '^'  ^^^^1  3  McLean,  22. 


IRELAND. 

In  the  case  of  Sz  parts  Singer  Sewing  Machine 
Co.^  re  Blaekwellf  12  Ir.  L.  T.  Bep.  67,  decided 
recently  by  the  Irish  Court  of  Bankruptcy,  a 
sewing  machine  contract  question  came  up.  A 
sewing  machine  was  let  on  hire  to  a  tnider>b/ 
the  company  mentioned,  on  an  agreement  that 
the  trader  should  pay  a  certain  monthly  renV 
and  keep  the  machine  in  his  own  custody ;  and 
that,  if  he  should  fiiil  to  perform  on  his  parV 
the  machine  might  be  taken  by  the  company, 
which  might  also  recoyer  the  amount  of  rent 
in  arrear.  He  had  an  option  to  purchase  the 
machine  within  a  year,  when  the  payments  of 
rent  were  to  apply  toward  the  purohase-money. 
He  paid  rent  for  two  months,  and  then  did  not 
pay  lor  nine  months,  when  he  became  bank- 
rupt. The  company  claimed  the  machine  from 
the  assignee  in  bankruptcy,  and  asked  to  be 
permitted  to  proye  for  the  balance  of  rent  due. 
The  mattt  r  was  referred  to  a  jury  to  determine 
whether  there  was  a  custom  or  usage  in  Ireland, 
allowing  such  contracts  of  sale  as  this  one, 
where  the  title  to  the  pxoperif  was  to  remain 
iu  the  yendor  after  he  had  parted  with  posaua- 
sion.  The  jury  found  that  there  was  such  a 
custom.  The  Court  held  that  the  custom  was 
not  an  unreasonable  one,  and  thus  the  company 
was  entitled  to  resume  possession  of  the  ma* 
chine,  and  this  notwithstanding  its  laches  in 
allowing  the  instalments  of  rent  to  remain  so 
long  oyerdne.  The  Court,  howeyer,  expressed 
its  disinclination  to  fayor  such  contracts  by 
r«?fosing  to  gniA  the  success  All  party  any  costs. 
The  Irish  Law  TinuMf  in  an  article  upon  the 
decision,  giyes  instances  where  the  Irish  courts 
haye  condemned  these  contracts  as  <<  entirely 
at  yariance  with  all  principles  of  fair  trading." 
XMaekiniosh  y.  Kerwan,  Q.  B.  Diy.,  Feb.  4, 1878  ; 
ezparU  Hairpue^  re  Smith,  9  Ir.  L.  T.  Bep.  52). 


FRANCE. 

Socutt  of  CoMPABATiya  Lboislatioh. — The 
Society  of  Comparatiye  Legislation  at  Paris 
takes  advantage  of  the  international  exhib- 
ition held  in  that  city  this  year  to  endeayor, 
in  an  informal  way,  to  bring  together  law- 
yers from  yarious  countries,  who  may  be 
yidting  the  exhibition,  by  throwing  open  its 
meetings  to  all  foreign  jurists  who  desire  to 
attend.    The  society  is  made  up  of  the  kading 
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members  of  the  bench  and  bar  of  Fiance,  and 

those  interenUsd  in  international  law  who  attend 

its  meetings  arc  ccitain  to  be  entertained  and 

instmcted.    I'be  topics  of  discussion  for  these 

meetings,  as  announced  by  the  society,  are  :  (1) 

Bills  of  exchange ;    (2)  Maritime  insurance ; 

'(3)  What  authority  should  a  judgment  delivered 

in  one  State  be  allowed,  in  another,  and  under 

what  conditions  ;  (4)  The  conditions  and  effects 

•of   extnuiition ;    (5)    To   what   extent  ought 

foreigners  to  be  admitted  to  share  in  the  private 

I%w  of  the  State  in  which  they  are  commorant ; 

•  (6)  In   what  cases  should  crimes  or  delicts 

-which  have  been  committed  be  cognizable  by 

the  courts  of  the  State  of  which  the  authors 

are  subjects.    The  rooms  of  the  society  are  in 

the  "Hotel  de  la  SocmoIv  d'Encouragement/'  44 

Rue  do  Kennes. 


UNITBD  STATES. 

The   Ubpsal    ok    thi  Bankrupt  Law. — The 

House  of  Representatives  has  concurred  in  the 

Senate  Amendment  to  the  bill  for  the  repeal  of 

the  banlirupt  law,  the   President  has   signed 

the  bill  and  it  is  certain   that  the   law   will 

pass  out  of   c'xiHt«uce  on  the  Ist   September 

next.     The  Albany  Law  Journal  says  :    "  This 

is  a   result    for    which    the    greater    portion 

of  the  people  of  the  country  have  been  anxious 

for  the  pa*t  eight  years,  but  the  friends  of  the 

law,  though  weak  numerically,  have  wielded 

sufficient  influence  to  prevent  a  compliance,  by 

*thc  National  Legislature,  with  the  wishes  of  the 

majority.    It  was  at  one  time  dbubtful  whether 

the  present  Congress  would  not  follow  the  ex- 

•  ample  of  its  predecessors,  and  fail  to  pass  the 

bill,  notwithstanding  a  very  large  majority  in 

raoh  house  were  in  favor  of  it.    But  the  friends 

of  the  bill  have  been  active,  and  it  has  not  £uled. 

The  postponement  of  the  time  when  the  act  is 

to  go  into  effect  was  a  concession  to  a  claim 

which  was  made  by  the  friends  of  the  existing 

law,  that  if  it  was  repealed  without  notice,  a  yery 

..great  number  of  unfortunate  individiials,  who 

Were  intending  to  take  the  benefit  of  the  law, 

would  be   disappointed    and    ruined.     Three 

months'  time   will  enable  all  who  have  any 

claim  to  favor  in  this  matter  to  take  such 

action  as  they  desire,  and  we  anticipate  that  the 

bankrupt  courts  will  do  more  business  during 

that  period  than  they  have  bver  done  in  th^ 

same  time.  • 


<<  We  imagine  that  the  repeal  of  this  laW 
will  be  of  considerable  benefit  to  those  of  the 
profession  engaged  in  general  practice.  The 
incoming  of  the  bankrupt  law  nearly  destroyed 
the  collection  business ;  a  debtor  that  oonkt  be 
made  to  pay  only  by  means  of  legal  process 
being  as  a  rule  on  the  verge  of  bankruptcy,  and 
a  suit  against  him  liable  to  be  defeated  by 
bankrupt  proceedings.  Then  the  law  made 
certain  acts,  such  as  Uie  non-payment  of  nogo- 
tiable  paper,  acts  of  bankruptcy,  and  debtors 
were  compelled  to  pay  in  cases  where  they 
would  have  resisted  under  other  circumstanoes. 
In  these  two  ways  the  statute  discooraged 
litigation,  anit  it  was  also  injurious  to  the 
profession  for  the  reason  that  the  fees  and 
expenses  of  bankruptcy  proceedings  were  paid 
out  of  funds  which,  under  the  pre-existing  laws, 
would  have  very  generally  been  spent  in 
litigation.  But  the  profession  will  not  alono 
receive  advantage  from  repeal.  Vigilant 
creditors  will  derive  advantage  from  their 
vigilance,  and  distinction  can  be  made  by  the 
insolvent  between  debts  of  different  degrees  of 
merit. .  In  fact  we  think  every  one,  debtor  and 
creditor  alike,  will  be  benefited  by  the  repeal.'' 

Assaults  on  Judobs. — The  precedent  which 
has  been  set  in  the  English  courts  of  assaulting' 
judges,  has  been  followed  in  the  New  York  Court 
of  Common  Pleas,  a  lunatic,  by  the  name  of 
(Chalmers,  having,  on  the  7th  instant,  made  an 
assault  in  open  court  on  Mr.  Justice  Daly  who 
was  presiding  at  a  trial  t&ere.  The  assailant, 
who  had  an  hallucination  that  the  police  com- 
missioners of  New  York  were  annoying  him  in 
various  ways,  had  prepared  a  petition  asking  for 
their  arrest,  and  had  presented  it  to  numerous 
judg^  and  courts,  the  usual  result  being  his  ejec- 

tion  from  the  court  rooms  into  which  he  had 
intruded.  On  the  day  mentioned  he  began  to 
read  the  petition  to  Justice  Daly,  who  at  first 
kindly  attended  to  his  reading,  but  discovering, 
the  nature  of  the  document  requested  him  to 
desist,  and  upon  his  refusal  to  do  so,  directed 
his  removal  from  the  court.  Thereupon,  the* 
petitioner,  folding  up  the  papers  he  had  in  hia 
hand,  forcibly  hurled  them  at  the  head  of  Judge 
Daly,  saying,  as  he  did  so,  "  Tou  are  like  all 
the  other  judges,  a  liar  and  a  trickster." '  Of 
course  the  belligerent  suitor  was  immediately 
arrested,  and  he  was  subsequently  committed 
by  a  police  magistrate  as  a  lunatic.  .Th^ 
petition  itself,  parts  of  which  were  puDlisbed 
in  the  daily  pi  ess,  indicates  clearly  thai  the 
assailant  was  insane. — Albany  Law  Jottmal.-  ^  ^ 
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No.  26 


THE  ENQUETB  SYSTEM. 

We  hare  been  informed  that  the  use  of  steno- 
graphy for  the  purpose  of  taking  eyidence  in  the 
Courts  has  not  in  eyerj  instance  proved  satis - 
&ctory  to  those  who  have  resorted  to  it.  The 
inconveniences  to  which  our  attention  has  been 
directed,  and  which  have  reference  particularly 
to  Montrei^  consist  chiefly  in  the  difficulty  of 
checking  errors  in  the  notes  taken  by  the  steno- 
graphers. As  counsel  cannot  at  the  time  read 
or  supervise  what  is  taken  down,  mistakes,  it  is 
said,  may  occur  in  the  notes  and  may  pass  un- 
detected until  too  late  for  rectification.  Apart 
from  inaccuracies  which  may  occur  in  the 
original  notes,  there  may  also  be  mistakes  in 
the  transcription,  and  the  original  notes  are  not 
filed,  and  even  if  accessible,  would  not  be  legi- 
ble to  other  short-liand  writers.  It  is  also 
remarked  that  writers  are  of  varying  degrees  of 
accuracy,  and  some  are  far  from  prompt  in  ex- 
tending their  notes  for  use  in  the  case. 

If  the  system  of  stenography  has  not  done  all 
that  its  enthusiastic  admirers  anticipated,  there 
is  no  occasion  for  surprise,  for  we  are  inclined  to 
think  that  the  expectations  entertained  at  the 
outlet  were  in  some  respects  unreasonable. 
Stenography  is  simply  rapid  writing,  and  its  use 
does  not  preclude  errors  arising  from  imperfectly 
hearing  what  is  said,  or  misconceptions  proceeds 
ing  firom  imperfect  acquaintance  with  the  sub- 
ject. In  some  of  the  discussions  which  preceded 
the  introduction  of  stenography,  it  seemed  to  be 
supposed  that  because  evidence  could  be  taken 
down  rapidly  in  short  hand,  therefore  the  words 
of  the  witness  must  necessarily  be  exactly  pho- 
tographed. But  a  moment's  reflection  is  suffi- 
cient to  show  that  entire  accuracy  cannot  be 
goaranteed.  The  senses  are  imperfect|  and  a 
word  or  two  may  be  incorrectly  beard,  whereby 
the  meaning  of  the  witness  is  misunderstood. 
How  often,  in  the  course  of  a  trial,  are  counsel 
St  war  as  to  what  a  witness  has  actually  said, 
and  this  within  a  few  moments  after  the  words 
have  been  uttered  I  It  is  no  inconsiderable 
merit  of   stenography  that    in  such  cases  a 


reference  to  the  short-hand  notes  is  generally 
accepted  as  final. 

The  question  Is  not  whether  stenography  is 
absolutely  perfect,  but  whether  it  is  not  an  im- 
provement upon  the  old  time  system.  It  will 
be  admitted,  we  think,  by  all,  that  in  certain 
classe*  of  cases  it  Is  a  vast  benefit  to  have  the 
aid  of  a  stenographer,  and  few  would  willingly 
forego  the  advantage.  That  there  are  some 
imperfections  in  the  system  of  stenography  is 
quite  true.  There  are  imperfections  in 
almost  all  human  contrivances.  But  just  as 
printing  is  a  vast  improvement  over  the  old 
system  of  multiplying  copies  by  hand,  and 
printer's  errors  are  few  compared  with  the  blun- 
ders which  will  be  found  in  almost  all  written 
documents,  so  short  hand  in  the  Courts  has 
proved  of  immense  advantage.  It  must  not  be 
forgotten,  too,  that  witnesses  have  an  opportu- 
nity to  correct  their  testimony  when  the  notes 
are  read  over  to  them,  and  it  is  not  to  be  assum- 
ed that  a  witness,  especially  if  hostile,  will 
permit  a  material  deviation  from  what  he  said 
to  pass  unnoticed. 

The  whole  subject  is  one  of  great  practical 
importance,  and  on  another  occasion  we  may 
return  to  it.  In  the  meantime  it  would  be 
useful  if  those  who  have  had  large  experience 
both  under  the  old  and  new  systems,  would  state 
the  results  of  their  observation,  and  point  out 
wherein  they  conceive  the  present  practice  Is 
defective. 


A  case  involving  a  novel  point  of  law  was 
decided  by  the  County  Court  of  San  Joaquin 
county  on  the  4th  ult.  A  jury  in  a  civil  case 
while  out  deliberating  was  taken  by  the  sheriff 
to  a  restaurant  to  eat.  As  the  county  had 
refused  to  pay  for  feeding  juries  in  civil  cases, 
the  sheriff  told  the  restaurant  keeper  to  collect 
from  the  jurors.  Of  this,  however,  the  jurors 
had  no  knowledge.  One  of  the  jurors  refused 
to  pay  for  his  meal,  and  was  sued  by  the 
restaurant  keeper.  No  express  promise  to  pay 
was  proved.  The  court  held  that,  under  the 
circumstances  of  the  case,  the  law  would  not 
imply  a  promise  on  the  part  of  the  defendant 
to  pay  for  what  he  ate,  and  gave  judgment  in 
his  favor. 
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REPORTS  AHD  NOTES  OP  CASES. 

COURT  OF  QUEEN'S  BENCH. 

Montreal,  June  22, 1878. 

Present: — Dorion,  C.  J.,  Monk,  Bambat,  Tissikb, 

and  Cbobb,  JJ. 

Cuyillur  et  al.,  Appellants ;  and  Symbs  et  al.. 

Respondents. 

Donation  entre   V\f9 — Survenance  (TEf^fant — Re- 
vocation, 

An  immanied  lady  whose  estate  was  equal  to  about 
a  million  dollars,  made  donations  to  relatives  amount- 
ing to  $100*000,  of  which  the  interest  was  paid  recmlarly 
until  some  years  after  her  marriage.  The  donations 
weromade  before  the  coming  into  force  of  the  Code 
of  Lower  Canada.  One  of  the  donations,  of  $10,000, 
was  in  question  in  the  cause.  Held,  Chief  Justice 
Borion  and  Mr.  Justice  Cross  dissenting,  that  the 
donation  was  not  reroked  by  the  donor's  marriage 
and  the  birth  of  children. 

The  question  was  whether  a  certain  donation 

of  $10,000,  being  one  among  aeveral  amounting 
in  all  to  $100,000,  made  by  the  respondent  to 
a  relatlTe  before  her  marriage  to  the  Marquis 
of  Bassano,  was  revoked  by  her  marriage  and 
the  birth  of  children,  issue  of  the  marriage. 
The  Court  below  held  that  the  donations  were 
revoked,  and  dismissed  the  action  brought 
against  the  Marquis  de  Bassano  for  overdue 
instalments  of  interest  on  the  donation  of 
$10,000  which  was  particularly  in  question  in 
the  present  suit. 

DoRiON,  C.  J.,  dissenting,  considered  the 
Judgment  right  and  that  it  should  be  con- 
firmed. Miss  Symes  had  made  these  dona- 
tions, amounting  to  about  one-tenth  of  her 
fortune,  several  years  before  her  marriage 
in  1872,  and  the  interest  was  paid  until  1876, 
when  she  refused  to  continue  the  payments 
any  longer,  the  ground  being  that  the  donations 
had  been  revoked  by  her  marriage,  and  the 
birth  of  two  children.  According  to  the  French 
law,  if  a  donor  gave  the  whole  of  his  property 
or  aliquam  partem^  the  donation  was  liable  to  be 
revoked  if  he  married  subsequently.  There 
was  a  variety  of  opinion  among  the  authors  on 
the  subject,  but  the  rule  seemed  to  be  that  if 
the  donor  had  given  such  a  portion  of  his 
fortune  as  he  would  not  have  given  if  he  had 
contemplated  marriage  and  having  children, 
the  donation  would  be  revoked  by  his  marriage. 
But  a  trifling  gift  would  not  be  revoked.  Here 
the  donations  must  all  be  considered  together, 


and  it  seemed  improbable  that  if  Miss  Symes 
had  contemplated  the  possibility  of  having 
children,  she  would  have  given  so  large  a  sum 
as  $100,000  to  her  relatives.  There  was  no 
apparent  motive  for  the  9ct,  for  these  relatives 
were  not  in  need.  At  the  time  of  her  marriage, 
there  was  a  clause  put  in  the  draft  of  marriage 
contract,  proposing  to  ratify  the  donations,  but 
the  English  solicitor,  into  whose  hands  the 
draft  came,  considered  such  a  donation  so  extra- 
ordinary that  he  struck  it  out.  This  indicated 
the  view  of  a  professional  man  accustomed  to 
deal  with  business  of  this  kind.  His  Honor 
considered  that  the  ordinance  of  1731,  which 
made  such  donations  revocable  by  marriage,  if 
not  actually  in  force  in  Lower  Canfta,  might 
be  considered  as  adopting  the  jurisprudence 
which  previously  existed,  or  as  deciding 
between  conflicting  jurisprudence.  It  was 
said  that  there  was  a  ratification  of  the  dona- 
tion, by  the  respondent  continuing  to  pay  the 
interest  after  her  marriage.  But  she  had  no 
knowledge  of  the  law,  and  her  husband  was  a 
foreigner  who  was  unacquainted  with  it.  And 
moreover,  the  donation  being  absolutely  revoked 
and  null,  could  not  be  ratified.  Upon  the 
whole,  the  Chief  Justice  considered  that  the 
action  was  properly  dismissed. 

Cbobb,  J.,  also  dissenting,  concurred  with  the 
Chief  Justice. 

Rambat,  J.,  rendering  the  judgment  of  the 
majority,  remarked  that  no  such  question  conld 
ever  arise  again.  A  very  few  months  afii^r 
this  occurred  the  law  was  entirely  changed, 
(C.  C.  art.  812),  and  donations  are  no  longer 
subject  to  revocation  by  the  birth  of  children  to 
the  donor.  On  the  general  principles  of  law 
which  governed  the  case,  he  thought  the  Court 
was  unanimous ;  the  whole  difference  was  as 
to  the  application  of  the  law  to  the  particular 
circumstances  of  the  case  before  the  Court. 
There  was  evidence  that  the  respondent  con- 
sidered  the  donation  a  small  one  in  view  of  her 
wealth.  Circumstances  which  transpired  sub- 
sequently could  not  be  taken  into  consideration. 
The  authorities,  in  his  Honor's  opinion,  did 
not  bear  out  the  view  that  a  donation  of  so 
inconsiderable  a  part  of  the  donor's  fortune  was 
annulled  by  the  birth  of  children. 

TsBBiSR,  J.,  concurring,  considered  that  the 
donation  of  $10,000,  which  was  alone  in 
question  in  the  present  case,  must  be  conaidwed 
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separately,  and  without  reference  to  the  others. 
The  rale  of  Roman  law  relied  qpon,  be  held, 
was  not  in  force  in  the  Parlement  de  Paris. 

Honk,  J.,  concurred  in  the  judgment  of  the 
majoritj  for  this  reason.  This  was  precisely 
one  of  those  donations  which,  supposing  the 
law  revoking  donations  to  be  in  force,  would 
not  have  been  set  aside  in  France  under  the 
circumstances  of  the  case,  the  donation  con- 
stituting but  a  small  portion  of  the  lady's 
wealth,  and  her  motives  in  making  it  beiog 
easily  understood. 

Judgment  reversed. 

E.  Barnard,  for  Appellants. 

BethuM  j*  Bethune,  for  Respondents. 


BcLMiB  et  al.,  appellants,  and  Di'i-kesne  ct  a1., 

respondents. 

SubtUtution — Sale  qf  sand  by  the  Qr^v^, 

The  grio49  de  tubttitution  sold  to  the  appellants  all 
the  saod  they  could  take  from  the  property  for  fire 
years.  Held,  that  the  sale  was  illegah  and  that  the 
purchaser  mifht  be  sued  by  the  substitute  for  the 
value  of  the  sand  so  taken.    (21  L.  G.  J.  p.  96.) 

The  action  had  been  brought  by  the  substi- 
tutes to  a  succession  against  the  appellants  to 
whom  the  g/riv^s  de  sub$tiiuUon  had  sold  all  the 
sand  they  could  take  from  the  property  for  five 
years.  The  judgment  had  condemned  the 
appellants  to  pay  about  $800. 

Cross,  J.,  dissenting,  thought  the  judgment 
should  be  reversed. 

Ramsat,  J.,  also  dissenting,  held  in  the  first 
place  that  no  such  action  was  known  to  the 
law  either  of  this  country  or  of  England.  No 
trace  of  such  a  proceeding  could  be  found  in 
the  books.  On  the  merits  there  was  no  evi- 
dence to  show  the  quantity  of  earth  taken  at 
all,  except  the  admission  of  Bulmer,  and  the 
amount  awarded  was  exorbitant. 

Doaiov,  C.  J.,  said  that  Dufresne,  the  yr^ 
long  after  the  registration  of  the  substitution, 
sold  this  sand  to  Bulmer,  who  must  be  taken 
to  have  knowledge  of  the  substitution.  The 
sale  was  beyond  the  powers  of  the  ^r/p/,  as  the 
removal  of  the  sand  might  destroy  the  value  ol 
the  property  altogether.  Bulmer,  by  removing 
the  sand,  stood  in  the  same  position  as  any  one 
who  caused  damage  to  his  neighbor — ^he  was 
bound  to  repair  the  damage.  He  might  not 
have  had  actual  knowledge  of  the  substitution, 
but  it  had  been  published  and  he  was  bound  to 


know  it.  The  action  resembled  the  action  of 
trover  in  England.  The  judgment  was  correct 
in  principle,  but  the  amount  must  be  modified 
to  the  extent  of  two-eighths,  and  the  costs 
would  be  awarded  in  the  same  proportion. 

//.  W.  Austin  for  appellants. 

Geoffrion  j*  Co.  for  respondents. 


DISPUTED    QUESTIONS  OF  CRIMINAL 

LAW, 
{Continued  from  page  298.) 


//.  "  Obscene;'  /nrficfmentt.— The  ruling  of  the 
English  Court  of  Appeal  in  R.  v.  Bradlaugh,  38 
L.  T.  (N.  s.)  118,  will  shake  a  practice  which,  in 
the  American  courts,  has  been  heretofore  un- 
questioned. The  defendants,  Charles  Bradlaugh 
and  Annie  Besant,  who  argued  their  case  in 
person,  and  with  remarkable  shrewdness  and 
force,  were  convicted  in  the  Court  of  Queen's 
Bench  on  an  indictment  which  charged  that 
they,  "  unlawfully  and  wickedly  devising,  con- 
triving, and  intending,  as  much  as  in  them  lay, 
to  vitiate  and  corrupt  the  morals  as  well  of  youth 
as  of  divers  other  subjects  of  the  queen,  and  to 
incite  and  encourage  the  said  subjects  to  inde- 
cent,obscene,  unnatural,  and  immoral  practices, 
and  to  bring  them  to  a  state  of  wickedness, 
lewdness,  and  debauchery,  unlawfully,  &c.,  did, 
print,  publish,  sell  and  utter  a  certain  indecent, 
lewd,  filthy,  and  obscene  libel,  to  wit,  a  certain 
indecent,  lewd,  filthy,  bawdy,  and  obscene  book 
called  <  Fruits  of  Philosophy,'  thereby  contam- 
inating, etc."  The  jury  found  that  the  book  was 
calculated  to  deprave  public  morals,  but  exon- 
erated the  defendant  from  all  conrupt  motive  in 
publishing  it. 

A  motion  in  arrest  of  judgment  was  made,  on 
the  ground  that  the  libel  ought  to  have  been  set 
out  The  motion  was  overruled  by  the  court, 
consisting  at  that  time  of  Cockburn,  C.  J.,  and 
Mellor,  J.  The  case  was  argued  in  error  in 
January,  1878,  before  Bramwell,  Brett,  and 
Cotton,  L.  JJ.,  who  unanimously  concurred  in 
reversing  the  decision  of  the  Queen's  Bench. 
Bramwell,  L.  J.,  who  leads  off,  begins  by  an- 
nouncing the  general  rale  that  an  indictment, 
if  it  give  simply  a  conclusion  of  law,  is  bad, 
but  that  it  must  set  out  the  fiicts  necessary  to 
constitute  the  offence  in  the  concrete.    The 
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reasons  for  this  rule  he  recapitulates,  saying  that, 
while  there  may  no  longer  be  much  force  in  those 
which  rest  on  the  defendant's  right  to  know  the 
charge  against  him,  and  on  the  importance  of 
an  exact  specification  so  as  to  relieve  him  from 
a  second  trial  for  the  same  offence,  the  third 
reason  remains  substantial,  this  reason  being  a 
defendant's  right  to  have  the  question  of  his 
guilt  determined  on  the  record  by  a  court  of 
error.    Wherever  the  court  has  to  determine  on 
the  legal  quality  of  words,  he  proceeds  to  argue 
the  words  must  be  set  out.    In  civil  pleading 
this  must  be  the  case ;  a  fortiori  in  criminal.  He 
cites  R.  V.  Currl,  2  Stra.  789, 17  How.  St.  Tr.  154, 
as  a  case  for  obscene  libel  in  which  the  words 
were  set  out,  and  R.  v.  Sparling,  1  Stra.  498, 
where  it  was  held  to  be  a  fatal  objection  to  an 
indictment  for  cursing,  that  the  <<  curses"  were 
not  spread  on  the  record.   Chitty's  Precedents, 
he  admits,  contain  a  form  omitting  the  words 
of  an    alleged  obscene  libel  (2  Chitty's  Cr. 
Law,  45)  ,«  but,"  he  remarks,  <<  a  solitary  pre- 
cedent in  a  text-book  is  of  but  little  weight ; 
you  must  have  a  mass  of  precedents  before  they 
<»n  be  used  as  authority."    <<  The  other  author- 
ities consist  altogether  of  American  cases.  Now, 
<»ises  decided  by  the  American  courts  are  not, 
strictly  speaking,  authority  at  all ;  they  are  only 
guides,  though  frequently  most  valuable  guides ; 
they  contain  the  opinions  of  able  men,  well 
versed  in  our  law,  and,  therefore,  will  always 
have  great  weight  attached  to  them  in  our  courts, 
but  they  are  not  authority  by  which  we  are  in 
any  way  bound.  But)  even  if  they  were  binding 
•on  us,  they  do  not  assist  the  case  of  the  prose- 
cution in  any  way,  but  make  quite  in  the  oppo- 
site direction.    For  instance,  the  case  of  The 
Commonwealth  v.  Tarbox,  55  Mass.  66,  has  been 
relied  on ;  but  in  that  case  there  was  an  allega- 
tion  in  the  indictment  that  the  libel  was  so 
obscene  it  could  not  be  put  on  the  record,  and  it 
is  clear  that  it  was  considered  that  but  for  such 
an  allegation,  the  words  must  have  been  set  out. 
And  the  other  American  cases  go  no  further  to 
help  the  prosecution,  but,  as  far  as  they  go, 
equally  aid  the  defendant's  case.   It  is  true  that 
it  is  suggested  in  this  case  that,  although  there 
is  no  such  specific  allegation  in  the  indictment, 
yet  that  one  is  implied  in  the  epithets, "  lewd, 
filthy,  bawdy,  and  obscene,"  applied  to  the  libel ; 
but,  as  such  epithets  are  employed  in  every  in- 
dictment, they  can  imply  nothing  of  the  sort" 


The  judgment  of  the  court  below  he  thus 
disposes  of : 

«  The  lord  chief  justice  gives  three  reasons  for 
his  decision.  The  first  reason  is  the  great  in- 
convenience t  lat  might  arise  from  such  a  rule. 
He  g^ves  an  instance  of  "  what  would  be  the 
monstrous  inconvenience  of  setting  out  in  eztento 
the  whole  of  a  publication  which  may  consist  of 
two  or  three  volumes."  With  great  deference  to 
his  lordship's  opinion,  it  seems  to  me  equal  in- 
convenience might  arise  from  making  such  an 
exception  to  the  general  rule  of  law ;  for  when 
is  a  libel  to  be  considered  too  long  to  be  set  out  ? 
Is  one  of  ten  volumes  too  long,  or  two,  or  one  ; 
or  one  of  one  hundred  pages  7  Where  ia  the  line 
to  be  drawn?  And  it  has  not  been  suggested 
that  defomatory  libel  need  not  be  set  out ;  and 
yet  it  may  be  of  any  length.  And  however  long 
a  libel  is,  it  is  admitted  that  it  must  be  set  out, 
or,  on  demurrer  at  any  rate,  the  indictment  will 
be  bad.  Then  his  lordship  says  the  objection 
ought  to  have  been  taken  on  demurrer.  That 
might  be  so  if  the  Legislature  had  said  so,  bat 
it  has  not,  and  it  is  not  the  law  of  the  land.  The 
law  says,  convenient  or  |  inconvenient,  he  may 
take  the  objection  at  any  time  before  or  after 
verdict  His  last  ground  is  that  it  is  commune 
noeumentumj  and,  therefore,  after  verdict  need 
not  have  been  set  out ;  but  I  am  not  aware  of 
any  such  exception  being  known  to  the  law. 
Now,  in  the  judgment  delivered  by  Mellor,  J., 
I  find  he  says,  "  If  it  be  essential  to  set  forth 
the  terms  in  which  the  libel  was  published,  the 
point  may  stUl  be  taken  upon  error."  I  am  glad 
to  find  those  words,  and  glad  also  to  see  that  t&e 
lord  chief  justice  himself  says  that  he  leaves  the 
ultimate  decision  of  this  matter  to  the  court  of 
error."  I  am  glad  to  find  those  expressions, 
because  they  show  that  they  did  not  consider 
they  had  concluded  the  whole  question,  but  that 
it  was  deserving  of  being  more  ftilly  discussed 
here.  The  result  is  that  there  are  a  number  of 
authorities  unimpeached  and  binding  upon  us, 
and,  no  good  reason  having  been  given  us  why 
we  ought  not  to  do  so,  we  must  act  upon  them. 
According  to  the  law  as  contained  in  them,  this 
indictment  is  wholly*  defective,  and  not  merely 
imperfect,  the  words  «  to  wit,"  with  what  follows 
them,  not  supplying  the  defect  in  any  way, 
being  mere  words  of  identification.  Therefore, 
without  expressing  any  opinion  on  the  merits, 
which  it  is  not  for  us  to  do,  and  which  we  could 
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«ot  do,  being  wholly  in  ignorance  on  the  matter 
we  come  to  the  decision  on  the  dry  point  of 
lawy  that  judgment  ought  to  have  been  arrested, 
and  the  judgment  of  the  Qiben's  Bench  Division 
mnst  be  reversed.'^ 

m 

Brett,  L.  J.,  who  follows,  argues«t  large  to  the 
effect  that,  wherever  words  are  the  gist  of  an 
offence,  they  mnst  be  set  out  in  the  indictment. 
Of  the  older  cases  he  gives  the  following  inter- 
esting analysis : 

"In  Zenobio  v.  Axtell,  6  Term  Bep.  162,  the 
libel  was  in  French,  but  the  indictment  after 
saying  that  it  was  published  in  the  French 
language,  went  on  to  say  that 'it  was  "  to  the 
purport  and  effect  following,  in  the  English 
language — ^that  is  to  say,*'  and  then  followed  a 
translation  of  the  libel  in  English.  It  was  held, 
on  motion  in  arrest  of  judgment,  that  such  a 
declaration  was  defective,  Lord  Kenyon  remark- 
ing that  « the  plaintiff  should  have  set  out  the 
original  words  and  then  have  translated  them." 
In  Wright  V.  Clements,  3  Bam.  k  Aid.  503,  the 
•declaration  alleged  that  the  defendant  published 
•certain  libellous  matters  of  and  concerning  the 
plaintiff  <<  in  substance,  as  follows :  that  is  to 
say,"  and  then  set  out  the  very  words  of  the  libel. 
On  motion  in  arrest  of  judgment  it  was  argued 
that  from  some  such  a  preface  to  the  setting  out 
the  libel,  it  must  be  concluded  that  the  actual 
libel  published  was  not  set  out  verbatitny  but  in 
substance  only ;  and  the  court  allowed  the  ob- 
jection, saying  the  libel  ought  to  have  been 
introduced  by  some  such  words  as  to  the  <<  tenor 
«nd  effect  following,"  which  would  have  im- 
jKMTted  that  the  very  libel  itself  had  been  set 
out;  and  judgment  was  accordingly  arrested. 
Cook  V.  Cox,  3  Mau.  k  Sel.  110,  is  to  the  same 
effed  These  cases  were  decided  in  1814  and 
1820,  and,  therefore,  after  Fox's  Libel  Act,  82 
Geo.  III.,  ch.  60,  passed  in  1792,  which  is  a  suf- 
ficient answer  to  the  argument  founded  on  that 
act.  But  it  is  quite  clear  that  no  alteration  was, 
or  was  intended  to  be,  made  in  the  law  in  this 
respect  by  that  act.  This  appears  both  irom  the 
principle  of  that  enactment  and  also  from 
express  provision  contained  in  it.  After  that 
act  it  was  still  left  for*  the  judge  to  say  whether 
the  words  used  could  possibly  be  a  libel,  and, 
therefore,  since  before  he  can  decide  that  ques- 
:tion  he  must  have  the  libel  before  him,  the 
'necessity  for  setting  out  the  libel  was  not  remo- 
<red.   But  the  act  contains  an  express  provision 


to  the  same  effect.   By  section  4  it  is  provided : 
"  That,  in  case  the  jury  shall  find  the  defendant 
or  defendants  guilty,  it  shall  and  may  be  lawful 
for  the  said  defendant  or  defendants  to  move  in 
arrest  of  judgment,  on  such  ground  and  in  such 
manner  as  by  law  he  or  they  might  have  done 
before  the  passing  of  this  act ;  anything  herein 
contained  to  the  contrary  notwithstanding."  The 
last  case  that  I  shall  refer  to  is  a  very  remarka- 
ble one.    In  Rex  v.  Wilkes,  4  Burr.  2527,  the 
defendant  is  indicted  for  having  published  an 
obscene  and  impious  libel,  "  to  the  purport  and 
effect  following,  to  wit ;"  and  then  followed  the 
libel.    Before  the  trial  the  attorney-general,  Sir 
Fletcher  Norton,  applied  to  Lord  Mansfield,  at 
chambers,  to  amend  the  indictment  by  striking 
out  the  above  words,  and  substituting  for  them 
the  words  <<  to  the  tenor  and  effect  following,  to 
wit ;"  which  his  lordship,  after  hearing  the  other 
side  against  it,  did.    Now,  here  it  is  worthy  to 
notice  that  although  the  actual  libel  was  Ailly 
set  out,  yet  the  highest  law  officer  of  the  crown 
thought  it  inexpedient  and  unsafe  to  go  on 
without  substituting  technical  pre&tory  words, 
which  were  always  held  to  signify  that  the  actual 
words  of  the  libel  followed  them,  for  other 
words  which    had    not  the     same  technical 
significance.    So,  taking  a  review  of  all  these 
cases,  we  find  in  them  a  strong  body  of  authority 
derived  from  every  kind  of  crime  which  consists 
in  words,  to  the  effect  that  in  all  such  crimes 
the  pleadings  must  set  out  the  words  themselves 
which  constitute  the  offence.  Now,  what  are  the 
cases  which  are  said  to  be  to  the  contrary  effect  ? 
In  Dugdale  v.  The  Queen,  Bear,  k  P.  64,  the 
indictment  was  for  keeping  in  his  possession 
indecent  prints,  and  in  a  second  count  for  obtain- 
ing and  procuring  indecent  prints,  in  both  cases 
with  an  intent  to  publish  them.    In  neither 
case  were  the  prints  set  out  in  the  indictment, 
but  it  was  not  necessary,  on  such  a  charge,  that 
they  should  be  set  out.    The  offence  was  com- 
plete, though  the  defendant  should  never  have 
looked  at  them,  and  therefore  it  was  not  neces- 
sary to  the  validity  of  such  an  indictment  that 
they  should  appear  on  the  face  of  it.  This  case  is, 
therefore,  distinguishable  on  that  ground    but 
I  think  it  would  have  been  enough  to  say  that 
there  is  a  difference,  in  this  respect,  between 
indecent  prints  and  pictures,  and  an  ofience  con- 
sisting of  words.    Sedley's  Case,  1   Keb.  629, 
l^ortes.  99,  is  also  distinguishable  on  the  same 
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ground  — ^that  it  was  not  a  case  of  libel  at  all, 
but  of  indecent  exposure.  In  Begina  ▼.  Gold- 
smith, 28  L.  T.  (N.  s.)  881,  Law  Bep.  2  G.G. 
74,  the  prisoner  was  indicted  for  unlawfully 
receiving  goods  knowing  them  to  have  been 
obtained  by  ^false  pretences,  he  did  not  get 
them  himself  by  false  pretences.  Now,  on 
such  a  charge,  it  was  necessary  to  prove  that 
the  prisoner  knew  what  false  pretence  had  been 
used  in  getting  the  goods,  therefore  it  was  not 
necessary  to  set  out  the  actual  false  pretences  in 
the  indictment :  just  as,  in  an  indictment  «for 
receiving  goods  knowing  them  to  have  been 
stolen,  it  is  not  necessary  to  show  how  or  by 
whom  they  were  stolen,  since  that  offence  can 
be  committed  by  a  man  who  is  ignorant  of  the 
exact  circumstances  of  the  theft.  Heyman  v. 
The  Queen  was  a  case  of  conspiracy  fraudulently 
to  remove  goods,  in  contemplation  of  bank- 
ruptcy, and,  as  in  Begina  v.  Aspinall,  which 
was  also  a  case  of  conspiracy,  the  offence  was 
held  complete  directly  the  agreement  was  come 
to ;  so  that— after  verdict,  at  least^-an  indict- 
ment which  alleged  such  an  agreement,  but 
omitted  other  particulars,  was  good.  In  those 
cases  the  crime  did  not  consist  in  words,  but  in 
an  agreement  for  a  particular  purpose." 

Cotton,  L.  J.,  in  concurring  makes  the  follow* 
ing  comments  on  the  American  cases : 

<'  But  do  these  American  cases  even  justify 
such  an  omission  as  there  is  here  ?  We  should 
not  be  bound  by  them  if  they  did,  but  they  do 
not.  They  lay  down  a  rule  that,  where  there  is 
an  allegation  that  the  libel  is  too  bad  to  put  on 
the  record,  it  may  be  omitted ;  and  it  is  enough 
to  say  that  there  is  no  such  allegation  here. 
But  do  the  English  courts  recognize  that  rule  ? 
They  do  not.  Our  courts  do  not  allow  libels  to 
be  perpetuated  and  disseminated  under  a  pre- 
tence of  judicial  necessity ;  but  that  is  as  far 
as  they  go.  Where  it  is  relevant  and  necessary, 
there  is  no  rule  which  allows  matter  to  be  omit- 
ted merely  because  it  is  impure  or  libellous.  A 
court  ought  not  to  consider  its  records  defiled  by 
any  matter  which  a  defendant  has  a  substantial 
interest  in  demanding  to  be  placed  on  them 
If  it  is  desirable  that  there  should  be  an  excep- 
tion in  any  such  case,  the  Legislature  must 
make  it,  as  it  has  made  exceptions  in  other 


cases. 


» 


It  is  to  be  observed,  as  is  noticed  by  Bnun. 
well,  J.,  that  the  American  authorities  excuse 


the  non-setting  forth  of  the  libel  on  the  grounds 
of  obscenity,  which  allegation  was  omitted  in 
B.  V.  Bradlangh.    It  will  not  do  to  say  that  this 
excuse  is  surplnnngi.    An  indictment  which 
excuses  the  non-setting  of  a  document  on  the 
ground  of  i^  loss,  or  of  Its  destruction  by  the 
defendant,  is  good,  though  without  such  an  ex- 
cuse the  indictment  would  be  defective.    The 
excuse,  therefore,  is  essential.    But,  when  such 
an  excuse  is  made,  the  American  cases  present 
an  almost  unbroken  line  of  authority  to  the 
effect  that  the  obscene  document  need  not  be 
copied.    The   Commonwealth  v.   Holmei,  17 
Mass.  335  ;  The  State  v.  Brown,  1  Williams  (Yt ), 
619  ;  and  The  People  v.   Girardin,   1    Mann. 
(Mich.)  90,  are  direct  to  this  effect.    The  Com- 
monwealth V.  Tarbox,  1  Cush.  66,  reaffirms  the 
principle  of  The  Commonwealth  v.  Holmes,  but 
holds  that  to  paste  the  alleged  obscene  matter 
to  the  indictment  is  a  defective  mode  of  plead- 
ing.    On  the  other  hand,  the  State  v.  Hanson, 
23  Texas,  234,  an  indictment  for  publishing  an 
obscene  document,  without  giving  the  words,, 
was  held  bad.    In  this  case,  however,  there  was 
no  excuse  offered,  as  in  The  Commonwealth  v. 
Holmes,  for  not  setting  out  the  libel.    The 
Commonwealth  y.  Sharpless,  2  Serg.  k  B.,  was 
the  case    of  an    indecent  picture,  and    the- 
Supreme  Court  held  that  it  was  not  necessary 
that  the  picture  should  be  copied  on  the  indict^ 
ment.    The  reason,  however,  is  the  same  as  that 
given  to  The  Commonwealth  v.  Holmes — that 
the  court  must  ](^re8erve  the  <<  chastity  "  of  its 
records,  and  not  permit  them  to  be  used  to  per- 
petuate obscenities. 

If  an  obscene  publication  were  to  be  consid- 
ered as  exclusively  a  libel,  it  would  be  difficult 
to  resist  the  conclusion  that,  as  a  libel,  when 
indicted  as  such,  it  should  be  spread  on  the 
record,  supposing  that  no  legitimate  excuse  be 
given  for  the  non-setting  out  But  there  is 
much  force  in  the  position  that  an  obscene  pub- 
lication is  not  so  much  a  libel  as  an  offence 
against  public  decency,  and,  if  it  be  the  latter, 
the  particularity  required  in  setting  forth  libels  ^ 
is  not  necessary.  If  a  mob,  for  instance,  should 
gather  about  a  religious  {tssembly,  disturbing  its 
worship  by  profane  and  indecent  language,  it 
would  not  be  necessary,  it  may  well  beaigued, 
that  those  profiine  and  indecent  words  should  be 
set  out.  Nor  is  this  the  only  illustration  to 
which  we  may  appeal.  An  indictment  against  a. 
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common  scold  need  not  set  forth  the  words  the 
<<  scold  "  was  accustomed  to  use.  United  States 
T.  Royall,  3  Cranch,  618 ;  The  Commonwealth 
▼.  Prny,  13  Pick.  362  ;  James  ▼.  The  Common- 
wealth, 12  Seig.  &  B.  220 ;  and  see  to  same 
effect  6  Mod.  311 ;  9  Stra.  1246;  2  Keb.  409. 
To  such  an  indictment  we  can  readily  conceire 
the  saifle  objections  to  be  made  as  were  made 
against  the  indictment  in  Bradlaugh's  case. 
'<  How  do  we,  the  Court  of  Appeals,  know  that 
the  words  the  scold  used  were  really  scolding  ? 
Is  it  not  possible  that,  while  the  jury  may  have 
thought  they  were,  we  might  have  thought 
differently  ?  Is  not  language  of  gentle  self- 
assertion  on  the  part  of  women  often  called 
scolding  ?  To  convict  under  such  an  indict- 
ment riolates  the  important  rule  that,  when  an 
offence  consists  in  the  use  of  words,  those  words 
should  be  spread  out  on  the  record."  Yet  con- 
▼ictions  on  indictments  of  this  class  hav«  been 
numerous,  both  in  England  and  the  United 
States. 

In  a  late  North  Carolina  case  the  defendant 
was  indicted  for  disturbing  a  place  of  public 
worship,  by  singing  persistently  a  hymn  to 
music  out  of  tune.  Could  it  be  rightly  main- 
tained that  the  notes  of  such  a  tune  should  be 
giren  in  the  indictment,  so  that  it  could  be  sung 
before  the  Court  of  Error  in  order  to  satisfy  them 
of  the  indecorum  7 

A  common  <<  barrator,"  to  take  another  illus- 
tration, can  be  indicted  without  setting  forth 
the  particulars  of  which  the  barratry  consists. 
The  State  y.  Dowers,  45  N.  H.  543  ;  The  Com. 
monwealth  v.  Davis,  11  Pick.  432  ;  see  to  same 
effect  6  Mod.  311 ;  2  Hale,  182 ;  Chitty^s  Cr. 
Law,  230.  Yet  here,  also,  a  court  of  error  might 
complain,  as  did  the  judges  in  Bradlaugh's  case,- 
that  they  were  asked  to  pass  sentence  on  an 
indictment  which  gave  only  a  conclusion  of 
law,  and  did  not  state  the  facts  on  which  this 
conclusion  rested. 

But  these  are  not  the  only  cases  in  which 
courts  of  error  have  been  obliged  to  sustain 
indictments  resting  on  summaries  of  documents 
or  acts,  instead  of  on  documents  or  acts  them- 
selves. The  loss  of  a  document,  or  its  retention 
by  the  opposing  party,  as  w^ave  Just  observed, 
has  been  frequently  held  to  be  a  sufficient  ex- 
cuse for  the  omission  to  set  it  out.  Yet  in  such 
case  the  Court  of  Error  has  to  accept  the  finding 
«f  the  jury  as  to  the  character  of  the  document, 


and  are  precluded  from  having  recourse  to  the 
document  to  determine  its  legal  character. 

We  must,  therefore,  conclude  that  the  law 
does  not  require  a  document  which  is  the  basis 
of  a  prosecution  to  be  set  out  in  the  indictment,, 
when  there  is  sufficient  reason  given  in  the  in- 
dictment to  excuse  the  omission.  The  question 
is,  what  is  a  sufficient  reason  ? 

It  is  plain  that  loss  or  possession  by  the  de- 
fendant is  such  a  reason. 

Whether  the  excessive  obscenity  of  the  docu- 
ment is  a  reason  is  discussed  at  large,  asVe  have 
just  seen,  by  the  judges  of  the  Court  of  Appeals, 
and,  although  they  have  put  their  decision  on 
the  ground  that  there  is  no  excuse  for  the  omis- 
sion given  in  the  indictment  in  the  case  before 
them,  yet  their  reasoning  is  clear  to  the  effect 
that,  no  matter  how  obscene  the  litigated  docu- 
ment may  be,  on  the  record  it  should  be  spread. 
This,  then,  is  the  issue  between  the  English  and 
the  American  Courts.  As  to  this  issue  it  is 
necessary  only  to  remark  that  obscenity,  like 
noxious  sounds  and  smells,  is  a  matter  pecu- 
liarly for  the  determination  of  a  jury.  When 
there  has  been  a  finding  by  the  jury,  with  the 
approval  of  the  judge  trying  the  case,  it  is  no 
more  necessary  for  the  Court  of  Errors  to  have 
the  obscenity  reproduced  before  them  than  it  is 
necessary  that  the  noxious  sounds  and  sm^ls 
should  be  reproduced.  And  if  a  common  scold's 
words,  or  if  the  words  of  a  person  disturbing  a 
religious  meeting,  need  not  be  set  out,  why  need 
the  words  incident  to  the  obscene  nuisance, 
found  to  be  such  by  a  jury  ? 


AQENCr—LIABILlTY    OF    AGENT    TO 
THIRD  PARTIE8—IN  TORT, 

For  many  years  it  has  been  the  practice  of 
the  Legislature  to  exempt  the  private  means  of 
commissioners  from  liability,  either  by  incor- 
porating them  or  enabling  them  to  sue  and  be 
sued  in  the  name  of  a  clerk,  and  restricting  the 
•execution  to  the  property  which  they  hold  as 
commissioners. 

<<  I  can  well  understand,"  said  Baron  Brarn^ 
well,  in  Buck  v,  WilliamM,  3  H.  &  N.,  308,  "if  a 
person  undertakes  the  office  or  duty  of  a  com-^ 
missioner,  and  there  are  no  means  of  indemni- 
fying against  the  consequences  of  a  slip,  it  is 
reasonable  to  hold  that  he  should  not  be  re- 
sponsible for  it.    I  can  also  understand  that^iC 
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•one  of  Beveral  commisuoners  does  something 
not  within  the  scope  of  hit  anthority,  the  com* 
missionen  as  a  body  are  not  liable ;  but  when 
commiflsionersi  who  are  a  ^tku^-corporate  bodji 
4kre  not  affected  (t.  0.  personally)  by  the  result 
of  an  action,  inasmuch  as  they  are  authorized 
by  act  of  Parliament  to  raise  a  fund  for  pay- 
ment of  damages,  on  what  principle  is  it  that 
if  an  individual  member  of  the  public  suffers 
from  an  act  bona  fide  but  erroneously  done,  he 
is  not  to  be  compensated?  It  seems  to  me 
inconsistent  with  actual  justice,  and  not  war- 
ranted by  any  principle  of  law." 

Chief  Justice  Best  pointed  out  in  Hall  v. 
Smith,  2  Bing.,  156,  that  it  is  harsh  and  impol- 
itic to  cast  on  individuals  gratuitously  a  public 
•duty,  and  make  them  responsible  out  of  their 
private  means  for  the  non-fulfilment  of  it.  But 
for  many  years  it  has  been  the  practice  of  the 
Legislature  to  exempt  the  private  means  of 
commissioners  from  liability.  The  basis  of  the 
above  reasoning  therefore  &ils,  and  dthUefiM^ 
^amerUum/aUU  oput :  per  Blackburn,  J.,  in  Mer- 
.sey  Docks  etc.,  v.  Gibbs,  $up. 

The  case  of  the  Postmaster-General  is  like 
^hat  of  all  other  public  officers,  such  as  the 
Lords  Commissioners  of  the  Treasury,  the 
Commissioners  of  the  Customs  and  excise,  the 
Auditors  of  the  Exchequer,  who  are  not  liable 
for  any  negligence  or  misconduct  of  the  inferior 
officers  in  their  several  departments :  per  Lord 
3£an8field  in  MThitfleld  v.  Lord  Le  Despencer, 
Cowp.,  764. 

The  reason  assigned  by  Lord  Holt  (12  Mod., 
489)  for  holding  a  principal  liable  for  the  acts 
of  his  deputy  is  that)  as  he,  as  principal,  has 
power  to  put  him  in,  so  he  has  power  to  put 
him' out.  In  general  merchant  ships  the  cap- 
tains have  a  power  of  hiring  their  sailors,  and 
so  tu  are  considered  as  independent  of  their 
owners ;  and  the  reason  given  by  MoUoy  (b.  2, 
c.  13,  8.  13)  why  the  master  of  a  ship  is  held 
responsible  for  the  acts  of  the  mariners  within 
the  scope  of  their  authority,  is  that  they  are  of 
shis  own  choosing,  and  he  may  reimburse  him- 
.self  any  injury  they  may  have  committed  out 
•of  their  wages.  But  the  master  is  not  liable 
for  the  wilful  act  of  one  of  the  crew  :  Bowcher 
«.  Nordstrom,  Taunt ,  568. 

There  is  no  analogy  between  the  case  of  a 
captain  of  a  ship  of  war  and  that  of  a  master  of 
«  ship.    The  former  has  no  power  of  appoint- 


ing the  officers  or  crew  on  board ;  and'ia  com- 
pellable to  enter  upon  the  performance  of  the 
duties  upon  the  ship  to  which  he  is  anpointed. 
Hence  he  is  not  answerable  for  damage  done 
by  his  vessel  running  down  another  vessel,  the 
damage  having  been  done  during  the  watch  of 
the  lieutenant^  and  when  the  captain  waanot 
upon  deck,  nor  called  by  his  duty  to  be  there : 
Nicholson  v.  Mouncey  and  Symes,  15  Eaat^  384. 

In  all  oases  deputies  are  answerable  for  their 
own  personal  misfeasances;  hence,  a  deputy 
postmaster  is  liable  for  non-^elivery  of  letters 
gratif  in  a  country  post  town :  Bowning  v, 
Goodchild,  2  W.  Bl.,  909. 

Lane  v.  Cotton,  1  Ld.  Baym.,  646 ;  Whitfield 
V.  Lord  Le  Despencer,  2  Cowp.,  754,  the  cases 
of  the  Postmaster  General ;  and  Nicholson  v. 
Mouncey,  15  East,  384,  the  case  of  the  captain 
of  the  man-of-war,  are  authorities  that  when  a 
person  is  a  public  officer  in  the  sense  that  he  is 
a  servant  of  the  government^  and  as  such  has 
the  management  of  some  branch  of  the  govern^ 
ment  business,  he  is  not  responsible  for  any 
negligence  or  de&ult  of  those  in  the  same  em- 
ployment as  himself.    But  these  cases  mn 
decided  upon  the  gpK>und  that  the  goTemoMnt 
was  the  principal,  and  the  defendant  menHf  a 
servant.    All  that  is  decided  by  tida  da«  of 
cases  is  that  the  liability  of  a  servant  of  tlie 
public  is  no  greater  than  that  of  the  servant  of 
any  principal,  though  the'  recourse  against  the 
principal,  the  public,  cannot  be  by  an  action. 
The  principle  is  the  same  as  that  on  which  the 
surveyor  of  the  highways  is  not  responsible  to 
a  person  sustaining  injury  from  the  parish  ways 
being  out  of  repair,  though  no  action  can  be 
brought  against  his  principals,  the  inhabitants 
of  the  parish :  per  Blackburn,  J.,  in  the  Mersey 
Docks  and  Harbor  Boar&  v,  Gibbs,  35  L.  J.^ 
225,  Ex. 

As  to  an  action  on  the  case  lying  against  the 
party  really  offending,  there  can  be  no  doubt  of 
it ;  for  whoever  does  an  act  by  which  another 
person  receives  an  injury  is  liable  in  an  action 
for  the  injury  sustained.  If  the  man  who 
receives  a  penny  to  carry  letters  to  the  post 
office,  loses  any  of  them,  he  is  answerable ;  so 
is  the  sorter  in  th^ business  of  his  department. 
80  is  the  postmaster  for  any  fault  of  his  own  : 
per  Lord  Mansfield,  Whitfield  0.  Lord  Le 
Despencer,  Cowp.,  754.— IT.  Svaiu,  in  London 
Law  Times, 
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CUBBERT   EVENTS. 


INDIA, 

A  SiNOuLAB  Crucival  Cask. — A  criminal  case 
has  recently  come  before  the  courts  of  India 
which  is  exciting  great  interest  in  that  country 
by  reason  of  the  position  of  the  parties  impli- 
cated.   The  Bajah  of  Poorree,  who  is  the  here- 
ditary gnardian  of  the  temple  of  Juggernaut, 
■and  t<he  secular  head  of  the  Hindoo  religion  in 
Oressa,  and  who  is  worshipped  by  vast  numbers 
of  p<K>ple  as  the  visible  incarnation  of  Vishnu, 
became  possessed  with  the  idea  that  a  Hindoo 
ascetic  of  great  sanctity  who  enjoyed  a  special 
reputation  for  curing  diseases  was  attempting  to 
perform  some  work  of  incantation  against  him- 
He  therefore  induced  the  ascetic  to  visit  his 
private  apartments,  and,  with  the  aid  of  his 
servants,  put  him  to  the  torture  and  then  cast 
him  out  into  the  street.    The  injured  man  was 
found  by  the  police,  but  died  from  his  injuries 
within  a  few  days.  The  Rajah  was  arrested,  tried 
for  murder,  convicted  and  sentenced  to  trans- 
portation for  life.    An  appeal  was  taken,  but  it 
is  probable  that  the  conviction  will  be  sustained. 


ENGLAND. 

Contract  to  snru  a  pbosbcutiom. — In  DmU 
V.  London  4*  Provine,  Marine  Insurtmce  Co.,  38 
L.  T.  Bep.  (N.  S.)  468,  decided  on  the  2nd  of 
March  last  by  the  Chancery  Division  of  the 
English  High  Court  of  Justice,  one  Evans,  an 
insurance  agent  of  defendant  having  become 
liable  to  it  for  certain  sums  of  money,  plaintiff, 
who  was  his  friend,  having  been  given  to  under- 
stand that  defendant  could  and  was  about  to 
prosecute  him  criminally,  and  that  the  police 
had  been  instructed  to  arrest  him,  agreed  to  and 
did  deposit  £2,000  in  a  bank  as  an  indemnity 
and  security  for  Evans'  liabilities,  under  the 
belief  that  the  criminal  prosecution  would  in 
consequence  be  abandoned.  Before  the  agree- 
ment and  deposit  were  made  the  defendant  was 
informed  by  his  legal  advisers,  that  the  prose- 
cution against  Evans  could  not  be  maintained, 
and  had  withdrawn  its  instructions  to  the  police 
to  arrest,  but  plaintiff  had  not  been  informed  of 
these  facts.  The  court  held  that  the  agreement 
must  be  rescinded  and  the  money  repaid  to 
plaintiff.     The  court  concludes,  that  although 


the  contract  was  bad,  whether  as  one  to  stifle  a 
prosecution,  or  as  induced  by  a  misrepresent% 
tion  that  a  prosecution  was  to  be  stifled  when  no 
prosecution  was  intended,  plaintiff  was  not  pre- 
cluded from  relief:  first,  because  the  money 
being  in  medioj  something  must  be  done  with  it ; 
second,  because  illegality,  arising  from  pressure 
or  from  an  attempt  to  stifle  a  prosecution,  is  not 
sufficient  to  make  the  court  stay  its  hand.  The 
decision  is  not  in  conflict  wi^i  that  principle  of 
law  which  forbids  the  courts  from  interfering  to 
save  a  party  who  has  entered  into  an  illegal 
contract  from  the  consequences  of  a  failure 
by  the  ot  her  party  to  fulfill.  In  case  of  an 
agreement  to  compound  a  felony,  the  plaintiff, 
seeking  to  recover  back  money  paid,  cannot 
even  claim  relief  on  the  ground  of  pressure. 
Sheppard  v.  Dornfordj  1  K.  &  J.  401 ;  Sharp  v. 
Taylor  J  2  Ph.  801 ;  Thompton  v.  Thompton,  7  Yes. 
470 ;  Farmer  v.  Ruuell^  1  B.  4c  P.  296.  But  see 
Tennant  v.  Elliott,  IB.  k  P.  3 :  WiUiam  v. 
Bayleyy  4  Giff.  638.  Such  a  contract,  being  one 
of  suretyship,  is  not  one  uherremotfidei  to  be  up- 
held only  in  the  case  of  therp  being  the  fullest 
disclosure  by  the  intending  creditor.  But  the 
contract  must  be  based  on  the  lull  and  volun- 
tary agency  of  the  individual  who  enters  into  it, 
and  when  there  is  no  consideration,  as  in  the 
case  at  bar,  a  very  little  will  do  to  authorize  the 
court  to  interfere.  Therefore,  anything  like  pree- 
sure  upon  the  part  of  the  intended  creditor  will 
have  a  very  serious  effect  on  the  validity  of  the 
contract  and  still  more  so  where  that  pressure 
is  the  result  of  maintaining  a  fidie  impression 
on  the  mind  of  the  person  impressed.  See,  also, 
HiU  V.  Oray,  1  Stark.  434  ;  Carter  v.  Boehm,  3 
Burr,  1905  ;  Peek  v.  Oumey,  L.  R.,  6  H.  L.  377  j 
KeaUs  v.  Cadogan,  10  C.  B.  591;  Turtker  v. 
Harvey,  Jac.  169  .  Ptdiford  v.  Richards,  17  Beav 
87  ;  Reet  v.  Berrington,  2  Yes.  Jun.  540. 

Liability  of  Cabbhrs. — In  the  case  of  Ber" 
ghum  V.  Oreai  Eaetem  Ry,  Co ,  38  L.  T.,  Bep. 
(N.S.).160,  decided  by  the  English  Court  of 
Appeal  on  the  14th  January  last,  it  is  held  that 
the  liability  of  railway  companies  as  common 
carriers  does  not  apply  in  the  case  of  luggage 
over  which  they  have  not  absolute  control.  In 
this  case  plaintiff  went  to  defendant's  station 
some  time  before  the  train  started.  A  porter,  by 
plaintiffs  direction,  placed  his  bag  in  the  (»r- 
riage.  Plaintiff  went  away  for  a  short  time,  and 
on  his  return  the  bag  was  gone.    He  brought 
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action  to  recoTer  the  yalne  of  the  bag,  and  the 
*Jur7  found  that  neither  defendant  nor  plaintiff 
had  been  guilty  of  negligence.  The  Court  of 
Appeal  held,  attirming  the  decision  below,  that 
defendant  was  not  liable  as  a  common  carrier, 
and  therefore  was  entitled  to  judgment.  The 
general  rule  has  heretofore  been  supposed  to  be 
that  a  carrier  of  passengers  is  liable  for  baggage 
the  trareller  takes  into  the  same  carriage  with 
him.  ''If  a  man  travel  in  a  stage  coach  "  says 
Chambre,  J.,  in  Robinwn  t.  Duntnore,  2  B.  &  P. 
419,  "and  take  his  portmanteau  with  him, 
though  he  has  an  eye  upon  the  portmanteau,  yet 
the  carrier  is  not  absolved  from  his  responsibil- 
ity but  will  be  liable  if  the  portmanteau  be  lost." 
See,  also  Le  ConUur  v.  Lond,  ^  8,  W,  Ry.^  L.  R., 
1  Q.  B.  64  ;  Richard  v.  lAmd.  #  8.  W.  Ry.  Co., 
7  C.  B.  39  ;  Hannibal,  etc,  R,  R,  Co.  v.  8wi/i,  12 
Wall.  262  ;  Cohen  t.  Fro9t,  2  Duer,  335.  But  the 
rule  that  binds  common  carriers  absolutely  to 
insure  the  safe  delivery  of  the  goods,  except 
against  the  act  of  God  and  the  public  enemy, 
whatever  may  be  the  negligence  of  the  passen- 
ger, has  never  be^n  applied.  TalUy  v.  Great  W. 
Ry.  Co.,  L.  R.,  6  C.  P.  44.  Here  it  was  shown 
that  the  passenger,  when  changing  cars,  left  his 
portmanteau  unprotected,  and  the  railway  com- 
pany was  held  not  liable  for  a  robbery  of  the 
portmanteau.  And  it  has  been  held  that  a  rail- 
way company  is  not  liable  for  articles  carried  on 
the  traveller's  person,  nor  for  overcoats,  canes, 
and  umbrellas,  such  as  he  usually  has  under  his 
exclusive  supervision.  See  8Uamboai  Palace  v. 
Vanderpo^l,  16  B.  Monroe,  302  ;  Tower  v.  Utica  4f 
8.  R.  R,  Co.,  7  Hill,  47. 

In  MuUiner  ▼.  Florence,  38  L.  T.  Rep.  (N.  8.) 
167,  decided  by  the  English  Court  of  Appeal,  on 
the  28th  of  January  last,  one  Bennet  purchased 
horses  and  carriages  of  plaintiff  and  took  them 
to  defendant's  inn,  where  he  was  entertained, 
and  his  horses  and  carriages  kept  for  a  long  time. 
Bennett  never  paid  plaintiff  the  price  of  the 
horses  and  carriages,  and  absconded  from  defen- 
dant's inn  without  paying  his  bill,  and  leaving 
the  horses  and  carriages  there.  Subsequently, 
having  been  takn  into  custody  on  a  charge  of 
swindling,  he  re-assigned  the  horses  and  car. 
riages  to  plaintiff,  to  whom,  however,  defendant 
refused  to  give  them  up  until  Bennett's  bill  was 
paid.  Defendant  afterwards  sold  the  horses  by 
public  auction,  and  still  retained  the  carriages. 
The  court  held,    first,    that  defendant's  lien 


upon  the  horses  and  carriages  was  a  general 
one  for  the  whole  of  Bennettfs  bill,  and  that 
Plaintiff,  not  having  tendered  the  amount  of 
it  to  defendant  was  not  entitled  to  main- 
tain his  action  to  recover  possession  of  the 
carriages  or  damages  for  their  detention,  and 
second,  that  th<$  sale  by  defendant  of  the  horses 
was  a  wrongful  conversion,  for  which  plaintift 
could  maintain  his  action,  and  that  the  messure 
of  damages  was  the  value  of  the  horses.  The 
decision  as  to  the  lien  of  an  innkeeper,  extend- 
ing to  all  the  the  property  brought  to  the  inn 
by  the  g^est  for  all  his  expenses,  is  in  accord- 
ance with  the  view  taken  by  Story  (Story  on 
Bailm.,  §  476),  who  says  that  the  cases  do  not 
support  the  doctrine  advanced  by  some  that  a 
horse  can  be  detained  only  for  his  own  meals. 
See  Thompeon  v.  Lacy,  3  B.&  A.  383 ;  Sunboif  t. 
Alfwd,  3  M.  &  W.  248  ;  Proctor  v.  KiekoUon,  1 
C.  &  P.  67  ;  Jonee  v..  Thurloe,  8  Mod.  172.  The 
innkeeper  cannot  sell  the  property  of  his  gn^st, 
but  only  detain  it,  and  a  sale  is  a  conversion. 
Jon€9  V.  PeaeU^  1  Stra.  567;  Litckbarow  v. 
Maeon,  6  East,  21,  note ;  Walter  v.  Smilh,  5  B.  Ic 
A.  439  ;  Cortelyou  v.  Lanring,  2  Ca.  Gas.  200. 


UNITED  8TATES. 
A  singular  case  is  on  trial  in  Brooklyn,  where 
a  Mrs.  Malloy  brings  suit  against  St.  Peter's 
Roman  Catholic  church,  of  which  she  is  a  com- 
municant, for  $10,000  damages  on  account  of 
injuries  received  by  slipping  on  the  icy  steps  of 
the  church.  She  aigues  that  as  she  was  bound 
to  attend  mass  under  pain  of  mortal  sin  the 
church  was  bound  to  keep  its  approaches  in  a 
safe  condition. 

Movables  anhixid  to  Iicmovablbs. — In  Qto9z 
T.  Jackton,  6  Daly,  463,  chairs  were  fnmiihed  to 
a  theatre  of  a  pattern  that  had  to  be  made  with 
special  reference  to  the  size,  shape,  and  plan  of 
the  auditorium  of  the  theatre  in  which  they  were 
to  be  placed,  and  were  screwed  to  the  floor,  as 
they  oould  not  stand  alone.  The  court  held 
that  they  formed  a  part  of  the  building,  and 
that  a  mechanic's  lien  could  be  filed  and  en- 
forced against  the  building  by  the  one  furnish- 
ing them.  In  PotUr  v.  CromweU,  40  N.Y.  287, 
297,  and  Voorheee  v.  McOinnie,  48  id.  278,  three 
tests  are  given  whereby  the  question  whether  a 
given  article  has  become  by  annexation  a  part 
of  the  freehold :  1.  To  give  to  articles,  personal 
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in  their  nature,  the  character  of  real  estate,  the 
annexation  must  he  of  a  permanent  character. 
There  are  exceptions  to  this  rule  in  those 
articles  which  are  not  themselves  annexed,  bat 
are  deemed  to  be  of  the  freehold,  from  their  use 
and  character,  such  as  mill  stones,  statuary  and 
the  like.  Copen  y.  Peekham,  35  Conn.  88; 
Tetffy.  HewiU^  1  McCook,  511.  2.  Abecond  test 
but  not  so  certain  in  its  character,  is  that  of 
adaptability  to  the  freehold.  VoorkU  y  Freeman, 
2  W.  &  S.  116  ;  Pyle  v.  Pennocky  id.  390.  3.  A 
third  test  is  that  of  the  intention  of  the  parties 
at  the  time  of  making  the  annexation.  See 
cases  above  cited,  and  Murdoch  v.  Gifford,  18 
N.  T.  28  ;  Winalaw  v.  Merehantif  Itu.  Co.,  4 
Hetc.  306 ;  Svift  v.  TAom/Mon,  9  Conn.  63.  The 
English  cases  go  further  than  the  American  in 
^he  direction  of  the  principles  stated.  Walmmly 
nr.  MUne,  7  C.  B.  (N.  S.)  115  ;  Boyd  v.  Sharrock, 
L.  B.  5  £q.  72  :  Climie  v.  Wood,  L.  R.,  3  Sxch. 
2M,  and  4  id.  328.  See  also  Ford  v.  Cobb,  20 
K.  T.  344  ;  Creuan  v.  SUnU,  17  Johns.  116; 
Vanderpoel  t.  Van  Allen,  10  Barb.  167  ;  Sw\ft  v. 
Tkompwn,  9  Conn.  63 :  Walker  v.  Skerman,  20 
Wend.  636:  Taffe  v.  Wamiek,  3  Blackf.  Ill; 
Tobiaa  v.  Franeu,  3  Vt.  425;  OaieY.  Ward,  14 
Mass.  352  ;  EuUMnton  v.  Kay,  23  Beav.  413. 
In  re  Vawwn,  16  W.  B.  424.  Also  Pierce  v. 
George  (108  Mass.  78),  11  Am.  Rep.  310,  and 
note  at  page  314,  where  the  various  authorities 
«re  collated. — Albany  Law  Journal, 


BiPBAL  or  THB  BunmuPT  Law. — The  follow- 
ing is  the  full  text  of  the  bill  repealing  the 
bankrupt  law,  as  it  finally  passed  and  received 
the  approval  of  the  President : 

^Be  it  enacted,  etc.,  That  the  bankrupt  law, 
approved  March  2nd,  1876,  titled  51,  Revised 
Statutes,  and  an  act  entitled,  <  An  act  to  amend 
and  supplement  an  act  entitled,  *An  act  to 
establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  March 
2nd,  1867,  and  for  other  purposes,  approved 
June  22nd,  1874,'"  and  all  acts  in  amendment 
or  supplementary  thereto,  or  in  explanation 
thereof,  be,  and  the  same  are  hereby,  repealed. 
Provided,  however,  that  sueh  repeal  shall  in  no 
manner  invalidate  or  affect  any  case  in  bank- 
ruptcy instituted  and  pending  in  any  court  prior 
to  the  day  when  this  act  shall  have  effect^  but 
to  all  such  pending  cases  and  all  future 


proceedings  therein,  and  in  respect  of  all  pains, 
penalties  and  forfeitures  which  shall  have  been 
incurred  under  any  of  Mid  acts  prior  to  the  day 
when  this  act  takes  effect,  or  which  may  be 
thereafter  incurred,  under  any  of  those  provi- 
sions  of  any  of  said  acts,  which  for  the  purposes 
named  in  this  act,  are  kept  in  force,  and  all 
penal  actions  and  criminal  proceedings  for  a 
violation  of  any  of  said  acts,  whether  then 
pending  or  thereafter  institutai,  and  in  respect 
of  all  rights  of  debtors  and  creditors,  except  ^e 
right  of  commencing  original  proceedings  in 
bankruptcy,  and  all  rights  o^  and  suits  by,  or 
against  assignees,  under  any  or  all  of  said  acts, 
in  any  matter  or  case  which  shall  have  arisen 
prior  to  the  day  when  this  act  takes  effect^  which 
shall  be  on  the  1st  of  September,  1878,  or  in 
any  matter  or  case  which  shall  arise  after 
this  act  takes  effect,  in  respect  of  any  matter 
of  bankruptcy  authorized  by  this  act  to  be 
proceeded  with  after  said  last-named  day,  the 
acts  hereby  repealed  shall  continue  in  full  force 
and  effect  until  the  same  shall  bo  fully  disposed 
of  in  the  same  manner  as  if  said  acts  had  not 
been  repealed." 

Cbiici  iir  Iluhois. — The  Chicago  Legal  Newe 
of  the  22nd  inst,  says :  "  George  Sheny  and 
Jeremiah  Connolly  were  hung  in  the  jail  of  this 
county,  on  yesterday  morning,  by  Sheriff  Keam, 
for  murdering  McConville.  Cook  county  never 
had  so  many  prisoners  in  jail  charged  with 
taking  human  life,  as  at  the  present  time.  Peo- 
ple are  becoming  exercised  over  the  increase  of 
murders  and  are  demanding  that  something 
shall  be  done  to  stay  the  hand  of  the  murderer. 
It  would  be  well  to  study  the  effect  of  the  execu- 
tion of  these  two  criminals  upon  the  vicious,  and 
see  whether  it  will  have  a  tendency  to  preven 
crime." 

CoLLioTiNG  AoiiroiBa. — ^The  Committee  of  Clay 
County  Bar  publish  the  following  notice  respect- 
ing the  action  of  the  bar,  unanimously  declining 
in  the  future  all  division  of  fees  with  the  so- 
called  collecting  agencies : 

<<  At  a  recent  meeting  of  the  members  of  the 
Clay  County  Bar,  it  was  decided  by  unanimous 
vote  to  decline  in  the  future  all  division  of  fees 
with  the  so-called  collecting  agencies,  which,  by 
the  aid  of  extensive  advertising  and  persistent 
dunning,  have  for  years  imposed  both  upon  the 
business  men  of  the  city  and  the  attorneys  of 
the  country. 
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These  agencies  generally  have  their  origin  in 
the  ambition  of  patriotic  but  impecunious  indi- 
ridoals  to  serve  their  country  by  the  publication 
of  catalogues  of  *<  reliable  attorneys/'  at  the 
rates  of  from  one  to  ten  dollars  per  head.  It  is 
necessary  that  these  catalogues  be  annually  re- 
vised. The  revision  serves  the  double  pnrpose 
of  keeping  the  list  <<  strictly  reliable"  and  of 
marking  the  time  for  payment  of  annual  dues. 
To  be  a  <<  reliable  attorney,"  the  "  only  ones 
recommended/'  cost  annually  from  one  to  ten 
dollars  for  each  "bureau."  These  "bureaus" 
have  become  numerous ;  and,  as  a  like  sum  ig 
required  to  secure  a  situation  with  each,  being 
a  "  reliable  attorney,"  while  gratifying  to  pro- 
fessional pride,  is  expensive. 

Beading  circulars  from  these  "  reliable  bu' 
reaus/'  offering  dazzling  inducements  (for  $2.50 
and  a  division  of  fees)  seriously  encroaches 
upon  the  time  of  attorneys  in  actual  practice — 
replies  are  out  of  the  question.  But  the  enter- 
prising  bureau  man  does  not  suffer  his  enterprise 
to  be  balked  by  the  neglect  of  the  <'  reliable 
attorney  "  (with  $2.50)  to  give  his  consent  to  be 
catalogued  as  a  member  of  the  bureau.  In  due 
time  the  catalogue  is  at  hand,  with  the  request 
that  it  be  paid  for  or  returned  if  not  wanted,  and 
the  "  reliable  attoraey,"  who  dislikes  to  be  in  the 
position  of  a  recipient  of  fi&vors  without  paying 
chaiges,  remits  the  "  annual  dues." 

We  desire  to  notify  these  bureau  men  who 
have  often  so  kindly  remembered  us  (for  a  small 
fee),  that  while  we  are  solicitous  for  their  wel- 
Are  in  general  and  in  particular,  in  the  future 
we  shall  decline  to  become  "  reliable  attorneys." 
We  do  not  desire  to  divide  fees  with  those 'who 
have  no  part  in  earning  them.  We  do  not  desire 
assistance  in  the  way  of  procuring  collections. 
By  the  way  of  a  return  for  past  fiftvors,  if  any 
of  these  gentlemen  desire  positions  as  hotel 
runners,  or  insurance  agents,  or  in  any  other 
occupation  where  persistence  and  cheek  are 
essential  qualifications,  where  their  peculiar 
talents  will  serve  them,  and  their  ambition  find 
free  scope,  we  heartily  recommend  them." 


GENERAL  NOTES. 
The  Court  of  Appeals  of  Kentucky,  in  the 
case  ef  Orter  v.  Church  et  al.^  decided  on  the  23rd 
of  November,  1877,  passes  upon  the  effect  of  a 
contract  purporting  to  be  for  the  renting  of  a 
piano.  The  contract,  which  was  in  writing  and 


and  signed  by  both  parties  thereto,  set  forth  thai 
Church  k  Co.  had  rented  to  one  Mrs.  MJartln  a 
piano  valued  at  $550,  and  that  she  agreed  to  pay 
as  rent  for  the  saaie  $400  for  the  first  month  \. 
$10  per  month  for  six  months  thereafter,  and 
$20  per  month  afterward.  Mrs.  Martin  was  en> 
titled  to  becpme  the  purchaser  of  the  piano  at 
$550,  and  the  sums  received  for  rent  for  the  first 
eleven  months  were  to  be  allowed  toward  the 
purchase-price.  It  was  in  evidence  that  Mrs. 
Martin  purchased  the  piano,  paid  on  the  con- 
tract $410  and  took  possession  of  the  piano, 
which  she  subsequently  sold  to  appellant  Qreer. 
Church  k  Co.  then  replevied  it.    The  court 

below  instructed  the  jury,  at  the  trial  of  the 
replevin  action,  that  if  the  rent  paid  by  Mrs. 
Martin  on  the  piano  did  not  amount  to  $550, 
the  plaintiff  should  recover.  The  Court  of 
appeal  reversed  a  judgment  for  plaintiff,  holding 
that  the  transaction  was  a  purchase  and  not  a. 
lease,  and  that  no  matter  whether  the  jMoties 
intended  the  title  to  pass  or  not  the  law  would, 
in  furtherance  of  public  policy  and  to  prevent 
fraud,  treat  the  title  as  being  where  the  nature 
of  the  transaction  required  it  to  be.  See,  as 
sustaining  a  similar  doctrine,  Domettie  Sewing 
Machine  Co,  v.  Anderton,  15  Alb.  L.  J.  64,  where 
the  Supreme  Court  of  Minnesota  held  in  the 
case  of  a  sewing  machine  which  was  alleged  to 
be  leased  and  a  written  contract  of  leasing  pro* 
duced,  that  parol  evidence  was  admissable  to 
establish  a  contract  of  sale,  antecedent  to  the 
lease,  and  that  thft  lease  was  in  consequence 
void  for  want  of  consideration.  See,  also,  note 
of  case  upon  Victor  Sewing  Maeh.  Co.  v.  ffardue, 
16  Alb.  L.  J.  442,  where  a  similar  agreement,  in 
respect  to  a  sewiug  machine,  was  treated  as 
invalid  upon  other  grounds. 

An  ez  parte  application  4ras  made  to  a  police 
magistrate  in  open  court  by  certain  persons  who 
had  been  employed  by  the  plaintiff  upon  a 
railway,  for  a  summons  against  the  plaintiflT 
under  the  Masters  and  Servants  Acts,  1867  (30 
k  31  Vict.,  c.  141),  on  the  allegation  that  he 
had  not  paid  them  their  wages,  though  he  had 
received  funds  to  enable  him  to  do  so.  The 
magistrate  refused  to  giant  their  application, 
on  the  ground  that  the  fiicts  as  stated  by  them 
did  not  bring  the  case  within  his  jurisdiction 
to  do  so,  and  afforded  no  ground  for  criminal 
proceedings.  The  defendants,  who  were  news- 
paper proprietors,  published  a  fiur  report  of  the 
proceedings  before  the  magistrate^  which  con* 
tained  matter  defamatory  to  the  plaintiff.  Meid^ 
that  the  defendants  were  protected  by  the 
privilege  which  attaches  to  all  fair  and  impar- 
tial reports  of  judicial  proceedings,  and  that 
such  privilege  was  not  token  away  either  by 
the  &ct  that  the  magistrate  decided  that  he 
had  no  jurisdiction,  or  that  the  application 
made  ex parte.-^UnU  v.  Hales. 
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No.  27. 


SHARBH0LDSR8  AND  DIRECTORS. 

Amid  the  embarraBsmento  of  flnancial  de- 
pranion  an  unnsiud  namber  of  shareholders  in 
Joint  stock  concerns  are  smarting  nnder  the 
losses  which  reckless  management,  inattention, 
or  frand  on  the  part  of  directors  have  inflicted 
npon  them,  and  yarious  attempts  hare  he«n 
made  to  hold  the  latter  accountable.  In  the 
case  of  Rkode9  r.  Starnes  et  al,,  a  case  which 
came  befiNre  the  Superior  Court  at  Montreal, 
Mr.  Justice  Johnson,  on  the  28th  .ult.,  disposed 
of  one  of  these  actions,  and  as  the  points 
examined  by  the  learned  Judge  are  of  much 
interest  at  the  present  time,  we  gire  our  readers 
the  opportunity  of  perusing  his  Honor's  remarks 

UIOltlMO. 

In  connection  with  this  case  we  may  notice 
one  which  was  recently  decided  by  the  Supreme 
Court  of  Illinois,  ChtOain  v.  The  Republic  Life 
Ine.  Co.  The  action  was  hy  the  company  to 
enfince  payment  of  notes  given  by  one  Walker, 
deceased,  now  represented  by  the  appellant^ 
Chetlain,  in  payment  of  twenty  per  cent,  on 
the  shares  subscribed  by  him.  The  Court 
stated  the  principle  tiiat  the  directors  of  a.  cor- 
poration are  the  agents  or  trustees  of  the 
stockholders,  and  the  latter  are  bound  by  their 
acts  within  the  scope  of  th«dr  authority ;  when 
their  acts  are  outside  of,  and  beyond  the  scope 
of  their  authority,  the  stockholders  are  not 
bound  by  such  acts,  and  may  in  a  reasonable 
time  proceed  in  equity  to  have  the  act 
cancelled.  In  the  case  under  consideration, 
however,  it  was  held  that  even  if  the  purchase, 
by  the  directors,  of  an  expensive  building  for 
the  oorpoiation,  was  ultra  friree,  yet,  after  a  delay 
of  over  two  years  and  a  half,  on  the  part  of 
appellant's  intestate,  to  take  any  steps  mani- 
festing his  disapproval,  or  to  avoid  the  purchase 
for  that  reason,  it  was  too  late  to  insist  upon 
the  plea  of  ultra  viree  as  it  defence  to  the  action 
to  enforce  payment  of  notes  given  for  subscrip- 
tion to  stock.  The  same  was  said  with 
reference  to  an  act  of  the  directors  specially 
complained  of,  vis. :  the  purchase  of  the  stock 
of  the  National  Life  Co.    The  fact  that  the 


directors  had  acted  beyond    their    power,  or 
abused  it,  would  not  discharge  a  stockholder 
or  debtor  from  his  obligations  to  the  corporation. 
The  Judge  remarked :  *'  The  mere  mismanage- 
ment of  the  afifairs  of  a  corporation  has  never 
been  held  to  release  stockholders  or  others 
from  their  obligations  to  the  company.    When 
Walker  purchased  and  became  the  owner  of 
this  stock,  whether  paid  for  in  money,  notes  or 
otherwise,  he  became  entitled  to  all  of  the 
privileges  and  beufftts  of  a  stockholder,  and 
liable  to  all  the  burthens  the  relation  imposes. 
Had  there  been  dividends,  he  would  have  been 
entitled  to  share  in  them.    Had   there  be*'n 
losses  imposing  li  tbilities  on  stockholders,  he 
would  have  been  required  to  respond  to  them. 
The  stockholders  are  the  owners  of  the  franchise, 
property  and  assets  of  the  company,  which 
renudn   after   its   debts   and    liabilities    are 
discharged.     For   convenience  in  the  tnns- 
action  of  business,  and  to'ca^ry  out  the  purposes 
of  the  organization,  the  charters  oi  such  bodies 
usually  authorize  the  stockholders  to  choose  a 
certain  number   from   among   themselves  as 
directors,  who  are  empowered  to  transact  its 
business  and  exercise  its  franchises.    And  in 
doing  so,  they  are  agents  or  trustees  for  the 
stockholders,  and  the  latter  are  bound  by  their 
acts,  within  the  scope  of  their  authority.    When 
their  acts  are  outside  of  and  beyond  the  scope 
of   their  authority,  the  stockholders  are  not 
bound  by  such  acts,  and  may,  no  doubt,  in  a 
reasonable  time,  proceed  in  equity  to  have  the 
act  cancelled,  and  their  rights  protected  from 
injury  and  loss,  growing  out  of  the  unauthorized 
act." 


TESTS  OF  INSANITY. 

In  a  work  recently  issued  from  the  press  by 
Prof.  Ordronaux,  State  Commissioner  in  Lunacy 
for  New  York,  entitled  the  "Judicial  Aspects  of 
Insanity,"  the  writer  criticises  the  dictum  of 
the  N.  T.  Court  of  Appeals,  in  Flanagan  v.  The 
Peoplfj  52  N.Y.  467,  that  *<  the  test  of  responsi- 
bility is  the  capacity  of  the  defendant  to  distin- 
guish between  right  and  wrong  at  the  time  of, 
and  with  respect  to,  the  act  complained  of,  and 
that  the  law  does  not  recognise  a  form  of  insanity 
in  which  the  capacity  of  distinguishing  right 
from  wrong  exists  without  the  power  of  choosing 
between  them.  <<  A  hour's  convenation  with 
the  insane  in  any  asylum,"  remarks  Pro!  Or- 
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dronaox,  "will  suffice  to  show  that  delusions 
are  not  omnipresent,  and  that  the  knowledge  of 
right  and  wrong  is  common  in  all  forms  of 
mental  unsoundness  outside  of  idiocy  and  de- 
mentia. All  experts  in  insanity  affirm  this,  and 
it  has  also  been  put  upon  record  in  the  most 
emphatic  manner.  Thus :  at  the  annual  meet- 
ing of  the  British  Association  of  Medical  Officers 
of  Asylums  and  Hospitals  for  the  Insane,  held 
in  London,  July  14, 1864,  at  which  were  present 
fifty-four  medical  officers,  it  was  unanimously 
resolyed,  «  That  so  much  of  the  legal  test  of  an 
alleged  criminal  lunatic  as  renders  him  a  respon- 
sible agent,  because  he  knows  the  diiference 
between  right  and  wrong,  is  inconsistent  with 
the  &ct,  well  known  to  every  member  of  this 
meeting,  that  the  power  of  distinguishing  be- 
tween  right  and  wrong  exists  very  frequently 
among  those  who  are  undoubtedly  insane,  and 
is  often  associated  with  dangerous  and  uncon- 
trollable delusions.'  " 

Pointing  out  the  danger  of  exclusiye  reliance 
upon  any  particular  test,  the  author  cites  with 
approval  the  followinor  opinion  of  Dr.  Ray : 
<'  Jurists  who  have  been  so  anxious  to  obtain 
some  definition  of  insanity  which  shall  Airnish 
a  rule  for  the  determination  of  responsibility, 
should  understand  that  such  a  wish  is  chimeri- 
cal from  the  very  nature  of  things.  Insanity  is 
a  disease,  and,  as  is  the  case  with  all  other 
diseases,  the  fisct  of  its  existence  is  never  estab- 
lished by  a  single  diagnostic  symptom,  but  by 
the  whole  body  of  symptoms,  no  particular  one 
of  which  is  present  in  every  case." 


REFOKTS  AHD  NOTES  OF  CASES. 

SUPBBIOB  COUBT. 

Montreal,  June  28, 1878. 

Johnson,  J. 

Bhodbs  v.  Stabnss  et  al. 

Bank—-Falu  Repretentatiofu  in  ReporU — Liahihty 

qf  Directors. 

1.  Reports  made  and  accounts  rendered  by  Direotors 
in  the  course  of  their  dnty,  though  made  and  issued  to 
the  shareholders  only^  as  to  the  state  of  the  affUrs  of 

^the  Company,  are  considered  the  representations  of 
the  Company,  not  only  to  the  shareholders,  but  to  the 
public*  if  they  are  published  and  circulated  by  the 
authority  of  the  directors  or  a  general  meeting. 

2.  Direotors  of  a  company  are  personally  liable  for 
injury  caused  by  false  representations^  but  the  injury 
must  be  .the  immediate,  and  not  the  remote  conse- 
quence of  the  representation. 


Johnson,  J.  This  case  might  have  been 
disposed  of  before,  if  the  record  had  been 
before  me  ;  but  it  was  not ;  and  in  view  of  the 
great  amount  of  supervening  business,  I  thought 
it  best  to  discharge  it,  so  that  the  parties  might 
submit  it  afresh.  It  has  come  up  again  by 
consent,  and  I  now  proceed  to  give  Judgment 
It  has  some  importance— not  only  on  aooount 
of  the  amount  of  money  lost  in  this  ooBcem, 
but  also  perhaps  in  point  of  the  difficulty  to 
some  extent  in  applying  accurately  principles 
of  law  which  unhappily  in  our  day  have  had  to 
be  i^>plied,  under  an  inilnite  variety  of  ciicnm- 
stances,  to  facts  more  or  less  like  those  in  the 
present  case.  First,  I  must  see  precisely 
what  it  is  that  the  plaintiff  alleges— ^en 
what  he  deduces  from  what  he  alleges ;  then 
whether  these  deductions  are  wammted  by 
the  Acts  as  they  appear,  or  even  as  they 
are  alleged.  I  wish  to  avoid  verbal  refer- 
ence to  the  technical  language  of  the  de- 
claration ;  because  what  I  have  to  say  will 
be  long  enough  without  that;  and  perhaps, 
more  intelligible  also ;  but  I  will  omit  nothing 
that  is  essential ;  and  where  absolute  precision 
is  requisite,  I  will  take  the  words  of  the 
declaration,  and  of  the  law. 

The  action  is  brought  to  recover  from 
the  defendants  damages  stated  at  $10,000, 
being  the  nominal  valde  of  one  hundred 
shares  of  stock  in  the  Metropolitan  Bank, 
which  the  plaintiff  purchased  in  July, 
1872 ;  and  it  rests  upon  cdleged  &lse  rep- 
resentations, and  fraudulent  artifices  and 
conduct  of  the  defendants  as  directois  and 
president  and  managing  directors  of  that  Bank, 
by  which  the  plaintifi  was  induced,  as  he  aTeri, 
first  to  purchase  the  stock  in  question,  and 
subsequently  to  retain  it  until  the  entire  col- 
lapse of  the  bank  in  the  autumn  of  1875,  at 
which  time  the  shares  became  unsaleable,  and 
ultimately  proved  to  be  worth  not  more  thaa 
forty  per  cent  of  ^their  nominal  value.  This 
is  a  succinct  and  general  way  of  putting  what 
the  plaintiff  sets  up  as  the  grounds  of  his  case ; 
and  as  a  genend  proposition,  and  under 
certain  circumstances,  it  may  be  at  onoe  ad- 
mitted that  an  action  against  directors  might 
lie  for  an  injury  done  to  an  individual 
by  inducing  him  by  false  representations  to 
purchase  stock.  There  are  numerous  and 
well-known  decisions  to  that   effect;  though 
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ftyr  the  most  part  thay  aeem  to  hare  be«n 
foiiQdad  on  iklse  proepectiues,  and  not  on  re- 
ports to  the  shareholders — a  distinction  which 
lias  giren  rise  to  some  discussion ;  and  which 
I  need  not  farther  notice  at  this  moment. 
Then  we  hare  our  own  Bankinf  Act,  and  our 
CiTil  Code  establishing  a  general  principle  of 
liabilitj,  of  which  I  will  not  stop  now  to  dis- 
cuss the  limitations,  because  I  gathered  from 
what  the  defendants'  counsel  said  that  he  con- 
ceded the  general  principle,  or  rather  a  general 
principle,  though  he  hj  no  means  conceded 
any  Tiolation  of  it  in  the  present  instance. 
The  ilrst  thing  therefore  will  be  to  see  exactly 
what  are  the  precise  misrepresentations  and 
frauds  charged.  The  misrepreHentations  charged 
against  the  defendants  are  those  said  to  be  con- 
tained in  the  annual  statement  of  the  30th  of 
June,  1872,  in  reliance  on  which  the  Plaintiff 
says  he  purchased  his  shares.  This  statement 
was  submitted  to  the  shareholders  at  the  annual 
general  meeting,  on  the  2nd  of  July  of  the  same 
year.  The  plaintiff  purchased  on  the  24th  of 
July,  at  a  premium  of  5}  per  cent.,  which,  he 
says,  the  stock  would  have  been  well  wortb,  if 
the  statements  of  the  directors  had  been  true* 
The  plaintiff  then  goes  on  to  specify  the  precise 
things  that  were  said  in  this  statement  of  the 
directors,  and  in  what  respects  they  were  un- 
true and  likely  to  deceire  him.  He  says,  first 
of  an,  it  asserted  that  the  capital  stock  paid  up 
was  $636,200 ;  and  he  insists  that  in  this  par- 
ticular it  was  Iklse,  inasmuch  as  a  considerable 
portion  of  the  capital  said  to  be  paid  up  was  only 
oolorably  paid  up  by  collusion  among  the  de- 
fendants, and  not  intended  to  be  paid  up  at  all. 
The  report  was  as  follows :  "  The  directors  of 
tiie  Metropolitan  Bank  submit  to  the  share- 
holders their  first  report  embodying  the  bal- 
ance sheet^  and  statement  of  profit  and  losses, 
ftyr  the  year  ending  30th  June,  1872.  The  Bank 
commenced  business  nominally  in  July  last; 
but  it  waa  only  towards  the  end  of  August  that 
it  was  able  to  do  so  actirely.  The  raiious  calls 
hare  been  punctually  met,  and  many  shares 
hare  been  paid  in  full>  The  arerage  capital  dur- 
ing the  year  has,  notwithstanding,  been  only 
|420,000y  so  that  the  result  will,  it  is  hoped,  be 
satlsfiMTtOTf  ,  and  justifies  the  expectation  that 
witli  the  Urger  pidd  up  capital  of  $636,200,  still 
grsttter  profits  will  be  realised.  It  is  not  the  in- 
tetttion  of  the  directors  to  make  any  new  calls  at 


present,  though  the  option  will  be  giren  to  the 
shareholders,  as  heretofore,  to  pay  up  in  full.  It 
was  deemed  e.-tpedient  a  few  weeks  ago  to  com- 
mence the  issue  of  notes,  and  the  circulation 
has  now  reached  $79,848.  After  dividing  eight 
per  cent  on  the  paid  up  capital,  the  sum  of  $16, 
000  has  been  carried  to  a  rest,  leaying  a  balance 
at  the  credit  of  profit  and  loss  of  $4,652,69. 
The  probable  farther  advance  in  the  value  of 
real  estate,  and  the  difficulty  likely  to  arise  in 
procuring  suitable  sites  for  banking  purposes, 
have  induced  your  directors  to  purchase  the 
premises  now  occupied  by  the  Bank  at  a  price 
upon  which  an  advance  can  already  be  got." 

The  declaration  then  goes  on  to  say  that  Mr. 
Stames,  the  President,  farther  stated  that  the 
paid-up  capital  was  $636,200,  and  the  average 
capital  from  the  July  previous  up  to  the  time  of 
the  report  was  $420,000,  and  the  profits  for  the 
year  ending  June,  1872,  were  $55,2 V 7.39.  The 
next  allegation  is  one  that  might  have  had  very 
great  importance,  if  it  could  be  referred  to  any 
pai^icular  point  of  time  ;  it  is  this  :  «  The  plain* 
tiff  further  alleges  that  notwithstanding  the 
provisions  of  the  act  respecting  banks  and 
banking,  the  said  directors  have  coUusively  and 
fraudulently  loaned  to  each  other  for  speculative 
purposes  large  sums  of  money  belonging  to  the 
said  Bank  upon  collusive  and  fictitious  security, 
and  to  more  than  double  the  amount  which,  by 
virtue  of  the  said  statute,  the  said  directors 
could  lawfully  borrow  from  the  said  bank,  and 
a  large  portion  of  the  indebtedness  so  incurred 
is  still  unpaid  by  the  defendants."  I  say  this 
allegation  would  be  of  importance  if  it  referred 
to  any  precise  time.  If  it  charged,  for  instance^ 
that  brfore  the  plaintiff  became  a  stockholder  at 
all,  the  defendants  had  unlawfully  used  vast 
sums  of  the  ftmds  of  the  Bank,  and  that  the 
plaintiff  misled  by  their  concealing  the  fiict,  had 
bought,  and  suffered  in  consequence,  the  relation 
between  the  concealment  of  the  fiAct,  and  the 
plaintiff's  purchase  and  loss  might  have  directly 
borne  on  the  question  of  their  responsibility ; 
and  more  than  that,  there  might  have  been  a 
direct  relation  between  that  fact  and  the  mode 
of  payment  of  the  calls ;  but  if,  on  the  contrary, 
this  allegation  is  intended  to  refer  to  their  mis- 
application of  the  fdnds  qfter  the  plaintiff^  pur- 
chase of  shares,  not  only  could  there,  on 
that  score,  have  been  no  concealment  of  it  pos- 
sible at  the  time  of  the  purchase ;  but  the  dilAir- 
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ence  would  also  be  very  important  in  another 
reiipect,  for  the  relation  of  the  directors  to  the 
plaintiff  would  then  have  been  a  very  different 
relation ;  from  being  a  stranger  and  an  outiiider, 
hewould  have  become  a  shtrehojider  and  mem- 
ber of  the  corporation,  and  their  responsibility  to 
him  qua  shareholder  might  essentially  differ 
from  their  responsibility  to  an  individual  not  a 
member  of  the  coiporation.  Therefore  I  say, 
the  absence  of  all  particularity  as  to  the  time 
t)f  the  alleged  delinquency  on  their  part  must 
prevent  itn  haying  any  effect  whatever  as  a  con- 
cealment of  fiicts  in  the  report  which,  if  known 
to  the  plaintiff,  would  have  prevented  him  from 
buying  his  stocli.  The  rest  of  this  declaretion 
refers  only  to  what  occurred  after  July,  1872 — 
the  buying  of  the  stock,  the  price  paid  for  it, 
and  the  subsequent  annual  meetings  up  to  1874 
inclusive,  what  was  done  at  those  meetings,  and 
the  untruth  of  the  statements  and  representa> 
tions  they  contained.  The  plaintifTs  case,  then, 
as  he  puts  it,  is  made  to  rest  on  the  fraud  and 
misrepresentation  of  the  defendants  as  affect- 
ing every  part  of  it ;  and  he  brings  it  under  Cwo 
separate  heads :  1st,  he  says :  your  misrepresen- 
tation of  certain  facts  induced  me  to  buy,  and 
what  you  represented  being  fitlse,  you  are  res- 
ponsible  to  me  for  the  loss  I  have  suffered 
through  it ;  and  2nd,  he  says  :  after  I  bought^ 
you  continued  your  frauds  and  concealment 
and  &lse  reports,  and  therefore  you  are 
further  answerable  to  me  personally  for  the 
loss  I  sustained  from  what  you  did  after  I  was 
a  shareholder  in  the  bank.  The  defendants, 
Stames,  O'Brien  and  Cuvillier,  have  pleaded  a 
general  denial.  The  two  other  defendants,  Judah 
and  Hogan,  specially  deny  any  fraud  or  mis- 
representation, and  any  acquiescence  in  fraud 
or  misrepresentation  by  them ;  alleging,  on  the 
contrary,  that  they  acted  in  good  £uth,  and  to 
the  best  of  their  judgment ;  but  admitting  that 
they  were  elected  directors,  and  that  the  reports 
were  made  in  the  terms  alleged.  Subsequently, 
owing  to  an  amendment  in  the  declaration,  the 
two  last  named  defendants  pleaded  further  that 
the  plaintiff  had  no  right  of  action  for  what 
occurred  alter  he  became  a  shareholder.  The 
reports  are  produced  and  proved.  It  further 
appears  by  the  evidence  that  during  the  year 
1871  fifty  per  cent,  of  the  capital  was  called  up 
by  five  calls  of  ten  per  cent,  each,  all  of  which 
had  become  due  in  February,  1872.    In  April 


of  that  year  the  defendant  Cuvillier  owed 
$28,565,  for  calls  and  interest  For  this  ram 
he  gave  his  own  promissory  note,  payable  on 
demand.  The  amount  of  this  note  was  plaoe<^ 
to  his  credit  in  the  bank's  books,  and  he  then 
gave  a  check  for  it.  in  payment  of  the  calls. 
On  the  defendant  ].<»gan^s  shares,  he  onlj  paid 
two  calls  in  cash  not  got  from  the  bank ;  the 
remaining  three  cal)s  he  arranged  for  by  money 
advanced  to  him  by  the  bank  on  his  letter  or 
undertaking,  and  the  amount  being  placed  to 
his  credit,  he  drew  a  cheque  for  what  was  in 
arrear,  via.:  $17,700.  Stames  did  the  same 
thing  as  Hogan,  the  amount  in  his  case  being 
$14,320.  These  sums  amount  to  $60,584.  The 
plaintiff  deduces  from  these  &cts,  that  this 
report  was  absolutely  ftlse  in  several  parUcn- 
lars :  First,  he  says  that  the  capital  was  not 
paid  up,  because  these  payments  were  merely 
colourable  and  collusive,  and  in  reality  there 
was  no  intention  that  they  ever  should  be  paid 
at  all ;  and  the  capital  must  therefore  pro  tatUo 
be  held  to  have  been  reduced ;  2nd,  he  contends 
that  these  paymenta— whatever  they  may  have 
been,  whether  colourable  or  not,  were  overdae 
before  they  were  made ;  3rd,  the  plaintiff 
deduces  from  this  state  of  Cetcts  that  Btarnea' 
statement  that  there  were  no  bad  or  doubtful 
debts  was  untrue ;  and  fourthly,  he  deduces  that 
the  $55,000  odd  of  profits  was  also  a  deluaion, 
because  in  the  calculations  showing  that 
amount  of  profit,  these  demand  notes  and  letters 
were  included  as  assets.  I  am  bound  to  say  that 
from  the  evidence  of  record  I  have  no  doubt  what- 
ever of  the  mere  facts  themselves  from  which 
these  conclusions  are  deduced  by  the  plain- 
tiff ;  I  have  no  doubt  that  the  calls  were  pftid 
by  the  proceeds  of  loans  or  discounts ;  but  aa.  to 
all  the  inferences  of  fraud  or  collusion  and  in- 
tent never  to  pay  them  at  all,  I  think  they  must 
be  considered  with  reference  to  all  the  evidence 
in  the  case,  to  see  if  they  are  just.  I  am  now  on. 
the  first  branch  of  the  case,  i.  «.  the  plaintifTs 
complaint  that  these  were  fiUse  representations 
by  which  he  was  induced  to  buy,  and  by  which 
he  has  suffered  loss.  The  first  thing  to  look  at 
will  be:  what  is  a  fidse  representation 7  how 
made  and  to  whomT  and  a  second  point,,  one 
would  think,  would  be ;.  if  false  statements  are. 
made  by  directors  of  banks,  and  adopted  by  the 
latter,  on  whom  is  the  responsibility  to  fiUl  T  on 
the  directors  personally,  who  are  agents  of  the 
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Bank  7  or  on  their  principals,  the  Bank  itself 
that  adopted  and  profited  by  these  reports  ?  or, 
is  it  to  fall  on  both  ?  Yet  none  of  these  points 
hare  been  noticed  at  all ;  though  the  j  certainly 
np  to  a  Terj  recent  date,  were  most  serioasly 
discussed  in  England/  A  collection  of  case-law 
on  this  and  cognate  subjects  is  to  be  found  in 
Shelford's  law  of  joint-stock  companies,  and 
other  books  referring  to  the  highest  sources  of 
Authority  in  cases  of  this  description  in  Eng- 
land, both  on  the  question  of  a  report  of  direct- 
ors being  in  any  sense  a  representation  to  an 
outsider  who  buys  on  the  faith  of  it,  and  also 
on  the  point  whether  it  is  to  be  considered  a 
report  of  directors,  or,  (after  its  adoption  by 
the  Bank),  a  report  by  the  latter,  as  haying  ap- 
proTed  of  it  and  profited  by  it  I  will  read  now 
from  Mr.  Shelford's  work,  cap  iii.,  par.  15,  p.  56 : 
^Reports  made  and  accounts  rendered  by  direct- 
on  in  the  course  of  their  duty,  though  made 
and  issued  to  the  shareholders  only,  as  to  the 
state  and  affiurs  of  the  company,  are  considered 
the  representations  qf  the  company ^  not  only  to 
the  shareholders,  but  to  the  public,  if  they  are 
published  and  circulated  by  the  authority  of  the 
•directors,  or  a  general  meeting.  But  such  re- 
ports and  accounts  made  and  issued  to  the 
shareholders  are  not  the  representations  of  the 
•company  to  a  person  who  obtains  knowledge  of 
their  contents  only  from  priyate  sources.  The 
▼arious  judgments  with  respect  to  this  part  of 
'the  law,  are  very  conflicting,  both  on  account 
of  the  riew  formerly  talien  by  the  courts  as  to 
"the  difference  between  companies  and  other 
persons  as  to  their  liability  for  the  frauds  of 
their  agents,  and  from  its  having  been  consid- 
ered that  reports  made  to  shareholders  could 
not  be  considered  reports  made  by  them.  The 
real  question,  however,  seems  to  be,  whether 
the  person  deceived  has  obtained  knowledge 
through  persons  he  has  a  light  to  consider 
mnthoriaed  by  the  company  to  afford  such  infor- 
mation.        •        •        •        •         •         • 

"  Moreover,  it  is  conceived  that  many  of  such 
natters,  such  as  reports  made  to  the  general 
meetings  of  railway  companies,  are  of  so  pub- 
lic a  nature  that  they  must  be  considered  as 
issued  to  the  world  at  large.'' 

¥ioe-Chancellor  Kindersley  said  he  had  de- 
•dded  BroekwtWe  case  on  the  principle  that 
the  report  of  a  joint  stock  company  was  jn  effect 
4  public  docament    Brock  well's  case  had  been 


overruled  by  Mixer' 9  case ;  but  the  reasons  of 
Vice-Cbancellor  Kindersley  were  not  question- 
ed, and  have  since  been  expressly  approved  in 
the  House  of  Lords  in  the  case  of  the  WeMUm 
Bank  iff  Scotland  v.  Addie.  This  proposition  is 
that  which  the  courts  of  equity  now  adopt.  In 
the  caso  of  the  National  Exchange  Batik  qf  Olae- 
gow  V.  jDrvw,  2  Macq.  103,  Lord  Cran worth  said : 
<'  What  is  the  consequence  of  the  Company 
receiving  a  report  and  publishing  it  to  the 
world  ?  I  confess  that,  in  my  opinion,  from  the 
nature  of  things,  and  from  the  exigencies  of 
society,  that  must  be  taken,  as  between  the 
company  and  third  persons,  to  be  a  represent- 
ation by  the  company.  The  company,  ^b  an 
abstract  thing,  can  represent  or  do  nothing :  it 
can  only  act  by  its  managers ;  when  theref6re 
the  directors,  in  the  discharge  of  their  duty, 
fraudulently,  for  the  purpose  of  misleading 
others,  as  to  the  state  of  the  concerns  of  the 
company,  represent  the  company  to  be  in  a 
different  state  from  that  in  which  they  know  It 
to  be,  and  the  persons  to  whom  the  represent- 
ation is  addressed  act  upon  it,  in  the  belief  that 
it  is  true,  I  cannot  think  that  society  can  go  on 
without  treating  that  as  a  misrepresentation  by 
the  company ;  otherwise  companies  of  this  sort 
would  be  in  this  extraordinary  predicament, 
that  they  may  employ,  nay  must  employ,  agents 
to  carry  on  their  concerns,  and  that  those  agents 
might  make  representations,  be  they  ever  so 
fidse,  and  ever  so  fraudulent,  and  yet  that  the 
company  might  benefit  by  those  represent- 
ations." 

And  again  in  the  same  case,  Lord  St.  Leonards 
said :  <*  I  have  certainly  come  to  this  conclu- 
sion, that  if  representations  are  made  by  a  com- 
pany fraudulently  for  the  purpose  of  enhancing 
the  value  of  their  stock,  and  they  induce  a 
third  person  to  purchase  stock,  these  represen- 
tations so  made  to  them  for  that  purpose  do 
bind  the  company.  I  consider  representations 
by  the  directors  of  a  company  as  representations 
by  the  company ;  although  it  may  be  a  repre- 
sentation to  the  company,  it  is  their  own  repre- 
sentation." These  remarks  are  sanctioned  by 
Lord  Chelmsford  in  a  more  recent  case,  that  of 
The  Wedem  Bank  qf  SeoOand  v.  AddtCf  L.  B.  1. 
Sc.  Ap.  156.  Again,  Lord  Westbury  said:  »lf 
reports  were  made  to  the  shareholders  of  a  com- 
pany by  their  directors,  and  adopted  by  the 
shareholders  at  a  regular  meeting,  and  those 
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reports  were  afterwards  indnstricniBlj  circulated, 
undoubtedly  representations  contained  in  those 
reports  must  be  taken,  after  their  adoption,  to 
be  representations  and  statements  made  with 
the  authority  of  the  company,  and,  therefore, 
binding  the  company;  and  if  those  reports,  bar- 
ing been  industriously  circulated,  should  be 
clearly  shown  to  be  the  proximate  and  imme- 
diate cause  of  shares  having  been  bought  from 
the  company  by  any  individual  s,  undoubtedly  it 
would  be  impossible  consistently  with  the  prin- 
ciples of  equity  to  permit  the  company  to  retain 
the  benefit  of  that  contract,  and  to  keep  the 
purchase  money.''  New  Bruntwiek  R.  4"  Land 
Co.  Y.  ConybeaVf  31  L.  J.  302. 

A  great  number  of  cases  more  or  less  distin- 
guishable from  each  other,  and  from  this  one,  in 
iome  of  their  details,  are  collected  in  this  vol- 
ume, and  in  a  much  later  work  by  Mr.  Buckley^ 
the  second  edition  of  which  was  published  in 
1875— and  without  now  going  into  them,  I  will 
only  say,  that  whether  the  corporation  itself  be 
liable  for  representations  made  in  this  report ; 
or  whether  the  directors  alone— or  whether  both 
alike  are  liable — it  they  should  turn  out  to  be 
lUse  and  to  have  caused  injury,  there  is  abun- 
dant  authority  and  reason  for  holding  that  such 
m  representation  by  whomsoever  made,  and  on 
whomsoever  binding,  is  a  representation  made 
to  the  outside  public,  and  which  the  plaintiff 
might  properly  treat  as  a  representation  made 
to  him.  I  will  only  add  on  this  point  the  words 
of  v.  C.  Kindersley  in  the  National  Patent  Steam 
Fuel  Co.  V.  Worthy ,  4  Drew,  629,  "  It  has  been 
the  opinion  of  the  most  eminent  Judges  of  the 
present  day  that  if  in  a  body  like  this,  consisting 
of  a  great  number  of  shareholders,  the  directors 
whose  duty  it  is  to  present  a  balance  sheet  or 
report  to  the  body  at  large  containing  a  repres- 
entation of  the  state  of  the  afiEairs  of  the  com- 
pany, if  that  body  exercising  thkt  duty  or  that 
frmction,  make  a  report  that  is  entirely  &lse, 
and  if  that  is  made  to  a  public  and  general 
meeting,  althoogh  there  be  no  order  to  publish 
it  either  by  the  directors  or  the  body  at  large, 
from  the  very  nature  of  the  case,  it  must  be 
made  public." 

Whether  the  corporation  itself,  having  adopt- 
ed  the  acts  of  their  directors,  and  profited  by 
them— having  gone  on,  as  the  record  shows, 
tor  some  three  years  after  this  report  of  1872, 
cbufd  itself  be  made  liable  for  the  consequen- 


ces of  it  to  the  plaintiff,  is  a  point  not  raisec^ 
at  all  in  the  case;  and  indeed,  if  it  were,. 
it  would  be  quite  immaterial  if  the  law  also 
made  the  directors  personally  liable.  Kow, 
upon  the  point  of  personal  liability  on  the  part 
of  the  directors  in  certain  cases,  there  can  be 
no  manner  of  doubt  whatever.  Whether  this  is 
one  of  thosff  cases  is  another  question ;  but  the 
law  of  Lower  Canada  on  the  subject  is,  I  think  7 
quite  clear.  The  62nd  section  of  our  Banking 
Act  of  1871  says,  that  « the  making  of  any  wil- 
fully  &lse  or  deceptive  statement  in  any  ac- 
count,  statement,  return,  report,  or  other  docu- 
ment, respecting  the  u&irs  of  the  Bank,  shall, 
unless  it  amounts  to  a  higher  offence,  be  a  mis- 
demeanor ;  and  any  and  every  president,  vice- 
president,  director,  principal  partner  en  com* 
manditej  auditor,  manager,  cashier,  or  other  offi- 
cer of  the  Bank,  preparing,  signing,  approving 
or  concurring  in  such  statement,  return,  report 
or  document,  or  using  the  same  with  intent  to 
deceive  or  mislead  any  party,  shall  be  held  to 
have  wilfully  made  such  false  statement,  and 
shall  further  be  responsible'  for  all  damages 
sustained  by  such  party  in  consequence  thereof 
Here  we  have  both  criminal  and  civil  responsi- 
bility— the  latter  expressly  extended  to  bank 
directors,  in  terms  perhaps  different  from  those 
of  the  common  law,  that  finds  expression  in 
art.  1063  of  the  Civil  Code :  <*  Every  person 
capable  of  discerning  right  from  wrong  is  re- 
sponsible for  the  damage  caused  by  his  fault  to 
another,  whether  by  positive  i^t,  imprudence^ 
neglect  or  want  of  sk ill."  Therefore  I  think  we 
must  see  whether  this  wssa  false  representation 
within  the  meaning  of  the  law,  and  which  was 
the  immediate  or  proximate  cause  of  damage  to 
the  plaintiff.  I  have  stated  already  what  is  the 
proof  as  to  the  mode  of  payment  of  the  calls, 
and  also  how  the  plaintiff  arrives  at  the  conclu- 
sion that  there  was  a  diminution  of  the  capital 
because  the  payments  were  collusive  and  color* 
able  only — that  is  to  say  sham  or  simulated, 
and  indeed  expressly  charged  in  the  words  of 
the  Declaration,  to  have  been  made  in  that 
manner  because  of  the  intent  that  they  shoul<l' 
never  be  paid  at  all.  I  must  say  at  once  that 
in  my  opinion  the  plaintiff  has  entirely  failed 
in  proving  anything  of  that  kind.  To  avoid 
the  risk  of  any  inaccurscy  on  this  pointy  and  t& 
see  exactly  what  it  is  that  the  plaintiff  d6«Ni 
assert)  in  contradistinction  to  what  he  dbes'dbC 
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assert,  perhaps  I  had  better  refer  rerbatim  to 
ttiis  part  of  the  declaration  :  «  And  the  plain- 
tiff saith  that  the  said  reports,  both  written  and 
yerbai,  so  made  as  aforesaid  by  the  said  defend- 
9Xktf  the  said  Honorable  Henry  Stames,  as  the 
month-piece  and  organ  of  the  directors  of  the 
said  bank,  were,  and  each  of  them  was  fidse 
and  fraudnlenty  and  more  especially  iUse  in 
this  respect :  that  it  was  asserted  by  the  said 
reports  and  by  the  said  president,  that  there 
was  an  amount  equal  to  $636,200  of  the  capital 
stock  paid  np,  whereas  in  truth  and  in  ftct  a 
large  portion  of  the  capital  which  was  pre- 
tended by  him  and  by  the  said  directors  bad 
been  subscribed  in  the  said  bank,  was  so  sub- 
scribed merely  colorably,  without  any  bona  /Uie 
intention  on  the  part  of  the  defendants  of  pay- 
ing for  the  same.  •  •  •  That  the  said 
directors  knew  when  they  made  the  said  report, 
that  the  said  sum  of  $636,200  was  not  in  fsct 
paid  up  on  account  of  the  Bank ;  but  on  the 
contrary  was  represented  on  the  books  of  the 
Bank  by  promissory  notes  of  the  said  directors 
toUnarably^  eoUunvefy  uid/raudulefUly  introduced 
into  tkd  booktj  and  pretended  to  be  dieeounUdtherein, 
which  were  never  intended  to  be  paid**  This  is  what 
he  says,  and  what,  therefore,  he  must  be  held  to 
mean ;  he  does  not  say,  and  cannot  mean,  that 
if  this  arrangement  had  been  made  in  good 
fidth,  with  the  intention  and  the  ability  at  the 
time  to  carry  it  out,  the  calls  would  not  in 
eifect  hare  hern  paid,  or  the  capital  have  been 
diminished.  He  probably  could  not  hare  said 
with  any  show  of  reason  that  the  capital  was 
not  paid  in  the  way  that  the  Bank  consented  to 
take  payment ;  and  there  is  no  allegation  whai- 
ever  that  the  directors,  as  agents  of  the  Bank, 
went  vkra  viree  in  taking  payment  in  that  way, 
if  they  acted  in  good  faith.  He  could  only 
mean  that  there  was  in  fact  no  such  consent 
giren,  because  the  whole  thing  was  a  fraud  and 
a  pretence  to  aroid  payment;  and  this  is,  I 
take  it,  precisely  what  he  does  say.  It  is  cer- 
tdn,  therefore,  as  &r  as  language  can  make  it 
certain,  that  the  plaintiff  rests  this  part  of  his 
case  on  the  arrangement  for  the  payment  of 
calls  haying  been  a  simulated  one ;  and  not  on 
their  haTlng  been  yalid  arrangements  between 
the  parties  to  them  which  if  ftithftilly  con- 
tracted and  carried  out  would  hare  diminished 
the  capital.  I  say  that  in  my  Judgment  he  has 
pitfed  nothing  of  the  kind.    He  has  prored 


something  of  a  yery  different  kind.  He  has 
proyed  that  at  the  time  of  the  report,  these 
calls  were  paid  in  a  manner  that  I  do  not  say  is 
a  right  manner  of  paying  calls ;  (for  if  I  did  I 
should  be  saying  that  the  capital  of  the  Bank 
might  consist  entirely  of  the  credit  of  its 
shareholders)  but  that  is  not  at  all  the  case  of 
the  plaintiff,  as  he  puts  it  himselt  He  does 
not  say  that  this  Bank  could  not  in  good  &ith 
debit  a  shareholder  with  a  loan,  and  credit 
him  with  a  payment;  he  says  they  dii  not 
do  that,  but  only  pretended  to  do  it;  that 
the  thing  was  a  sham,  and  there  was 
never  any  intention  of  paying  at  aU.  That 
position  is  not  supported  by  the  eyidence, 
which  shows  not  only  that  some  of  these 
loans  haye  been  since  paid  and  discharged  ^ 
but  that  the  credit  of  Cuyillier,  the  prin- 
cipal borrower,  was  at  that  time  yery  high. 
Can  I  say  then,  without  a  particle  of  proof  as  to 
'any  motive  such  as  might  have  been  furnished 
by  evidence  of  the  abuse  of  the  ftmds  at  that 
time,  that  there  is  proof  that  this  arrangement 
was  a  sham ;  and  that  the  directors  made  a  wlK 
ftiUy  fidse  report  with  intent  to  mislead  7  If  I 
could  fay  that,  I  should  then  have  to  be  satis- 
fied that  such  fiUse  statement  on  their  part  waa 
the  cause  of  the  damage  complained  of;  but  I 
cannot  see  that ;  and  therefore  in  making  that 
report,  the  directors,  though  they  may  have^ 
&llen  short  of  their  duty  to  the  Corporation  in 
trusting  anybody  for  stock — a  question  between 
them  and  the  Bank  whose  agents  they  were,  they 
may  have  done  so  without  being  in  fiumess 
chaigeable  with  a  mis-statement  to  others  with 
intent  to  deceive.  They  may  have  erred  in 
judgment  also  perhaps ;  but  if  they  in  good  &ith 
took  that  mode  of  payment  as  satisfectory  in 
their  Judgment  at  that  time,  they  would  not  have 
told  the  truth  ii  they  had  said  that  the  calls  had 
not  been  paid.  It  is  certainly  true  that  they  did 
not  say  in  their  report  in  what  way  the  calls 
had  been  paid ;  possibly,  if  they  had  been  asked, 
the  truth  would  have  come  out,  but  who  is  to 
blame  for  that  ?  There  is  a  case  of  recent  dat^— 
the  case  of  Peek  y.  Qymey  to  which  I  called 
counsel's  attention.  It  is  a  leading  case  (vol. 
6  English  and  Irish  Appeals),  and  it  turned 
principally  upon  whether  a  misrepresentation  In 
a  prospectus  could  be  a  misrepresentation  to. 
a  purchaser  in  open  market  after  all  the  shares 
had  been  allotted,  and  the  office  of  the  prospee-^ 
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tas  ended.  But  a  Tarietj  of  other  points  arose 
in  that  case  among  them  one  rery  like  this ; 
and  Lord  Cairns  said :  <<  Here  non  disclosures 
of  material  fiu^ts,  however  morally  censnrahle, 
howerer  they  might  he  a  ground  in  a  proper 
proceeding,  at  a  proper  time,  for  setting  aside 
an  allotment  or  a  purchase  of  shares,  would,  in 
my  opinion,  form  no  ground  for  an  action  in 
the  nature  of  an  action  for  misrepresentation." 
Beferring  further  on  to  what  was  insisted  on 
in  tUkt  case  as  a  misrepresentation,  Lord  Cairns 
observed :  «  Strange  as  it  may  appear  to  us  now, 
when  looked  at  by  the  light  of  subsequent 
events,  I  am  not  satisfied  that  this  statement 
was  not  perfectly  consistent  with  the  opinion 
the  directors  really  had."  In  the  present  case 
I  cannot  doubt  that  the  directors  considered  it 
was  a  good  payment,  and,  therefore,  in  the 
absence  of  evidence  ot  motive,  ought  to  be 
absolved  not  only  from  intent  to  mislead,  but 
from  the  charge  as  it  is  brought  of  having  mis- 
represented a  &ct.  Of  course  I  am  aware  of 
the  distinction  between  criminal  and  civil  re- 
fponsibility.  I  am  npt  prepared,  however,  to 
say  that  tnat  dintinction  does  not  in  reality 
disappear  under  our  Statute  of  1871,  passed 
after  the  Code,  and  defining  perhaps  the  liabili- 
ties of  directors  differently  from  those  of  other 
persons  as  settled  by  the  article  of  the  C<  de. 
That  point,  however,  is  not  raised,  and  I  shall 
only  observe  that  in  my  opinion  it  is  immaterial 
whether  in  the  present  case,  such  a  distinction 
is  made  or  not,  for  I  am  quite  certain  in  my 
•own  mind,  after  a  pretty  carefully  cultivated 
•acquaintance  with  this  record,  that  the  plaintiff 
has  sufiered  no  injury  or  loss  from  the  represen- 
tation thus  made.  The  rule  to  be  acted  on  was 
laid  down  by  Lord  Hatherly  when  he  was  Vice 
•Chancellor,  in  Bofry  v.  €fro$keif.  That  case  was 
referred  to  by  Lord  Cairns  in  giving  Judgment 
in  Peek  v.  Qwmty^  and  the  principles  reduced  to 
^ree :  <*  First,  that  every  man  must  be  held 
responsible  for  the  consequences  of  a  ftJse  re* 
presentation  made  by  him  to  another  upon 
which  that  other  acts,  and  so  acting  is  injured 
«r  damnified;  Secondly,  evevy  man  must  be 
held  responsible  for  the  consequences  of  a  &lse 
represcntatioa  made  by  him  to  another,  upon 
which  a  third  person  acts,  and  so  acting  is  in- 
jured or  damnified,  provided  it  appear  that 
such  false  representation  was  made  with  the 
intent  that  it  should  be  acted  upon  by  such 


third  person  in  the  manner  that  occasions  the 
loss  or  injury ;"  «  and  thirdly,"  he.  continues : 
<(  but  to  bring  it  within  the  principle,  the  injury 
must  be  the  immediiaU,  and  noi  the  remote  eonae- 
guenee  ^  the  repreaentaHon  madeJ^  Kow  what 
do  we  find  to  be  the  case  here  ?  The  plaintiff 
buys  stock  in  July,  1872.  He  remains  a  share- 
holder from  that  time  up  to  June  1876,  when 
he  brought  his  action,  and  for  aught  I  know  is 
so  still.  During  all  that  time  that  he  held  his 
stock  with  the  presumable  knowledge,  or  what 
is  the  same  thing,  the  means  of  knowledge  of 
what  the  directors  were  about  *,  with  the  same 
means  at  his  disposal  at  all  events,  as  all  the 
other  stockholders,  and  the  power  of  questioning 
them  at  every  meeting,  and  either  getting  all  the 
information  he  desired,  or  beng  refused  it^  and 
acting  accordingly;  he  continues  during  all  (hat 
time  to  hold  the  power  which  he  can  eseiciae 
whenever  he  fiinds  it  profitable,  of  selling  the 
stock  in  question,  but  decides  not  to  do  so ;  and 
after  three  years,  when  the  crash  has  come,  he 
turns  round  and  says  to  these  directors :  yon  told 
me  in  your  report  in  1872  that  the  capital  stock 
was  so  much — which  was  Mse,  because  the  pay- 
ments of  the  calls  were  made  with  the  proceeds 
of  a  sham  loan  which  was  never  intended  to  be 
paid ;  and  by  that  statement  you  have  cansed 
me  $10,000  damages.  This  is  his  first  com- 
plaint. Then,  he  goes  on  and  shows,  as  I  think, 
conclusively,  that  he  cannot  be  right  in  saying 
that  his  loss  can  be  attributable  to  the  stock 
not  having  been  paid ;  for  he  says,  further,  you 
have  squandered  all  the  capital.  It  is  true,  he 
gives  no  time  as  to  this  squandering  of  capital, 
and,  therefore,  it  cannot  serve  as  a  motive  for 
concealment  in  the  report ;  but  we  must  take  it 
as  true  as  against  him,  for  he  says  it  himself. 
Now,  it  must  have  been  either  before  or  after 
the  report,  and  in  either  case,  according  to  the 
plaintiff,  the  statement  in  the  report  would  have 
been  immaterial ;  since,  if  the  capital  had  all 
been  paid  in  gold,  it  was  equally  squandered. 
Of  course,  if  it  was  a  misrepresentation,  the 
the  additional  wrong  of  squandering  the  Bank's 
funds  could  not  excuse  it ;  but  it  remains  true, 
also,  that  the  iSidse  statement  was  not  the  cause 
of  the  injury;  for,  to  use  Lord  Cairns*  words, 
<*  the  injury  must  be  the  immediate,  and  not  the 
remote  consequence  of  the  representation."  I 
need  not  dwell  upon  the  other  conclusions  de- 
duced by  the  plaintiff,  from  the  £|hct.or  assoinp- 
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tion  that  there  was  misrepresentation  as  to  the 
the  payment  of  the  calls.  They  all  depend 
upon  whether  that  was  ,a  statement  that  was 
wilfaliy  and  absolutely  fiUse,  or  whether  it  was 
a  statement  that  was  true  in  the  sense  that  these 
payments  were  bona  fide  considered  by  the  di- 
rectors as  aTailable  assets  of  the  bank.  I  hare 
already  given  my  judgment  upon  that  point, 
and  it  therefore  appears  to  me  that  the  first  part 
of  the  plaintiff's  case  must  fiul.  Confining  my- 
self to  the  first  part  of  this  case,  and  to  that 
alone,  I  find  that  all  authority  is  against  sub- 
jecting directors  to  personal  responsibility,  how- 
ever imprudent  their  conduct  may  seem,  unless 
it  is  shown  that  it  has  been  prompted  by  fraudu- 
lent and  improper  motives.  There  is  nothing 
<f{  this  kind  brought  to  bear  upon  the  time  of 
the  first  report;  and,  therefore,  if  the  grossest 
misconduct  were  proved  afterwards,  should 
hAve  no  concern  with  it  in  the  present  case. 

I  decide  the  case  upon  the  grounds  that  I  see 
no  wilful  misstatement  leading  immediately  or 
proximately  to  the  injury  complained  of ;  and 
because  it  appears  to  me,  upon  the  whole,  that 
the  plaintiff  who  here  asks  damages  for  having 
been  induced  to  purchase  his  shares  by  misre- 
preaentation,  cannot  complain,  if  he  has  contin- 
ued to  hold  them  without  objection  after  know- 
ledge, or  with  the  full  means  of  knowledge,  of 
the  truth  or  untruth  of  the  representations  on 
which  he  bought  them.  The  case  seems  to  me 
analogous  in  principle  to  that  of  Peek  v. 
&ifnwy~in  one  part  of  that  case,  where  Lord 
Chelnasfoid  said:  "The  Master  of  the  BoUs 
proceeded  upon  the  principle  established  by 
many  decided  cases,  that  an  allottee  or  purekaaer 
of  shares  in  a  company  seeking  to  divest  him- 
self  of  them,  upon  the  ground  of  having  been 
indnoed  to  purchase  by  misrepresentation,  can- 
not be  relieved,  if  he  has  continued  to  hold  them 
without  objection  afker  knowledge  of  the  fidse- 
hood  by  which  he  has  been  drawn  in  to  acquire 
them.  These  cases  proceeded  upon  the  ground 
of  acquiescence,  and  on  the  application  of  a 
more  general  principle  that  an  agreement  pro- 
duced by  fraud  is  not  absolutely  void ;  but  that 
it  is  entirely  in  the  option  of  the  person  defraud- 
ed whether  he  will  be  bound  hy  it  or  not.  The 
suit  in  the  present  case  is  not  for  the  rescision 
of  the  contract ;  but  Is  founded  on  the  loss  the 
appellant  has  sustained,  and  is  similar  to  an 
action  for  deceit.*' 


Upon  the  second  part  of  the  case,  the  re- 
sponsibility of  the  defendants  to  the  plaintiff 
for  what  occurred  after  he  became  a  share- 
holder, it  is  not  expected  probably  that  I  shall 
say  much.  I  am  quite  satisfied  upon  principle 
and  upon  express  authority  cited  that  all  that 
is  alleged  to  have  taken  place  after  the  meeting 
of  July,  1872,  constitutes  an  injury  to  th^ 
corporation  to  whom  alone  an  action  would 
on  that  account  belong ;  and  I  have  no  doubt 
that  portion  of  the  Declaration  might  have  been 
demurred  to.  As  I  am  not  able  to  give  judg- 
ment against  any  of  the  defendants,  I  am  not 
called  upon  to  discriminate  between  them. 
After  all  that  has  been  said,  however,  as  to 
malfeasance,  it  is  only  proper  to  observe  that 
as  regards  the  defendant  O'Brien,  he  was  not  a 
director  at  all  until  some  time  after  the  roport 
of  1872;  and  as  respects  Mr.  Judah,  the 
plaintiff's  counsel  admits  that  his  nam<^  was 
used  without  authority  by  Mr.  Stames  in  a  loan 
account  opened  by  the  latter ;  and  indeed  it 
appears  from  his  own  testimony  that  he  sold 
his  stock  in  Maroh,  1872,  and  only  attended  to 
watch  the  interests  of  the  City  and  District 
Savings  Bank,  of  which  he  was  president. 
That  there  were  speculations  in  stocks  with 
the  funds  of  this  Bank  is  not  only  true,  but  was 
assigned  by  Mr.  Judah  as  the  reason  for  selling 
his  stock.  On  a  thing  of  that  sort  probably  all 
sober  people  have  the  same  opinion  and  I  need 
not  give  mine  now,  but  it  was  a  matter  between 
the  shareholders  as  a  body — ^that  is,  the  corpora^ 
Uoa  and  those  persons  who  so  used  the  funds, 
and  has  nothingwhatever  to  do  with  the  repre- 
sentation made  in  the  report  upon  which  the 
plaintiff  expressly  puts  his  case,  and  which,  he 
says,  had  it  been  a  true  report^  would  have 
made  his  stock  worth  all  that  he  paid  for  it ; 
and  I  gathered  from  what  was  said  at  the  hear^ 
ing,  that  the  corporation  had  practically 
renounced  its  claim  against  them.  Before 
concluding  I  will  mention  one  othei; 
consideration  which  appears  to  me  to 
have  weight  in  this  case.  The  case  of  Peek 
V.  Ournejf  has  been  referred  to  already ; 
but  there  is  one  part  of  Lord  Cairns' admir- 
able judgment  in  that  case  that  seems  to  beac 
directly  on  the  position  of  the  parties  hero. 
That  was  a  case  of  misrepresentation  also — the 
only  difference  being  that  there  it  was  in  a  pro- 
spectus, and  here  in  a  directon'  report.     The 
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office  of  the  proepectas  was  orer— 4dl  the  shares 
baring  been  allotted ;— in  other  respects  the 
principle  of  liability  and  the  duration  of  it  were 
the  same  as  in  the  present  case.  Lord  Cairns' 
huignage  was  this:  ^Now,  my  lords,  I  ask  the 
<inestion,  how  can  the  directors  of  a  company 
be  liable  after  the  ftill  original  allotment  of 
•hares  for  all  the  subsequent  dealings  that  may 
take  place  with  regard  to  those  shares  upon  the 
Sioek  Sxehange  ?  If  the  argument  of  the  appel- 
lant is  right,  they  most  be  liable  ad  infinitum, 
for  I  know  no  means  of  pointing  oat  any  time 
at  which  the  liability  would,  in  point  of  fact, 
cease.  Not  only  so,  but  if  the  argument  be 
light,  they  must  be  liable,  no  matter  what  the 
premium  may  be  at  which  the  shares  may  be 
M>Id.  That  premium  may  rise  from  time  to 
time  from  circumstances  altogether  unconnected 
with  the  prospectus" — and  so  I  would  observe  it 
fnight  rise  or  fall  here  from  circumstances  alto- 
gether unconnected  with  the  report — "and  yet, 
the  appellant  would  be  entitled  to  call  upon  the 
directors  to  indemnify  him  up  to  the  highest 
point  at  which  the  shares  may  be  told  for  all 
that  may  be  expended  in  buying  the  shares. 
My  lords,  I  ask,  is  there  any  authority  for  this? 
I  am  aware  of  none."  It  must  be  allowed,  of 
course,  that  Lord  Cairns  asked  and  answered 
this  question  in  a  case  where  liability  had 
ceased,  because  the  office  of  the  prospectus 
in  which  the  statement  had  been  made  was 
orer,  and  the  plaintiff  had  bought  afterwards 
In  open  market.  As  far  as  responsibility 
for  misrepresentation  is  concerned,  there  was 
that  difference  between  that  case  and  this  one, 
and  there  was  no  other  difference :  it  was  a  dif- 
ference as  to  the  existence  of  responsibility ;  not 
as  to  the  duration  of  responsibility,  if  it  existed. 
Therefore  as  to  the  duration  of  existing  respon- 
sibility, that  case  and  this  one  are  on  the  same 
footing ;  and  it  was  as  to  the  injustice  of  the 
duration  of  this  responsibility,  if  it  existed  at  all, 
that  Lord  Cairns  was  speaking. 

Th#  plaintifTs  action  must  be  dismissed ;  but 
i9  to  costs,  it  is  entirely  owing  to  the  fisult  of 
the  deftodants  that  the  plaintiff  has  taken  these 

ltti|M;  and  though  they  made  no  intentional 
ifeisslateiaent ;  and  therefore  no  action  can  be 
■Mdatained  against  them  for  it,  they  will  get  no 
costs  from  the  plaintiff;  and  the  action  is  under 
ili^  circumstances  dismissed  without  costs. 

AhboU  #  Co.  for  plaintiff. 

Judah,  Wuriek  ^  Broneh&ad,  for  defendants. 


CIECDIT  COUBT. 

Montreal,  May  22, 18T8. 

DOUOM,  J. 

Lbpaoi  ▼.  Watso,  and  Watso,  OppoMnt 
Property  <f  IndiaH§—Z9  VieL  {Canada)  C7.  1%, 

HOd,  that  under  the  Indian  Act  of  1876  (3» 
Vict.  c.  18),  the  moveable  effects  of  Indians  are 
exempt  from  seiaure,  and  the  &ct  that  an  Indian 
is  a  tiacter  and  trades  with  whites  does  not 
render  his  effects  liable  to  seiamre. 

2.  That  the  word  *^  property,"  nsnd  alone  in  a 
statute,  includes  both  moveables  and  immove- 
ablea. 

Opposition  maintained. 

/.  <?.  jy Amour  for  oppoeant. 

Duhamel  ^  Co,  for  plaintiff  contesting. 


DISPUTED   QUESTIOirS  OP  CRIMINAL 

LAW. 

(Coniimtsd  Jrom  pa^  307.) 

///.  UntommunitaUd  TkreaU, — Two  new  oases 
are  reported  on  the  question  of  the  admissibiiity , 
on  trials  for  homicide,  of  evidence  of  utterances 
by  the  deceased,  threatening  the  lifb  of  the 
defendant,  such  utterances  not  having  been 
reported  to  the  deceased.  One  of  these  cases, 
decided  in  1877  (The  State  t.  Taylor,  63  Mo. 
368),  has  a  head-note  which  states  explicitly 
that  uncommunlcated  threats  by  the  deoeased 
are  inadmissible  when  offered  by  the  defiendant. 
When  we  examine  the  opinion  of  the  court 
however,  we  find  that  the  ruling  is  limited  to 
cases  where  the  defendant  makes  no  claim  to 
have  been  acting  in  self-deface.  «  The  court," 
says  Henry,  J.,  «  properly  refhsed  to  admit  evi- 
dence of  threats  by  Ghenn  against  defendant. 
Itii  noi  pretended  that  d^fendantf  when  he  kitted 
Ohenn^  wot  acting  in  eeff-dtfenee.  Defendant  wns 
aggressor  in  the  difficulty  in  the  forenoon,  and 
when  shot  by  defendant,  Ghenn  was  not  only 
making  no  attempt  to  ii^nre  defendant,  but  wa# 
unarmed  and  endeavoring  to  escape  fh>m  him.'* 
The  otiter  case  is  The  State  v.  Torpin,  YT  K. 
C.  478,  also  decided  in  1877.  In  this  cats  A 
^per  cwriaim  "  opinion  was  given  by  Bynum,  J.^ 
who  says : 

«1.  The     unoommunicsMi    threats    #er» 
admissible  for  the  purpose  of  corroboftttlB); 
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the  errideiioe  of  the  threats  which  had  heen 
mlreadj  g^vea. 

**  2.  Thej  were  admiisible  to  show  the  state 
of  feeling  of  the  deceased  towards  the  prisoner 
and  the  quo  animo  with  which  he  had  pursued 
his  enemj  to  the  house. 

**  3.  In  ascertaining  whether  the  prisoner  had 
acted  in  self-defencei  a  most  material  question 
was,  Who  introduced  the  rock  into  the  conflict, 
and  for  what  purpose  ?  *  *  *  To  conobo- 
rate  this  yiew,  and  fix  the  ownership  of  the 
rock,  the  prisoner  offered  evidence  botii  of  the 
Tiolent  character  and  deadly  threats  of  the 
deceased.  In  this  aspect  of  the  case  the  threatt 
were  eqttaUy  admieeible,  whether  eamnnmicated  or 
uneommumcated,  and,  in  connection  with  the 
other  fiK;ts  indicating  a  ielonious  assault  upon 
the  prisoner,  would  constitute  a  case  of  murder, 
manslaughter,  or  justifiable  homicide,  as  the 
jury,  under  proper  instructions,  might  deter- 
mine upon  all  the  facts.** 

Prior  to  these  cases,  but  not  cited  in  either  of 
them,  we  have  Wiggins  v.  The  People,  3  Otto, 
465.  In  this  case  we  have  the  following;  from 
Judge  Miller : 

«  Although  there  is  some  conflict  of  authority 
as  to  the  admission  of  threats  of  the  deceased 
against  the  prisoner  in  a  case  of  homicide, 
wliere  the  threats  had  not  been  communicated 
to  him,  there  is  a  modification  of  the  doctrine 
jn  more  recent  times,  established  by  decisions 
of  courts  of  high  authority,  which  is  very  well 
stated  by  Wharton,  in  his  work  on  Criminal 
Law,  section  1027.  <  Where  the  question  is  as 
to  what  was  deceased's  attitude  at  the  time  of 
the  fatal  encounter,  recent  threats  may  become 
releyant  to  show  that  this  attitude  was  one 
hostile  to  the  defendant,  even  though  such 
threats  were  not  communicated  to  the  defend- 
4Uit.  •  The  evidence  is  not  relevant  to  show  the 
fuo  ammo  of  the  defendant,  but  it  may  be 
relevant  to  show  that  at  the  time  of  the 
meeting  the  deceased  was  seeking  defendant's 
life.'  Stokes  v.  The  People  of  Kew  Tork,  63 
N.  T.  174;  Keener  v.  The  State,  18  Ga.  194; 
-Campbell  v.  The  People,  16  111.  18  ;  Holler  v. 
The  State,  37  Ind.  57 ;  The  People  v,  Arnold, 
15  Cal.  476;  The  People  v.  Scroggins,  37  Cal. 
«76." 

<<  Certainly,"  as  I  argued  in  discussing  more 
fully  this  question  in  my  work  on  Homicide, 
**  if  such  eyidence  is  offered  to  prove  that  the 


defendant  had  a  right  to  kill  deceased,  then  tt 
is  irrelevant."  But  «it  is  diflicult  to  nndar- 
stand  the  reason  why  an  acquaintance  by  the 
defendant  with  the  deceased's  threats  should 
strengthen  the  admissibility  of  such  threats. 
If  the  defendant  knew  beforehand  that  his  life 
was  threatened,  he  should  have  applied  to  the 
law  for  redress ;  if  he  did  not  know,  and  was 
attacked  without  warning  by  the  deceased, 
then  proof  of  the  deceased's  hostile  temper, 
whether  such  proof  consist  of  preparatioiis  or 
declarations,  is  pertinent  to  show  that  the 
attack  was  made  by  the  deceased.  •  •  • 
For  the  purpose,  therefore,  in  cases  of  donbt 
of  showing  that  the  deceased  made  the  attack, 
and,  if  so,  with  what  motive,  his  prior  declara- 
tions uncommunicated  to  the  defendant  are 
clearly  evidence.'' 

It  may  bo  objected  that  such  evidence  is 
hearsay.    To  this  it  may  be  answered : 

1.  It  is  primary ;  iwd  hearsay,  when  primary, 
is  admissible  when  relevant.  The  question  at 
issue  is.  Did  the  deceased  attack  the  defendant? 
-rlf-d-fnreb.  in"  e'  ;  \>  "  '  '  \u''  \,> 
confession  and  avoidance.  To  prove  an  attack 
by  tlie  deceased — to  show,  in  other  words,  that 
his  object  in  meeting  the  defendant  was  to 
attack  him  —  the  deceased's  intention  is 
material.  How  is  this  intention  to  be  dis- 
covered ?  If  the  deceased  were  alive,  we  would 
call  him  and  ask  him  as  to  the  facts.  He  is 
not  alive,  and  the  best  evidence  we  can  have  of 
an  intended  attack  on  his  part  is  his  own 
expressions,  whether  in  word  or  in  deed.  If  we 
reject  these  expressions,  then  we  have  no  other 
way  of  proving  a  material  fact. 

2.  Whenever  the  condition  of  a  party's  mind 
is  at  issue,  then  expressions  of  the  party  are 
admissible,  when  tending  to  throw  light  upon 
such  condition.  See  Hadley  v.  Carter,  8  N.  H. 
40 ;  The  Commonwealth  v.  O'Connor,  11  Gray, 
94;  Howe  v.  Howe,  99  Mass.  88.  This  is 
eminently  the  case  when  the  party  whose 
declarations  are  to  be  proved  is  dead,  and  when 
his  state  of  mind,  when  material,  can  be  proved 
in  no  other  way  than  by  his  declaratfons.  In 
B.  V.  Johnson,  2  Car.  k  Kir.  354,  where  the 
prisoner  was  charged  with  murdering  her 
husband,  and  when  the  deceased's  state  of 
health  prior  to  the  day  of  his  death  became 
material,  a  witness  was  called  to  prove  declara- 
tions on  this  topic  by  the  deceased  a  day  or  two 
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before  the  death.  This  wm  objected  to  bj  the 
prisoner,  but  was  admitted  by  Aldersoni  B., 
who  said  that  he  thought  that  what  the 
deceased  said  to  the  witness  was  reasonable 
eWdencQ  of  the  deceased's  state  of  health  at  the 
time.  And,  in  a  suit  on  a  policy  of  life  in- 
sonmoe)  it  was  held  admissible  to  show  that 
the  (deceased  had  madf»  declarations  at  Tarioos 
times  as  to  his  health  at  ▼mriance  with  those 
which  he  had  given  to  the  defendants.  His 
good  £iith  at  the  time  was  -at  issue,  and  his 
declamtirns  were  held  admissible  to  negatire 
such  good  &ith.  Aveson  «.  Kinnaird,  6  East, 
188 ;  Witt  V.  Klindworth,  3  I.  A  T.  143. 


CURREHT   EVENTS. 

ENGLAND. 

GovraAOT — OrrsB  amd  Aooiptanos. — In  LewU 
V.  Brau^  (London  L.T.,  Feb.  9,  1878,  p.  738), 
defendant  sent  in  a  tender  to  do  certain  work  for 
plaintiff.  Plaintiff's  agent  replies,  accepting 
the  tender,  and  adding :  <'•  The  contract  will  be 
prepared  by,"  etc.  Held,  That  the  tender  and 
acceptance  formed  a  complete  contract, 

LiAfii — Optiom  to  Pobchabe. — In  the  case  of 
Edward$  v.  Weei^  (London  L.  T.,  p.  481,  June  1, 
1878),  under  the  terms  of  a  lease,  the  lessees  had 
an  option  to  purchase  the  fee  simple  of  the  pro- 
perty for  a  fixed  sum,  on  giving  notice  before  a 
fixed  date.  It  was  also  agreed  that  if  the 
premises  were  injured  by  fire  to  a  certain  extent, 
the  time  should  absolutely  determine.  This 
event  happened  before  the  exercise  of  the  opUon 
to  purchase.  Htld^  that  the  option  to  purchase 
continued,  notwithstanding  the  term  had  been 
put  an  end  to. 

UNITED  STATES. 

Bali  op  Gollatbral  8BCUBiTn8.^The  Supreme 
Court  of  the  United  States  has  nnanimonsly 
affirmed  the  right  of  banks  to  sell  collataials 
deposited  as  security  for  a  loan,  when  the  loan  is 
not  paid,  and  to  apply  the  proceeds  in  payment 
of  the  indebtedness.  The  case  was  that  of  JSToy- 
ward,  apt>ellant,  and  The  Eliot  National  Banh 
respondent,  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chnsetts.  The  Court  applied  the' rule  with  the 
less  hesitation  owing  to  the  hcX  that  the  person 
depositing  such  securities  had  notice  of  the  con- 
templated sale,  and  knowledge  that  the  sale  had 


been  made,  and  yet  made  no  objection  thereto, 
nor  attempt  to  redeem  fbr  a  long  time. 

DomoiLi. — In  Bardman*9  Appeal,  5  W.  N.  Caa. 
347,  the  Supreme  Court  of  Pennsylvania  passes 
upon  the  question  of  domicile.  '1  he  definition 
of  Yattal  that  a  domicile  is  a  fixed  place  of 
residence  with  an  intention  of  always  remain* 
ing  there  is  said  to  be  too  limited  to  apply  to 
the  migratory  habits  of  the  people  of  thia 
country.  86  narrow  a  construction  would 
deprive  a  large  proportion  of  our  people  of  a 
domicile.  The  definition  best  adapted  to  our 
habits  is  that  it  is  that  place  in  which  a  person 
has  fixed  his  habitation  without  any  present 
intention  of  removing  therefix>nL  In  this  case 
a  decedent,  a  bachelor  who  was  bom  in 
another  State  and  lived  there  until  1871,  sold 
all  his  land  there,  and  taking  his  moveable 
property  with  him,  went  to  live  wilh  hU 
brother-in-law  in  Pennsylvania,  where  he 
remained  until  the  time  of  his  death  in  June, 
1873.  When  he  went  to  Pennsylvania  he  told 
his  brother4n-law  that  he  intended  to  buy 
another  farm  in  the  State  he  came  from,  and 
that  he  wished  to  remain  with  his  brother-in- 
law  until  he  could  suit  himself.  He  reAiaed 
to  be  assessed  for  taxation  in  Pennsylvania^ 
saying  that  he  did  not  wish  to  become  a 
citiien  of  that  State.  He,  however,  made  no 
purchase  of  land  in  the  other  State.  The 
court  held,  however,  that  the  decedent  had 
a  domicile  in  Pennsylvania,  and  that  his 
property  must  be  distributed  according  to  the 
law  of  that  State.  The  court  says  that  a  mere 
intention  to  remova  permanently  witbont  an 
actual  removal,  works  no  change  of  domicUe 
nor  does  a  mere  removal  from  the  State,  without 
an  intention  to  reside  elsewhere.  But  when  a 
person  sells  all  his  land,  gives  up  all  his  bnsi- 

nesH  in  the  State  in  which  hehas  liyed,  tal^  his 
movable  property  with  him,  and  esUblishefl  his 
home  in  another  State,  such  acts  prtma/aeia 
prove  a  change  of  domicile.  Vague  and  uncer- 
tain evidence  cannot  remove  the  legal  presump- 
tion thus  created.  The  case  follows  AbingUmy. 
North  Bridgewater,  23  Pick.  170,  where  it  is  said, 
that  "  it  depends  not  upon  proving  particular 
fiscts,  but  whether  all  the  acts  and  circumsitances 
taken  together,  tending  to  show  that  a  man  has 
his  home  or  domicile  in  one  place,  overbalance 
all  the  like  proofs  tending  to  establish  it  in 
another."  *dee,  also  Willnraham  v.  Ludlow,  99 
Mass.  687;  Harrit  v.  Firih,  4  Cranch,  710; 
North  Yarmouth  v.  Wett  Qardiner,  58  Me.  207 
4  Am.  Rep.  279. — Albany  Law  Journal, 
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TESTIMONY  OF  EXPERTS. 

On  page  57,  ante^  reference  is  made  to  the 
deciaion  of  the  Supreme  Court  of  Alabama,  in 
the  case  of  Ek  parte  Dement^  holdiDg  that  phy- 
sicians may  be  called  as  witnesses  and  compelled 
to  give  professional  opinions,  without  r^ceiring 
any  remuneration  therefor.    There  seems  to  be 
something  extremely  nnjust  in  forcing  a  profes- 
sional man  to  apply  the  knowledge  gained  at 
the  cost  of  much  toil  and  self-sacrifice,  without 
allowing  him  any  compensation,  and  it  will  be 
seen  by  reference  to  page  57,  that  the  authori- 
ties are  not  uniform  on  the  subject.    The  more 
equitable  rule  seems  to  be  laid  down  in  Webb  r. 
Poffej  1  Carr.  k  Kirw.,  23,  distinguishing  be- 
tween  the  case  of  a  man  who  sees  a  fact  and  is 
called  to  prove  it  in  a  court  of  justice  ;  and  that 
of  a  man  who  is  selected  by  a  party  to  give  his 
opinion  about  a  matter  with  which  he  is  peculiar- 
ly conversant  from  the  nature  of  his  employment 
in  life.    Such  is  the  opinion  enunciated  by  the 
Supreme  Coi)rt  of  Indiana  in  a  more  recent  case 
than  Ex'parte  Dement — ^that  of  Buchman  v.  The 
State.    On  the  trial  of  one  Hamilton  for  rape, 
Dr.  Buchman,  a  physician,  being  called,  was 
asked  '<  whether,  in  female  menstruation,  there 
is  not    sometimes  a  partial  retention  of  the 
mensA  after  the  main  flow  has  ceased."  Refusing 
to  answer  this,  or  any  other  question  depending 
on  his  professional  knowledge,  without  being  first 
paid  as  for  a  professional  opinion,  he  was  commit- 
ted for  contempt.  From  this  judgment  he  appeal- 
ed to  the  Supreme  Court,'wherc  the  decision  was 
reversed  and  the  commitment  set  aside.      The 
court  referred  specially  to  the  case  of  Ez  parte 
Dement  J  among  others,  but  did  not  consider  the 
decision  a  sound  one.      '<  It  is  unnecessary  to 
determine  in  this  case,''    remarked  one  of  the 
judges,  "  whether  all  classes  of  experts  can  re- 
quire paymjsnt  before  giving  their  opinions  as 
such.    It  is  sufficient  to  say,  that  physicians 
and  surgeons,  whose  opinions  are  valuable  to 
Uiem  as  a  source  of  their  income  and  liveli- 
hood, cannot  be  compelled  to  perform  service 
by   giving    such    opinions    in    a    court    of 
JQstice    without    payment."      This    was    not 


the  first  case  of  the  kind  in  Indiana. 
The  Court  held  Blytke  v.  The  State,  4  Ind.  525, 
to  be  exactly  in  point  on  principle.  In  that 
case,  Blythe,  an  attorney  of  the  court,  had  been 
appointed  to  defend  a  pauper  on  a  criminal 
charge.  Declining  to  render  the  service  with- 
out compensation,  he  was  committed  for  con- 
tempt. The  Supreme  Court,  however,  held  that 
he  was  not  bound  to  perform  the  service  gratu- 
itously, on  the  ground  that  to  hold  otherwise 
would  be  to  subject  a  particular  class  to  a  t«x, 
in  violation  of  the  constitution,  which  provides 
for  a  uniform  rate  of  assessment  upon  all  citi- 
zens. 

The  reluctance  to  provide  for  the  payment  of 
professional  witnesses,  may  arise  from  the  diffi- 
culty of  assessing  the  value  of  such  services. 
The  time  of  professional  men  varies  immensely 
in  value,  and  it  is  impossible  for  the  law  to  fix 
a  compensation  that  shall  be  equitable  in  all 
cases,  but  this  is  hardly  a  satisfactory  reason  for 
failing  to  make  any  attempt  at  rendering  justice 
to  professional  witnesses  under  such  circum- 
stances. 


APPROPRIATION  OF  PAY3IENTS. 

The  decision  of  the  Privy  Council  in  the  case 
of  Kerthaw  f  Kirkpatrick  et  a/.,  an  appeal  from 
the  Court  of  Queen's  Bench  of  the  Province  of 
Quebec,  though  turning  in  some  measure  upon 
matters  of  fact,  touches  a  point  of  g^at  interest 
in  the  rapid  transaction  of  commercial  business. 
The  defendant,  Kershaw,  was  a  broker  of  Mont- 
real, who  had  been  employed  by  one  Stevenson 
to  buy  two  cargoes  of  wheat  on  his  behalf. 
The  wheat  was  bought  from  different  parties, 
and  Stevenson  received  separate  invoices  for 
the  cargoes.  Kershaw  afterwards  sent  his  clerk 
to  Stevenson's  office,  to  request  payment,  or  to 
get  as  much  money  as  he  could  on  account  of 
the  indebtedness.  Stevenson  could  only  spare 
$8000,  and  on  handing  the  clerk  a  check  for  that 
amount,  the  clerk  (as  he  said,  by  accident),  ac- 
knowledged receipt  on  the  invoice  for  the  cargo 
secondly  purchased  from  the  defendants,  Kirk- 
patrick k  Co.  When  Kershaw  became  aware 
of  this,  he  endeavored  to  get  the  appropriation 
altered,  but  Stevenson  declined  to  make*any 
change.  Stevenson  having  become  insolvent, 
Kirkpatrick  k  Co.  sued  Kershaw  for  the  $8000 
and  were  successful.  This  judgment  has  been 
confirmed  in  England.    Their  Lordships  adopt 
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the  mot\f  of  the  judgment  in  the  Canadian 
Courts,  that  the  imputation  was  made  by  the 
parties  at  the  time  the  receipt  was  given,  the 
intention  of  the  debtor  was  thereby  declared, 
and  it  could  not  be  impugned  by  the  other 
party,  more  particularly  as  he  had  contented 
himself  with  pleading  the  general  issue,  with- 
oTit  specifically  alleging  change  of  appropriation. 
It  may  be  mentioned  that  Kirkpatrick,  before 
buing  Kershaw,  endeayored  to  collect  his  claim 
from  Htevenson,  and  actually  got  $4000,  which, 
with  the  $8000,  made  more  than  the  amount 
of  his  claim,  but  the  Courts  did  not  attach  any 
special  importance  to  this  Utct. 


REPOETS  AHB  NOrES  OF  CASES. 

COURT  OF  BEVIEW. 

Montreal,  June  28, 1878. 
JoH.NSON,  Mack  AY,  Rainvilli,  JJ. 

[From  6.  C,  Montreal. 

L0RAX«n   V.   CLIMtHT. 

Z«aM — Iruolveney  qf  Leuei. 

1.  An  action  to  rescind  a  lease  may  be  bronght 
a{raini)t  a  lessee  who  has  become  insolrent  daring  the 
term  of  the  lease . 

2.  A  writins  signed  by  the  lessor,  not  accepted  by 
the  lessee,  promising  that  a  new  lease  shonld  be 
entered  into  after  a  certain  date,  did  not  oonstitate  a 
new  contract  of  lease  which  could  be  pleaded  in 
defence  to  an  action  to  rescind  the  original  lease. 

JoBNSov,  J.  The  judgment  before  us  for 
review  set  aside  a  lease  made  by  the  plaintiff 
€8  qwdiU  to  the  defendant  of  the  5th  Oct,  1876, 
for  six  years  from  1st  May,  1877.  The  defendant 
l>ecame  insolyent  in  October,  1877.  The  rent 
was  $700  a  year,  payable  quarterly,  and  in 
Match,  1878,  when  three  quarters,  rent  were 
oTerdue,  besides  assessments,  the  plaintiff  sued 
him  to  annul  the  lease,  and  get  the  back  rent, 
and  also  the  quarter  then  current,  and  payable 
Ist  May.  The  defendant  pleaded  by  a  demurrer, 
and  also  by  exception,  that  the  action  ought  to 
have  been  brought  against  the  assignee  of  his 
insolvent  estate.  This  pretention  in  both  forms 
was  overruled,  and  we  think  rightly. 

He  then  pleaded  that  the  lease  was  an  em- 
phyteotic  lease,  which  we  also  think  was  un- 
tenable. 

Further  he  set  up  that  on  the  29th  October, 
after  the  insolvency,  the  plaintiff  had  signed  a 
writing  promising  a  discharge  from  rent  past 
or  future,  and  gave  him  the  gratuitous  enjoy- 


ment of  part  of  the  ground  floor  up  to  May 
1878,  when  a  new  lease  should  be  entered  into. 
This  writing  is  produced  and  is  admitted ;  and 
it  says  the  defendant  is  to  rescind  the  lease 
whenever  required.  This  was  a  proposition 
that  was  never  accepted  by  the  defendant^ 
who  never  signed  the  writing  at  all  —  but 
thought  to  have  all  the  benefit  of  it,  and  assume 
nothing.  But  even  if  it  had  been  accepts, 
can  it  be  said  that  the  contemplation  of  a  new 
lease  between  the  parties  constituted  a  new 
contract  of  lease?  for  how  long?  at  what  rent  ? 
We  see  no  reason  for  disturbing  the  judgment, 
and  it  Ib  confirmed. 

L,  0.  Lonmgw  for  plaintiff. 

A.  Mathieu  for  defendant 


JOHKSOX,  TOBRAVOI,  DUXKIIT,  JJ. 

Diouixi  V.  Mabchasd. 

[From  S.  C,  Montreal. 

Liu§r  and  JUstse — Changti  made  iy  T^mant. 

Where  one  of  several  tenants  painted  the  entire 
front  of  the  leased  boilding  a  conspioaons  red  oolor. 
and  the  defendant,  who  leased  the  upper  flats,  and  to 
whom  this  eolor  was  offensive,  covered  over  the  red 
with  a  neutral  tint,  A«U,  that  the  lessor  had  no  ground 
of  resoision  against  the  latter  on  aoooont  of  the  ehange. 

JoHnov,  J.  We  all  concur  in  confirming 
this  judgment.  It  was  a  case  of  suboiban 
notoriety.  The  plaintiff  sued  the  defendant,  who 
bad  leased  the  two  upper  stories  of  his  house, 
to  hare  the  lease  rescinded.  The  gronnds 
alleged  for  the  action  were  deterioration  of  the 
premises,  and  alteration  without  express  per- 
mission in  writing  of  the  landlord — as  stipu- 
lated in  the  lease.  These  alterations  that  were 
complained  of  consisted  in  a  hole  pieroed  in 
the  roo^  and  in  having  painted  the  front  of  the 
house  a  grey  coloor.  The  plaintiff  had  another 
tenant  named  Pelletier  on  the  ground  floor  of 
this  house,  and  he  says  he  got  permission  firom 
the  defendant  for  this  man  Pelletier  to  paint 
the  upper  stories  red-^which  was  done.  There 
is  evidently  a  mistake  in  the  declaration  in  this 
respect— saying  that  Pelletier  had  the  apart- 
ments above  the  plaintifis  instead  of  below ; 
but  that  is  nothing,  the  case  having  been 
treated  by  the  parties  according  to  the  facts  as 
they  are.  Pelletier  had  the  lower  storey  as  a 
shop  and  painted  the  outside  red,  extending 
this  rather  j»r«fi«ae/  color  over  the  upper  stories 
too.    The  defendant's  boarders  seem  to  have 
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objected  to  this ;  and  the  defendant  herself 
also,  and  required  the  other  tenant  to  moderate 
the  extreme  brightness  of  his  favorite  color,  but 
in  Tain,  and  at  last  proceeded  to  put  on  a 
preparatory  coat  of  a  sober  hue,  and  in  doing 
so  broke  a  gas  pipe. 

The  yiew  taken  by  the  court  below  was  that 
the  plaintiff  had  no  substantial  cause  of  action : 
tliat  he  used  the  trifling  pretexts  referred  to  for 
the  purpose  of  favoring  one  tenant  at  the 
expense  of  the  other  :  that  there  is  no  proof 
of  permission  to  the  ground  floor  tenant  to 
indulge  his  extravagant  passion  for  scarlet  at 
the  expense  of  the  lady  up-stairs  :  and  in  fact 
that  substantial  justice  required  that  this  case 
should  be  treated  as  one  in  which  the  plaintiff 
had  no  reasonable  cause  of  complaint — and  we 
all  sustain  that  view. 

J.  E.  Robidonx  for  plaintiff. 

IxmgfH  ^  Co.  for  defendant. 


,       Mackat,  Torranob,  Dorion,  JJ. 

Davsirkau  v.  Archavbault  et  al. 

[From  8.  C,  Montreal. 

Service — Huaband  and  Wife  $^arSs  de  biena, 

Inajointandfleveral  action  against  man  and  wife, 
ffeparate  as  to  property,  service  of  one  copy  of  the 
writ  and  declaration  is  insufficient. 
The  defendants,  man  and  wife,  separate  as  to 

property  but  living  together,  were  sued  jointly 

and  sererally,  and  only  one  copy  of  the  process 

was  served  upon  them,  under  Art.  67  of  the 

(-'.  C.  P. 

The  defendants  filed  an  exception  to  the 
form,  setting  up  defective  service  upon  several 
grounds,  but  issue  was  ultimately  joined  on  the 
pretension  of  the  defendants,  that  a  copy  should 
have  been  left  for  each. 

Taschxreau,  J.,  in  the  Practice  Court,  main- 
tained this  pretension,  and  this  judgment  was 
subsequently  confirmed  in  Beview,  M AcxAy,  J., 
presiding. 

C.  H,  SUphena  for  plaintiff. 

ArehambauU  ^  David  for  defendants. 


take  up  the  instance  in  a  suit  pending  against  tho 
insolvent. 

Johnson,  J.     The  plaintiff  brought  an  action 
in  this  court  against  one  Pratt  and  his  wife, 
who  appeared  and  pleaded,  and  afterwards  l>e- 
came  insolvent — the  present  defendant  being 
named  assignee  to  their  estate  ;  and  the  action 
is  to  compel  him  to  take  up  tlie  instance.    The 
point  is  not,  as  the  defendant  put  it,  whether 
an  action  can, be  continued  against  an  insolvent: 
of  course  it  can,  and  it  becomes  a  mere  risk  as  to 
costs— that  is  all  that  the  cases  cited  go  to 
show.   But  can  an  assignee  be  compelled  to  take 
up  the  instance  ?    That  is  the  point.     I  can  see 
nothing  in  the  statute  or  in  the  reason  of  the  thing 
to  enable  me  to  say  that  he  can  be  compelled- 
It  was  said  that  the  point  had  been  settled  in 
the  other  court,  but  I  have  not  been  able  to  got 
at  that.    The  39th  section  of  the  Act  certainly 
gives  power  to  the  assignee  to  take  all  proceed. 
ingefoT  the  benefit  of  the  estate  both  in  suing, 
and  defending  suite ;  but  that  is  not  obligatory. 
Action  must  be  dismissed. 

Bonin  for  plaintiff. 

ArehambauU  ^  Co.  for  defendant. 


SUPERIOR  COURT. 

Montreal,  June  28,  1878. 
Johnson,  J. 
PLXSsis'dit  BsLAiR  V.  Lajoii. 

Jntolveney — Aetiort  to  compel  Auignee  to  take  up 

Inetance. 

Btld,  that  an  assignee  cannot  be  compelled  to 


Brown  et  al.  v.  Archibald  et  al. 
Promieaory  Note — Peraonal  liability  of    Amenta 
•  aigning  Notea. 

Where  several  persons,  trustees  of  an  insolvent  eaUwte 
under  a  deed  of  composition,  which  gare  them  no 
power  to  draw  or  accept  bills,  signed  promissory  note.s 
with  the  words  "  Trustees  to  Estate  C  D.  Kdwardi " 
after  their  signatures,  hcldt  that  they  were  personally 
liable. 

Johnson,  J.  The  action  of  the  plaintiffs  here  Ih 
against  the  makers  of  five  promissory  ijotes, 
signed  by  the  defendanta  in  lavor  of  Charles  D. 
Edwards,  and  endorsed  by  him  to  the  present 
holders.  The  pleas  were  that  Edwards  had 
become  insolvent  and  had  made  an  assignment 
to  Perkins,  and  afterwards  made  a  deed  of  com- 
position with  his  creditors  under  which  the 
defendanta  were  made  trustees  of  the  estate 
while  he  himself  carried  on  the  business  ;  but 
being  unable  to  meet  the  terms  of  his  composi- 
tion, the  official  assignee  retook  the  estate ; 
and  that  the  defendanta  were  called  upon  by 
Edwards  to  sign  these  notes  to  enable  him  to 
get  coal  that  he  had  bought  from  the  plaintiff, 
and  signed  them  as  trustees,  and  so  limited  their 
liability.  The  plaintiff  answers  that  the  notes 
were  signed  with  the  express  understanding  of 
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a  personal  liability  of  the  defendants,  and  with- 
out which  the  coal  would  not  have  been  dclirer* 
ed.  There  are  two  points  :  1.  As  to  the  personal 
liability  of  the  defendants,  under  the  general 
rule— they   having    put  the  words  "Trustoes 
Estate  C.  D.  Edwards "  after  their  signatures ; 
and,  2.  Was  there  any  express  understanding. 
Both  points  depend  on  the  proof,  as,  no  doubt, 
there  may  be  circumstances  that  would  exempt 
t  lem  from  personal  liability,  and  there  might 
also  be  an  express  understanding.    The  ques- 
tion is  not  new,  and  according  to  the  current  of 
authority,  turns  upon  digtinctions  that  arc  some- 
times extremely  faint.  The  general  principle  is 
that  there  is  personal  liability,  unless  distinctly 
excluded.     In   a  case  of   Rocher  v.  Leprofion, 
in  September  1876 — in  Review,  it  was  held  by 
the  majority  of  the  court,  that  there  was  per- 
sonal liability,  even  where  the  debtor  gave  a 
tolerably  distinct  notice  that  he  intended  there 
should  be  none.    It  was  the  case  of  a  registrar 
suing  a  returning  officer  for  the  price  of  work 
in  f^irnishing  election  lists,  and  the  returning 
officer  had  written  to  him  to  get  the  list,  and 
said :  <<  I  require  in  my  capacity  of  returning 
officer,   &c.^      I  thought  there,  there  was  a 
plain  notice  of  the  capacity  in  which  he  acted, 
and  in  which  the  other  consented  to  treat'with 
him ;  and  I  differed  from  the  Court.    A  more 
recent  case  is  that  of  Brown  v.  Kerry  where  the 
defendant  signed  «  B.  Kerr,  as  president  of  the 
Montreal  Omnibus  Company."     In  that  case 
Mr.  Justice  Bainville  held  there  was  no  per- 
sonal undertaking.    That  Judgment  was,  how- 
ever,  reversed  in  Jteview — and  is  now  before  the 
Queen's  Bench.    That  was  an  undertaking  by 
which  Kerr  had  agreed  to  settle  an  account,  in 
order  to  prevent  the  property  of  the  company 
(of  which  he  was  president)  from  being  seized, 
and  the  plaintiff  had  abstained  from  legal  pro- 
ceedings, and    the   property    had    been   sold 
through  the  instrumentality  of  the  defendant, 
and  on  that  ground  the  case  was  decided  against 
liim  in  review.     The  cases  are  very  numerouB 
in  this  country  and  in  England  on  this  subject : 
the  latter  are  all  to  be  fbund  abbreviated  at  p. 
102,  Shelford's  digest  of  case  law  of  Joint  stock 
companies,  under  the  head  of  liability  of  agents 
signing  negotiable  instruments. 

Courtald  v.  Sandertj  16  W.  R.  906,  is  cited  as 
giving  the  test,  which  is,  that  *^the  agent  it 
*'  himnd  pertonaUy^  unleu  on  the/ace  of  the  inatru- 


<'  meni  which  evidences  the  contract,  the  signa- 
ture appears  to  be  on  behalf  of  the  company .** 
It  is  there  said  ( !<at  the  cases  on  this  subject  are 
somewhat  confl    ting,  and  no  doubt  they  are, 
and  will  contim.  •  to  be,  under  the  great  variety 
of    circnmstan<  •  h   constantly   arising    in  the 
course  of  busim-s,  and  under  the  different  as- 
pect of  facts  presented  to  different  minds  ;  for, 
after  all,  this  is  mainly  a  question  of  fact ;  and 
no  doubt  Mr.  Shelford  is  quite  right  in  saying, 
that  in  many  instances,  persons  have  been  held 
liable  contrary  to  their  intentions ;  and  proha* 
bly  to  obviate  this,  a  provision  was  inserted  in 
the  Companies'  Act  in  England  with  respect  to 
notes  and  bills  of  exchange — in  language  which, 
however,  has  been  held  to  do  nothing  more 
than  express  what  the  law  was  before.     In  the 
present  case,  what  was  meant  as  between  all 
the  parties  to  the  notes  may  be  considered  with 
reference  to  the  deed  under  which  the  defend- 
ants were  acting.    It  was  a  deed  to  which  Ed- 
wards was  party  of  the  first  part ;  his  creditors 
parties  of  the  second  part — ^the  defendants  made 
trustees  of  the  third  part,  and  Perkins,  assignee, 
binding  himself  to  give  up  the  estate  to  them, 
of  the  fourth  part.    Edwards  gave  notes  run- 
ning over  thirty-six  months  to  his  crediton,  who 
were  to  discharge  him  if  the  notes  were  paid  ; 
and  the  defendants  were  to  superintend  merely, 
and  the  debtor,  until  the  last  note  was  paid, 
was  to  carry  on  the  business  under  the  super- 
vision and  control"  of  these  gentlemen  who  were 
to  re-ateign  to  him  what  they  had  received  from 
Perkins  as  soon  as  the  notes  should  be  paid. 
The  cases  of  Redpath  v.  Wify,  1  L.  R.  Ex.  335, 
and  Eatlerhrook  ei  al.  v.  Barker  et  al,,  6  L.  B.  C. 
P.,  do  not  directly  apply.    In   the  firsts  the 
signature  was  <'for  so  and  so''  (the  debtor), 
and  in  the  second  there  was  no  undertaking  at 
all  by  the  trustees,  and  the  question  was  only 
whether  the  debtor  could  pledge  their  credit. 
The  plaintiff  is  proved  to  have  asked  Edwards 
to  get  the  notes  signed  by  his    trustees.    He 
probably  knew,  therefore,  of  this  arrangement, 
and  that  Edwards  had  divested  himself  of  his 
estate,  and  that  the  defendants  had  it  for  the 
benefit  of  the  creditors.    I  do  not  see  how  he 
could  be  supposed  to  ask  them  to  bind  Edwards' 
estate,  already  belonging  to  the  creditors,  and 
held  by  the  defendants  in  trust  for  them.    They 
had  no  power  given  to  them  by  the  deed  to 
draw  or  accept  billiii.    The  mere  mention  of  the 
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fact  that  they  trere  trustees  coald  not  of  course 
by  itself  make  their  contract,  in  that  capacity. 
As  creditors  of  Edwards  they  had  a  personal 
interest  in  the  success  of  his  businessi  and  I 
think  they  must  be  held  to  have  contracted 
personally.  The  plea  is  therefore  dismissed, 
•and  plaintiff  has  judgment. 

AbbcU  i  Co.,  for  plaintiff. 

Kerr  j*  Co.,  for  defendants. 


Rhodes  V.  Starnet  et  al. — In  our  last  issue  it 
should  have  been  mentioned  in  our  report, 
that  Messrs.  Kerr  ^  Carter  appeared  for  the 
•defendant,  Jas.  O'Brien. 


DISPUTED    QUESTIONS  OF  CRIMINAL 

LAW, 

{Concluded  from,  page  324.) 

IV,  DrfendanU  at  WUne$ie9  for  themtelves. — 
Mr.  Evelyn  Ashley,  a  son  of  Lord  Shaftesbury, 
has  succeeded  in  carrying  to  a  second  reading 
in  the  House  of  Commons  a  bill  to  enable 
defendants  In  criminal  cases  to  testify  for 
themselves.  l)hc  bill  is  substantially  the 
«ame  with  thosei  now  in  force  in  most  of  the 
states  in  this  country,  and  contains  the  proviso, 
10  tMwiliar  to  ourselves,  that  <'  the  neglect  or 
refusal  of  any  prisoner  or  defendant  at  any 
trial  to  give  evidence  under  the  provisions  of 
this  act  shall  not  create  any  presumption 
against  him,  nor  shall  reference  be  made  to, 
or  any  comment  made  upon,  such  neglect  or 
refusal  during  such  trial." 

The  bill  was  advocated,  as  we  learn  from  the 
London  Law  Timet  of  April  18,  1878,  by  Sir 
Henry  James,  an  eminent  counsel,  who  said, 
speaking  of  defendants  on  trial :  ^<  But,  if  they 
were  not  guilty,  could  there  be  any  greater 
injustice  than  saying  to  them,  <You  are 
innocent;  yon  can  clear  yourself  if  you  are 
allowed  to  speak,  but  the  law  says  it  would  not 
be  just  for  you  to  have  an  opportunity  of  clear- 
ing yourself,  and,  therefore,  you  cannot  be 
beard.'  "  And,  again  :  <<  He  could  not  conceive 
any  more  natural  desire  on  the  part  of  an 
innocent  man  than  that  he  should  stand  face  to 
face  with  his  accusers — not  with  his  tongue 
tied,  for  there  could  be  no  greater  injustice  to 
him  than  to  compel  him  to  be  silent  Why 
should  he  not  be  allowed  to  speak  when  he 
stood  in  peril  of  life,  liberty,  and  property  ? 


There  could  be  no  benefit  to  the  innocent  man 
ill  forbidding  him  to  speak." 

The  bill,  however,  is  vigorously  opposed  in 
the  Law  Timet  by  a  contributor  who  argues  that 
the  right  to  make  a  statement   to    the   jury 
already  belongs  to  a  defendant  on  trial,  and 
that  to  put  him  on  his  oath  does  not  add  to  the 
credibility  of  his  statement,  or  in   any   way 
enhance  the  weight  of  what  he  says.    R.  v. 
Malings,  8  C.  &  P.  242,  is  cited  as  establishing 
the  defendant's  right  to  make  such  a  statement. 
This  objection  to  the  bill,  however,  is  of  little 
weight.    Even  if  a  right  by  the  defendant  to 
make  a  statement  to  the  jury  be  recognized  in 
principle,  it  is  a  right  which  defendants  rarely 
avail  themselves  of,  for  two  obvious  reasons : 
In  the  first  place,  a  statement  made  by  a  party 
who  does  not  subject  himself  to  cross-examina- 
tion has  little  logical  weight.    In  the  second 
place,  such  statement,  not  being  under  oath,  is 
not   evidence,    and    is    so   treated    on   trial. 
Counsel  for  the  prosecution  tell  the  jury  that 
the  statement  is  not  evidence,  and   the  judge 
sustains  the  position,  and  the  jury  brush  aside 
the  statement  as  not  entitled  to  affecfc  their 
deliberations.    Hence  it  is  that  the  right,  if  it 
*  exists,  has  &llen  into  disuse. 

More  serious  are  the  remaining  objections 
made  by  the  writer  in  the  Late  Times.  The 
clause  in  the  statute  requiring  that  no  pre- 
sumption should  be  raised  against  the  defend- 
ant for  declining  to  present  himself  as  a 
witness  is,  it  is  argued,  absurd.  «  Were  it  not," 
so  it  is  said,  "  that  the  subject  is  a  most  serious 
one,  we  should  be  inclined  to  smile  at  the  per- 
fect absurdity  of  such  a  provision.  If  a  man 
has  an  opportunity  of  denying,  upon  his  oath, 
the  truth  of  a  charge  made  against  him,  and 
does  not  avail  himself  of  it,  how  in  the  name 
of  common  sense  can  a  jury  be  restrained  from 
presuming  against  him  ?  They  would  naturally 
say :  <  This  man  does  not  venture  to  swear  that 
he  is  innocent ;  he  must,  therefore,  be  guilty,' 
An  act  of  Parliament  can  effectually  deal  with 
legal  presumptions,  but  it  is  out  of  its  power  to 
regulate  moral  presumptions." 

We  have  had  the  same  difficulties  in  the 
United  States,  and  in  several  states  it  has  been 
proclaimed  that  presumptions  arising  from  the 
defendant's  £ulure  to  testify  are  instinctive 
mental  processes  which  it  is  beyond  the  power 
I  of  legislatures  or  courts  to  control.    See  The 
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state  r.  Ober,  52  N.  H,  459  ;  The  State  v.  Law- 
rence, 57  Me.  674 ;  The  State  v.  Bartlett,  65 
Me.  200 ;  Calkins  v.  The  State,  18  Ohio  St.  3«6. 

Tet)  on  the  other  hand,  it  is  possible  for  a 
court  to  stop  any  reference  to  such  a  presumption 
on  the  port  of  counsel,  and  to  leave  the  case  to 
the  jury,  with  instructions  that  they  are  to  be 
governed  solely  by  the  evidence  produced  in 
the  case,  putting  the  question  in  such  a  way 
that  the  jury  will  feel  themselves  thus  limited. 
And  of  this  we  have  several  emphatic  illustra- 
tions. See  The  State  v.  Cameron,  40  Yt.  555 ; 
McKensie  v.  The  Stote,  2G  Ark.  334 ;  Crandell 
V.  The  People,  2  Laus.  309 ;  Knowles  v.  The 
People,  15  Mich.  408. 

The  same  objection  that  is  made  to  the 
statute  now  before  us  might  be  made  to 
statutes  enabling  defendants  in  criminal  cases 
to  take  depositions  of  absent  witnesses,  or  to 
have  a  change  of  venue  in  case  of  public 
prejudice  against  them  at  the  place  where  the 
indictment  is  found.  It  would  be  no  valid 
objection  to  the  passage  of  these  statutes  that 
they  would  subject  the  defendant,  in  case  he 
should  not  avail  himself  of  their  privileges,  to 
tne  presumption  that,  if  he  had  taken  the  depo- 
sitions of  witnesses  who  were  absent,  these 
depositions  would  have  told  against  him ;  or 
that,  if  he  had  obtained  a  change  of  venue,  the 
public  horror  at  his  guilt  would  pursue  liim 
wherever  he  was  tried. 

The  remaining  objection  is  put  as  follows : 
<<  Assuming,  however,  that  he  elects  to  give  ev- 
idence upon  oath,  the  prosecuting  counsel  will 
have  a  perfect  right  to  cross-examine  him  to 
the  fullebt,  and  the  accused  will  be  bound  to 
answer — however,  by  doing  so,  he  may  crimin- 
ate himself;  and  in  this  way  we  shall  have,  in 
all  its  most  objectionable  forms,  the  odious  and 
un-English  system  of  interrogating  prisoners. 
In  the  hands  of  a  skilful  prosecuting  counsel, 
the  most  innocent  man  might  fare  exceedingly 
bad,  and,  by  incomplete  answers  to  craftliy-put 
questions,  may  compromise  himself  to  a  most 
serious  degree.  Under  such  circumstances  it  is 
not  likely  that  even  the  perfectly  innocent  will 
venture  to  give  evidence  upon  oath,  the  more 
especially  when  he  knows  that  by  giving  such 
evidence  he  will  confer  upon  the  prosecuting 
counsel  aright  of  reply." 

That  a  defendant,  on  becoming  a  witness, 
cannot  shield  himself  on  the  ground  of  sejf- 


crimination,  on  his  crosa-ezamination,  has  been* 
abundantly  settled  in  the  United  States.  See 
the  State  v.  Ober,  52  N.  H.  459 ;  The  Common- 
wealth  V.  Lannan,  13  Allen,  563 ;  The  Com- 
monwealth 0.  Morgan,  114  Mass.  255  ;  Connors 
V.  The  People,  50  N.  Y.  240  ;  The  SUte  v.  Har- 
rington, 12  Nev.  125,  and  other  cases  cited  in 
Whart.  on  Et.,  sec.  484. 

So  £Eir,  however,  from  the  rulings  in  this  re- 
spect driving  defendant!  from  the  witness-box^ 
the  cases  are  now  very  rare  in  which  defendants 
do  not  avail  themselves  of  the  privilege  the 
statute  gives,  notorious  as  are  the  drawbacks 
thus  imposed  upon  the  privilege.    Nor,  after  aJir 
are  these  drawbacks  such  as  seriously  interfere 
with  the  eliciting  of  truth.      A  defendant,  for 
instance,  who  sets  up  a  false  alibi  in  his  own 
testimony  is  likely  to  l)e  caught ;  but  so  is  a.de- 
fendant  who  undertakes  to  prove  a  false  aUbi 
by  the  testimony  of   others.    There  is  this,, 
however,  in  his  favor  when  he  is  himself  on  the 
stand :  he  is  not  likely,  if  his  cause  be  good,  to 
be  injured  to  the  extent  he  is  likely  to  be,  if  hi» 
case  rests  on  the  testimony  of  friends  who,  witk 
an  imperfect  knowledge  of  the  facts,  are  led  br 
their  zeal  to  testify  more  than  they  know.      If 
he  be  innocent,  and  answers  fully  to  queatiors^ 
put  to  him,  cross-examination,  the  more  thoi- 
.  ough  it  is,  will  the  more  thoroughly  exhibit  h  s 
consistency.     If  he  is  fiibricating  a  defence,  .t 
is  right  that  the  explosion  of  his  fobrication 
should  tell  against  him.     It  may  be  said  that 
an  innocent  man  will,  in  his  desperation,  fabri- 
cate  a  defence  when  put  on  the  witness-staoc. 
But  innocent  men  are  equally  likely  to  connive 
at  the  fabrication  of  defences  by  witnesses  cr 
counsel ;  yet  this  is  no  reason  why  defendants 
should  be  precluded  from  having  counsel  cr 
calling   witnesses.      Aside  from  these  view-i, 
there  arc  points  in  a  defence  (e.  ^.,  the  defeno- 
ant's  impression,  in  a  homicide  case,  of  the  dan- 
ger of  an  attack),  as  to  which  the  defendant  U 
the  only  person  from  whom  the  facts  are  to  be 
obtained.    It  is  a  narrow  rule  which  would  pre- 
vent such  a  witness  from  being  examined  if  he 
offer  himself  for  examination. 

So  far  as  concerns  the  United  Statei^,  we  can- 
not study  the  reports  of  trials  which  have  taken 
place  since  the  rehabilitating  statutes,  without 
seeing  that  these  statutes  in  the  main  conduce 
to  promote  public  justice  by  enabling  each 
case  to  be  determined  more  fully  on  it^  merits. 


THE  LEGAL  NEWS. 


381 


The  chances  of  the  convictioii  of  the  innocent 
hare  heen  greatly  diminished,  while  those  of 
the  conyiction  of  the  gniltj  have  certainly  not 
been  decreased. — Fbancis  Wharton,  in  Southern 
Law  Beview,  (June,  1878). 


TRIAL  BY  JURY, 

This  is  a  subject  on  which  much  nonsense 
ifi  spoken  and  written.  Trial  by  yaxj  hag  the 
advantage  of  immemorial  usage  upon  its  side. 
The  freest,  most  ciyilized,  and  advanced  nations 
— England  and  America — ^have  jealously  guard- 
ed it  as  an  effectual  defence  and  protection  of 
th)eir  civil  rights.  Their  example  has  been 
followed,  in  the  criminal  department  of  law  at 
least,  by  other  enlightened  nations  as  fiist  as 
they  have  broken  the  chains  of  tyranny, 
prejudice,  or  ignorance.  But,  of  late,  there  has 
sprung  up  in  this  country  a  wide-spread  dis- 
position— and  that,  too,  in  the  minds  of  many 
of  the  best  informed — ^to  question,  and  even 
deny,  the  utility  and  sense  of  continuing  the 
jury  system  in  civil  cases,  although  they  freely 
admit  that  it  is  the  best  system  yet  devised  for 
the  trial  of  criminal  cases. 

They  say  there  is  no  magic  in  a  name.  A 
system  which  may  be  efficient,  and  which  may 
have  acquired  renown,  when  applied  in  one 
mode,  may,  when  regarded  in  another  light, 
and  applied  in  other  circumstances  to  a  different 
state  of  things,  be  productive  of  inconvenience, 
uncertainty,  injustice,  and  ruin.  That  the 
system  has  been  found  beneficial  in  criminal 
trials  is  not  conclusive  as  to  its  fitness  for  all 
trials  whatsoever.  They  represent  that  our 
criminal  jurispnidence  is  simple;  that  it  is 
learned  without  protracted  study  ;  that  it  forms 
but  a  little  part  of  professional  education ;  and 
what  the  gentlemen  of  the  law  treat  with  such 
easy  indifference,  it  would  not  be  diificult  for 
an  unlettered  jury,  under  the  direction  of  a 
judge,  to  comprehend  and  apply.  The  fact  to 
be  ascertained  is  generally  divested  of  those 
complicated  matters  which  create  all  the 
difficulty  in  the  determination  of  the  matters 
of  civil  right.  A  crime  has  been  committed, 
and  the  proof  adduced  to  bring  home  the  guilt 
of  the  accused  is  in  few  cases  beyond  the  under- 
Btaoding  of  a  jury.  The  nature  of  the  trial 
excites  their  interest  and  enlivens  their 
attention ;  the  mode  of  procedure  is  calculated 
to  enlighten  even  the  dullest,  and  the  high  ' 


responsibility  which  humanity  feels  at  issuing 
an  award  of  life  or  death  removes  a  criminal 
trial  beyond  the  reach  of  considerations  which 
must  decide  the  competency  of  juries  for  the 
settlement  of  matters  civil.  A  nation  tenacious 
of  its  liberties  could  not,  moreover,  in  political 
cases,  endure  that  these  should  be  annihilated 
without  the  free  consent  of  the  citizens  by 
whom  they  were  secured.  Judges,  elevated 
above  their  position  in  society,  might  have  no 
sympathy  with  the  motives  that  actuated  the 
accused,  but  which  found  a  welcome  reception 
in  the  hearts  of  his  fellow-citizens.  In  all 
countries  judges  are  generally  the  organs  of  the 
government)  though  less  so  in  the  United 
States  than  elsewhere ;  and  the  jealousy  with 
which  their  proceedings  are  regarded  has  found 
too  just  a  foimdation  in  the  frequency  with 
which  their  powers  have  been  abused.  To  give 
them  the  power  of  deciding  on  the  guilt  of 
criminals  would  prove  detrimental  to  the  well- 
being  of  society,  by  shaking  public  confidence 
in  the  officers  by  whom  its  peace  is  to  be 
preserved.  On  subjects  of  great  public  interest, 
where  popular  excitement  has  taken  the  reins 
from  reason,  and  popular  passion  has  created 
indifference  to  consequences,  it  would  stimu- 
late insurrection,  or  create  suspicion,  anarchy, 
and  discontent,  were  such  excesses  checked 
but  by  the  people  themselves.  In  short,  to 
impose  this  duty  on  the  judges  would  be  to  dig^ 
the  grave  of  the  purest  virtue,  which  would 
inevitably  sink  beneath  the  malignity  of 
popular  detraction. 

It  is  claimed  that  in  criminal  justice  the 
simplicity  of  the  procedure,  the  general 
simplicity  of  the  fact  to  be  tried,  and  the 
general  principles  of  justice  tempered  with 
humanity  which  ought  to  guide  the  decision, 
render  the  rude  judgment  by  twelve  unlettered 
men  fit  enough ,  for  serving  the  object  of 
criminal  justice.  That  an  erroneous  verdict 
here  is  not  fraught  with  such  gross 
oppression  as  in  a  civil  matter ;  society  is  the 
opposing  litigant  to  the  accused ;  its  broad  and 
ample  shoulders  can  well  l)ear  that  one 
unprincipled  adventurer  should  be  let  loose  for 
a  little  longer  to  weigh  upon  them-~to  add  an 
additional  wrong  to  those  which  a  stupid  jury 
has  let  pass  unpunished— consoling  itself  with 
the  reflection  that  it  is  better  it  should  be  so 
than  have  an  after-resurrection  of  repentance, 


332 


TUB  LEGAL  NEWS. 


<^n  proof  of  the  innocent  being  condemned. 
That  a  rough  and  sound  verdict  of  this  kind 
doeg  not,  indeed,  in  any  case  defeat  the  object 
of  the  trial.  Though  the  punishment  which 
the  law  imposes  as  a  consequence  of  a  verdict 
of  guilty  cannot  follow,  yet  the  accused  cannot 
retire  from  his  long  interview  with  the  judicial 
authorities  unaffecte<i  by  the  narrow  escape 
which  he  has  had ;  and  the  solemnity  of  the 
trial  operates  often  as  much  in  the  way  of 
example  as  the  horror  of  the  execution. 

But  the  same  persons  who  agree  in  the  views 
just  expressed,  and  urge  the  expediency,  and 
even  necessity,  of  a  jury  in  criminal  trials,  at 
once  deny  that  they  liave  any  meaning  or  appli- 
cation in  regard  to  civil  cases.  Here,  they  say, 
the  jury  in  favouring  A  do  injustice  to  B,  and, 
while  an  approximation  to  a  correct  judgment 
on  the  evidence  is  all  that  Is  required  of  a  crimi- 
nal jury— their  leaning,  it  is  supposed,  being  to 
mercy— it  is  essential  in  civil  cases,  to  avoid 
rendering  the  whole  proceeding  a  very  mockery, 
and  the  verdict  of  the  jury  a  libel  upon  justke, 
to  weigh  in  the  nicest  scales  the  whole  circum- 
stances of  the  case,  to  its  minutesl^particular ; 
to  subject  the  law  to  crude  notions  of  justice^  or 
the  rules  of  evidence  to  the  fanciful  presump- 
tions from  character  or  preconceived  opinions. 

It  cannot  be  denied  tliat  plausible  arguments 
may  be  urged  against  the  fitness  of  a  jury  to 
determine  the  intricate  questions  that  often 
arise  in  civil  actions.  Nor  will  it  be  thought  a 
sufficient  answer  to  say  that  the  system  has  in 
this  and  the  mother  country  antiquity  to  recom- 
mend it.  We  live  in  times  when  this  plea  \fi 
treated  with  small  respect.  A  better  reason  for 
the  continuance  of  an  institution  must  be  given 
than  that  it  has  been  handed  down  to  us  by  our 
fore&thers,  although  this  alone  ought  to  raise  a 
presumption  in  its  favor,  and  throw  upon  an 
opponent  the  burden  of  proving  his  objection. 

*'When  the  English  adopted  trial  by  jury,  they 
were  a  semi-barbarous  people ;  they  have  since 
become  one  of  the  most  enlightened  nations  of 
the  earth,  and  their  attachment  to  this  institu- 
tion seems  to  have  increased  with  their  increas- 
ing cultivation.  They  have  emigrated  and  colon, 
ized  every  part  of  the  habitable  globe  ;  some  have 
formed  colonies,  others  independent  states  ;  the 
mother  country  has  maiatained  its  monarcbial 
constitution ;  many  of  its  offspring  have  founded 
powerful  republics  ;  but  everywhere  they  have 


boasted  of  the  privilege  of  the  ti-fal  by  jury. 
They  have  established  it,  or  hastened  to  re- 
establish Of  in  all  their  settlements.  A  judicial 
institution  which  thus  obtains  the  suffrages  of  a 
g^reat  people  for  so  long  a  series  of  ages,  which 
is  zealously  reproduced  at  every  stage  of  civili- 
sation, in  all  the  climates  of  the  earth,  and 
under  every  form  of  human  government,  cannot 
be  contrary  to  the  spirit  of  justice." 

In  his  great  work,  <<  Democracy  in  America," 
M.  De  Tocqueville  thus  speaks  of  trial  by  jury 
in  civil  causes : 

"  The  institution  of  the  jury,  if  confined  to 
criminal  causes,  is  always  in  danger ;  but,  when 
once  it  is  introduced  in  civit  proceedings,  it 
defies  the  aggressions  of  time  and  man.  If  it 
had  been  as  easy  to  remove  the  jury  from  the 
manners  as  from  the  laws  of  England,  i  t  would 
have  perished  under  the  Tudors ;  and  the  civil 
jury  did  in  reality,  at  that  period,  save  the  liber- 
ties of  England.  In  whatever  manner  the  jury 
be  applied,  it  cannot  fail  to  exercise  a  powerful 
influence  upon  the  national  character ;  but  this 
influence  is  prodigiously  increased  when  it  is 
introduced  into  civil  causes.  The  jury,  and  more 
especially  the  civil  jury,  serves  to  communicate 
the  spirit  of  the  judges  to  the  minds  of  all  the 
citizens  ;  and  this  spirit,  with  the  habits  which 
attend  it,  is  the  soundest  preparation  for  free 
institutions.  It  imbues  all  classes  with  a  respect 
for  the  thing  judged,  and  with  the  notion  of 
right.  If  these  two  elements  be  removed,  the 
love  of  independence  becomes  a  mere  destructive 
passion.  It  teaches  men  to  practice  equity  ; 
every  man  learns  to  judge  his  neighbor  as  he 
would  himself  be  judged.  And  this  is  especially 
true  of  the  jury  in  civil  causes ;  for,  whilst  the 
number  of  persons  who  have  reason  to  appre- 
hend a  criminal  prosecution  is  small,  every  one 
is  liable  to  have  a  law  suit  The  jury  teaches 
every  man  not  to  recoil  before  the  responsibility 
of  his  own  action,  and  impresses  him  with  that 
manly  confidence  without  which  no  political 
virtue  can  exist.  It  invests  every  citizen  with  a 
kind  of  magistracy ;  it  makes  them  all  feel  the 
duties  which  they  are  bound  to  discharge 
towards  society,  and  the  part  which  they  take 
in  its  government.  By  obliging  men  to  turn 
their  attention  to  other  affairs  than  their  own,  it 
rubs  off  that  private  selfishness  which  is  the  rust 
of  society.'* 

He  moreover  claims  that  it  is  a  great  inatru- 
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ment  for  the  education  of  the  people :  that  it 
contributes  powerfully  to  form  the  judgment  and 
increase  the  natural  intelligence  of  the  people. 
It  may  be  regarded  as  a  gratuitous  public 
school,  erer  open,  in  which  every  juror  learns  his 
rights,  enters  into  daily  communication  with 
the  most  learned  and  enlightened  members  of 
the  upper  classes,  and  becomes  particularly  ac- 
quainted with  the  laws^which  are  brought  within 
the  reach  of  his  capacity  by  the  efforts  of  the 
bar,  the  advice  of  the  judge,  and  even  [by  the 
passions  of  the  parties ;  that  the  practical  intelli- 
gence and  political  good  sense  of  the  Americans 
are  mainly  attributable  to  the  long  use  which 
they  have  made  of  the  jury  in  civil  causes. 

These  are  weighty  reasons  in  favor  of  the 
Jury  system.  And  they  are  borne  out  by  the 
advancement  and  experience  of  other  nations. 
The  Danish  Jurist,  Bepp,  well  expresses  his 
views  when  he  says :  <<AU  modem  nations,  (Eu- 
ropean and  American  at  least),  in  so  far  as  they 
dare  express  their  political  opinions,  though  dis- 
agreeing in  many  other  points  in  politics,  seem 
to  agree  in  this  :  that  they  consider  trial  by  jury 
as  a  palladium^  which,  lost  or  won,  will  draw  the 
liberty  of  the  subject  along  with  it  In  the 
many  constitutions  which  have  been  projected 
or  established  in  the  nineteenth  century,  most 
other  things  were  dissimilar  and  local ;  this 
alone  was  a  vital  point,  tipunctum  aalient^  from 
which  it  was  expected  that  the  whole  fabric  of  a 
liberal  conatitntion  would  be  spontaneously 
dated."  And,  in  all  revolutionary  movements 
in  the  nations  of  the  continent,  this  mode  of 
trial  has  been  put  in  the  van  of  their  demands. 

Trial  by  jury  makes  the  law  plain  to  the  com- 
i)rehension  o^  and  popular  with,  the  people, 
whom  it  most  concerns.  It  was  said  of  Socrates 
that  he  first  drew  philosophy  from  the  clouds, 
and  made  it  walk  upon  the  earth.  And  of  the 
civil  jury  it  may  also  be  said  that  it  is  an  insti- 
tution  which  draws  the  law  from  the  clouds  of 
technicality  and  abstraction,  in  which  it  is  prone 
to  hide,  and  makes  it  walk  upon  the  earth,  and 
familiarize  itself  with  the  unlearned  and  poor, 
and  teach  them,  as  well  as  the  more  favored,  the 
nature  and  extent  of  their  legal  rights  and 
remedies. 

The  object  of  all  judicial  investigation  is  the 
diicoveiy  of  truth.  Suppose  the  jury  were 
abolished ;  what  shall  we  substitute  in  its  place  ? 
Shall  we  place  upon  the  judge  the  burden  of 


deciding  both  the  law  and  the  fiict  ?  Forsyth, 
in  his  «  History  of  Trial  by  Jury,"  says :  "  To 
say  nothing  of  the  exhaustion  of  mind  which 
would  be  felt  by  a  judge  called  upon  in  the  rapid 
succession  of  tauses  tried  at  nkipriua  to  weigh 
contradictory  evidence  and  balance  opposing 
probabilities,  although  it  may  sound  paradoxical, 
it  is  true  that  the  habitual  and  constant  exercise 
of  such  an  office  tends  to  unfit  a  man  for  its  due 
discharge.  Every  one  has  a  mode  of  drawing 
inferences  in  some 'degree  peculiar  to  himself. 
He  has  certain  theories  with  respect  to  the  mo- 
tives thst  influence  conduct  Some  are  of  a 
suspicious  nature,  and  prone  to  deduce  unfavor- 
able conclusions  from  slight  circumstances.  But 
each  is  glad  to  resort  to  some  general  rule  hy 
which,  in  cases  of  doubt  and  difficulty,  he  may 
be  guided.  And  this  is  apt  to  tyrannize  over  the 
mind  when  frequent  opportunity  is  given  for 
applying  it.  But  in  the  ever-varying  transac- 
tions of  human  life,  amid  the  realities  stmnger 
than  fiction  that  occur,  where  the  springs  of 
action  are  often  so  different  from  what  they  seem, 
it  is  very  unsafe  to  generalize,  and  assume  that 
men  will  act  according  to  a  theory  of  conduct 
which  exists  in  the  mind  of  the  judge.  These 
views  are  just,  and  will  be  confirmed  by  every  • 
lawyer  of  capacity  and  experience. 

But  to  all  this  it  is  often  answered,  the  fieiult 
of  the  jury  system  consists  in  this :  that  it  is  a 
system  of  humbug  and,  frequently,  of  perjury. 
The  jury  are  set  apart  in  a  box  and  told  that 
they  are  judges.  The  lawyers  address  them  as 
judges.  The  judge  addresses  them  as  judges. 
To  be  sure,  he  tells  them  flatly  they  must  not 
meddle  wjth  the  law,  and  that  they  must  take  it 
from  his  mouth ;  but  he  tells  them,  also,  they 
are  the  judges  of  the  fact,  although  he  may 
probably  annul  their  verdict  because  they  have 
misjudged  the  fact  This  mode  of  treating  them 
aa  judges  flatters  their  vanity,  and  flatters  the 
vanity  of  the  populace,  who  are  told  they  are 
judged  by  their  country — meaning  thereby  that 
they  are  judged  by  each  other ;  whereas,  in 
reality,  their  transactions  are  judged  of  accord- 
ing to  law  as  expounded  by  professional  lawyers. 
Some  jurymen  think  themselves  judges,  occa- 
sionally try  to  judge  for  themselves,  but,  oppress- 
ed by  the  law  of  unanimity,  and  their  own  want 
of  experience  in  business,  they  are  compelled  to 
yield  after  an  ineffectual  struggle,  and  to  give 
way  to  a  majority  of  their  brethren,  who  usually 
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obej  the  direction  of  the  jadge.  The  iminority 
in  such  cases,  it  is  alleged,  are  sure  to  incnr  the 
guilt  of  perjurj,  and  sometimes  the  whole  Jury 
do  BO.  They  are  sworn  to  try  the  cause ;  but, 
instead  of  doing  so,  which  would  require  a  spe- 
cial exercise  of  judgment  in  each  man,  and 
thereby  lead  to  strife,  they  retire  for  safety  and 
ease,  to  apathy,  and  wait  to  hear  and  obey  the 
opinion  of  the  judge. 

All  this  is  wrong,  these  objectors  claim.  And 
they  enquire,  with  a  a  fine  show  of  indignation, 
Why  should  the  forms  of  a  barbaurous  age  be 
maintained  to  the  effect  ot  producing  deception  ? 
Why  should  not  justice  be  administered  under 
forms  consistent  with  truth  and  honesty  and 
sound  principle,  and  in  such  away  that  all  may 
understand  what  is  doing — that  a  man  may 
know  under  what  sort  of  goyemment  he  actually 
liyes,  what  place  he  holds,  and  what  place  other 
men  hold,  and  what  duties  they  perform  to  the 
community  ?  Why  should  jurymen  be  puffed  up 
with  the  notion  that  they  are  judges,  when  so 
many  inyentions  have  been  devised  to  limit  and 
annul  their  decisions,  and  have  even  been 
rightly  and  necessarily  devised,  as  all  admit  who 
know  anythiug  of  such  proceedings  ? 

It  appears  to  us  that  all  this  heat  and  all  tlicse 
objections  come  from  misconstruction  and  mis- 
understanding, wilful  or  ignorant  of  the  proper 
province  of  a  jury.  They  are  to  decide  the  con- 
troverted facts  of  a  cause,  under  the  law  as  given 
them  by  the  judge.  If  they  go  contrary  to  the 
law,  their  verdict  will  be  set  aside.  But,  as  to 
the  fiicts,  they  are  the  supreme  arbiters.  If  their 
verdict  is  against  all  the  evidence,  tlie  judge  will 
not  allow  it  to  stand.  But,  if  it  is  a  question 
of  the  weight  of  evidence,  however  much  there 
may  be  on  one  side,  and  however  little  on  the 
other,  and  whatever  the  judge's  private  opinion 
may  be,  the  conclusion  of  the  jury  upon  such 
evidence^  in  civil  causes,  must  stand. 

*  The  trial  by  jury,  then,  is  in  reality  a  trial 
by  one's  peers.  England  and  America  were  the 
first  countries  on  earth  that,  at  least  in  modern 
times,  attained  to  a  perfectly  fair  administration 
of  justice,  while  they  had  a  fixed  system  of  law. 
This  is  mainly  to  be  ascribed  to  trial  by  jury. 
One  great  value  of  a  trial  by  jury  consists  in 
the  control  over  judges  which  it  gives  to  the 
public.  Parties  meet  each  other  publicly ;  each 
brings  forward  his  evidence  publicly.  The  im- 
port of  the  case  on  both  sides  is  stated  before 


the  public.  The  judge  conducts  the  proceed- 
ings, and  virtually  decides  the  case,  in  the  face 
of  the  public.  The  use  of  the  jury  is  that  the 
judge  cannot  decide  the  cause  by  merely  de- 
claring, in  a  form  of  words,  that  the  plaintiff 
has  gained,  or  the  defendant  has  gained,  his 
cause.  A  dozen  ordinary  men  have  been  set 
apart,  by  lot,  in  a  box;  there  they  sit;  they 
have  heard  and  seen  all  that  passed,  and  the 
judge,  by  his  conduct  and  decisions  during  the 
trial,  must  satisfy  them  that  he  is  right.  If  he 
fail,  they  have  it  in  their  power,  for  a  time  at 
least,  to  put  a  negative  upon  his  judgment. 

Most  signal  benefits  result  from  this.  The 
people  are  constrained  to  elect  (we  believe  that 
the  election  of  judges  is  a  bad  system)  men 
experienced  in  business  and  learned  in  the  law. 
An  ignorant  man  in  such  a  situation  would 
never  be  able  to  control  the  lawyers,  and  would 
be  exposed  and  run  down  by  public  ridicule. 

The  judge  is  constrained  to  act  justly.  He 
must  act  righteously,  or  encounter  in£smy  and 
daily  discomfiture  from  the  opposition  of  juries 
to  his  opinions.  Hence  the  general  impartiality 
and  high  reputation  of  our  judges.  The 
Turkish  mollahs  or  cadis  are  said  to  yield 
readily  to  corruption.  Let  it  he  supposed  that, 
when  a  cause  is  called,  a  committee  of  the 
surrounding  mob  were  at  the  same  instant 
called  out  by  lot,  and  the  cadi  or  judge,  after 
hearing  the  cause,  compelled  to  convince  this 
committee  that  the  decree  pronounced  by  him 
is  just ;  it  is  evident  that  he  would  inunediately. 
or  from  necessity,  become  a  just  judge. 

Our  system  is  one  of  law,  and  not  one  of 
caprice.  It  is  correct  in  that  it  provides  that 
disputes  shall  be  decided,  not  by  ignorant  men, 
but  by  the  aid  of  judges  learned  in  the  law. 
Were  ordinary  persons  taken  by  dozens,  by  lot, 
from  the  mass  of  mankind,  to  decide  causes  with- 
out the  direction  of  judges,  the  country  would 
be  without  law.  Every  different  jury  would 
have  a  different  opinion  concerning  the  rules 
of  business.  In  other  words,  no  man  would 
know  how  to  act,  because  justice  would  be 
administered  according  to  no  fixed  or  recorded 
principles.  All  the  speculations  of  those  men 
who  propose  to  establish  local  or  popular 
tribunals,  to  decide  without  appeal,  are  the 
result  of  mere  ignorance.  Civilization  cannot 
make  progress  unless  the  principles  be  fixed 
and  certain  according  to  which  transactions  are 
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to  be  regulated,  and  principles  can  only  be 
recorded  and  adhered  to  by  men  who  make  the 
stady  of  them  the  chief  business  of  their  iiyes. 
Trial  by  jury  always  has  been  popular  with 
the  people,  and  in  spite  of  all  that  has  been 
said  against  it  of  late  years,  and  in  spite  of  its 
gross  abuse  in  many  instances,  it  has  not  only 
held  its  ground,  but  tbs  people  have  placed  it 
beyond  the  law-making  authority  to  tamper 
with  it,  by  embedding  it  in  the  constitution  of 
each  state.  And  Judge  Cooler,  in  an  article 
published  in  the  December  number  of  the 
American  Law  RegitUry  entitled  <*Some  New 
Aspects  of  the  Right  of  Trial  by  Jury,"  calls 
attention  to  the  fiict  that,  in  several  of  the  states, 
the  legislature  has  gone  beyond  the  constitution 
in  giving  importance  to  the  jury  by  diminishing 
the  functions  of  the  judge ;  taking  from  him 
entirely  the  right  of  assisting  and  guiding  the 
action  of  the  jury  in  sifting  and  weighing 
evidence,  which  was  an  important  part  of  his 
-duty  at  the  common  law.  The  judge .  is 
required  in  these  states  to  confine  his  charge 
strictly  to  a  written  presentation  of  the  law, 
and  is  inhibited  from  commenting  on  the  fiusts. 
This  is  the  case  in  Missouri.  Judge  Cooley 
says :  "  It  does  not  seem  to  have  occurred  to  any 
one  to  raise  the  question  whether,  in  preserving 
the  historical  right  of  jury  trial,  the  constitution 
has  not  guaranteed  the  functions  of  the  judge,  as 
well  as  those  of  the  jury ;  and  whether  it  was 
admissible  to  change  the  system  radically  in 
one  particular  more  than  another.  •  •  • 
It  is  surely  a  matter  of  some  importance  to 
know  whether  a  judge  may  be  made  a  cipher 
in  this  time-honored  tribunal,  and  whether  the 
agreement  of  twelve  men  in  a  certain  con- 
clusion on  the  fitcts,  however  accomplished, 
is  all  the  constitution  aims  al"  This  whole 
article  is  well  worthy  the  careful  consideration 
of  every  lawyer. 

While  we  deprecate  encroachment  upon,  or 
diminution  of^  the  functions  of  the  judge,  rightly 
understood,  as  they  existed  at  the  common  law, 
we  are  firm  believers  in  the  system  of  trial  by 
jury  in  both  criminal  and  civil  cases.  That  it 
might  be  modified  in  some  particulars  so  as  to 
increase  its  efficiency  without  in  the  least 
impairing  the  system,  we  also  believe.  But  it 
is  not  the  purpose  of  this  paper  to  discuss  this 
matter.  We  believe  the  system  the  best  yet 
devised  by  man  for  the  administration  of  justice. 


Taking  all  things  into  consideration,  it  is,  as  a 
rule,  the  best  for  suitors,  the  best  for  the  people, 
the  best  for  judges,  and  for  the  profession  of  the 
law.  Much  weight  is  to  be  given  to  the  delib- 
erate judgment  of  a  great,  brave,  thoughtful, 
intelligent,  and  progressive  people  in  &vor  of 
this  system,  which  they  have  long  tried,  which 
has  become  more  popular  the  more  intelli- 
gent and  great  they  have  become,  which  they 
have  found  efficient  in  the  administration  of 
justice,  and  which  they  declare  to  be  the 
palladium  of  their  liberties.  It  is  only  eminent 
and  exalted  nations  that  can  thus  believe  in 
trial  by  jury.  Where  the  mental  capacity  of  a 
nation  is  mean,  or  the  standard  of  public 
morality  low,  and  the  obligation  of  an  oath  is 
lightly  felt,  no  worse  system  could  be  devised. 

For  protecting  the  innocent,  the  jury  system 
is  most  efiiectual.  It  is  very  rare  that  an  inno- 
cent man  is  convicted.  To  say  such  a  catas- 
trophe never  happens  would 'be  to  deny  record- 
ed fiusts.  But,  before  it  can  happen,  the  accused 
has  many  opportunities  to  prove  himself  not 
guilty.  The  examining  and  committing  magis- 
trate, the  grand  jury  and  petit  jury,  and  the 
presiding  judge  must  all,  in  different  degrees, 
hi^ve  concurred  in  the  result.  And  this  is  not ' 
all,  for  the  court  oi  appeals,  to  which  the  con- 
victed may  appeal,  stands  ready  to  correct  any 
error  that  may  have  been  committed  in  the 
steps  leading  to  the  conviction. 

But  it  cannot  with  equal  truth  be  asserted, 
as  pointed  out  by  Mr.  Forsyth,  that  juries 
never  acquit  in  ordinary  cases  where  they 
ought  to  condenm.  «  This  is,  no  doubt^  the 
vulnerable  point  of  the  system :  that  feelings 
of  compassion  for  the  prisoner,  or  of  repug- 
nance to  the  punishment  which  the  law  awards, 
are  sometimes  allowed  to  overpower  their  sense 
of  duty.  They  usurp,  in  such  cases,  the  pre- 
rogative of  mercy,  forgetting  that  they  have 
sworn  to  give  a  true  verdict  according  to  the 
evidence.  But  it  is  an  error  at  which  humanity 
need  not  blush  ;  it  springs  from  one  of  the 
purest  instincts  of  our  nature,  and  is  a  symptom 
of  kindliness  of  heart  which,  as  a  national 
characteristic,  is  an  honour." 

That  our  judges  in  this  country  and  England 
are  held  in  higher  estimation  and  honor  than 
in  other  countries  is  due,  in  great  part^  to  the 
jury  system.  In  deciding  upon  fiu^ts,  opinions 
will  necessarily  vary,  and  judges,  like  other 
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men,  are  liable  to  be  mistaken  in  estimating 
the  effect  of  eTidence.  Everj  one  thinks  him- 
self competent  to  express  an  opinion  on  a  more 
question  of  &ct,  and  wonld  not  hesitate  tp 
comment  freelj  and  with  acrimonj  upon  the 
decision  of  a  judge  which,  on  such  a  question, 
happened  to  be  at  yariance  with  his  own.  The 
judge  would  incur  much  odium,  and  lose  much 
respect}  if,  in  the  opinion  of  the  public,  he  had 
decided  wrong  on  a  matter  of  &ct  about  which 
thej  believed  themselyes  as  well  able  to  deter- 
mine as  himself.  This  kind  of  attack  is  now 
saved  him  bj  the  intervention  of  the  jury.  He 
merely  expounds  the  law  and  declares  its  sen- 
tence, and  in  the  performance  of  this  duty,  if 
he  does  not  always  escape  criticism^  he  very 
seldom  incurs  censure.  And  it  may  be  said  that 
the  tendency  of  judicial  habits  is  to  foster  an 
astuteness  which  is  often  un&vorable  to  the 
decision  of  a  question  upon  its  merits.  No 
mind  feels  the  force  of  technicalities  so  strong- 
ly as  that  of  a  lawyer.  It  is  the  mystery  of 
his  craft,  which  be  has  taken  much  pains  to 
learn,  and  which  he  is  seldom  averse  to  exer- 
cise. The  jury  acts  as  a  constant  check  upon, 
and  corrective  of,  that  narrow  subtlety  to 
which  professional  lawyers  are  so  prone,  and 
subjects  the  rules  of  rigid  techicality  to  be  coi&- 
strued  by  a  vigorous  common  sense. 

And  DeTocqueville  is  right  when  he  says,  in 
substance,  that  the  jury,  which  seems  to 
restrict  the  rights  of  the  judiciary,  does,  in 
reality,  consolidate  its  power ;  and  in  no 
country  are  the  judges  so  powerful  as  where 
the  people  share  their  privileges.  It  is  es- 
pecially by  means  of  the  jury,  in  civil  causes, 
that  the  American  magistrates  imbue  the  lower 
classes  of  society  with  the  spirit  of  their  pro- 
fession. Thus  the  jury,  which  is  the  most 
energetic  means  of  making  the  people  rule,  is 
also  the  most  efficacious  means  of  teaching  it 
how  to  rule  well. 

The  members  of  the  legal  profession  ought 
to  be  the  last  to  denounce  the  jury  system,  or 
to  wish  to  see  it  in  any  way  impaired.  They, 
more  than  any  other  class  of  men,  have  been 
the  leaders  and  rulers  of  the  people  of  this 
country.  They  have  been  enabled  to  do  this 
by  their  influence  upon  the  minds  of  men  *,  and 
the  most  abundant  source  of  their  authority 
has  been,  and  is,  the  civil  jury.  Through  this 
medium  they  are  in  constant  intercourse  with 


the  people  ;  and,  to  their  honor  be  it  said,  they 
have,  in  that  intercourse,  so  impressed  the 
people  with  their  ability,  culture,  honor,  integ- 
rity, and  fitness  to  rule,  that  they  have  willingly 
chosen  them  as  their  law-makers  and  rulers. 

Of  the  abuses  of  the  jury  system  we  have 
not  space  to  speak.  Every  good  citixen  is 
interested  in  exposing  |  and  crushing  them . 
The  Olobt-fiemoerat  of  this  city  for  once  de- 
serves  well  of  this  whole  community  for  the 
thorough  and  fearless  manner  in  which  it  has 
made  known  to  'the  people  the  abuses  of  trial 
by  jury  in  this  city.  If  the  other  great  daily 
journals  of  the  country  would,  in  a  like  man- 
ner, point  out  these  abuses,  and  demand  their 
immediate  correction,  it  would  be  but  a  short 
time  before  they  would  be  entirely  reformed. 
If  error,  abuse  and  wrong  have  crept  into  the 
system,  the  true  remedy  is,  not  to  abolish  it, 
but  to  vigorously  go  about  abolishing  the  error, 
abuse,  and  ynong.^^Southem  Law  Reviev,  (bt. 
Louis). 


GENERAL  NOTES. 

Some  Bbqbmt  Casks. — In  vol.  6  of  DtUyt  Re- 
porttf  being  reports  by  the  Chief  Justice  of  the 
Court,  of  cases  argued  and  determined  in  the 
Court  of  Common  Pleas  for  the  city  and  county 
of  New  York,  several  points  of  interest  occur, 
among  which  may  be  noticed  the  following : — 
8mUh  V.  Reedj  p.  33  ;  A  boarding-house  keeper 
was  held  liable  for  the  loss  of  a  boarder's  prop- 
erty by  theft,  committed  by  a  stranger  permit- 
ted  by  a  servant,  in  the  employ  of  the  boarding- 
house  keeper,  to  go  into  the  boarder's  room. 
Hoffman  v.  Gallaher^  p.  42 :  Plaintiff  agreed  to 
paint  a  portrait  of  defendant,  which  should  be 
a  likeness  satisftictory  to  his  friends.  In  an  ac- 
tion for  the  price  of  the  portrait,  held  that  it  was 
not  competent  to  exhibit  the  portrait  to  the 
jury  to  enable  them  to  determine  if  it  was  a 
satis&ctory  likeness.  MeOtUre  v.  N.  F.  C,  f  II. 
R-  R.  R.  Co ,  p.  70 :  In  an  acticyi  for  personal 
injuries  for  negligence,  a  stipulation  by  defend- 
ant's attorney  as  a  condition  for  postponement, 
that  the  action  should  not  abate  if  plaintiff 
died,  held  valid  and  enforceable.  Matter  q/ 
Fineke,  p.  1 1 1  :  The  court  may  summarily  order 
an  attorney  to  pay  to  his  client  money  collected 
in  a  suit,  and  if  the  attorney  claims  a  lien  for 
professional  services,  he  is  not  entitled  to  a  jury 
to  determine  his  claim. 
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JUDICIAL  LIABILITY, 

Tke  case  of  Lan^  v.  Benedietf  a  report  of 
-which  appears  in  the  present  issue,  is  interests 
ing  as  a  very  recent  re-ezamiDatioii  of  the  law 
•concerning  judges  and  their  liability  for  judi- 
cial acts.  Lange  had  been  conyicted  of  an 
offence  for  which  the  punishment  prescribed 
by  statute  was  $200  fine  or  one  year's  imprison- 
ment. The  defendant,  Judge^Benedict,  preeid- 
ing  at  the  court,  sentenced  him  to  both  the  fine 
4knd  imprisonment.  Lange  paid  the  fine,  and 
then  applied  by  writ  of  habeaa  eorpiu  for  release 
from  imprisonment.  This  was  a  perfectly 
reasonable  and  natural  course,  and  it  might 
seem  that  even  th?  judge  who  had  made  the 
blunder  could  not  find  anything  in  it  to  object 
to.  But  the  writ  being  returned  before  him 
while  yet  holding  the  term  of  the  court  at 
which  the  conviction  was  had,  Judge  Benedict 
set  aside  the  former  sentence,  and  re-sentenced 
the  plaintiff  to  one  year's  imprisonment.  The 
case  was  carried  to  the  Supreme  Court  of  the 
United  States,  by  which  the  Judge's  act  was  de- 
clared to  have  been  without  authority  of  law, 
and  tike  release  of  Lange  was  ordered.  By  this 
time  the  latter  seems  to  have  become  angty  at 
the  treatment  to  which  he  had  been  subjected, 
and  he  brought  an  action  against  the  Judge, 
setting  up  the  facts  of  the  case,  alleging  that 
the  act  of  the  Judge  was  wilful  and  without 
authority,  and  claiming  damages  for  false  im- 
prisonment. At  the  outset  his  pretensions  ap- 
pear to  have  met  with  some  &vor,  for  the  de- 
fendant having  demurred  to  the  action,  on  the 
ground  that  he  was  not  liable  for  the  conse- 
quences of  any  act  done  by  him  as  a  judge  of  a 
court  of  general  jurisdiction,  the  demurrer  was 
overruled  at  Special  Term.  At  the  General 
Term,  however,  this  judgment  was  reversed 
and  the  demurrer  sustained,  and  the  N.  Y. 
Court  of  Appeals,  by  the  judgment  reported 
elsewhere,  has  affirmed  this  decision.  A  judge 
is,  therefore,  held  to  be  absolved  from  the  con- 
sequences of  illegal  acts,  even  wilfully  done, 
and  it  will  be  seen  by  the  authorities  cited  in 
the  judgment  that  the  doctrine  is  not  new. 


It  will  be  noticed  that  the  plaintiff  did  not 
allege  malice  on  the  part  of  the  Judge.  Such 
an  allegation,  however,  under  the  ruling  of  the 
Court,  would  not  prevent  the  declaiaHon  from 
being  demurrable,  and  we  can  see  no  great  dif- 
ference in  substance  between  an  illegal  act  wil- 
fully done,  i.  e.f  a  wilful  abuse  of  the  powers  of 
the  court,  and  an  illegal  act  done  with 
malicious  intent.  Our  contemporary  the 
Albany  Law  Journal,  remarks :  "  Perhaps 
such  a  rule  is  necessary  to  secure  independence 
to  the  judiciary ;  but  it  would  seem  that  a  per- 
son injured  by  a  gross  abuse  of  judicial  power, 
such  as  the  act  committed  by  defendant  was, 
should  not  be  remediless."  This  is  tsue.  Un- 
der our  system,  however,  the  remedy  is  clear. 
The  terrors  of  a  public  impeachment  are  at  the 
command  of  the  oppressed,  and  are  quite  suffi- 
cient to  make  the  most  obstinate  judge  listen 
to  reason.  But  happily  the  occasion  for  such  a 
remedy  will  seldom  arise,  and  certainly  it  is 
one  which  should  not  be  adopted  witiiout  grave 
cause. 


EVIDENCE  OF  EXPERTS  AS  TO 
FOREIGN  LAW. 

Knglish  judges,  in  the  more  recent  cases, 
have  looked  with  some  jealousy  upon  the  evi- 
dence of  experts  upon  questions  of  foreign  law* 
One  of  the  leading  authorities  on  the  subject 
is  7%e  Suuez  Peerage  ease,  1 1  C.  &  F.  85,  where 
the  House  of  Lords  permitted  the  late  Cardinal 
Wiseman,  as  a  Roman  Catholic  bishop  and  co- 
adjutor to  a  vicar  apostolic  in  this  country,  to 
give  evidence  as  to  the  matrimonial  law  of 
Borne.  Lord  Langdale  based  his  decision  on 
this  ground :  "  He  is  engaged  in  the  perform- 
ance of  responsible  public  duties,  and  connect- 
ed with  them ;  and  in  order  to  discharge  them 
properly  he  is  bound  to  make  himself  acquaint- 
ed with  this  subject  of  the  law  of  marriage. 
That  being  so,  his  evidence  is  of  the  nature  of 
that  of  a  judge.**  In  Van  Donekt  v.  TheUmon^ 
8  C.  B.  812,  the  Court  of  Common  Pleas  allowed 
the  law  of  Belgium  as  to  a  promissory  note  pay- 
able  in  that  country  to  be  proved  by  a  London 
hotel-keeper,  who  was  a  native  of  Belgium,  and 
had  formerly  carried  on  business  at  Brussels  as 
a  merchant  and  stockbroker.  Mr.  Justice 
Maule  observed  :  <<  Applying  one's  common 
sense  to  the  matter,  why  should  not  persons 
who  msy  reasonably  be  supposed  to  be  ac- 
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quftinted  with  the  subject  (though  they  have 
not  filled  any  official  appointment,  such  as 
judge,  or  advocate,  or  solicitor)  be  deemed  com- 
petent to  speak  upon  it  ?  •  •  •  All  persons, 
t  think,  who  practice  a  business  or  profession 
which  requires  them  to  possess  a  certain 
knowledge  of  the  matter  in  hand,  are  experts, 
S»  fiur  as  expertness  is  required."  On  the  other 
hand,  in  BriHow  y.  SequevUU,  6  Ex.  275,  the 
dourt  of  Exchequer  reftised  to  allow  the  law  of 
Prussia  as  to  a  question  of  stamp  duty  to  be 
proved  by  a  witness  who  had  merely  studied 
that  law  at  the  University  of  Leipsic.  Mr. 
Baron  Alderson  inquired  why,  if  the  evidence 
Were  admissible,  <•  may  not  a  Frenchman,  who 
has  read  books  relating  to  Chinese  law,  prove 
what  the  law  of  China  is."  This  decision  was 
followed  not  long  ago  by  Sir  James  Hannen 
(7fi  the  Goodt  qf  BoneUi,  24  W.  B.  256  ;  L.  B., 
I  P.  D.  69),  who  refused  to  decide  a  question  of 
the  testamentary  law  of  Italy  upon  Ihe  affidavit 
of  a  gentleman  who  described  himself  as  a 
<^  certified  special  pleader  "  and  « familiar  y^iih 
Italian  law,"  there  being  nothing  to  show  that 
his  familiarity  with  the  Italian  law  was  obtained 
otherwise  than  by  studying  it  in  this  country. 
And  the  same  Judge  gave  a  similar  decision  last 
vTeek  in  Cartwrighi  v.  Cartwright  and  Anderson^ 
an  undefended  divorce  suit,  the  marriage 
between  the  parties  having  been  celebrated  at 
Montreal.  In  order  to  prove  the  validity  of 
the  manage  according  to  the  law  of  Canada, 
the  counsel  for  the  petitioner  called  Mr. 
Bompas,  Q.C,  who  deposed  that  he  was  familiar 
iKth  Canadian  law,  having  pmcticed  for  many 
years  in  Canadian  appeals  before  the  Judicial 
Committee  of  the  Privy  Council,  which  is  the 
final  Court  of  Appeal  for  the  Dominion  of 
Osnada.  Sir  J.  Hannen  declined  to  admit  Mr. 
Bompas'  evidence  or  to  hold  that  an  English 
bftrrister  by  practicing  before  the  Privy  Council 
becomes  an  expert  as  to  any  system  of  law  in 
respect  of  which  the  Privy  Council  may  be  the 
Itaial  Court  of  Appeal.— i8So/»ettof«'  Journal, 


LiABB,  Void  ob  VoroABLB. — In  Daver^tort  v. 
The  Queen,  (London  L.T.,  Feb.  9, 1878,  p.  727), 
ffeld,  That  a  clause  in  a  lease  declaring  that  it 
tfudl  be  void  upon  a  breach  of  conditions  by 
Ibe  lessee,  means  that  it  is  voidable  only  at  the 
dplion  of  the  lessor,  even  if  the  condition  was 
imposed  by  statute. 


RSPORTS  AHD  H0TB8  0FCA8SS. 

SUPEBIOB  COURT. 

Montreal,  June  28,  1876. 

.lOHHSOW,  J. 

Ma8s6  v.   Hochblaga   Mutual  lareuaAXoa   (-o. 

Inturanee  PoUcif — Condition — Waiver. 

A  condition  in  a  policy  of  a  mutual  fire  iiMarmnoe 
company  proTided  that  in  osseanypromiMoir  noto  for 
the  fint  payment  on  any  deposit  note  shoald  ressain 
unpaid  for  3u  days  after  it  was  due.  the  policy  should 
be  void  as  to  cUims  occurring  before  payment  HeUy 
that  the  oompHny.  accepting  a  note  for  such  first  pay- 
menti  but  acknowledging  receipt  by  the  policy  as  for 
cash  paid,  iraived  the  condition. 

Johnson,  J.  This  is  an  action  to  recover  the 
amount  of  a  loss  by  Are  on  the  1 5th  August, 
1877,  under  a  policy  of  insuiance  for  three  years 
from  the  10th  March,  upon  an  engine  lathe  in 
a  building  described  in  the  policy.    The  plain- 
tiff  alleges   the  execution  of  the  policy,   the 
giving  of  his  deposit  note  for  $79.24,  and  the 
payment  of  the  first  assessment  on  it  amounting 
to  $11.89.    Then  he  alleges  the  fire,  and  de- 
struction of  the  thing  insured,  and  notice  cf 
loss.    The  defendants  plead,  besides  the  general 
issue,  two  pleas.    Bjrthe  first,  they  set  op  the 
19th  condition  of  the  policy,  which  providea 
that  in  case  any  promissory  note  for  the  first 
payment   on  any  deposit   note   shall  remala 
unpaid  for  thirty  days  after  it  is  due,  the  policy 
shall    be   void  as  affects  all    claims  for  loes 
occurring  during  the  time  of  such  non-payment^ 
subject,  however,  to  revival  after  payment ;  that 
the  plaintiff  gave  his  deposit  note  for  $79. 24^  a» 
alleged,  on  which  a  first   payment   of  $12.05 
ought  to  have  been  made    when   the  policy 
issued ;  but   instead   of  paying  that  sum  in 
money,  the  plaintiff  gave  his  note  at  thirty  daya, 
which  became  due  on   12th  of  April,  and  re> 
mained  due  at  the  tine  of  the  tire,  which  was 
on  the  1 5th  of  August.    Second,  the  defendants 
*et  up  the  1 2th  condition  of  the  policy,  by  which 
notice  of  fire  and  proof  of  loes  are  to  be  made- 
within  30  days  after  a  fire ;  and  they  also  set  up 
the  Provincial  Statute  of  Quebec,  40  Vic.  c.  72» 
sec.  28,  which  provides   for  such   notice  and 
proofis   of   claim,    and    obliges    the  company 
within  30   days  afterwards  to  ascertain  and 
determine  the  amount  of  loss,  and  notify  the 
claimant  of  their  determination  by  a  prepaid 
and  registered  letter,  and  makes  the  amount  of 
loss  payable  in  three  months  after  the  receipt. 
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cif  the  proofs :  and  they  say  the  plaintifif  violated 
both  conditions,  and  also  the  Statute.  The 
plaintiff  make8  two  special  answers :  first,  that 
these  conditions  are  no  part  of  the  policy,  not 
being  in  the  body  of  it,  but  only  printed  on  the 
liaick ;  and  that  the  receipt  for  the  deposit  note 
of  $79,  and  for  the  first  assessment  $11.89, 
are  conclusive,  and  a  waiver  of  the  condition. 
By  his  second  special  answer  he  says  that^the 
note  for  $12.05  was  in  &ct  paid  on  the  15th 
September,  and  the  risk  thereby  revived.  I  am 
clear  that  these  conditions  are  part  of  the  con- 
tract. The  application  for  insurance  makes 
them  so.  There  is  warning  given  by  an  express 
reference  to  them  on  the  printed  endorsement, 
and  the  plaintiff,  as  a  member  of  a  mutual 
company,  and  both  insured  and  insurer,  uses 
these  conditions  towards  other  members,  and 
must  be  held  to  them  himself. 

As  to  the  non-payment  of  the  note  given  for 
the  1st  assessment,  can  the  Plaintiff  prove  the 
note  at  all  in  the  fkce  of  the  policy  by  which  this 
corporation  under  its  seal  acknowledges  that 
the  Plaintiff  *^  has  deposited  in  the  hands  of  the 
^  directors  of  the  Company  his  note  on  demand 
*<  for  $79.42,  of  which  the  sum  of  $11.89  has 
**  been  paid  to  the  directors,''  and  further,  in  the 
face  oi  their  interim  receipt  that  the  Plaintiff 
<*  has  given  a  deposit  note  for  $79.24,  and 
«  made  a  cash  payment  thereon  of  $11.89." 

The  evidence  was  taken  under  reserve  of  ob- 
jection made  at  the  time,  and  on  looking  at  the 
case  now,  I  feel  no  hesitation  in  ruling  out  the 
evidence  on  that  subject.  The  point  is  not  now, 
under  this  first  special  answer,  as  to  the  effect  of 
this  19th  condition  if  it  could  be  legally  proved 
that  a  promissory  note  had  been  given,  and  was 
overdue  and  unpaid  at  the  time  of  the  fire ; 
but  whether,  when  the  Defendants  themselves 
acknowledge  in  writing  that  the  payment  was 
in  cash,  they  can  be  allowed  to  prove  the  re- 
verse of  what  they  have  admitted  in  the  con- 
tract. The  effect  of  a  payment  by  note  is  one 
thing  :  It  may  be  an  absolute  payment  in  cer- 
tain cases,  or  it  may  be  defeated  by  the  hap- 
pening of  the  condition,  t.  «.,  non-payment  at 
maturity  :  That  question  is  very  nicely  treated 
in  Benjamin  on  Sales,  c.2,  Book  IV,  on  payment 
and  tender;  but  what  I  am  concerned  with 
now  is  whether  this  corporation,  confessing 
ander  its  seal  that  it  has  received  payment,  can 
be  allowed  to  prove  that  it  has  not;  audit 


would  be  against  all  principle  to  allow  that  it 
can.  On  this  point  I  would  merely  refer  to 
the  collection  of  authority  in  Sansum's  digest, 
page  900  et  seq.,  where  it  will  be  seen  that  the 
point  has  been  over  and  over  again  decided  In 
accordance  with  the  Plaintiffs  first  special  an- 
swer. Therefore  the  question  raised  by  the 
second  special  answer  of  the  Plaintiff  made 
without  waiver  of  the  first,  that  this  note  had 
been  paid  on  the  15th  of  September,  whereby 
the  risk  revived,  is  not  reached.  There  is  no 
violation  of  the  condition  No.  19,  because  the 
Defendants  have  waived  it  by  express  admission 
in  the  contract,  which  prevents  the  proof  of  it. 
There  remains  therefore  the  question  of 
notice  and  proof  of  loss  under  the  twelfth  con- 
dition. Ui^K>n  this  point  I  am  against  the 
Plaintiff.  The  notice  and  proofs  required  by 
that  condition  have  not,  in  my  opinion,  been 
given  as  the  partiis  agreed  that  they  should  be 
given.  Notice  of  loss  was  to  have  been  given 
*<  forthwith  "  in  writing.  The  only  thing  in 
the  nature  of  notice  in  this  case  was  what  is 
contained  in  the  two  papers  produced  by  the 
Defendants  as  Exhibits  I  and  2.  They  are 
notices  by  a  Mr.  Babcock  acting,  as  he  says,  in 
his  own  interest,  and  in  that  of  the  Plaintiff. 
They  were  not  delivered  forthwith — nor  even 
within  thirty  days.  As  to  proofs  of  loss,  the  in- 
sured was  required  to  make  them  within  the  30 
days — so  that  the  Company  could  exercise  its 
right  within  the  time,  and  in  the  manner  stated 
in  the  2Sth  section  of  the  act.  The  assured 
seems  to  have  sworn  to  his  loss  by  attorney  : 
That  is  to  say  he  never  swore  to  it  at  all,  for 
his  attorney  could  surely  not  make  oath  to 
fiicts  known  only  to  the  principal.  Then  a  Mr. 
Annett  swears  to  the  value ;  but  not  the  dea- 
truction  of  the  thing  insured.  The  object  of 
such  a  condition,  which  is  evidently  to  put  the 
insurer  in  a  position,  within  a  reasonable  time, 
to  judge  of  the  facts,  is  obviously  frustrated,  if 
this  can  be  held  to  be  a  compliance  with  it. 
There  must  be  fiiir  play  on  both  sides. 

Action  dismissed. 
Lambfy  for  the  plaintiff. 

Lunn  <j-  Co.,  for  the  defendants. 


Williams  v.  Montbait. 

Discontinuance — CotU — Attomerf*  Right  to  pro^ 

ceed/or. 

Httld,  that  an  attorney  ad  litem  has  a  right  to  con- 
tinue the  suit  for  the  recovery  of  his  costs,  thoogb  hia 


340 


THE  LEGAL  NEWS. 


client  hM  agreed  to  diseontinue  the  case  irithoutooets 
^more  partieolarly  in  a  suit  by  a  wife  acainst  her 
hiuband,  when  the  settlement  was  obviously  made  by 
the  defendant  with  the  intention  of  depriying  th» 
attorney  of  his  costs. 

J0HX8OK,  J.  By  an  agreement  executed  be- 
fore notary  between  the  parties  to  this  case  on 
the  30th  November  last,  the  plaintiff  discon- 
tinued her  action  without  costs.  The  defendant 
now  comes  before  the  Court  and  asks  for  acle 
of  this  discontinuance,  and  of  his  consent  to  its 
terms.  There  has  been  no  notice  to  the  plain- 
tiff 's  attorneys  of  thiM  arrangement,  and  they 
cannot  be  bound  by  it.  Their  right  is  to  con- 
tinue the  proceedings  for  the  recoyery  of  their 
costs,  and  it  was  obviously  for  the  purpose  of 
defeating  this  right  that  the  arrangement  was 
made  between  the  parties  without  notice  to  the 
attorneys.  On  the  general  question  of  the  right 
of  parties  to  transact  to  the  prejudice  of  the 
attorneys  of  record,  there  is  a  most  unsatis&c- 
tory  conflict  of  decisions.  I  have  gone  through 
all  the  cases  ;  but  there  is  none  that  goes  the 
length  of  saying  that  in  a  case  where  the  de- 
fendant was  certainly  about  to  be  condemned 
to  pay  costs,  he  can  in  a  clandestine  manner 
get  the  plaintiff  (who  is  his  own  wife)  to  absolve 
him,  and  then  apply  that  arrangement  so  as  to 
oust  the  attorneys  who  had  fought  her  battle. 
On  the  contrary,  while  the  general  question 
seems  pretty  evenly  balanced  in  all  these  deci. 
sions,  there  is  a  case  that  stands  out  from  the 
others  as  authority  that  where  there  is  anything 
exceptional  in  the  defendants  motives,  as  there 
clearly  was  here,  he  cannot  get  the  benefit  of 
an  outside  arrangement  of  this  kind  to  the 
injury  of  the  attorney.  It  is  the  case  of  Riehardt 
V.  BiteMej  6  L.C  R.,  p.  98,  in  the  strongest  way 
condemnatory  of  the  defendant's  conduct.  The 
action  there  was  actually  dismissed  because  the 
plaintiff  had  been  got  to  sign  an  admission  that 
he  had  no  ground  of  action,  nevertheless  the 
defendant  was  condemned  to  pay  the  costs. 
After  all,  costs  are  a  matter  of  discretion  with 
the  Court,  and  on  the  whole,  after  reading  the 
defendant's  deposition,  I  ean  come  to  no  other 
conclusion  than  to  refhse  his  motion,  and  the 
other  party  asking  costs,  I  grant  acts  of  the  dis- 
continuance upon  payment  by  defendant  of  the 
costs  of  the  action. 

Maetnatter  ^  Co,  for  plaintiff. 

Jvdah  ^  Co.  for  defendant. 


Rhiauhi  v.  Caillv  bt  via. 

Obligation  by  Wife  for  Hiuband't  Debt. 

Held,  that  an  obligation  made  by  a  wife  to  repay 
money  adyanced  for  her  husband's  use  is  an  absolute 
nullity,  and  even  a  representation  by  the  wife  to  the 
lender.. that  the  money  was  for  herself,  does  not  affect 
the  case. 

•T0HM8OK,  J.  The  action  is  against  a  married 
woman,  $Sparie^  to  recover  $1,452.84,  principal 
and  interest  of  four  obligations  made  by  her,, 
with  her  husband's  authority,  in  favor  of  the 
Plaintiff.  The  plea  is  that  the  money  was  not 
for  her  benefit,  but  solely  and  exclusively  for 
the  benefit  of  her  husband  who  is  the  Plaintiff's 
brother.  It  appears  clearly  that  all  this  money 
was  paid  by  the  Plaintiff  either  to  the  Defen- 
dant's husband,  or  to  his  creditors  directly  or 
indirectly,  part  of  it  being  devoted  to  pay  a 
composition  he  had  made  with  them.  The  de- 
fendant's obligation  to  repay  this  money  is 
contrary  to  law, — and  this  applies  to  the  whole 
amount,  and  not  merely  to  part,  as  was  con- 
tended for  the  plaintiff.  It  was  said  that  the 
defendant  had  herself  represented  to  the  lender 
that  the  money  was  for  herself;  but  that  is 
nothing  :  It  is  not  an  obligation  naturtUe ;  but  a 
fraudt  d  la  Uxi  tt  d  fordre  public.  See  Marcade,. 
art.  1235,  No.  670,  vol.  4,  p.  513.  The  well 
known  case  of  Buckley  k  Brunelle,  and  the  au» 
thorities  cited  in  that  case  are  directly  in  point. 
The  action  must,  in  my  opinion,  be  dismissed 
with  costs. 

IjongprS  ^  Co.,  for  plaintiff. 
Jetif  ^  Co.,  ior  defendant. 


CaDIIUX   v.    CA.NADIAW    MCTL'AL    FiRI   Ina.   Co. 

Saim-ArrU — Concurrent  Write. 

HM,  that  A.f  on  a  judgment  against  B. ,  has  a  right 
to  issue  a  eaieie^Mrret  in  the  hands  of  C. ,  notwithstand- 
ing the  fact  that  eaune-arrftt  have  been  previously 
placed  in  the  hands  of  B.  by  creditors  of  A. 

JoHvsoN,  J.    The  plaintiff  issued  a  writ  of 

eaine-arrit  after   judgment    in    the  hands   of 

Larin  and  some  sixty  others.    The  defendants 

come  in  and  contest  the  right  of  the  plaintiff  to^ 

issue  the  writ  ;    and  they  want  to  ui^e  the 

transfer  by  the  plaintiff  to  his  brother  of  a  part 

of  the  claim    he  had  against  the  company. 

They  also  urge  the  issuiag  of  three  eaieie^rrfts 

in  their  hands  by  creditors  of  the  plaintiff.    All 

this  appears  to  me  to  have  nothing  to  do  with 

the  plaintiff's  right  to  issue  hiswrit^  and  to- 
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get,  the  evidence  of  the  garBishees  as  to 
whether  thej  have  anything  in  their  hands  he- 
longing  to  the  defendants.  It  may  haye  some- 
thing to  do  with  the  question  as  to  whom  tbe 
money  is  to  go  to  when  we  find  out  whether 
there  is  any.  The  parties  made  no  proof  before 
me  as  to  the  identity  of  the  plaintiff  in  this  case 
with  the  debtor  whose  money  was  seised  in  the 
defendant's  hands  in  the  other  cases,  and  as  fiur 
as  I  can  see,  if  the  parties  are  the  same  as 
those  mentioned  in  the  papers  filed,  one  of  the 
MtMM  in  the .  defendant's  hands  was  discon- 
tinued and  the  declaration  made  in  the  two 
others  was  never  contested,  so  that  there  would 
appear  to  be  very  little  ground  for  contesting  at 
all;  but  certainly  nothing  to  prevent  the  is- 
suing of  the  writ,  or  the  gamisheeF'  obedience 
toil 

Contestation  dismissed  with  cosu. 

Lomgfri  #  Co.  for  plaintiff. 

Ismn  4*  Co.  for  defendant. 


LIABILITY  OF  JUDGE  FOR  ERRONEOUS 
SENTENCE  TO  IMPRISONMENT. 

NEW    YORK    COURT    OF    APPEALS, 
MARCH  19,  1878. 

Lakoi  v.  BuriDiOT. 

Defendant  wm  UniUd  States  district  judge,  and 
plaintiiT  was  tried  at. a  Cireiiit  Court  held  by  him  upon 
an  indietment  for  embeisling  mail  bacs.  The  jniy 
found  plaintiiT cuiltj,  aad  that  the  value  of  the  mail 
ba«B  was  less  than  $25.  The  penalty  prescribed  in 
iuoh  ease  was  a  fine  of  $200  or  imprisonment  for  one 
year.  Defendant,  as  judfe,  sentenced  plaintiiT  to  pay 
a  fine  of  $200  and  be  imprisoned  for  one  year.  Plain- 
tiiT was  imprisoned  flye  days  and  he  paid  the  sum  of 
$200  to  the  elerk  of  the  court  as  a  fine,  and  the  same 
was  paid  by  the  clerk  to  the  forernment.  Plaintiff 
procured  a  writ  of  haheaa  eorgm  which  was  returned 
before  defendant,  who  was  holding  the  same  term  of 
eottit  at  which  plaintiiT  was  sentenced.  Defendant, 
upon  the  return,  yacated  and  set  aside  the  sentence, 
and  as  a  part  of  the  same  Judicial  act  and  orderi  passed 
judgment  anew  on  plaintiiT  and  re-sentenced  him  to 
be  imprisoned  for  the  term  of  one  year,  and  plaintiff 
was  imprisoned.  Under  proceeding  taken  by  plaintifT 
for  that  pnrposey  to  which  defendant  was  not  a  party, 
the  re-sentence  of  plaintiiT  was  set  aside  by  the 
Supreme  Oonrt  of  the  United  States  as  being  without 
authority  of  law.  In  an  action  for  imprisonment 
under  the  re-8entence»  brought  by  plaintifT  against 
defendant,  AeU,  that  the  act  of  defendant  was  done  by 
him  as  a  judge,  and  he  was  protected  by  his  judicial 
eliaiaeter  from  the  action  brought  by  plaintifT. 

FoLcnn,  J.  The  plaintiff  has  hrought  an 
action  against  the  defendant  for  false  imprison- 
ment and  detention  in  prison.    He  alleges  that 


it  was  wrongful  and  wilful,  witliout  just  .cause 
or  provocation.  He  does  not  allege  that  it  wa.*^ 
malicious  or  corrupt.  The  complaint  in  the 
*  action  sets  out  the  fiu^ts  in  extetuto,  upon  which 
the  plaintiff  relies.  To  this  the  defendant  has 
demurred,  stating  three  causes  of  demurrer; 
but  the  one  cause  relied  upon  is  that  the  com* 
plaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  is  well,  therefore,  to  state 
with  some  particularity  the  facts  which  are 
alleged,  or  are  conceded. 

In  October,  1873,  the  defendant  was  judge  of 
the  District  Court,  for  the  United  States,  of  the 
Eastern  District  of  New  York..  As  such,  by 
virtue  of  an  act  of  Congress,  he  presided  at  and 
held  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  for  the 
October  Term  of  that  year. 

The  plaintiff  was  at  that  time  arraigned  upon 
an  indictment  of  twelve  counts,  the  general 
purport  of  which  was  that  he  had  stolen, 
embesaled,  or  appropriated  to  his  own  use^ 
certain  mail  bags,  the  property  of  the  United 
States,  of  the  value  of  $25 ;  he  was  tried  upon, 
the  indictment;  the  verdict  of  the  jury  was^ 
generally,  that  the  plaintiff  was  guilty,  and  that 
the  value  of  the  mail  bags  was  less  than  $25. 

He  was  indicted  under  an  act  of  Congress 
which  declared  the  offence  and  affixed  the 
punishment.  By  that  act,  if  the  value  of  the 
mail  bags  taken  was  found  to  he  less  than  $25, 
the  punishment  for  the  offence  was  a  fine  of 
$200,  or  imprisonment  for  one  year. 

The  defendant,  sitting  as  such  judge,  and 
holding  that  court  at  that  term,  passed  judgment 
upon  the  plaintiff  and  sentenced  him  to  pay  a 
fine  of  $200  and  to  loe  imprisoned  for  one  year. 

It  is  manifest  that  the  punishment  thus 
imposed  was  more  than  that  affixed  to  the 
offence  by  the  act  of  Congress. 

The  plaintiff  paid  to  the  clerk  of  the  United 
States  Circuit  Court,  intending  it  in  full  pay- 
ment of  the  fine  so  imposed,  the  sum  of  $200. 
This  was  done  on  the  4th  day  of  November, 
1873,  and  during  the  same  term  of  the  court, 
and  the  clerk  made  certificate  that  that  sum  was 
then  on  deposit  in  the  registry  of  that  court. 

The  clerk  paid  the  money  into  the  office  of 
the  Assistant  Treasurer  of  the  United  States  in 
New  York  city,  in  that  circuity  to  the  credit  of 
the  Treasurer  of  the  United  States,  as  the  fine 
I  thus  imposed. 
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There  is  no  direct  allegation  in  the  complaint 
that  the  plaintiff  was  imprisoned  under  that 
sentence.  There  is  an  allegation  that  during 
the  same  term  of  that  court  a  writ  of  habeas 
corpus  was  granted  and  returned  into  that  court 
in  which  the  imprisonment  of  the  plaintiff  was 
made  to  appear.  It  may  be  taken  as  conceded, 
however,  that  the  plaintiff  was  actually  in 
prison  for  the  space  of  five  days  after  the  pro- 
nouncing of  that  sentence  and  before  ftirther 
proceedings  were  had.  At  the  same  term  of 
that  court,  the  defendant  sitting  and  holding 
that  court,  and  as  the  judge  thereof,  on  the 
return  of  that  writ,  vacated  and  set  aside  the 
sentence  above  set  forth,  and  at  the  same  time, 
a^d  as  a  part  of  the  same  judicial  act  and  order, 
passed  judgment  anew  upon  the  plaintiff,  and 
resentenced  him  to  be  imprisoned  for  the  term 
of  one  year.  Under  this  action  of  the  defendant 
the  plaintiff  was  imprisoned,  which  is  the 
alleged  wrongful  imprisonment  and  detention 
of  him  by  the  defendant.  Judicial  proceedings 
were  afterwards  had  on  behalf  of  the  plaintiff, 
the  end  of  which  was  that  the  Supreme  Court 
of  the  United  States  adjudged  the  resentence 
above  stated  to  have  been  pronounced  without 
authority,  and  discharged  the  plaintiff  from  his 
imprisonment.  It  does  not  appear  that  the 
defendant  was  a  party  to  the  proceedings  in  the 
Sapreme  C'ourt,  or  was  heard  or  represented 
there. 

On  this  state  of  facts  the  plaintiff  insists  that 
the  defendant  is  liable  to  him  in  damages. 

Tha  defendant  claims  that  tiie  Acts  show, 
that  all  which  he  did  he  did  as  a  United  States 
judge,  and  that  the  judicial  character  in  which  he 
acted  protects  him  from  personal  responsibility. 

In  our  judgment  the  question  between  the 
parties  is  brought  to  what,  in  words  at  least,  is 
a  very  narrow  issue.  Did  the  defendant  impose 
the  second  sentence  as  a  judge ;  or,  although 
he  was  at  the  moment,  oi  right^  on  the  bench, 
and  authorized  and  empowered  to  exercise  the 
functions  of  a  judge,  was  the  act  of  resentencing 
the  plaintiff  so  entirely  without  jurisdiction,  or 
so  beyond,  or  in  excess  of,  the  jurisdiction 
which  he  then  had  as  a  judge,  as  that  it  was  an 
arbitrary  and  unlawful  act  of  a  private  person? 
A  narrow  issue,  but  not  to  be  easily  determined 
to  the  satisfaction  of  a  cautious  inquirer. 

The  plaintiff  makes  a  preliminary  point,  that 
inasmuch    as  the    complaint    avers  that  the 


defendant  wrqngAilly  and  wilfully  and  without 
jurisdiction  falsely  imprisoned  the  plaintiff  ; 
that,  ^erefprc,  as  a  technical  mle  of  pleading, 
the  demurrer  having  admitted  the  allegatioiis 
of  the  complaint)  there  must  be  judgment  lor 
the  plaintiff.  But  the  complaint  does  not  rest 
satisfied  with  that  general  allegation.  It  rests 
the  general  allegation  upon  the  special  circom- 
stances  afterward  set  forth  in  it,  and  which  are 
made  up  of  all,  or  nearly  all,  the  fiscts  which 
we  have  above  recited.  So  we  have  to  consider 
them  as  well  as  the  general  allegation,  and  to 
treat  the  general  allegation  as  no  broader  or 
more  effectual  than  the  special  circumstances 
upon  which  the  complaint  rests  it. 

There  are  not  many  topics  in  the  law  which 
have  received  more  discussion  or  considention 
than  that  of  the  liability  of  a  penon  holding  ri 
judicial,  or  quasi  judicial  office,  to  an  action  at 
law  for  an  act  done  by  him  while  at  the  same  time 
exercising  his  office.  The  principles  which 
should  govern  such  action  are,  therefore,  well 
settled.  The  difficulty  in  satisftctorily  dia- 
poeing  of  a  particular  case  is  not  in  finding  the 
rule  of  law  upon  which  it  is  to  be  decided,  but 
in  determining  on  which  side  of  that  rule  the 
fiurts  of  the  case  do  lie.  The  general  rale, 
which  applies  to  all  such  cases,  and  which  ia  to 
be  observed  in  this,  has  been  in  olden  time 
stated  thus :  Such  as  are  by  law  made  judges  of 
another  shall  not  be  criminally  accused,  or 
mado  liable  to  an  action  for  what  they  do  as 
judges ;  to  which  the  Tear  Books  (43  Edw.  Ill, 
9  ;  9  Edw.  lY,  3)  are  cited  in  FUiyd  v.  Baker, 
12  Coke,  26.  The  converse  statement  of  it  is 
also  ancient ;  where  there  is  no  jurisdiction  at  all, 
there  is  no  judge,  the  proceeding  is  as  nothing. 
Perkins  v.  ProeUyr,  2  Wils.  382-4,  citing  the 
Marshalsea  case,  10  Coke,  65-76,  which  says; 
<<  Where  he  has  no  jurisdiction,  mom  eU  jada." 
It  has  been  stated  thus^  also :  No  action 
will  lie  against  a  judge  acting  in  a  judicial 
capacity  for  any  errora  he  may  conunit  in  a 
matter  within  his  jurisdiction.  Gwynm  v.  Poo/, 
Lutw.  937-1160.  It  has  been,  in  modem  da^a, 
carried  somewhat  further,  in  the  terms  of  the 
statement :  Judges  of  superior  or  general  juria- 
diction  are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  when  such  acts  are  in  exoeaa 
of  their  jurisdiction,  and  are  alleged  to  have 
been  done  maliciously  and  corroptly.  Brmdit^ 
V. /wA«r,  13  Wall.  351. 
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li  is  to  be  seen  that  in  these  diiferent  modes 
of  stating  the  principle  there  abides  a  qualifi- 
cation. To  be  free  from  liability  for  the  act,  it 
most  haye  been  done  as  judge,  in  his  judicial 
capacity,  it  must  have  been  a  judicial  act.  So  it 
always  remains  to  be  determined,  when  Ih  an 
act  done  as  judge  in  a  judicial  capacity. 

And  this  is  the  difficulty  which  has  most  often 
been  found  in  the  use  of  this  rule,  and  which  is 
present  here :  to  determine  when  the  facts  exist 
which  call  into  play  that  qualification.  For 
it  is  plain  that  the  iisct  that  a  man  sits  in  the 
seat  of  justice,  though  baring  a  clear  right  to 
sit  there,  will  not  protect  him  in  every  act  which 
he  may  choose  or  chance  to  do  there.  Should 
such  an  one,  rightfolly  holding  a  court  for  the 
trial  of  civil  actions,  order  the  head  of  a  by- 
stander  to  be  stricken  off,  and  be  obeyed,  he 
wofold  be  liable.  Thus,  a  person  in  the  ofiice 
of  judge  of  the  Ecclesiastical  Court  in  England, 
excommunicated  one  for  refusing  to  obey  an 
order  made  by  him,  that  he  become  guardian  ad 
lutm  for  an  infont  son ;  and  though  the  order  was 
made  in  a  matter  then  lawfully  before  the  court 
for  adjudication,  and  of  which  he,  as  judge,  had 
JQjisdiction,  he  was  held  liable  to  an  action. 
3eamr€in  v.  Sir  WOliam  ScoU,  3  Campb.  388. 
He  had  not,  as  judge,  jurisdiction  of  the  person 
to  whom  he  addressed  the  order.  On  the  other 
hand,  one  rightfully  holding  a  court  for  the 
trial  of  a  criminal  action,  fined  and  imprisoned 
a  juror,  for  that  he  did  not  bring  in  a  verdict  of 
guilty,  against  one  on  trial  for  an  offence,  after 
the  court  had  directed  the  jury  that  such  a  Ter- 
dict  was  according  to  the  law  and  the  &cts.  The 
juror  was  discharged  from  his  imprisonment  on 
habeas  corput  brought  in  his  behalf;  and  it  was 
held  that  the  act  of  fining  and  imprisoning  him 
was  unlawfo],  inasmuch  as  there  was  no  alleg- 
ation of  corruption,  or  like  bad  conduct  against 
the  juror.  The  juror  then  brought  action  against 
him  who  sat  as  judge  and  made  the  order  for 
the  fine  and  imprisonment,  but  took  nothing 
thereby  ;  for  it  was  held  that  the  judge  acted 
judicially,  as  judge,  as  he  had  jurisdiction  of  the 
person  of  the  juror,  and  jurisdiction  of  the 
subject-matter,  to  wit :  the  matter  of  puidshing 
jarors  for  misbehavior  as  such ;  and  that  his 
jadgment,  that  the  fiscts  of  the  case  warranted 
him  in  inflicting  puoishment,  was  a  judicial 
enor  to  be  avoided  and  set  aside  in  due  course 
of  legal   proceedings,  for  which,  however^  he 


was  not  personally  liable.  Hammond  v.  HwfeU^ 
lUeorder  qf  London^  2  Mod.  218  ;  ButhelPt  Caae^ 
Vaughan,  1 35.  So,  a  judge  of  Oyer  and  Terminer 
was  protected  from  indictment,  when  he  had 
made  entry  of  record  that  some  were  indicted 
for  felony  before  him,  whereas,  in  fact,  they 
were  indicted  for  trespass  only.     12  Coke,  25. 

Thus  it  appears  that  the  test  is  not  alone 
that  the  act  is  done  while  having  on  the  judi- 
cial character  and  capacity  ;  nor  yet  is  it  alone 
that  the  act  is  not  lawful. 

We  have  seen,  too,  that  the  test  U  not,  that 
the  act  was  in  excess  of  jurisdiction,  or  alleged 
to  have  been  done  witii  malice  and  corruptly  ; 
for  even  if  it  is  such  an  act,  it  does  not  render 
liable  the  doer  of  the  act,  if  he  be  a  judge  of  ii 
court  of  general  or  superior  authority.  Bradley 
V.  FukeTf  iupra. 

We  think  it  clear  that  there  is  no  liability  to 
civil  action  if  the  act  was  done,  '<  in  a  matter 
within  his  jurisdiction,"  to  use  the  words  of 
Qwynn  v.  Poot,  tupra.  Those  words  mean, 
that  when  the  person  assumed  to  do  the  act 
as  judge,  he  had  judicial  jurisdiction  of  the 
person  acted  upon,  and  of  the  subject-matter 
as  to  which  it  was  done.  Jurisdiction  of  the 
person  is  when  the  citizen  acted  upon  is  before 
the  judge,  either  constructively  or  in  &ct,  by 
reason  of  the  service  upon  him  of  some  process 
known  to  the  law,  and  which  has  been  duly 
issued  and  executed.  What  is  meant  by  juris- 
diction of  the  subject-matter  we  have  had 
occasion  to  consider  lately  in  Muni  v.  Huni^ 
decided  29th  January,  1878.  It  is  not  confined 
within  the  particular  facts  which  must  be 
shown  before  a  court  or  a  judge  to  make  out  a 
specific  and  immediate  cause  of  action ;  it  is  as 
extensive  as  the  general  or  abstract  question 
which  falls  within  the  power  of  the  tribunal  or 
officer  to  act  concerning.  Our  idea  wUl  be 
illustrated  by  a  reference  to  Oroenwelt  v  Burwell, 
1  Ld.  Raym.  454:  There  the  defendants,  a» 
censors  of  -a  college  of  physicians,  had  imposed 
punishment  on  the  plaintiff  for  what  they 
adjudged  was  mal-practice  by  him.  He  brought 
his  action.  They  pleaded  the  character  of  the 
college,  giving  them  power  to  make  by-laws  for 
the  government  of  all  practitioners  in  medicine 
in  London  ;  and  to  overlook  them,  and  to  ex^- 
amine  their  medicines  and  prescriptions,  and  to 
punish  mal-practice  by  fine  and  imprisonment  i 
that  they  had,  in  the  exercise  of  that  poweri 
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«dJodged  the  plaintiff  guiltj  of  nuUapraxii,  and 
fined  him  £20  and  ordered  him  imprisoned 
twelve  months,  nitt,  etc.  It  was  held  that  the 
defendants  had  "  jdrisdiction  over  the  person  of 
the  plaintiff  inasmuch  as  he  practiced  medicine 
in  London;  and  over  the  sabject-matter,  to 
wit  :  the  unskil/iU  adminittratum  qf  phytic" 
That  is  the  language  of  Holt,  C.  J.,  in  that  case. 
And,  because  the  defendants  had  power  to  hear 
and  punish,  and  to  fine  and  imprison,  it  was 
held  that  they  were  judges  of  record,  and  be- 
cause judges,  not  liable  for  the  act  of  fining  and 
imprisoning.  See,  also,  Aekerly  y.  Parktmon,  3 
Maule  k  8elw.  411.  It  is  the  general  abstract 
thing  which  is  the  subject-matter.  The  power 
to  inquire  and  adjudge  whether  the  fiicts  of  each 
particular  case  make  that  case  a  part  of  an  in- 
stance of  that  general  thing ;  that  power  is 
jurisdiction  of  the  subject-matter.  Thus  in 
Mammtrnd  ▼.  Jfowellf  tupra,  the  defendant  was 
saved  from  liability  to  civil  action,  inasmuch  as 
he  had  as  judge  jurisdiction  of  the  subject- 
matter,  of  punishing  jurors  for  a  misdemeanor 
upon  the  panel.  He  made  an  error  in  deciding 
that  the  fiicts  of  that  case  made  an  instance  of 
that  subject-matter.  But  the  jurors  were  with- 
in Ms  jurisdiction  of  their  persons  ;  and  he  had 
jurisdiction  of  the  subject  matter,  and  his  error 
was  a  judicial  error,  an  act  done  guaUnut  judge, 
not  an  act  done  as  Howell  the  private  person, 
though  it  was  an  act  contrary  to  law,  grievous 
and  offensive  upon  the  citizen. 

The  inquiry  then,  at  this  stage  of  our  con- 
sideration of  the  case,  is  this  :  Whether  the 
defendant,  sitting  upon  the  bench  of  the  Cir- 
cuit Court,  and  being  on  that  occasion  dejure  et 
de/aeio  the  Circuit  Court,  and  having,  as  such, 
jurisdiction  of  all  persons  by  law  within  the 
power  of  that  court,  and  jurisdiction  of  all  sub- 
ject-matters within  its  cognisance,  whether  he 
had  jurisdiction  of  the  person  of  the  plaintiff, 
and  of  any  subject-matter  wherefrom  he  had 
authority  to  hear  and  adjudge,  whether  the  fiicts 
in  the  case  of  the  plaintiff,  as  then  presented  to 
him,  fell  within  any  of  those  subject-matters. 
It  is  not  the  inquiry  whether  the  act  then  done, 
as  the  act  of  the  court,  was  erroneous  and 
illegal;  that  is  but  another  form  of  saying, 
whether  it  could  or  could  not  be  lawfully  done, 
as  a  court  by  the  person  then  sitting  as  the 
judge  thereof.  It  is  whether  that  court  then 
had  the  judicial  power  to  consider  and  pass 


upon  the  &cts  presented,  and  to  determine  and 
adjudge  ttiat  such  an  act,  based  upon  them, 
would  be  lawAil  or  unlawful. 

That  the  defendant,  as  that  court,  had  juris- 
diction of  the  person  of  the  plaintiff  is  man* 
ifest.  He  was  before  it  on  a  return  to  a  writ  of 
haUat  corptu  sued  out  by  him,  and  was  produced 
in  court  by  the  marshal,  to  whom  the  writ  was 
sent.  He  was  in  the  custody  of  law,  upon  a 
judgment  and  sentence  of  that  court ;  the 
validity  of  which  he  was  questioning,  and  seek* 
ing  firom  that  court  a  vacating  and  annulling 
thereof.  At  least,  until  the  order  for  vacating 
it  was  made,  the  plaintiff  was  lawfully  within 
the  power  of  the  court. 

That  court  also  had  jurisdiction  of  the  sub- 
ject-matter. It  might,  by  law,  indict  and  tiy 
persons  charged  with  stealing  and  approprtating* 
mail-bags ;  it  might  pass  sentence  upon  them, 
when  duly  convicted,  of  fine  or  imprisonment, 
during  the  same  term  of  the  court,  at  which 
one  sentence  had  been  imposed ;  it  might 
vacate  it  or  modify  it  as  law  or  justice  wpold 
require.  JEx  parte  Lancet  18  Wall.  163.  If  it 
had  imposed  a  sentence  greater  than  that  pre- 
scribed by  law,  it  could  vacate  it  and  inflict  one 
in  accord  with  the  law ;  if  no  part  of  the  in- 
valid sentence  imposed  had  been  executed,  it 
could  vacate  it  and  inflict  one  different  in  kind 
or  degree.  Id.;  Miller  v.  FinkU,  1  Park.  Cr. 
374,  and  cases  cited  there.  In  England  it  has 
been  held  that  at  the  same  term  the  judgment 
might  be  altered,  and  by  reason  of  subsequent 
conduct  of  the  convicted  person,  the  punish- 
ment be  increased  (lUff.  v.  FitMfferald,  1  Salk. 
401) ;  and  another  sentence  has  been  given 
after  a  portion  of  the  former  one  had  been  suf- 
fered. Rex  V.  Price,  6  East,  323.  The  judgment, 
as  expressed  in  the  prevailing  opinion  in  £x 
parte  Lange^  nqtrUf  is  not  in  accord  with  those 
two  cases,  and  we  cite  them  without  expression 
of  approval  or  otherwise.  This  was  the  subject- 
matter,  the  general  matter,  then  before  the 
court  The  particular  matter,  or  question,  pre- 
sented was  the  sentence  of  fine  and  imprison- 
ment passed  upon  the  plaintiff;  was  it  erron- 
eous and  unlawful  in  that  it  went  beyond  the 
limit  of  the  law,  he  having  been  some  days  in 
imprisonment  under  it,  and  having  paid  a  sum 
of  money  equal  in  amount  to  the  fine  to  the 
clerk  of  the  court,  who  in  turn  had  paid  it  to 
an  officer  ot  the  United  States  Government : 
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was  it  lawful  to  vacate  the  sentence  if  in  excess 
of  the  law  ;  if  that  sentence  should  be  yacated, 
waS'  it  lawful,  under  the  &ct8  of  the  case,  to 
impose  another  sentence  which  should  be  in 
accord  with  the  statute ;  did  all  these  things 
present  a  case  for  the  exercise  of  power,  by 
Tirtue  of  the  jurisdiction  oyer  the  subject- 
matter?  The  court,  we  haye  seen,  had  the 
jurisdiction  last-named  ;  did  it  not  also  haye 
jurisdiction  to  adjudicate  upon  that  state  of 
iifu^  ?  If  it  did  haye  it,  and  did  adjudicate 
erroneously,  was  it  not  a  judicial  error,  to  be 
relieyed  from  by  such  writ  as  would  bring  it  up 
for  review,  rather  than  a  wrong  done  personally 
to  be  answered  for  in  a  civil  action  ?  Is  not 
the  person  who  filled  the  office  of  judge,  and 
by  his  presence  on  the  bench,  i^ade  that  court, 
free  from  liability  for  that  adjudication,  though 
the  act  done  by  him  was  erroneous  and  un- 
authorised by  law  ? 

It  was  held  by  this  court  in  Roderigat  v.  East 
River  Sann^i  Bank,  63  K.  T.  460,  that  where 
general  jurisdiction  is  given  to  a  court  of  any 
subject,  and  that  jurisdiction  in  any  particular 
case  depends  upon  jGw^ts  which  must  be  brought 
before  that  court  for  its  determination  upon  the 
evidence,  and  where  it  is  required  to  act  upon 
such  evidence,  its  decision  upon  the  question  of 
jurisdiction  is  conclusive  until  reversed,  so  fiu: 
as  to  protect  its  officers  and  all  other  innocent 
persons  who  act  upon  it.  How  does  it  differ 
when  geneml  jurisdiction  is  thus  given,  and 
depends  upon  the  legal  conclusion  from  a  con- 
ceded state  of  facts,  and  when  the  court  is  re- 
quired to  act  thereon  and  diaw  a  conclusion 
therefrom  ?  Is  not  the  adjudication  of  that 
court  conclusive  until  reversed,  so  as  to  protect  ? 
X^  not  the  act  of  adjudication,  and  the  judgment 
given  thereon,  an  act  done  with  jurisdiction, 
hence,  a  judicial  act ;  an  act  done  as  a  judge,  or 
as  a  court?  In  SowelPe  ease,  supra,  there  was 
no  disputed  question  of  fiftct.  It  was  upon  a 
conceded  state  of  &cts  that  he  acted.  He  erred 
in  his  judgment  of  the  effect  in  law  of  those 
fftcts,  yet  it  was  deemed  a  judicial  error. 

It  is  true  that  the  United  States  Supreme 
Court^  upon  a  certain  state  of  £u;ts  before  it, 
and  in  a  proceeding  by  eertiorarif  to  which  this 
defendant  was  not  a  party,  and  in  which  he  was 
not  heard  by  that  court,  reached  the  conclusion 
thai  the  second  sentence  of  the  Circuit  Court 
was  pronounced   without  authority,  and  dis- 


chaiiged  the  plaintiff  from  his  imprisonment 
thereunder.  £x  parte  Lange,  supra.  In  the  pre- 
vailing opinion  given  in  the  case  are  repeated 
expressions  to  the  effect  that  the  power  of  the 
Circuit  Court  to  punish,  further  than  the  first 
sentence,  was  gone ;  that  its  power  to  punish 
fat  that  offence  was  at  an  end  when  the  first 
sentence  was  inflicted  and  the  plaintiff  had  paid 
the  $200  and  lain  in  prison  five  days ;  that  Its 
power  was  exhausted  \  that  its  further  exercise 
was  prohibited ;  that  the  power  to  render  any 
fiirther  judgment  did  not  exist ;  that  its  author- 
ity waa  ended. 

It  is  claimed  from  these  expressions  that  the 
force  of  the  decision  In  that  case  is,  that  the 
defendant  in  pronouncing  the  second  sentence 
upon  the  plaintiff  did  not  act  as  a  judge.-  It  is 
plausible  to  say,  that  if  an  act  sought  to  be 
defended  as  a  judicial  act  has  been  pronounced 
without  authority  and  void,  it  could  not  have 
been  done  judicially.  But  we  have  yet  to  leam 
that  the  eminent  court  which  used  that  lan- 
guage in  adjudging  upon  the  case  made  upon 
that  writ  would  hold  that  the  defendant  did 
not  act  as  a  judge  in  pronouncing  the  judgment, 
which  was  deemed  without  power  to  sustain  it. 
The  opinion  also  says :  <<  A  judgment  may  be 
erroneous  and  not  void,  and  it  may  be  erroneous 
because  it  is  void.  The  distinctions  between 
void  and  voidable  judgments  are  very  nice,  and 
they  may  fiiU  under  the  one  class  or  the  other, 
ae  they  are  rtgarded/ar  diferent  purposee,^^  We 
do  not  think  that  learned  court  would  disregard 
the  reasoning  of  HowelPe  ease,  svpra,  and  othent 
like  unto  it.  Yet  in  Bushette  case,  supra,  he 
was  discharged  on  habeas  corpus,  on  the  ground 
that  Howell,  as  judge,  had  no  power  or  author- 
ity to  fine  or  imprison  him  for  the  cause  set  up ; 
it  was  called  "a  wrongful  commitment ;"  1  Mod. 
184;  as  contrasted  with  <<an  erroneous  judg- 
ment ;  12  Mod.  381,  392  ;  and  yet,  when  Howell 
was  called  to  answer  in  a  civil  action  for  the 
act,  it  was  held  that,  though  without  authority, 
it  was  judicial.  In  Bushdts  case,  1  Mod.  119, 
Hale,  C.  J.,  said :  ^<  The  habeas  corpus  and 
the  writ  of  error,  though  it  doth  make  the 
judgment  void,  doth  not  make  the  awarding  of 
the  process  void  to  that  purpose, ''  t.  e.,  of  an 
action  against  the  judge ;  <<  and  the  matter  was 
done  in  a  court  of  justice,"  he  continued.  So 
is  the  comment  upon  that  case,Fate<  v.  Lansing^ 
5  Johns.  *290  ;  "  it  had  the  jurisdiction  of  the 
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<:au8e  because  it  had  power  to  punish  a  mis- 
demeanor in  a  juror,  though  in  the  case  before 
the  court  the  recorder  made  an  erroneous  judg- 
ment in  considering  the  act  of  the  juror  as 
amounting  to  a  misdemeanor,  when  in  fact  it 
was  no  misdemeanor.  2  Mod.  218. 

So  in  Aekerly  y.  Parkinttm^  ntpra^  the  defend- 
ant was  held  protected,  though  the  citation 
issued  by  him  was  considered  as  a  nullity,  on 
the  ground  that  the  court  had  a  general  juris- 
diction over  the  subject-matter. 

Ijet  it  be  conceded,  at  this  point,  tliat  thTe 
law  is  now  declared,  that  the  act  of  the  defend- 
ant was  without  authority  and  was  void ;  yet 
it  was  not  so  plain,  as  then  to  hare  been  beyond 
the  realm  of  judicial  discussion,  deliberation 
and  consideration,  as  is  apparent  from  the  ftct 
tliat  four  judges,  other  than  the  defendant^ 
acting  as  judges,  have  agreed  with  him  in  his 
Tiew  of  the  law. 

He  was  in  fact  sitting  in  the  place  of  justice ; 
he  was  at  the  very  time  of  the  act  a  court ;  he 
was  bound  by  his  duty  to  the  public,  and  to  the 
plaintiff,  to  pass,  as  such,  upon  the  question 
mowing  out  of  the  facts  presented  to  him,  and 
}is  a  court  to  adjudge  whether  a  case  had  arisen 
in  which  it  was  the  demand  of  the  law,  that  on 
the  vacating  of  the  unlawftil  and  erroneous 
sentence  or  judgment  of  the  court,  another  sent- 
ience or  judgment  could  be  pronounced  upon 
the  plaintiff.  So  to  adjudge  was  a  judicial  act 
done  as  a  judge,  as  a  court ;  though  the  abjudi- 
cation was  erroneous,  and  the  act  based  upon 
it  was  without  authority  and  void.  Where  Juri»> 
diction  over  the  subject  is  invested  by  law  in 
the  judge,  or  in  the  court  which  he  holds,  the 
manner  and  extent  in  which  the  jurisdiction 
i^hall  be  exercised  arc  generally  as  much  ques- 
tions for  his  determination  as  any  other  in- 
volved in  the  case  ;  although  upon  the  correct- 
ness of  his  determination  in  those  particulars 
the  validity  of  his  judgment  may  depend. 
Aekerly  v.  Parkinton^  supra.  For  such  an  act 
a  person  acting  as  judge  therein  is  not  liable 
to  civil  or  criminal  action.  The  power  to 
decide  protects,  though  the  decision  be  erron- 
eous.   See  GameU  v.  Farrand^   6  B.  ft  C.  611. 

There  is  another  view  of  this  case.  It  is 
certain  that  the  defendant,  as  the  Circuit  Court, 
had  at  first  jurisdiction  of  the  plaintiff,  and  joris- 
diction  of  the  cause  and  of  the  proceedings. 
That  jurisdiction   continued  to  and  including 


the  pronouncing  of  the  first  sentence ;  nay,  mitil 
and  including  the  giving  of  the  order  vacating 
that  sentence.  If  it  be  admitted  that,  at  the 
instant  of  the  utterance  or  that  order,  juris- 
diction ceased,  as  is  claimed  by  the  plaintifl^  on 
the  strength  of  the  opijiion  in  Ex  parte  Lange, 
ntpra,  as  commented  upon ;  Ex  parte  Parke, 
93  U.  8.  18,  and  that  all  subsequent  to  that 
was  coram  aon  jtidiee  and  void ;  still  it  was  so, 
not  that  the  court  never  had  jurisdiction,  but 
that  the  last  act  was  in  excess  of  its  jurisdiction. 
Thus  in  the  opinion.  Ex  parte  Lange^  eupra^  p. 
165,  it  was  said  that  the  facts  very  fiurly  raised 
the  question  whether  the  Circuit  Court,  in  the 
sentence  which  it  pronounced,  and  under  which 
the  prisoner  was  held,  had  not  exceeded  its 
powers.  See,  also  page  174.  We  think  that 
the  whole  effect  of  the  opinion  is,  not  that  the 
court  had  no  jurisdiction,  no  power  over  the 
prisoner  and  the  case,  but  that  it  had  no  au- 
thority to  impose  further  punishment;  «a!l 
further  exercise  of  it,  in  that  direction,  was  for- 
bidden," p.  178.  What  is  an  act  in  exoess  of 
judicial  authority  is  shown  by  Clarke  v.  Mag^  2 
Gray,  410.  There,  a  justice  of  the  peace,  hav- 
ing jurisdiction  of  a  case,  summoned  a  person  to 
appear  before  him  as  a  witness  therein.  That 
person  disobeyed.  The  case  was  tried  and 
ended.  Thereafter  the  justice  issued  process  to 
punish  for  contempt  the  person  summoned  as  a 
witness.  He  was  arrested,  fined,  and  not  pay- 
ing, was  committed.  It  was  held  that  the 
power  to  punish  for  contempt  was  incidental  to 
the  power  to  try  the  main  case ;  that  when  the 
latter  was  ended,  jurisdiction  had  ceased,  and 
the  power  to  punish  for  contempt  no  longer 
existed,  and  that  the  proceedings  had  to  that 
end  were  in  excess  of  jurisdiction,  and  ^e 
justice  was  liable.  And  the  distinction  between 
a  case  where  the  magistrate  acts  with  no  juris- 
diction at  all,  and  one  where  his  act  is*  beyond 
or  in  excess  of  his  jurisdiction,  is  shown  by  the 
case  last  cited,  and  that  of  Piper  v.  Pearean,  in 
the  same  volume,  page  120. 

This  act  of  the  defendant  was  then  one  in 
excess  of  or  beyond  the  jurisdiction  of  the  court. 

And  though,  when  courts  of  special  and 
limited  jurisdiction  exceed  their  power*,  the 
whole  proceeding  is  coram  nan  judiee  and  Told, 
and  all  concerned  are  liable,  this  has  meyer 
been  carried  so  far  as  to  justify  an  action 
against  a  judge  of  a  superior  court,  or  one  of 
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general  juriodiction,  for  an  act  done  by  him  in 
a  judicial  capacity.  Yatei  t.  Lansing,  nxpra ; 
BrmdUy  ▼.  FUher,  ngsra  ;  BandaU  v,  Btigham^  7 
WaU.  523.  In  the  last  dted  case  it  is  said  of 
jodges  of  superior  courts  *.  They  are  not  liable 
to  civil  actions  for  their  judicial  acts,  even 
when  such  acts  are  in  excess  of  their  juris- 
diction, unless,  perhaps,  they  are  done 
maliciously  or  corruptly.  Pages  636,  537 ;  and 
in  the  other  cases  a  distinction  is  observed  and 
insisted  upon,  between  excess  of  jurisdiction 
and  a  clear  absence  of  all  jurisdiction  over  the 
Bttbject-matter.  And  to  the  same  effect  is  this : 
'<For  English  judges,  when  they  act  wholly 
without  jurisdiction  •  •  •  have  no  privil- 
ege." Per  Parlse,  B ,  C(dder  v.  Jlolkel^  3  Moore's 
P.  0.  C.  28,  75. 

Now  it  may  be  conceded  that  the  Circuit 
Court  is  not  a  court  of  general  jurisdiction; 
that  in  a  sense  it  is  a  court  of  limited  and 
special  jurisdiction,  Kempe't  Leuee  v.  Kennedyy 
5  Cnmch,  173,  inasmuch  as  it  must  looli  to  the 
acts  of  Congress  for  the  powers  conferred.  But 
it  is  not  an  inferior  court.  It  is  not  subordinate 
to  all  other  courts,  in  the  same  line  of  judicial 
fimetion.  It  is  of  intermediate  jurisdiction 
between  the  inferior  and  Supreme  Courts.  It 
is  a  court  of  record ;  one  having  attributes,  and 
exercising  functions  independently  of  the  per- 
son of  the  magistrate  debignated  generally  to 
hold  it.  Per  Bhaw,  C.  J.  £x  parte  Oladh.U,  8 
Ifetc.  168, 170.  It  proceeds  according  to  the 
course  of  common  law ;  it  has  power  to  render 
final  judgments  and  decrees  which  find  the 
persons  and  things  before  it,  conclusively,  in 
criminal  as  well  aa  civil  cases,  unless  revised  on 
error  or  appeal.  Orignon^t  Le$9ee  v.  AMtor,  2 
How.  (U.S.>  341.  See  Ex  parte  Tobiae  Watk^ne^ 
3  Peters,  193.  "  Many  cases  are  to  be  found 
wherein  it  is  stated  generally  that  when  an 
inferior  court  exceeds  its  jurisdiction,  its  pro- 
ceedings are  entirely  void  and  afford  no 
protection  to  the  court,  the  party,  or  the  officer 
Who  executes  its  process.  I  apprehend  that  it 
idiould  be  qualified  when  the  subject-matter 
ot  the  suit  is  within  the  jurisdiction  of  the 
Odort,  and  the  alleged  defect  of  jurisdiction 
arises  from  some  other  cause."  Per  Marcy,  J., 
BtBocool  V.  Bouyhton^  5  .Wend.  172.  How  much 
jiore  so,  when  the  court  is  not  inferior. 

There  are  analogies  in  the  law.    Take  the 
case  of  a  removal  of  a  cause  from  a  State  court 


to  the  Circuit  Court  of  the  United  Stales. 
When  the  party  petitioning  for  a  removal  has 
presented  his  papers  in  due  form  and  sufficiency 
to  the  State  court,  and  has  in  all  respects  com- 
plied with  the  terms  of  the  act  of  Congress,  the 
State  court  cannot  refuse.  Though  it  does,  all 
subsequent  proceedings  in  it  are  coram  non 
judice.  See  Fuk  v.  U.  P.  R.  R,  Co.,  6  Blatchf. 
862  ;  Matthewtv.  LeyaU,  6  McLean,  13.  Though 
the  judge  of  the  State  court  has  a  legal  discretion 
to  exercise  as  to  the  right  of  removal  (Ladd  v. 
Tudor,  3  Woodb.  ft  M.  326),  if  the  fiu;ts  entitle 
to  a  removal,  it  may  not  be  withheld;  and 
when  they  are  shown  it  is  the  duty  of  the  State 
court  to  proceeed  no  further;  each  step  after 
that  is  eoram  non  judiee.  Gordon  v.  Longett,  16 
Peters,  101.  Yet,  in  case  a  judge  did,  in  the 
honest  exercise  of  his  judgment,  refiise  a 
removal  and  proceed  with  the  case  in  the  State 
court,  would  it  be  contended  that  he  was  liable 
in  a  civil  action  ?  He  had  jurisdiction  of  the 
cause  originally.  That  jurisdiction  had  ceased. 
His  further  acts  were  beyond  or  in  excess  ot 
his  jurisdiction. 

A  plea  of  title  put  in  a  court  of  a  justice  of 
the  peace  in  accordance  with  statute  ousts  it 
of  jurisdiction.  That  court  had  jurisdiction  of 
the  cause  originally,  and  the  power  to  pasa 
upon  the  sufficiency  of  the  plea  and  accompany- 
ing papers.  If  it  should  err,  and  hold  that 
jurisdiction  had  not  been  taken  away,  when  it 
had,  would  the  magistrate  be  liable  in  a  civil 
action — always  allowing  for  the  difference  in 
that  that  court  is  of  limited  and  special  juris- 
diction.   See  Striker  v.  Mott,  6  Wend.  465. 

For  these  reasons  we  are  of  the  opinion  that 
defendant  is  protected  by  his  judicial  character 
from  the  action  brought  by  the  plaintiff. 

We  have  not  gone  into  a  written  consideration 
of  all  the  matters  urged  by  the  learned  and 
sealous  counsel  for  the  plaintiff  in  the  very 
elaborate  and  exhaustive  brief  and  printed 
argument.  We  have  read  them  with  great 
interest  and  benefit.  To  follow  them  in  an 
opinion,  and  to  comment  upon  all  the  cases 
cited  and  positions  talLen,  would  be  to  write  a 
treatise  upon  this  subject.  That  would  l>e  no 
good  reason  why  they  should  not  be  followed 
and  discussed,  if  the  requirements  of  the  case 
demanded  it.  The  case  turns  upon  a  question 
more  easily  stated  than  it  is  determined — was 
the  act  of  (he  defendant  done  as  a  judge? 
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Our  befit  reflection  upon  it,  aided  by  the 
reasonings  and  conclusionB  of  many  more  cases 
than  we  have  cited,  has  brought  ns  to  the  con- 
closioni  that  as  he  had  jurisdiction  of  the 
person  and  of  the  subject-matter,  and  as  his  act 
was  not  without  the  inception  of  jurisdiction, 
but  was  one  no  more  than  in  excess  of,  or 
beyond  jurisdiction,  the  act  was  judicial. 

We  are  not  unmindful  of  the  considerations 
of  the  protection  of  the  liberty  of  the  person, 
and  the.  staying  of  a  tendency  to  arbitrary 
exercise  of  power,  uiiged  with  so  much 
eloquence  by  the  learned  and,  accomplished 
counsel  ibr  the  appellant.  Nor  are  we  of  the 
mind  of  the  court  in  2  Mod.  218,  220,  that: 
«  These  are  mighty  words  in  sound,  but  nothing 
to  the  matter/'  They  are  to  the  matter,  and 
not  out  of  place  in  such  a  discussion  as  this. 
Nor  have  we  been  disposed  to  outweigh  those 
considerations  with  that  other  class^  which 
set  forth  the  need  of  judicial  independence  and 
•of  its  freedom  from  vexation  on  account  of 
official  action,  and  of  the  interest  that  the 
public  have  therein.  See  Bradley  v.  FUher^ 
mpfa;  Taqfe  v.  Dwona^  in  note  to  Calder  v. 
ffalket,  3  Moore's  P.  C.  C.  28,  41,  61,  52. 

These  are  not  antagonistic  principles;  they 
are  simply  countervailing.  Like  all  other  rules 
which  act  in  the  affairs  of  men,  preponderance 
may  not  be  fondly  given  to  one  to  the  dis- 
,  regard  of  the  other ;  each  should  have  its  due 
weight  yielded  to  it,  for  thus  only  is  a  safe 
equipoise  reached. 

We  have  arrived  at  our  decision  upon 
what  we  hold  to  be  long  and  well-established 
principles,  applied  to  the  peculiar  facts  of  this 
interesting  case. 

The  judgment  of  the  General  Term  should 
be  affirmed.    All  concur. 


^Spragiu  v.  W.  U.  Tel.  Co.,  p.  200  :  A  fail- 
ure to  send  a  telegraph  message  at  all  is  not  a 
<<  mistake  or  delay  in  delivery  or  non-delivery," 
within  the  meaning  of  the  usual  stipulation 
in  blanks  for  telegraph  messages.  Devlin  v. 
Olfeilf  p.  305  :  A  sale  of  goods  to  be  disposed 

of  by  the  vendee  at  retail  if  conditional,  is 
fraudulent  and  void  as  to  creditors  of  vendee. 
Levineit  v.  Pott,  p.  321  :  A  blacksmith  was 
held  liable  for  the  unskilfulness  in  shoeing  a 
horse,  of  his  servant,  who  was  not  employed 
to  shoe  horses,  but  who  undertook  the  work. — 
{From  Daly's  Reports,  G.  P.  N.  Y. 


GENERAL  NOTES. 

Pbiscriptiom     or     Pbomibsort    Nona. — In 
SeMndei  v.  Oaiea,  46  Md.  604,  it  is  held  that  the 
payment)  by  the  principal  in  a  joint  and  several 
promisaoiy  note,  of  the  interest  from  year  to 
year  will  prevent  the  slalata  of  limitations 
from  attaching  to  the  note  in  fiivor  of  the 
surety.    In  the  State  of  Maryland,  the  rule  on 
this  subject,  as  laid  down  in  ElUeoU  v.  NiekoU, 
7  Oill,  86,  is  accepted  as  the  law,  which  the 
court  says  is  not  to  be  questioned  in  the  absence 
of  legislation  to  the  contrary.     It  is  not,  how- 
ever,  the  general  rule.    There  are,  in  regard  to 
the  power  of  one  joint  maker  of  a  note  to  de- 
prive the  other  of  the  defence  of  the  statute, 
three  distinct  and  irreconcileable  theories :  (1) 
That  there  is  such  a  power  and  it  exists  indefi- 
nitely.   (2)  That  there  is  no  such  power.    (3) 
That  there  is  such  a  power,  but  it  ends  when 
the  term  prescribed  by  the  statute  has  eliqiaed. 
The  first  theory  was  at  one  time  adopted  in  Bng- 
laod  (ChanneU  v.  Ditchbwm,  5  M.  &  W.  494 ; 
Ooddard  v.  Ingram,  3  G.  k  Dav.  46),  in  Maasa- 
cbnsette  (TTAtte  v.  BaU,  3;Pick.  392),  in  Maine 
in  New  Hampshire,  and  in  New  York,  bat  it 
has  been  of  late  years  done  away  with  by  stat* 
ute,  or  by  the  decisions  of  the  courts.    The  sec- 
ond theory  is  the  one  in  fiivor  at  the  present 
time  in  most  of  the  States  and  in  the  Federal 
courts.    Bell  v.  Morriton,  1   Pet.  351 ;    Aaefer 
Bank  v.  SuUivanf  6  N.  H.  124 ;  Palmer  v.  Da^e, 
4  Ohio  St.  21 ;  Coleman  y.  Fobee,  22  Penn.   St. 
156 ;  Levy  v.  CadU,  11  S.  k  B.  126  ;   Sear^fh  v. 
Craighead^   1  Penn.   135;    Bushy.   Sioweil,   71 
Penn.  St.  208  ;  Van  Keuren  t.  ParmaU^^  2  N.  T. 
623 ;  People  v.  Sltie,  39  Barb.  634  ;  Shoemaker  r. 
Benedict,  11  N.  Y.  176;  WineheU  v.  Diekt,  18  id. 
558.    The  third  doctrine  is  adopted  in  Mary- 
land  and  some  other  States.     ElUcct  Nichols, 
supra ;  Newman  MeComas,  43  Md.  70  ;    Emmons 
v.  Overton,  18  B.  Monroe,  643  ;   Walton  v.  Robm- 
son,  6  Iredell,  341.    The  second  theory  appears 
to  be  the  more  equitable  one  and  the  one  moat 
in  accordance  with  the  prevailing  view  in  re- 
gard to  the  statute  of  limitations,  which  is  that 
it  is  a  beneficial  statute  and  one  of  repose  on 
which  a  defendant  has  a  right  to  rely  with  the 
same  confidence  as  on  any  other  statute,  and 
that  its  force  should  be  extended  rather  than 
restricted.    Aug.  on   Lim.  283;   Shoemaker  v. 
Benedict  supra  ;  Oreen  v.  Johnson,  3  G  &  J.  394  ; 
Fisher  v.  ffamden,  Paine,  61. — Alb.  L.  J. 
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TEE   CRIMINAL    CODE   OF   VIRGINIA. 

A  new  Criminal  Code  came  into  force  in 
Virginia  on  the  Ist  Jnly.  A  feature  of  this 
Code  which  has  attracted  considerable  atten- 
tion is  the  introduction  of  the  whipping  post, 
not  -  for  serious  crimes,  but  for  simple  mis- 
demeanors.  This  seems  to  be  a  step  decidedlj 
backward,  and  the  plea  which  is  urged  on 
behalf  of  it — economy  of  State  prison  expendi- 
ture by  substituting  the  lash  for  terms  of 
imprisonment — does  not  mend  the  matter. 
When  the  lash  was  re-introduced  in  England 
for  offenders  of  the  worst  description,  those  who 
committed  robbery  with  yiolence,  the  law  was 
enacted  with  no  little  misgiving.  Upon  the 
whole,  however,  it  has  worked  well.  But 
Virginia  has  not  restricted  the  punishment  to 
grave  offences.  It  is  to  be  imposed  for  trifling 
violations  of  the  law,  and  even  women  are  not 
exempt.  The  Courts,  it  is  said,  have  large 
discretionary  powers,  'so  it  may  happen  that 
magistrates  of  a  humane  disposition  will  sub- 
stitute the  alternative  punishments,  while 
others  will  be  disposed  to  carry  out  the  law  in 
its  utmost  rigor. 


A  POINT  OF  PRACTICE, 

A  correspondent  at  Montreal  has  drawn  our 
attention  to  a  point  of  some  interest  to  those 
practising  in  the  Circuit  Court.  It  appears  that 
(or  many  years  past  it  has  been  the  custom  oi 
ihe  officials  employed  in  the  office  of  the  Court 
to  exact  a  fee  of  $1 .40  on  the  filing  of  every  pre- 
liminary exception,  in  cases  under  $|P,  besides 
the  deposit  of  $4.00.  This  exaction,  for  which 
no  authority  could  be  cited,  was  resisted  re- 
cently by  our  correspondent,  and  on  the  matter 
being  referred  to  Mr.  Prothonotary  Honey,  it 
was  admitted  that  the  charge  was  illegal  and 
unwarranted.  It  is  not  the  first  instance  of  the 
kind  which  has  occurred.  More  than  one 
charge  unjustified  by  authority  has  been  levied, 
and  practitioners,  rather  than  have  an  un- 
pleasantness over  a  matter  which  perhaps  does 


not  greatly  touch  their  pocket,  have  fidlen  into 
the  routine  of  paying  the  fees  demanded.  But 
it  is  evidently  their  interest  that  the  Court 
House  dues,  which  are  already  severe  enough, 
should  not  be  unnecessarily  increased,  and 
those  who  detect  and  resist  illegal  charges  are 
doing  a  service  for  which  they  deserve  tht 
thanks  of  the  profession. 


PURCHASE  OF  GOODS  OBTAINED  BY 
MISTAKE  AND  FRAUD, 

The  decision  of  the  House  of  Lords  in  Cundy 
V.  Lindtay  (38   L.  T.  B.  N.  8.  673),  reported  in 
the    present   issue,  is  of    interest.     A    man 
named    Blenkam,  by  writing   his   name    so 
as  to  be  mistaken    for    Blenkiron,  a  respon- 
sible firm  in  London,  obtained  goods  from  the 
plaintiffs,    linen    manufiftcturers    in    Belfast. 
Blenkam  had  no  means  of  paying  for  the  goods, 
and  they  would  not  have  been  sent  to  him  but 
for    the    deception    practised,  by  which    the 
vendors  were  led  to  suppose  that  the  purchaser 
was  Blenkiron.    The    defendant   bought    the 
goods  in  good  faith  from  him,  and  re-sold  them. 
The  action  was  against  the  defendant  for  con- 
version, the  goods  not  having  been  purchased 
by  him  in  market  overt.    The  House  of  Lords 
has  sustained  the  action,  holding  that  the  pro- 
perty in  the    goods    never    passed  from  the 
plaintiffs,  and  that  the  latter  were  entitled  to 
recover  their  value  from  the  defendant.    One 
of  the  precedents  referred  to  was  Hardman  v. 
Booth,  7  L.  T.  B.  (N.  S.)  638,  where  it  was  held 
that  there  was  no  real  contract  between  the 
parties    by  whom  the  goods  were   sold  and 
delivered,  and  the  person  who  obtained  posses- 
sion of  them  by  fraud,  because  the  goods  were 
not   sold    to    him.      For   a   case    somewhat 
analogous    under   the    Civil  Code    of   Lower 
Canada,  the    reader    may  compare   CamU  j* 
Crawfordy  21  L.  C.  Jurist,  p.  1.    In  that  case 
Crawford,  in  good  fiiith,  made  advances  on 
goods  which  had    been  stolen  from  Cassils. 
The  goods  being  seized  by  the  High  Constable 
as    stolen    property,    in    the    possession    of 
Crawford,  the  latter  sought  to  revendicate  them 
as  pledged  for  his  advances ;  but  the  Court  of 
Appeal  at  Montreal  held  that  Crawford  was  not 
entitled  to  enforce  his  lien  for  advances  as 
against  the  real  owners,  and  the  action  in 
revendication  was  dismissed. 
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BEPOBTS  AHD  H0TB8  OF  CASES. 

SUPERIOR  COURT. 

Montreal,  June  28,  1878. 

J0HN80V|  J. 

FiBHiB  et  al.  V.  McEirioRT  et  al. 
Jurisdiction — Pleading, 

A  plea  which  invokes  want  of  jariidietioii  ratume 
loci,  must  be  pleaded  by  declinatory  exception ;  and 
the  Coart  therefore  refused  on  the  merits  to  take 
notice  of  a  plea  that  the  note  sued  on  had  been 
endorsed  by  an  employee  of  plaintiff  merely  to  give 
the  Court  an  improper  jurisdiction. 

Johnson,  J.  The  plaintiff  sues  McKnight  and 
Hoggard  on  a  note  made  by  Alger  to  McKnight's 
order,  and  endorsed  by  McKnight  to  Hoggard, 
and  by  Hoggard  to  the  plaintiff.  This  is  the 
recital  of  the  declaration.  The  plea  is  that 
Hoggard  never  received  the  note  by  endorse- 
ment from  McKnight,  but  is  an  employee  in  the 
plaintiff's  office  in  Montreal,  and  only  put  his 
.  name  on  it  here  to  give  the  Court  an  improper 
jurisdiction  over  McKnight,  who  lives  in  Que- 
bec. This  is  strictly  a  question  of  jurisdiction, 
and  should  have  been  pleaded  as  such,  juris- 
diction ratione  loci  merely,  and  which  I  cannot 
take  notice  of  now  that  the  party  has  accepted 
jurisdiction  by  pleading  to  the  merits.  The 
plaintiff  moves  to  strike  out  the  endorsers' 
names  appearing  after  Hoggard 's,  the  late  Judge 
Dorion  having  declined  to  give  judgment 
for  the  plaintiff  while  these  endorsements 
remained.  I  hold  that  I  must  grant  the  plain- 
tiffs motion  and  give  judgment  for  the  plaintiff 
against  both  endorsers,  who  are  sued.  Art. 
2289  recognizes  the  plaintiff's  light  to  do  this. 
It  refers  to  Roscoe  and  to  Story,  on  bills,  and  to 
Kent's  commentaries.  I  regard  this  article  as  de- 
claratory of  the  English  commercial  law  in  this 
respect,  and  the  motion  has  the  effect  of  chang- 
ing the  demand  or  the  form  in  which  it  is  made 
j>ro  tanto.  In  England  this  is  done  every  day 
at  the  trial ;  and  in  this  particular  case  there 
could  be  no  need  of  a  motion  to  amend  the  de- 
claration so  as , to  accord  with  the  proof,  because 
it  claimed  through  McKnight's  and  Hoggard's 
endorsements  only,  and  not  through  the  subse- 
quent  ones. 

On  the  point  of  jurisdiction  I  may  add,  that 
in  June,  1874,  in  a  case,  or  rather  series  of 
cases,  of  Ford  et  al  v.  Auger  et  al,,  all  of  which 
were  put  before  me  at  one  hearing,  I  went  very 


ftilly  into  the  point  of  the  effect  of  collusive 
service  to  give  jurisdiction.  There,  however^ 
there  was  a  declinatory  exception,  and  though 
it  was  dismissed  for  want  of  evidence  to  support 
it,  the  rule  I  followed  was  that  where  the  want 
ot  jurisdiction  is  invoked  ratione  materia^  the 
Court  can  take  notice  of  it  on  the  merits ;  but 
where  it  rests  on  the  ratio  loci,  or  ratio  pereonce^ 
it  must  be  expressly  pleaded  by  declinatory  ex- 
ception. 

Maemaster  ^  Co.  for  plaintiff. 

Lunn  j*  Co.  for  defendant. 


DOBION  V.   BiNOlT. 

Place  qf  Payment — Demand  btfore  9uit. 

Where  a  person  made  a  note  en  hrtvet  payable  at 
his  domicile)  held,  that  the  creditor  was  bound  to 
make  demand  of  payment  at  the  place  specified,  and 
an  application  by  the  debtor  for  an  extension  of  time 
was  not  a  waiver  ot  his  right  to  pay  at  such  place. 

Johnson,  J.  The  action  was  to  recover  the 
amount  of  a  note  en  brevet  with  interest  from 
1st  October  and  costs  of  suit.  Tne  note  was 
payable  in  the  course  -of  September  at  the  de- 
fendant's domicile  at  St.  Bruno,  the  plaintiff 
residing  at  St.  Eustache.  The  declaration  al- 
leged no  demand  of  payment  at  the  stipulated 
place ;  but  it  alleged  that  when  the  note  came 
due,  the  money  was  not  there.  The  defendant 
pleaded  that  he  had  had  the  money  ready  at 
the  time  and  place  stipulated,  and  no  demand 
or  presentation  had  been  made ;  but  he  con- 
fessed judgment  for  the  principal  sum  without 
interest  or  costs — which  was  not  accepted  by 
the  plaintiff,  and  the  case  is  now  up  for  judg- 
ment, the  money  having  been  taken  under  an 
interlocutory  order  reserving  the  questions  or 
interest  and  costs  only.  It  was  said  that  this 
billet  was  not  stamped,  but  the  plaintiff  has 
got  the  money  and  is  no  longer  interested  in 
that— his  only  rights  being  those  reserved  aa^ 
the  condition  on  which  he  got  it  From  the 
evidencef  the  defendant  wrote  on  the  8th  Oc> 
tober  in  answer  to  a  lawyer's  letter  and  asked 
the  plaintiff  for  delay.  This  could  not  relieve 
the  creditor  from  the  antecedent  obligation  of 
asking  payment  at  the  place  stipulated,  and  it 
was  no  admission  that  the  money  was  not  there 
at  the  time  agreed.  There  is  evidence  on  the 
contrary,  that  the  money  was  there  at  the  right 
time.  It  must  be  observed  that  this  is  not  a 
commercial  matter.    The  defendant  is  a  fisrmec- 
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"who  giyes  his  obligation  or  billet,  as  it  is  com- 
iDonly  called,  sout  brevet.  The  arrival  of  the 
term  of  payment  did  not  give  rise  to  interest. 
His  obligation  was  to  pay  without  interest  at  his 
hoQse  ;  and  I  cannot  see  where  he  has  fidled  in 
that  obligation.  Then  it  is  said  the  suit  is  a 
demand  :  so  it  is : — but  of  what  ?  not  to  pay  the 
note  where  it  was  made  payable  by  the  terms 
of  the  contract ;  the  bailiff  who  served  the  writ 
Clever  presented  the  note.  The  writ  was  a  com- 
mand to  come  and  answer  here  in  court,  in 
Jiontreal ;  the  debtor  came,  and  he  brought  his 
money  with .  him,  and  the  creditor  contesting 
after  that,  on  the  authority  of  Foulin  k  Prevost, 
has  to  pay  costs.  Judgment  according  to  first 
plea,  giving  aete  of  confession  of  Judgment,  and 
condemning  plaintiff  to  pay  defendant's  costs. 

Champagne  for  plaintiff. 

Longfri  for  defendant. 


Montreal,  July  9,  1878. 
Fapihkau,  J. 
TuBOOTTi  v.  Rionhb. 
Capiaa^-'DeeiitemerU — Juriedietion, 

ffeldf  where  an  action  for  $67  was  originated  in  the 
Superior  Coort  by  Capias  ad  Respondendum  duly 
executed*  but  of  which  a  denttement  was  subeequently 
Hied  by  plaintiff  on  the  return  day,  that  such  action 
«ottld  not  be  then  continued  before  the  said  Court  for 
want  of  jurisdiction,  and  must  be  dlsmiBsed.  Satff 
rtwurt  to  plaintiff  to  proceed  before  the  proper  Court 

On  the  18th  May,  1878,  plaintiff  sued  for 

^7,  but  took  out  the  action  in  the  Superior 
Court  by  Capiat^  alleging  that  defendant  was 
leaving  the  Province  of  Quebec  for  Manitoba. 
On  the  6th  June,  the  day  of  Betum,  the  de- 
fendant appeared  by  attorney,  who  was  then 
served  with  a  deeUtement  of  the  Capiat  only,  the 
plaintiff  keeping  his  recourse  by  his  action  for 
the  debt  as  instituted. 

The  defendant,  by  Exception  DMinatoirey 
pleaded  that  by  such  deeistement  of  the  Capias, 
'the  same  being  but  the  accessoiy  and  giving 
jurisdiction,  the  Superior  Court  had  no  longer 
Jurisdiction. 

The  judgment  of  the  Court  was  as  follows : 
The  Court,  etc.,  considering  that  the  Cagnae 
^d  Bftpondendum  accompanying  the  action 
could  alone  give  the  right  to  plaintiff  to  insti- 
tnte  his  action  before  this  Superior  Court  for 
the  amount  claimed  of  $67  only,  and  that  it  is 
not  established  by  proof  that  plaintiff  had 
vetumed  his  action  in  Court  before  making  his  | 


deeietement  of  the  Capias,  the  Exception  De- 
clinatoire  is  maintained,  and  the  defendant  is 
therefore  put  hore  de  Cout  with  costs  against 
plaintiff,  the  Court  reserving  to  plaintiff  the 
right  of  taking  out  his  action  before  the  proper 
Court. 

Thibault  j*  Meseier  for  plaintiff. 

A,  W.  Orenier  for  defendant. 


FRAUDULENT  PURCHASES  OF  GOODS, 

HOUSE  OF  LOBDS,  MABCH  4, 1877. 

CuNDT^  T.    LuTDSAV,    Appl't,    38    L.    T,    BlP. 

(N.  S.)  573. 

A  purchaser  of  a  ohattel,  who  has  not  'purchased  jn 
market  overt,  takes  the  chattel  suhJeot  to  any  inflrfai- 
ity  of  title  in  the  vendor,  even  if  he  purchase  bona  fide 
without  notice. 

A  person  of  the  name  of  A.  Blenkam  wrote  to  the 
respondents  and  ordered  goods  of  them,  intentionally 
signing  his  name  in  such  a  manner  as  to  be  taken  for 
Blenkiron.  There  was  a  respectable  finn  of  that 
name,  and  the  respondents,  believing  that  they  were 
dealing  with  that  firm,  forwarded  the  goods  to  Blen< 
kam .  Blenkam  bad  no  means  of  paying  for  the  goods. 
The  appellants  afterward  purchased  the  goods  6ona 
fide  from  Blenkam. 

i7eU(affiraung  the  judgment  of  the  court  below), 
that  the  property  in  the  goods  bad  never  passed  from 
the  respondents,  and  that  they  were  entitled  to  recover 
the  value  of  them  firom  the  appellants. 

Hardfnan  v.  Booths  1  H.  A  C. 803;  7  L.T.  Bep.  (KJ3) 
638,  followed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  reported  in  2  Q.  B.  Div.  96, 
and  36  L.  T.  Bep.  (N.  S.)  345,  reversing  a 
decision  of  the  Queen's  Bench  Division,  report- 
ed in  1  Q.  B.  Div.  348,  and  34  L.  T.  Bep.^(N.  S.) 
314,  in  favor  of  the  appellants,  who  were  the 
defendants  below. 

The  plaintiffs  were  linen  manu&cturers  at 
Belfast,  and  the  defendants  carried  on  business 
in  London.  The  action  was  brought  for  the 
conversion  of  250  dozen  cambric  handkerchief. 
The  case  was  tried  before  Blackburn,  J.,  and 
a  special  jury,  in  Nov.,  1875. 

At  the  trial  it  appeared  that  a  person  named 
Blenkam  ordered  goods  in  writing  firom  the 
plaintiff,  giving  as  his  address  <<  Blenkam  A  Co., 
37  Wood  street)  and  5  Little  Love  Lane,  Cheap- 
side."  There  was  a  very  respectable  firm  of 
Blenkiron  A  Sons,  carrying  on  business  in 
Wood  street,  whose  name  was  known  to  the 
plainiiffiB,  and  they  supplied    the  goods,  be* 
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lioTing  that  they  weie  dealing  with  that  finn. 
Blenkam  had  no  means  of  paying  for  the  goods, 
and  on  the  discovery  of  the  fraud  he  was  pros- 
ecuted for  ohtaining  goods  by  &lse  pretenses, 
and  was  convicted.  Before  his  conviction  he 
had  sold  some  of  the  goods  to  the  defendants  in 
the  ordinary  way  of  business,  and  the  defend- 
ants had  resold  them  before  the  fraud  was 
discovered.  It  was  admitted  that  they  were 
bona  fide  purchasers  for  value. 

The  Queen's  Bench  Division  directed  the 
verdict  to  be  entered  for  the  defendants  on  the 
ground  that  the  property  in  the  goods  had 
passed  to  Blenkam,  and  from  him  to  the  de- 
fendants, but  this  decision  was  reversed  as 
above  mentioned. 

The  Solieitjor-Gtneral,  (Sir  H.  S.  Gifliard,  Q.C.), 
Benjamin^  Q.  C,  and  B,  F.  Williamty  for  appel- 
lants. 

WilU,  Q.  C,  and  lullarton,  for  respondents. 

The  Lord  Chahcellor  (Cairns).  My  Lords, 
you  have  in  this  cose  to  discharge  a  duty  which 
is  always  a  disagreeable  one  for  any  court? 
namely,  to  determine  as  between  two  parties, 
both  of  whom  are  perfectly  innocent,  upon 
which  of  the  two  the  consequences  of  a  fraud 
practiced  upon  both  of  them  must  fall.  In 
discharging  that  duty  your  Lordships  can  do 
no  more  than  apply  rigorously  the  settled 
and  well-known  rules  of  law.  With  regard  to 
the  title  to  personal  property,  those  rules  may, 
I  take  it,  be  thus  expressed:  By  the  law  of 
our  country  the  purchaser  of  a  chattel  takes  the 
chattel  as  a  general  rule,  subject  to  what  may 
turn  out  to  be  certain  infirmities  in  the  title. 
If  he  purchases  the  chattel  in  market  overt^ 
he  obtains  a  title  which  is  good  against  all  the 
world  ;  but  if  he  does  not  purchase  the  chattel 
in  market  overt,  and  if  it  turns  out  that  the 
chattel  has  been  found  by  the  person  who  pro- 
fessed to  sell  it,  the  purchaser  will  not  obtain  a 
title  as  against  the  real  owner.  If  it  turns  out 
that  the  chattel  has  been  stolen  by  the  person 
who  has  professed  to  sell  it,  the  purchaser  will 
not  obtain  a  title.  If  it  turns  out  that  the 
chattel  has  come  into  the  hands  of  the  person 
who  professed  to  sell  it  by  a  (2e  facto  contract, 
that  is  to  say,  a  contract  which  has  purported  to 
pass  the  property  to  him  from  the  owner,  then 
the  purchaser  will  obtain  a  good  title,  even 
though  afterward  it  should  appear  that  there 
were  circumstances  connected  with  the  contract 


which  would  enable  the  original  owner  of  the 
goods  to  reduce  it  and  to  set  it  aside,  because 
those  circumstances  will  not  be   allowed  to 
interfere  with  a  title  for  valuable  consideration, 
obtained  by  some  third  party  during  the  in- 
terval while  the  contract  remained  unreduced. 
The  question,  therefore,  in  the  present  case,aa 
your  Lordships  will  observe,  really  becoines  the 
very  short  and  simple  one  which  I  am  about  to 
state.    Was  there  any    contract    which,  with 
regard  to  the  goods  in  question  in  this  case,  had 
passed  the  property   from  Messrs.  Lindsay  to 
Alfred  Blenkarn  ?    If  there  was  any  contract 
passing  the  property,  even  though,  as  I  have 
said,  it  might  afterwards  be  open  to  a  process  of 
reduction  on  the  ground  of  fraud,  still  in  the 
meantime  Blenkam  might  have  conveyed  a 
good  title  for  valuable  consideration  to  the 
present  appellants.    Now  there  are  two  obser* 
vations  bearing  upon  the  solution  of  that  question 
which  I  desire  to  make.    In  the  first   place,  if 
the  property  in  the  goods  passed,  it  could  only 
pass  by  way  of  contract,  there  is  nothing  else 
which  could  have  passed  the  property.    The 
second  ob8er\'ation  is  this,  your  Lordships  are 
not  here  embarrassed  by  any  conflict  of  evidence, 
or  any  evidence  whatever,  as  to  conversations  or 
as  to  acts  done ;  the  whole  history  oi  the  transac- 
tion lies  upon  paper.   The  principal  parties  con- 
cerned, the  respondents  and  Blenkam,  never 
came  in  contact  personally :  evexything  that  was 
done  was  done  by  writing.    What  has  to  be 
judged  of,  and  what  the  jury  in  the  present 
case  had  to  judge  of,  was  merely  the  conclu- 
sion to  be  derived  from  that  writing,  as  ap- 
plied   to   the   admitted    facts   of    the    case. 
Now,   discharging    that    duty,    and    answer- 
ing    that    inquiry,    what    the    jurors    have 
found  in  substance  is  this :  they  have  found 
that  by  the  form  of  the  signatures  to  the  letters 
which  were  written  By  Blenkarn,  by  the  mode 
in  which  his  letters  and  his  applications  to  the 
respondents  were  made  out,  aftd  by  the  way 
in  which  he  left  imcorrected  the  mode  and 
form  in  which  in  turn  he  was  addressed  by  the 
respondents,  that  by  all  those  means  he  led,, 
and  intended  to  lead,  the  respondents  to  be- 
lieve, and  they  did  believe,  that  the  person  with 
whom  they  were  communicating  was  not  Blen- 
kam, the  dishonest  and  irresponsible  man,  but 
was  a  well-known  and  solvent  house  of  Blen- 
kiron  k  80ns,  doing  business  in  the  same  street. 
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Those  things  are  found  as  matters  of  &ct,  and 
they  are  placed  beyond  the  range  of  dispute 
and  controversy  in  the  case.    If  that  is  so, 
what  is  the  consequence  ?    It  is  that  Blenkam 
was  acting  here  just  in  the  same  way  as  if  he 
had  forged  the  signature  of  Blenkiron  &  Sons 
to  the  applications  for  goods,  and  as  if,  when  in 
return  the  goods  were  forwarded,  and  letters 
were  sent  accompanying  them,  he  had  inter- 
cepted the  goods  and  intercepted  the  letters, 
and  had  taken  possession  of  the  goods  and  of 
the  letters  which  were  addressed  to  and  intended 
for,  not  himself,  but  the  firm  of  Blenkiron  & 
Sons.    Now,  stating  the  matter  shortly  in  that 
way,  I  ask  the  question,  is  it  possible  to  imagine 
that  in  that  state  of  things  any  contract  could 
have  arisen  between  the  respondents  and  Blen- 
karn  ?    Of  him  they  knew  nothing,  and  of  him 
they    never    thought,  with    him    they  never 
intended  to  deal.    Their  minds  never,  even  for 
an  instant  of   time,  rested   upon  him,  and  as 
between  him  and  them  there  was  no  c<m8ermu 
of  mind  which  could  lead  to  any  agreement, 
or  to  any  contract  whatever.    As  between  him 
and  them  there  was  merely  the  one  side  to  a 
contract  where,  in  order  to  produce  a  contract, 
two  sides  would  be  required.    With  the  firm  of 
Blenkiron  &  Sons  of  course  there  was  no  con- 
tract, for  as  to  them  the  matter  was  entirely 
unknown,  and  therefore  the  pretence  of  a  con- 
tract was  a  failure.    The  result,  therefore,  is 
this,  that  your  Lordships  have  not  here  to  deal 
with  one  of  those  cases  in  which  there  is  de 
facto  a  contract  made  which  may  afterward  be 
impeached  and  set  aside  on  the  ground  of  fraud ; 
but  you  have  to  deal  with  a  case  which  ranges 
itself  under  a  completely  di£ferent  chapter  of 
law,  the  case,  namely,  in  which  the  contract 
never  comes  into  existence.    That  being  so,  it 
is  idle  to  talk  of  the  property  passing.    The 
property  remained,  as  it  originally  had  been, 
the  property  of  the  respondents,  and  the  title 
which  it  was  attempted  to  give  to  the  appel- 
lants was  a  title  which  could  not  be  given  to 
them.    I,  therefore,  move  your  Lordships,  that 
this  appeal  be  dismissed  with  costs,  and  the 
Judgment  of  the  Court  of  Appeal  be  a£Elrmed. 
Lord  Hathiblbt. — My  Lords,  I  have  come  to 
the  same  conclusion  as  that  which  has  just  been 
expressed  by  my  noble  and  learned  friend  on 
the  woolsack.    The  real  question  we  have  to 
consider  here  is  this,  whether  or  not  any  con- 


tract was  actually  entered  into  between  the 
respondents  and  a  person  named  Alfred  Blen- 
kam, who  imposed  upon  them  in  the  manner 
described  by  the  verdict  of  the  jury :   the  case 
that  was  tried  being  one  as  between  the  alleged 
vendors  and  a  person  who  had  purchased  from 
Alfred  Blenkarn.    Now  the  case  is  simply  this, 
as  put  by  the  learned  judge  in  the  court  below ; 
it  was  most  carefully  stated  as  we  might  expect 
it  would  be  by  that  learned  judge :  <^  Is  it  made 
out  to  your  satisfaction  that  Alfred  Blenkam, 
with  a  fraudulent  intent  to  induce  customers 
generally,  and  Mr.  Thomson  in  particular,  to 
give  him  the  credit  of  the  good  character  which 
belonged  to  William  Blenkiron  &  Sons,  wrote 
those  letters  in  the  way  you  have  heard,  and 
had  those  invoices  headed  as  you  have  heard  ? 
And  further  than  that,  did  he  actually  by  that 
fraud  induce  Mr.  Thomson  to  send  the  goods  to 
37  Wood  Street  ?  "    Both  these  questions  were 
answered  in  the  affirmative  by  the  jury.    What 
then  was  the  result  ?    It  was  that  there  were 
letters  written  by  a  man  endeavoring  by  con- 
trivance and  fraud,  as  appears  upon  the  face  o! 
the  letters  themselves,  to  obtain  the  credit  of 
the  well-known  firm    of   Blenkiron  k  Sons, 
Wood  street.      This  was  done   by   a   falsifi- 
cation of  the    signature  of  the  Blenkirons, 
writing  his  own   name  in  such  a  manner  as 
that  it  appeared  to  represent  the  signature  of 
that  firm.    And,  further,  his  letters  and  invoices 
were  headed  <'  Wood  street,"  which  was  not  an 
accurate  way  of  heading  them,  for  he  occupied 
only  a  room  on  a  third  floor,  looking  into  Little 
Love  lane  on  one  side,  and  into  Wood  street  on 
the  other.    He  headed  them  in  that  way  in 
order   that  by  these  two   devices  he  might 
represent  himself  to  the  respondents  as  Blenk- 
iron of  Wood  street.    He  did  that  purposely ; 
and  it  is  found  that  he  induced  the  respondents 
by  that  device  to  send  the  goods  to  Blenkiron 
of  Wood  street    I  apprehend,  therefore,  that  if 
there  could  be  said  to  have  been  any  sale  at 
all,  it  fidled  for  want  of  a  purchaser.    The  sale, 
if  made  out  upon  such  a  transaction  as  this, 
would  have  been  a  sale  to  the  Blenkirons  of 
Wood  street,  if  they  had  chosen  to  adopt  it, 
and  to  no  other  person  whatever  ;  not  to  thii 
Alfred  Blenkam,  with  whom  the  respondents 
had  not,  and  with  whom  they  did  not  wish  to 
have,  any  dealings  whatever.    It  appears  to 
me  that  this  brings  the  case  completely  within 
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the  authority  of  ffardman  y.  Booih,  1  H.  ^  C. 
803 ;  7  L.  T.  Kep.  (N.  S.)  638,  where  it  wm  held 
that  there  was  no  real  contract  between  the 
parties  by  whom  the  goods  were  delivered  and 
the  concocter  of  the  fraud  who  obtained  pos- 
session of  them,  because  they  were  not  sold  to 
him.  Exactly  in  the  same  way  here,  there  was 
no  real  contract  whatever  with  Alfred  Blenkam ; 
no  goods  had  been  delivered  to  anybody  except 
for  the  purpose  of  transfeiring  the  property  to 
Blenkiron  (not  Blenkam) ;  therefore  the  case 
really  in  substance  is  the  identical  case  of 
Hardman  v.  Booth  over  again.  My  attention 
has  been  called  to  another  case  which  seems 
to  hare  been  decided  on  exactly  the  same 
principle  as  Hardman  y.  Booth,  and  it  is  worth 
while  referring  to  it  as  an  additional  authority 
upon  that  principle  of  law.  It  is  the  case  of 
Eiggong  v.  Burton,  26  L.  J.  342,  Ex.  There  one 
Dix,  wj)^  had  been  the  agent  of  a  responsible 
firm  that  had  had  dealings  with  the  plaintiff  in 
the  action,  was  dismissed  by  his  employers ;  he 
concealed  that  dismissal  firom  a  customer  of  the 
firm,  the  plaintiff  in  the  action,  and  continued 
to  obtain  goods  from  him  still  as  acting  for  the 
firm.  The  goods  were  delivered  to  him,  but  it 
was  held  that  that  delivery  was  not  a  delivery 
to  any  person  whatever  who  had  purchased  the 
goods.  The  goods,  if  they  had  been  purchased 
at  all,  would  have  been  purchased  by  the  firm 
for  which  this  man  had  acted  as  agent,  but  he 
had  been  dismissed  from  the  agency,  therefore 
there  was  no  contract  with  the  firm ;  there  was 
no  contract  ever  intended  between  the  vendors 
of  the  goods  and  the  person  who  had  professed 
to  purchase  the  goods  as  the  agent  of  that  firm ; 
and  the  consequence  was  that  there  was  no 
contract  at  all.  There,  as  here,  an  innocent 
person  purchasing  the  goods  from  the  person 
with  whom  there  was  no  contract  was  obliged 
to  submit  to  the  loss.  The  point  of  the  case  is 
put  so  very  shortly  by  Pollock,  C.B.,  that  I  can- 
not do  better  than  adopt  his  reasoning :  <<  There 
was  no  sale  at  all,  but  a  mere  obtaining  of 
goods  by  false  pretences ;  the  property  there- 
fore did  not  pass  out  of  the  plaintiffs.''  The 
other  judges,  Martin,  Bramwell,  and  Watson, 
BB.,  concurred  in  that  judgment  Here,  I  say, 
exactly  as  in  the  cases  of  Hardman  t.  Booth  and 
Higgont  v.  Burton,  there  was  no  sale  at  all; 
there  was  a  fedse  representation  made  by 
Blenkam,  by  which  he  got  goods  sent  to  him 


upon  applications  from  him  to  become  a  pur- 
chaser, but  upon  invoices  made  out  to  the  firm 
of  Blenkiron  k  Sons.  But  no  contract  was 
made  with  Blenkam,  nor  was  any  contract 
made  with  Blenkiron  k  Sons,  because  they 
knew  nothing  at  all  about  it,  and  there- 
fore there  could  be  no  delivery  of  the 
goods  with  the  intent  to  pass  the  pro- 
perty. We  have  been  pressed  very  much 
with  an  ingenious  mode  of  putting  the  case 
on  the  part  of  the  counsel  who  have  argued 
for  the  appellants  in  this  case,  namely: 
Suppose  this  fraudulent  person  had  gone 
himself  to  the  firm  from  whom  he  wished 
to  obtain  the  goods,  and  had  represented  that 
he  was  a  member  of  one  of  the  largest  firms  in 
London.  Suppose  on  his  making  that  rep- 
resentation  the  goods  had  been  delivered  to 
him.  Now  I  am  very  fiu*,  at  all  events  on  the 
present  occasion,  from  seeing  my  way  to  this, 
that  the  goods  being  sold  to  him  as  represent- 
ing that  firm  he  could  be  treated  in  any  other 
way  than  as  an  agent  of  that  firm.  Or  suppose 
he  had  said :  "  I  am  as  rich  as  that  firm.  I 
have  transactions  as  large  as  those  of  that  firm, 
I  have  a  large  balance  at  my  bankers  ; "  then 
the  sale  would  have  been  a  sale  to  a  fraudulent 
purchaser  on  fraudulent  representations,  and  & 
sale  which  would  have  been  capable  of  being 
set  aside,  but  still  a  sale  would  have  been  made 
to  the  person  who  made  those  fisklse  represents 
tions ;  and  the  parting  with  the  goods  in  that 
case  might  possibly  have  passed  the  property. 
But  this  case  is  an  entirely  different  one.  The 
whole  case,  as  represented  here,  is  this  :  frx>m 
beginning  to  end  the  respondents  believed  they 
were  dealing  with  Blenkiron  k  Sons,  they  made 
out  their  invoices  to  Blenkiron  k  Sons,  they 
supposed  they  sold  to  Blenkiron  k  Sons ;  they 
never  sold  in  any  way  to  Alfred  Blenkam ;  and, 
therefore,  Alfred  Blenkam  cannot  by  so  obtain- 
ing the  goods  have  by  any  possibility  made  a 
good  title  to  a  purchaser  as  against  the  owners 
of  the  goods,  who  had  never  in  any  shape  or 
way  parted  with  the  property,  nor  with  any- 
thing more  than  the  possession  of  it. 

Lord  Pbnzancx. — My  Lords,  the  findings  of 
the  jury  in  this  case,  coupled  with  the  evidence, 
warrant  your  Lordships  in  concluding  that  the 
following  are  the  circumstances  under  which 
the  respondents  parted  with  their  goods. 
Whether  by  doing  so  they  passed  the  property 
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in  them  to  Alfred  Blenkam  is,  I  conceive,  the 
real  question  to  be  detennined.    The  respond- 
ents had  never  seen,  or  even  heard  of,  Alfred 
Blenkam,  when  they  received  a  letter,  followed 
by  several  others,  signed  in  a  manner  which 
was  not  absolutely  clear,  but  which  the  writer 
intended  them  to  take,  and  they  did  take,  to  be 
the    signature    of    a    well-known    house    of 
Blenkiron  k  Sons,  which  in  fact  carried  on 
>>usine8S  at  No.  123  Wood  street.    The  purport 
of  these  letters  was  to  order  the  goods  now  in 
question.    The  house  of  Blenkiron  k  Sons  was 
known  to  the  respondents,  and   It  was  also 
known  that  they  lived  in  Wood  street,  though 
the  respondents  did  not  know  the  number. 
The  respondents  answered  these  letters,  ad- 
dressing their  answers  to  Blenkiron  it  Sons  in 
Wood  street,  but  in  place  of  No.  123  they 
directed  them  to  No.  37,  which  was  the  num- 
ber given  in  the  letters  as  the  address  of  that 
firm.    In  the  result  they  sent  off  the  goods 
now  in  dispute,  and  addressed  them,  as  they 
had   addressed  their  letters,  to  Blenkiron  & 
Sons,  No.  37  Wood  street,  London.    It  was  not 
doubted  or  disputed  that  throughout  this  cor- 
respondence, and  up  to  and  after  the  time  that 
the  respondents  had  dispatched  their  goods  to 
London,  they  intended  to  deal,  and  believed 
they  were  dealing,  with  Blenkiron  k  Sons,  and 
with  nobody  else ;  nor  is  it  capable  of  dispute 
that  when  they  parted  with  the  possession  of 
their  goods,  they  did  so  with  the  intention  that 
the  goods  should  pass  into  the  hands  of  Blenk- 
iron k  Sons,  to  whom  they  addressed  these  goods. 
The    goods,  however,  were  not  delivered  to 
Blenkiron   k  Sons,  to  whom   they  were  ad- 
dressed, but  found  their  way  into  the  hands  of 
Alfred    Blenkam,  owing   to    the   number  in 
Wood  street  being  given  as  No.  37  in  place  of 
No.  123,  a  mistake  which  had  purposely  been 
brought  about  by  the  writer  of  the  letters,  as  I 
have  before  mentioned,  who  was  no  other  than 
Alfred  Blenkam,  who  had  an  office  at  37  Wood 
street.    In  this  state  of  things  it  is  not  denied 
that  the  contract  for  dealing  which  the  res- 
pondents thought  they  were  entering  into  with 
Blenkiron  k  Sons,  and  in  fulfillment  of  which 
they  parted  with  their  goods  and  forwarded 
them  to  what  they  thought  was  the  address  of 
that  firm,  was  no  contract  at  all  with  them, 
seeing  that  Blenkiron  k  Sons  knew  nothing  of 
the  transaction.    But  the  appellants  say  it  was 


a  contract  with  and  a  good  delivery  to  Alfred 
Blenkam,  so  'as  to  pass  the  property  in  the 
goods  to  him,  although  the  goods  were  not 
addressed  to  him,  and  the  respondents  did  not 
know  of  his  existence.    I  am  not  aware  that 
there  is  any  decided  case  in  which  a  sale  and 
delivery  intended  to  be  made  to  one  man  has 
been  held  to  be  a  sale  and  delivery  so  as  to  pass 
the  property  to  another,  against  the  intent  and 
will  of  the  vendor.    And  if  this  cannot  be,  it 
is  difficult  to  see  how  the  contention  of  the 
appellants  can  be  maintained.    It  was  indeed 
argued  that,  as  the  letters  and  goods  were  ad- 
dressed to  No.  37  instead  of  No.  123,  this  con- 
stituted  a  dealing  with  the  person  whose  office 
was  at  No.  37.    But  to  justify  this  argument  it 
ought  at  least  to  be  shown  that  the  respondents 
knew  that  there  was  such  a  person,  and  that  he 
had  offices  there,  whereas  the  contrary  is  the 
&ct,  and  the  respondents  only  adopted  the  num- 
ber because  it  was  given  as  the  address  in  et- 
ters  purporting  to  be  signed  <<  Blenkiron  k  Co.'* 
I  am  unable  to  distinguish  this  case  in  principle 
tcom  that  of  Hardman  v.  Booth,  ubi  mp.,  to 
which  reference  has  been  made.    In  that  case 
Edward  Gandell,  who  obtained  possession  of 
the  plaintiff's  goods,  pretended  to  have  authority 
to  order  goods  for  Thomas  Gandell   k  Co., 
which  he  had  not,  and  then  intercepted  the 
goods  and  made  away  with  them ;   the  court 
held  that  thero  was  no  contract  with  Thomas 
Gandell  k  Co.,  as  they  had  given  no  authority, 
and    none    with    Edward    Gandell,  who  had 
ordered  the  goods,  as  the  plaintiffs  never  in- 
tended to  deal  with  him.    In  the  present  case 
Alfired  Blenkam  pretended  that  he  was,  and 
acted  as  if  he  was,   Blenkiron  k  Sons,  with 
whom  alone  the  vendors  meant  to  deal.    No 
contract  was  ever  intended  with  him,  and  the 
contract  which  was  intended  &iled  for  want  of 
another  party  to  it.    In  principle  the  two  cases 
seem  to  me  quite  alike.    Another  case  of  a  sim- 
ilar  kind  is   Higgom   v.  Burton,  ubi  tup.,  to 
which  similar  reasoning  was   applied.    Hypo- 
thetical cases  wero  put  to  your  Lordships  in 
argument  in  which  a  vendor  was  supposed  to 
deal  personally  with  a  swindler,  believing  him 
to  be  some  one  else  of  credit  and  stability,  and 
under  this  belief  to  have  actually  delivered 
goods   into   his   hands.    I    do  not   think  it 
necessary  to    express    an    opinion   upon  the 
possible  effect   of  some   cases   which  I  can 
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imagine  to  happen  of  this  character,  becauee 
none  of  such  cases  can,  I  think,  be  parallel 
with  that  which  your  Lordships  have  now  to 
decide.  For  in  the  present  case  the  respondents 
were  never  brought  personally  into  contact 
with  Alfred  Blenkam  *,  all  their  letters,  though 
received  and  answered  by  him,  were  addressed 
to  Blenkiron  &  Sons,  and  were  intended  for 
that  firm  only  *,  and  finally  the  goods  in  dispute 
were  not  delivered  to  him  at  all,  but  were  sent 
to  Blenkiron  k  Sons,  though  at  a  wrong 
address.  This  appeal  ought,  therefore,  in  my 
opinion,  to  be  dismissed. 

Judgment  affirmed. 


A  CHAPTER  OF  BLUNDERINGS  ON  AND 

OFF  THE  BENCH,  AND  OF  THEIR 

CAUSES  AND  REMEDIES. 

I.  Professional  Blindness  as  to  the   Bules    of 

statutory  Interpretation. 

II.  Mistake  of  Fact  as  an  Excuse  for  Crime. 

III.  Bemedies  for  judicial  Bluuderings. 

I  am  to  write  of  blunderings.  The  entire 
subject  would  be  too  large  for  an  article ;  but 
something  may  here  be  given  of  general  doctrine, 
and  something  of  illustration.  Let  us  consider : 
L  Professional  blindness  as  to  the  rules  of 
statutory  interpretation.  II.  Mistake  of  fact 
as  an  excuse  for  crime.  III.  Bemedies  for 
Judicial  blunderings. 

/.  PrqfetnofuU  Blindness  as  to  the  Rules  pf 
statutory  Interpretation. — There  are  a  few  legal 
subjects  on  which  the  entire  profession  seem  to 
be  forsworn  to  ignorance.  Prominent  among 
them  is  the  subject  of  the  interpretation  of 
statutes.  There  is  not  a  day  in  the  professional 
life  of  any  lawyer  who  does  a  respectable 
amount  of  business  in  which  he  has  not  occasion 
to  consider  the  interpretation  of  some  statute. 
Yet,  if  you  look  into  his  library,  you  find  no 
book  on  the  subject ;  or  if  into  the  chamber  of 
his  brain,  where  he  keeps  his  legal  knowledge, 
you  discover  nothing  on  the  topic  there.  The 
majority  of  lawyers  appear  not  even  to  under- 
stand that  it  is  a  subject,  or  is  governed  by  any 
roles.  They  know  too  little  about  it  to  com- 
prehend their  deficiencies  or  their  needs.  Qood 
common  sense,  as  they  term  the  unaided  spec- 
ulations of  their  own  minds,  is,  according  to 
some,  adequate  to  any  emex^ency  connected 
with  this  question ;  according  to  others,  there 


are  no  rules,  and  any  study  of  the  subject,  or 
the  reading  of  any  book  upon  it,  would  be  a 
mere  waste  of  time.  A  reviewer,  in  a  legal 
periodical,  not  long  ago  mounted  to  the  grand 
climax  of  the  idea  when,  writing  to  instruct 
his  readers  regarding  a  particular  book  relating 
to  the  topic,  he  declared,  after  employing  a  few 
phrases  to  show  his  ignorance  of  the  subject, 
and  even  of  the  book  before  him,  that,  in  the 
nature  of  things,  such  a  book  could  be  of  no 
permanent  value,  because  the  statutes  are  constant^ 
ly  changing  I 

All  things  on  earth,  all  in  the  part  of  heaven 
of  which  we  have  any  knowledge,  and  all  in  so 
much  of  hell  as  human  eyes  can  discern,  are 
indeed  changing  ;  but,  be  the  statutes  tinkered 
however  much  and  often,  the  changes  in  them 
are  slight  compared  with  those  in  most  other 
things.  And,  small  or  great,  the  rules  to  in- 
terpret them  are  to  a  very  inconsiderable  extent 
statutory  ;  so  that  the  doctrines  of  statutory  in- 
terpretation change  less  than  those  pertaining 
even  to  real  property.  They  are  the  most  per- 
manent and  fixed  of  all  the  doctrines  of  our 
law — the  most  fit  for  a  common-law  treatise. 
Not  only  is  a  book  on  the  interpretation  of 
statutes  emphatically  on  the  common  law,  but 
it  is  on  the  most  stable  and  least  shifting  part 
of  the  entire  system. 

No  lawyer  who  looks  into  the  question,  or 
even  pauses  for  a  moment  to  think  upon  it,  can' 
fail  to  see  that  this  is  so.  Yet  how  different  is 
the  common  thought  of  the  profession  I  This 
will  be  palpable  from  the  following  facts  : 

The  late  Theodore  Sedgwick  wrote  two  ap- 
proved books  on  the  law — the  one  on  the 
'<  Measure  of  Damages,"  and  the  other  on  the 
« Interpretation  of  Statutes  and  our  written 
Constitutions."  While  the  former  of  these 
books  was  in  its  second  edition,  the  latter  ap- 
peared, in  1857.  Not  until  1874,  seventeen 
years  afterward,  was  there  a  call  for  a  second 
edition  of  the  latter  book,  and  the  former  was 
in  its  sixth  edition.  Yet  the  average  practitioner 
has,  at  least,  a  half  dozen  questions  to  answer 
on  the  interpretation  of  statutes  to  one  on 
the  measure  of  damages ;  so  that  the  more  ano 
cessful  book  ought  to  be  the  one  which  is  so 
veiy  much  the  less  successful.  There  was  no 
American  book  on  either  subject  to  compete 
with  Sedgwick's,  and  no  English  one  selling  to 
an  extent  varying  the  effect  of  this  statement. 
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It  shows,  I  repeat,  that  the  lawyers,  in  general, 
understand  too  little  of  this  common-law  snbject 
of  the  interpretation  of  statutes  to  be  able  to 
discern  their  own  needs. 

Further  views  of  this  topic  will  appear  in 
connection  with  our  next,  namelj : 

//.  Mittake  cf  Fad  as  an  Excuse  Jor  Crime. — 
The  division  of  our  jurisprudence  into  its  two 
departments  of  civil  and  criminal  reveals  some 
marked  contrasts.  For  example,  in  the  civil 
the  object  is  to  establish  what  is  just  and  ex- 
pedient between  private  persons :  hence,  in 
various  situations,  one  who  is  personally  with- 
out fault  is  compellable  to  pay  damages  to 
another.  On  the  other  hand,  the  criminal  law 
18  for  the  punishment  of  persons  who  are  in 
fault,  as  a  means  of  restraining  them  and  deterr- 
ing others  from  evil-doing.  And  the  universal 
doctrine  of  this  department  is  that  one  whose 
mind  is  free  from  wrong  is  not  to  be  punished. 
To  punish  such  a  person  would  be  unjust,  and 
no  state  can,  with  impunity,  commit  injustice. 
But,  further  than  this,  the  proposition  is,  I  be- 
lieve, accepted  among  all  who  have  reasoned 
on  the  subject  that  even  just  punishment  should 
not  be  inflicted  except  where  it  may  have  a 
restraining  power.  Paley  goes  even  further, 
without,  it  seems,  contravening  general  doc- 
trine, observing :  "  Punishment  is  an  evil  to 
which  the  magistrate  resorts  only  from  \t8 
being  necessary  to  the  prevention  of  a  greater. 
This  necessity  does  not  exist  when  the  end  may 
be  attained — that  is,  when  the  public  may  be 
defended  from  the  effects  of  the  crime — by  any 
other  espedieni"  * 

This  entire  doctrine  pertains  to  our  criminal 
law— not  to  onr  civil — the  same  as  it  does  to  our 
public  ethics  and  economy.  In  the  words  of  Lord 
Senyon,  as  to  the  former  of  the  two  propositions 
above,  "  it  is  a  principle  of  natural  justice,  and 
ijf  WIT  Uxw^  that  aeius  non  facit  reum  niti  mens  sit 
tea.  The  intent  and  the  act  must  both  concur 
to  constitute  the  crime."  f  This  doctrine  is  as 
familiar  as  it  is  fundamental,  and  authorities  to 
it  might  be  piled  up  to  fill  an  entire  number  of 
this  Review.  The  precise  act,  to  be  punished, 
need  not  in  all  cases  have  been  specifically 
meant ;  but  in  all  cases  it  must  have  been  the 
product  of  some  sort  of  evil  in  the  mind.  For 
example,  a  mere  indifference  or  carelessness 


PalcT*!  Moral  Phil.,  b.  6, oh.  9,  par.  i. 
Fowler  v.  Padget,7  T.  R.  509, 514. 


where  carefulness  is  a  duty,  or  an  intent  to  do 
one  particular  wrong  when  another  toUowa 
not  meant,  or  a  voluntary  incapacitating  or 
maddening  of  one's  self  by  strong  drink,  will,  la 
many  cases,  stand  in  the  stead  of  the  specific 
criminal  intent.*  But  without  some  sort  of 
mental  culpability  there  is  no  crime.  If  ther& 
was,  another  of  the  foregoing  principles  would 
still  forbid  its  being  punished.  All  that  any' 
man  can  do  is  to  intend  well,  and  to  employe 
his  Acuities  to  the  best  of  his  ability  and  put 
forth  his  full  exertions  to  prevent  evil.  If,, 
in  spite  of  all,  evil  unmeant  comes  from  his. 
act,  it  can  restrain  neither  him  nor  any  other 
person  to  punish  him.  Hence  the  state,  whose- 
will  the  courts  expound,  ought  not  to  punish 
him.    To  illustrate : 

In  cities  and  villages  where  the  people  da 
not  keep  cows  they  need  pure  milk  as  much  aa 
they  do  in  the  country.  Without  it  many  au 
infant,  and  perhaps  occasionally  an  adult,  wha 
now  live  with  it,  would  die.  Moreover,  it  is  aa 
important  article  of  food  for  all  classes  ;  and  h& 
who  supplies  it  is  a  benefactor.  So  that,  irk. 
some  of  our  states,  the  selling  of  adulterated 
milk  is  made  an  indictable  offence.  And  a. 
dealer  ought  to  be  held  to  a  high  degree  of 
caution  as  to  the  milk  he  sells.  But  in  a  single 
instance  there  may  be  an  adulteration  which  it  is: 
impossible  he  should  know  of  or  avoid,  however 
extreme  his  caution  may  be.  Suppose  such  an 
instance  occurs,  and  the  dealer  is  punished ;  if' 
he  does  not  leave  the  business,  to  the  detriment 
of  the  public  Interests,  the  punishment  can 
have  no  effect  to  prevent  the  repetition  of  the 
same  thing,  either  by  him  or  by  any  other 
dealer.  Hence  punishment  should  not  be  in^ 
flicted  even  if  it  were  deserved.  And  when  we 
consider,  also,  that  it  is  not  deserved,  but  is  a 
gratuitous  and  wicked  wrong  inflicted  on  an. 
innocent  party,  no  fit  word  to  characterise  it 
is  found  in  the  language. 

One  form  of  the  doctrine  of  the  criminal 
intent  is  that,  if  a  man  honestly '  intends  to 
obey  the  law,  and  uses  due  care  and  caution  to 
ascertain  the  facts,  yet  is  misled  concerning^ 
them,  then,  if  he  does  what,  were  the  facts  a» 
he  thus  believes  them  to  be,  would  be  no  vio- 
lation either  of  the  law  which  he  intends  to 
obey  or  of  any  other  legal  or  social  duty,  he  i%. 


*    See,  for  a  fuller  explanation,  i  Bishop's  Or*  Lai 
6thed..«§»6-^866. 
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not  punishable,  though  under  the  actual  facts 
be  would  be  had  he  known  them.  The 
purpose  which  prompts  his  actions  being  in 
accord  with  his  whole  dutj,  no  accident  beyond 
his  control,  such  as  occurs  when  he  is  misled 
concerning  facts,  can  make  a  mere  external  act, 
to  which  nothing  in  the  mind  corresponds,  a 
proper  subject  of  punishment.  Within  this 
general  doctrine  there  may  be  differences  on 
minor  points ;  but  I  have  purposely  stated  it 
not  with  exact  reference  to  them,  but  in  a  form 
to  excuse  no  one  who  would  not  be  excusable 
by  all  opinions,  according  to  the  rules  of  the 
common  law. 

A  familiar  illustration  of  the  doctrine  may  be 
seen  in  an  old  case,  in  which  it  was  held  that 
one  is  not  punishable  for  killing  in  the  night 
•  a  member  of  his  own  household  whom  he  mis- 
takes for  a  burglar, »  for  he  did  it  ignorantly, 
without  intention  to  hurt  the  said  Frances."  * 

Again,  a  statute  in  Massachusetts  provided 
that,  <<  if  any  person  shall  be  found  in  a  itaU  <^ 
ifUoxieatifm  in  any  highway,  street,  or  other 
public  place,  any  sheriff,  deputy-sheriff,  con- 
stable, watchman,  or  police-officer  shall,  with- 
out any  warrant,  take  such  person  into  custody 
and  detain  him  in  some  proper  place  until,  in 
the  opinion  of  such  officer,  he  shall  be  so  far 
recoTered  from  his  intoxication  as  to  render  it 
proper  to  carry  him  before  a  court  of  justice." 
Thereupon  an  officer,  having  «rHUK>nable  or 
probable  cause  to  believe  "that  a  person  was 
thus  intoxicated,  arrested  him,  while  in  fad  he 
was  not;  and,  being  indicted  for  this  as  for  an 
assault  and  battery,  the  court  held  him  to  be 
justified.  After  stating  from.  Blackstone  the 
common  doctrine  as  to  mistake  of  feet,  Hoar, 
J.,  delivering  the  opinion  of  the  court,  pro- 
ceeded :  "  This  principle  is  recognized  by  all 
the  best  authorities  upon  criminal  law.  Thus, 
in  Bussell  on  Crimes,  volume  1  (7th  Am.  ed.), 
it  is  said  that,  <  without  the  consent  of  the  will 
human  actions  cannot  be  considered  as  culpable ; 
nor,  where  there  is  no  will  to  commit  an  offence, 
is  there  any  just  reason  why  a  party  should  in- 
cur the  penalties  of  a  law  made  for  the  punish- 
ment of  crimes  and  offences.'  And  in  Hale's 
Pleas  of  the  Crown,  vi'lume  1,  page  16,  the 
general  doctrine  is  stated  that,  <  where  there  is 
no  will  to  commit  an  offence,  there  can  be  no 

*  Levett's  Cose,  itated  Cro.  Car.  538. 


transgression.'  See,  also,  1  Gab.  Cr.  Law,  4. 
And,  in  all  these  writers,  ignonmce  of  feet,  un- 
accompanied by  any  criminal  negligence,  is 
enumerated  as  one  of  the  causes  of  exemption 
from  criminal  responsibility."  * 

Illustrations  of  this  sort  might  be  repeated 
indefinitely;   but  in  this  connection   I  shall 
simply    mention   one   other,  which  I   select 
because  it  bridges  over  the  argument  to  my 
next  proposition.    It  is  that  ifa  person  is  insane, 
not  in  all  his  feculties,  but  simply  to  the  extent 
of  having  insane  delusions  which  he  accepts  as 
fects,  then,  if  a  thing  ftJsely  believed  to  be 
true  is  such  as  would  justify  him  in  taking 
another's  life,  were  it  a  reality,  and,  impelled 
thereby,  he  takes  the  life,  he  is  not  punishable. 
8o  it  has  been    clearly   adjudged  in  Massa- 
chusettsf  and  in  England,  t  and  the  doctrine  is 
everywhere  accepted  as  sound.    "  I("  asked  the 
House  of  Lords,  questioning  the  common-law 
judges,  <'a  person  under  an  insane  delusion  as  to 
existing  facts  commits  an   offence  in  conse- 
quence thereof,  is  he  thereby  excused  ?  ^  "  To 
which  question,"  replied  Lord  Chief  Justice  Tin- 
dal,  « the  answer  must,  of  course,  depend  on  the 
nature  of  the  delusion ;    but,  making  the  a»- 
sumption  *  *  that  he  labors  under  such  partial 
delusion  only,  and  is  not  in  other  respects 
insane,  we  think  he  must  be  considered  in  the 
same  situation  as  to  responsibility  as  if  the 
fects    with    respect   to    which    the    delusion 
exists    were    real.       For   example,  i^   under 
the    influence   of  his   delusion,  he  supposes 
another  man  to  be  in   the  act  of  attempt- 
ing to  take  away  his  life,  and  he  kills  that 
man,    as    he    supposes,    in    self-defence,   he 
would  be  exempt  from  punishment.    If  his 
delusion  was  that  the  deceased  had  inflicted  a 
serious  injury  to  his  character  and  fortune,  and 
he  killed  him  in  revenge  for  such  supposed 
injury,  he  would  be  liable  to  punishment.**  § 

"  It  would  be  singular,  indeed,"  said  Hoar,  J., 
in  the  Massachusetts  case,  wherein  an  officer 
took  up  a  person  in  the  streets  for  being  drunk, 
when  he  was  not,  <*  if  a  man  deficient  in  reason 
would  be  protected  from  criminal  responsibil- 
ity, and  another,  who  was  obliged  to  decide 

*  The  CommonweiUtb  t.  Presby,  14  Qray,  65, 67. 
t    The  Oommonwealtb  t.  Rosen.  7  Mete.  500. 
t    Opinion  on  Insane  CriminalB,8  Soottt  N.  R.  506 ; 
xG.  AK.  130»note;  10  a.  A  Fin.  (in  McNa^bten's 
ease)  200. 

S  Ibid,,  at  p.  135  of  the  report  in  C  A  K. 
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upon  the  evidence  before  him,  and  used  in  good 

fiuth  all  the  reason  and  fftculties  which  he  had, 

should  be  held  guilty." • 

This  brings  as  to  an  extraordinary  series  of 

professional  and  judicial  delusions,  next  to  be 

considered. 

rio  be  continued.] 


DIGEST  OF  ENGLISH  CASES, 

The  following  is  a  digest  of  the  principal  cases 
reported  in  the  English  Law  Reports  for  Febru- 
ary, March  and  April,  1878. 

Accepter. — See  Bills  and  Abte«,  1,  3,  5. 
Atl;acerU  Support, — See  Easement, 
Advocate. —  See  Attorney  and  Client^  1. 
Agent. — See  Principal  and  Agent. 
Agreement. —  See  Contract. 
Ambiguity. — See  Willj  1. 

Ancient  Lights, — In  an  action  for  obstruction 
of  ancient  lights,  it  appeared  that  plaintiff  was 
entitled  to  access  of  light  by  prescription,  and 
that  defendant  had  diminished  Uie  light  by 
erecting  a  high  building  opposite,  but  that  there 
was  Btiil  light  enough  for  the  business  carried 
on  in  plaintiffs  premises.  Cockburn,  0.  J., 
instructed  the  juiy  that  they  should  bring  in 
substantial  damages,  if  they  found  that  the  light 
had  been  sensibly  diminished,  so  as  to  affect  the 
yalue  of  the  premises,  either  for  the  purposes  for 
which  they  had  been  previously  used,  or  for  any 
purpose  for  which  they  were  likely  to  be  used 
in  the  future.  Defendants  contended  that  the 
damages  should  be  nominal,  unless  it  appeared 
that  the  premises  were  injured  for  the  purposes 
for  which  they  had  alwayr  been  and  were  still 
used.  Beldy  that  the  instruction  of  the  Judge 
was  correct.  Martin  v.  GobU  (1  Camp.  320) 
questioned. — Moore  v.  Mall,  3  Q.  B.  D.  1 78. 

Animus  ifaii«ndt.— See  Domicile. 

Annuity. — A  testator  gave  an  annuity  to  his 
son,  with  cesser  and  gift  over  *<  if  he  shall  do  or 
permit  any  act,  deed,  matter,  or  thing  whatso- 
eyer,  whereby  the  same  shall  be  aliened,  charged 
or  incumbered.'*  The  annuitant  committed  an 
act  of  bankruptcy  by  f&iiing  to  answer  to  a 
debtor's  summons.  Meldj  that  the  annuity  there- 
upon ceased. — Ex  parte  Eyston.  In  re  Throck- 
morton, 7  Ch.  D.  145. 

Anticipation. — A  married  woman,  entitled 
under  a  will  to  £400  a  year  for  her  separate  use, 

*  The  Commonwealth  t.  PreBby^  14  Qray,65, 68,00. 


without  power  of  anticipation,  joined  with  her 
husband  in  mortgaging  her  interest  under  the 
will,  by  perpetrating  a  gross  fraud  upon  the 
mortgagee  as  to  the  restraint  upon  anticipation. 
The  mortgagee  got  judgment  against  them,  and 
an  order  to  charge  the  wife's  income  as  it  came 
due.  Beldj  that  the  restraint  on  anticipation 
could  in  no  case  be  evaded  or  set  aside,  even  in 
case  of  such  gross  fiaud. — Stanley  v.  Stanley^  7 
Ch.  D.  689. 

Attorney  and  Client,~^l.  Defendant,  a  Scotch 
advocate,  was  legal  adviser  and  agent  for  two 
ladies,  as  trustees  for  their  father's  estate.  Under 
his  direction,  two  houses  belonging  to  the  estate 
were  sold,  nominally  to  defendant's  brother,  but 
in  reality  the  defendant  himself  was  the  pur- 
chaser, though  without  the  knowledge  of  hia 
clients. — Meld,  that  the  purchase  could  not  be 
enforced. — MePherson  v.  Watt,  3  App.  Gas.  254. 

2.  During  the  progress  of  a  suit,  the  plaintifiis 
mortgaged  their  interest  in  the  estate  concerned 
in  the  suit  to  the  defendants  therein.  The  plain- 
tiffs' solicitor  sanctioned  the  mortgage,  and  sub- 
sequently got  his  costs  in  the  said  suit  charged 
on  the  plaintiffs'  interest  in  the  estate. — Beldy 
that  under  the  circumstances  the  mortgage  must 
be  postponed  to  the  costs,  as  the  defendants 
must  be  held  to  have  known  of  his  lien  when 
they  took  the  mortgage. — Faithful  y,' Even,  7 
Ch.  D.  495. 

Bank.'-^ee  Mills  and  Motes,  4. 

Bankruptcy. — See  Annuity  ;  Composition ;  Fiz- 
tures ;  Lease, 

Bill  <^  Lading, — A  bill  of  lading  for  a  cargo 
of  wheat,  shipped  at  New  Tork  for  Glasgow, 
contained  an  exemption  from  liability  for  loss 
from  perils  of  the  sea,  or  loss  due  to  the 
negligence  of  the  officers  or  crew  of  the  ship. 
The  cargo  was  injured  by  sea-water  admitted 
into  the  hold,  as  the  jury  found,  five  days  after 
sailing,  through  a  port-hole  negligently  left 
unfastened  by  the  crew  ;  but  the  jury  did  not 
find  whether  the  port-hole  was  left  un&stened 
before  the  sailing  or  subsequently.  Meld,  that 
the  case  must  be  remanded  for  a  finding  on  this 
point,  the  question  of  liability  depending  upon 
whether  the  implied  warranty  of  seaworthiness 
at  the  commencement  of  the  voyage  had  been 
complied  with. — Steel  et  al.  v.  The  State  Line 
Steamship  Co.^  3  App.  Cas.  72. 

See  Demurrage. 

Bills  and  Motes, — 1.  The  plaintiff,  a  merchant 
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in  London,  procured  a  loan  of  £15,000  of  the 
defendant  bank,  on  the  securitj  of  a  cargo  of 
^oods  in  transit   to  Monte  Video,  and  of  six 
hillB  of  exchange  drawn  by  him  on  S.,  the  con- 
signee of  the  goods  in  Monte  Video,  and  ac- 
cepted by  the  latter.    Two  of  these  bills  haying 
been  paid  and  two  dishonored,  the  defendant 
l)ank,  through  its  branch  in  Monte  Video,  pro- 
j)08ed  to  sell  the  goods  at  once,  when  the  plain- 
tiff wrote  the  defendant  not  to  sell,  and  sent 
liis  check  for  £2,500,  as    additional  sccuritji 
•adding,  that  when  the  bills  were  paid,  <<you 
will  of  course  refund  us  the  £2,600."     The 
defendant  drew  the  check  ;   and,  the  other  two 
t)ills   baring  been  dishonored,  the  defendant 
took  proceedings  against  8.,  as  a  result  of  which 
the  goods  were,  with  plaintiffs  consent,  sold, 
«nd  the  bills  without   plaintifiTs  knowledge, 
delivered   up  to  S.  cancelled.      The  proceeds 
«f  the  goods  were  insufficient,  even  with  the 
£2,500,  to  satisfy  the  claim.    Held^  that  the 
plaintiff  could  not  recover  the  £2,500  from  the 
defendant. — YgUHcuw  The  Mercantile  Bank  qf  the 
Jiiver  Plate,  3  C.  P.  D.  60. 

2.  A  bill  of  exchange  drawn  by  a  firm  in 
one  country  upon  the  same  firm  in  another 
<;ountry,  and  accepted  in  the  latter  place,  is 
perhaps,  strictly,  a  promissory  note,  but  the 
holder  may  treat  it  either  as  a  promissory  note 
or  as  a  bill  of  exchange  ;  and  where  it  appears 
to  have  been  the  inteation  that  it  should  be 
negotiable  in  the  market  as  a  bill  of  exchange, 
It  should  be  treated  as  such. —  WUlan»et  at.  r. 
Ayers  et  al.,  3  App.  Cas.  133. 

3.  By  19  A  20  Vict.  c.  97,  sec.  6,  "no  accept- 
ance of  a  bill  of  exchange,  inland  or  foreign, 
shall  be  sufficient  to  bind  or  charge  any  person, 
unless  the  same  be  in  writing  on  such  bill,  and 
signed  by  the  acceptor,  or  some  person  duly 
authorized  by  him.'*  Eeld,  that  the  word  <<  ac- 
cepted," written  across  the  face  of  the  bill,  and 
unsigned,  did  not  satisfy  the  statute. — Hindhaugh 
T.   Blakey,  3  C.  P.  D.  136. 

4.  The  plaintiffs,  holders  of  a  promissory 
note  payable  at  the  M.  branch  of  the  defendant 
bank,  and  drawn  by  parties  having  an  a<:couut 
at  the  T.  branch  of  the  said  bank,  deposited  it 
with  the  S.  branch  of  said  bank,  to  be  sent  to 
the  M.  branch  for  collection.  The  M.  branch, 
in  the  course  of  business,  stamped  the  note  as 
<<  paid,"  cancelled  the  signatures,  and  sent  the 
S.  branch  a  draft  therefor  in  favor  of  the  plain- 


tiffs. The  same  day,  the  Y.  branch,  in  its  booka^ 
credited  the  drawers  of  the  note  with  the 
amount  thereof,  but  no  notice  of  the  credit  was 
sent  the  drawers  or  holders.  Two  days  latar, 
the  drawers  becoming  •  irresponsible,  the  M. 
branch  wrote  the  S.  branch  to  cancel  the  dnft, 
and  returned  the  note  dishonored  with  the  in- 
dorsement, "cancelled  in  error."  There  was 
no  evidence  as  to  the  state  of  the  drawers'  ac- 
count at  the  Y.  branch.  Heldy  that  the  effect  of 
marking  the  note  "paid,"  and  cancelling  the 
signatures,  was  rendered  null  by  writing  on  It 
»  cancelled  in  error,"  before  retoming  it  to  the 
holders ;  and  that  the  entries  in  the  accounts 
between  the  branches  of  the  bank  as  to  pay- 
ment of  the  note  not  having  been  communi- 
cated to  tlie  holders  of  the  note,  were  not  effec- 
tual to  charge  the  bank  with  receipt  of  the 
money — .Prince  v.  Oriental  Bank  Corp<frati9n^  3 
App.  Cas.  325. 

5.  An  acceptor  of  a  foreign  bill  of  exchange 
subsequently  dishonored,  is  liable  by  way  of  a 
charge  for  re- exchange  for  all  the  necessary  ex- 
pense incurred  by  the  drawer  in  consequence  of 
its  having  been  dishonored  by  the  acceptor. — 
In  re  General  South  American  Co,^  7  Ch.  D.  637. 

Bond*. — See  Mortgage. 

Broker.^See  Factor. 

Carrier. — See  Common  Carrier. 

Caveat  Emptor. — See  Sate. 

Charter  Party. — See  Demurrage. 

Children.—See  Deviee,  2  ;   Will^  4. 

Common^  Rights  qf. — See  Pannage. 

Common  CamVr.— Plaintiff  signed  a  contract 
with  the  defendant  company,  by  which  the  lat- 
ter was  to  carry  some  cheeses  for  plaintiff  at 

«  owner's  risk  ;**  that  Ia,  the  company  was  to  be 
rcspouKible  only  for  injury  resulting  from  the 
"  wilful  misconduct"  of  its  servants.''  In  con- 
sideration of  this  limitation  of  liability,  a  lower 
rate  was  charged.  The  contract  further  stated 
that  the  company  would  carry  goods  at  a  higher 
rate,  assuming  all  the  usual  liabilities  of 
common  carriers.  The  plaintiff  had  knowledge 
of  all  the  foregoing  facts.  The  Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  a.  7, 
permits  railway  companies  to  make  such  special 
contracts  for  carriage  of  goods  as  shall  be  ad- 
judged "just  and  reasonable"  by  the  court. 
The  cheeses  were  so  negligently  packed  by  the 
company's  servants  that  they  were  damaged ; 
but  the  packers  did  not  know  that  damage 
would  result  Held,  that  the  plaintiff  could  not 
recover. — Leieie  v.  The  Oteat  WeUem  RmHwo^ 
Co.,  3  Q.  B.  D.  195. 

[To  be  oontinaed.] 
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FICTITIOUS  APPEALS. 

The  number  of  genuine  suits  and  appeals  in 
the  present  age  is  so  ovenivhelming  that  it  is 
quite  natural  for  courts  and  judges  to  condemn 
•everely  the  attempt  to  inflict  dummj  litigation 
upon  them.    We  do  not  know  whether  New 
Zealand  has  yet  attained  a  fair  share  of  legal 
l>n8ine8S.  or  whether  the  judges  of  that  colony 
bftve  still  leisure  for  imaginary  controversies, 
bnt  the  New  Zealand  Jttrut  states  that  there 
were  four  dummy  appeals  heard  at  a  recent 
flitting  of  the  New  Zealand  Court  of  Appeal. 
The  solicitors,  it  appears,  for  mere  display,  set 
the  cases  down  after  they  had  been  settled ;  and 
the  judges,  though  aware  that  there  was  no 
bona  fide    controyersy,  heard    the    cases  and 
decided  them.    Our  contemporary  is  incensed 
at  this  proceeding,  and  cites  precedents  to  show 
that  in  England  attorneys  bringing  up  dummy 
appeaLs  would  be  considered  guilty  of  a  con- 
tempt of  court.    Litigation  for  the  mere  fun  of 
the  thing  cannot  be  too  severely  repressed,  yet 
<»se8  frequently  arise  in  which  it  is  convenient 
for  parties  to  obtain  the  opinion  of  the  Court 
on  a  doubtful  point  of  law  without  the  bitter- 
ness   and  ill-will    which    usually  attend   an 
ordinary  suit.    We  presume  the  New  Zealand 
JuriMt  does  not  mean  to  include  such  cases  in 
its  censure.    If  there  is  a  useful  object,  no  con- 
tempt of  court  is  intended,  and  it  would  be 
harsh  to  infer  it. 


STATS  V.  STRAPS, 

A  novel  illustration  of  contributory  negli- 
gence has  figured  before  the  Supreme  Court  of 
Pennsylvania,  the  title  of  the  cause  being  WeH 
Philadelphia  Paeunger  R.  R.  Co.  v.  Whipple,  A 
woman,  while  being  conveyed  in  one  of  the 
company's  cars,  and  unable  to  find  a  seat, 
was  thrown  down  and  Injured  by  the  sudden 
stopping  of  the  car.  She  sued  for  damages, 
but  the  company  contended  that  she  had 
been  guilty  of  contributory  negligence  in  not 
taking  bold  of  the  hand  straps  with  which 
the  car  waB  provided.     The  woman  answered 


that  she  could  not  conveniently  have  done 
so,  as  it  would  have  disarranged  her  dress, 
and  she  had  taken  hold  of  the  hand  of  a  friend. 
At  the  trial,  the  question  of  negligence  on  her 
part  was  left  to  the  jury,  with  the  instruction 
that  if  they  found  she  could  not  conveniently 
reach  the  strap,  and  so  took  hold  of  the  hand 
of  a  fellow  passenger,  it  was  for  them  to  say 
whether  this  was  a  sufficient  precaution.  The 
Supreme  Court  very  properly  held  this  instruc- 
tion to  have  been  correct,  and  added  that 
"  possibly  a  woman  may  be  so  fantastically  and 
foolishly  hooped,  wired,  and  pinned  up,  as  to 
deprive  her  of  her  natural  power  to  help 
herself;  but,  if  so,  the  question  is  one  of  fact, 
and  not  of  law,  and  so  we  incline  to  leave  it, 
instead  of  imposing  upon  our  brethren  below 
the  difficult  duty  of  prying  into  the  artificial 
stays  of  the  plaintiffs  case." 


A  PROTRACTED  SUIT. 

We  do  not  think  that  law  suits  in  the  presi^nt 
day  are  spun  out  to  such  interminable  length 
as  was  often  the  case  in  times  gone  by.    Few 
litigations  attain  the    longevity  satirized  by 
Dickens  in  Jamdyce  v.  Jamdyce.    In  Canada, 
assuredly,  law  is  not  only  cheap  but  ezpeditious, 
and  as  a  rule  two  years  measures  the  life  of  the 
hardest  fought  case  on  this  side  of  the  Atlantic. 
In  England,  too,  great  efforts  have  been  made 
to  oil  the  wheels  of  justice,  and  cases  progress 
much  more  rapidly  than  of  old.    In  the  United 
States  the  machinery    is  probably  upon  the 
whole  not  less  ezpeditious,  but  our  contempor- 
aries there  have  discovered  one  case,  YaU  v. 
Dederer,  reported  in  68  N.  T.,  which  seems  to 
be  a  remarkable  exception.    Tbe  action  was 
brought  to  charge  the  estate  of  a  married  wo- 
man with  a  promissory  note  signed  by  her. 
The  note  was  payable  1st  May,  1854,  and  the 
suit  was  instituted  soon  after.   In  August,  1855, 
it  was   heard   by   the    Special  Term  of   the 
Supreme  Court  (21  Barb.  286).    It  made  a  first 
appearance  before  the  Court  of  Appeals   in 
December,  1858  (18  N.  T.),  when  the  Court 
held  that  a  promissory  note  did  not  charge  the 
separate  estate  of  a  married  woman,  unless  she 
inUnded  that  it  should  have  that  effect    The 
case  went  back  for  re-trial,  and  came  up  before 
the  Court  of  Appeals  a  second  time  in  1860 
(22  N.  T.)    The  Court  on  this  occasion  held 
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that  the  intention  tiuut  be  expreued  in  the  inetrth 
ment.  The  parties  seem  to  have  been  dis- 
couraged by  this  decision,  and  the  case 
slumbered  for  near  a  score  of  years.  But  once 
more  it  made  its  appearance  before  the  Court 
of  Appeals,  and  on  the  30th  January,  1877,  was 
finally  determined.  The  judgment  was  for  the 
defendant,  the  Court  intimating  that  whUe 
regretting  the  rule  they  had  eetabliehed  b^ore^  they 
would  not  change  U.  The  note  was  for  $998 ; 
the  report  is  silent  as  to  the  amount  of  the 
*  costs,  but  it  would  naturally  be  greatly  in  excess 
of  the  claim. 


A  CHAPTER  OF  BLUNDERINQS  ON  AND 

OFF  THE  BENCH,  AND  OF  THEIR 

CAUSES  AND  REMEDIES, 

[Continned  from  p.  3S9.] 

No  one  ever  doubted  that,  if  a  statute  says, 
'' Whoever  does  80  and  so  shall  be  punished," 
it  does  not  subject  to  punishment  an  insane 
person,  or  a  person  under  the  age  of  seven  years. 
But  why  not?  The  Legislature  has  made  no 
exception.  Is  not  the  legislative  will  to  be 
obeyed  ?  What  right  has  a  court  to  set  up  its 
notions  against  the  express  command  of  a 
statute  ?  If  the  statute  is  wrong,  let  the  pro- 
secuting officer  enter  a  nolle  prosequi ;  or,  if  he 
does  not  choose  to  do  this,  let  the  governor 
pardon  the  offender  after  conviction.  Why 
look  to  the  judges  for  mercy,  when  their 
function  is  awful  justice  ? 

Still,  in  spite  of  these  high  considerations, 
what  is  thus  assumed  to  be  the  legislative  will 
is  disobeyed  every  time  an  insane  person,  or  an 
infiint  below  the  age  of  legal  capacity,  is  set  at 
the  bar  of  a  court  for  trial.  There  is  no  ex- 
ception, and  no  complaint  that  the  judges  act 
in  contempt  of  the  legislative  authority.  But 
there  are  localities  in  which — not  always,  but 
now  and  then,  and  not  in  accordance  with  any 
intelligible  rule  yet  discovered — the  judges, 
when  an  unfortunate  person  who  has  done  the 
best  he  could,  yet  has  been  misled  as  to  some 
fiftct,  is  brought  before  them,  having  violated 
the  letter  of  the  statute  by  act,  yet  not  by  intent, 
resort  to  the  high  considerations,  and  turn  him 
over  to  such  mercy  as  he  can  find  in  the  pro- 
secuting officer  or  the  governor.  The  leg- 
islative will,  they  tell  us,  is  plain.  The  pro- 
secuting officer  may  disregard  it,  but  the  judges 


should  do  better,  and  mind.  Or,  if  the  gov- 
emor  chooses,  he  may  accomplish  by  the 
pardoning  power  what  he  could  not  by  hi» 
veto — the  annulling  of  the  legislative  will. 

Now,  adapting  the  before-quoted  lan^niage  of 
Hoar,  J.,  to  this  sort  of  judicial  decision,  we 
have  the  following :  "  It  is  singular,  indeed, 
that  a  man  deficient  in  reason  is  protected  from, 
criminal  responsibility  for  violating  the  letter 
of  a  statute,  and  another,  who  was  obliged  to 
decide  upon  the  evidence  before  him,  and  used 
in  good  fiuth  all  the  reason  and  fi&culties  which 
he  had,  should  be  held  guilty." 

The  jumble  comes  from  an  entire  ignoring 
of  a  fiuniliar  and  well-«ettled  rule  of  statutory 
interpretation.  It  is,  as  expressed  by  the 
present  writer  in  another  connection,  that 
**  whatever  is  newly  created  by  statute  draws 
to  itself  the  same  qualities  and  incidents  as  if 
it  had  existed  at  the  common  law.**  *  So  that 
as  an  insane  person  will  go  free  who  does  a 
thing  forbidden  by  the  common  law,  in  like 
manner  he  will  when  the  thing  done  is  con^- 
trary  to  a  statutory  inhibition.  And,  as  one 
of  sound  mind  will  not  be  punished  at  the 
common  law  if,  being  circumspect  and  i:areful 
to  obey  the  law,  he  is  misled  concerning  fibcta 
and  does  the  thing  which  he  should  were 
the  fiBu;ts  what  he  believes  them  to  be,  so- 
neither  will  he  be  punished  under  a  statute. 
The  common-law  doctrines  are  applied  to  a 
statutory  offence  the  same  as  to  an  offence  at 
common  law. 

It  will  be  helpful  to  go  for  illustrations  to> 
two  cases,  in  each  of  which  the  true  doctrine 
appears.  A  statute  of  the  United  States 
declared  that  <'  any  captain,  engineer,  pilot,  or 
other  person  employed  on  board  of  any  steam- 
boat or  vessel  propelled  in  whole  or  in  part  by 
steam,  by  whose  misconduct,  or  negligence,  or 
inattention  to  his  or  their  respective  duties  the 
life  or  lives  of  any  person  or  persons  on  board 
said  vessel  may  be  destroyed,  shall  be  deemed 
guilty  of  manslaughter."  And  it  was  ruled  to 
be  no  defence  for  such  a  person  that  his  mis> 
conduct  proceeded  from  ignorance  of  the 
business.  "  He  should  not  have  engaged  in  a 
duty  so  perilous  as  that  of  an  engineer  when  he 
was  conscious  that  he  was  incompetent.  '*  f 
Here  was  the  wicked  mind,  and  the  common- 


•  Bishop's  Stat.  CfiBec  139. 

t  United  States  v.  Taylor,  5  McLeui,  212,  246. 
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law  rale,  simple  and  pore,  was  applied  to  the 
indictment  under  the  statute  the  same  as  to  an 
indictment  at  common  law. 

So  likewise  it  was  in  the  following  case, 
which  resulted  differentlj.  A  statute  required 
the  masters  of  steamhoats  passing  from  one  port 
to  another,  where  a  post-office  is  established,  to 
deliyer  to  the  post-master  in  the  latter  place 
within  a  specified  time  after  arriyal,  all  letters 
And  packets  destined  for  the  place.  But  It  was 
^eld  that  if,  for  example,  a  letter  is  put  into 
the  hands  of  his  clerk,  or  otherwise  conyejed 
•on  board,  yet  not  within  his  personal  control, 
•and  he  has  no  knowledge  of  it,  this  ignorance 
•of  fik^t  will  excuse  the  non-deliyery  of  it  to  the 
jpost-master,  notwithstanding  the  unqualified 
terms  of  the  statute.  Here,  the  reader  per- 
ceiyes,  there  was  an  ignorance  of  fact  which 
proceeded  from  no  negligence  or  other  cul- 
pability ;  and,  therefore,  the  common-law  rule, 
applied  to  the  statute,  screened  from  guilt  the 
party  who  had  committed  a  formal  yiolation  of 
the  statutory  command.  <<  It  is  not  to  be  sup- 
posed," said  Johnson,  J.,  "that  it  was  the  in- 
tention of  the  law-maker  to  inflict  a  penalty 
upon  the  master  of  a  steamboat  in  a  case  where 
he  was  ignorant  that  a  letter  had  been  brought 
upon  the  boat,  either  by  the  clerk  or  any  per- 
son employed  on  board,  and  had  not  the  means 
of  ascertaining  the  fiict  by  the  use  of  reason- 
■able  diligence.  This  would  be  little  less  un- 
just than  the  disreputable  deyice  of  the  Roman 
tyrant  who  placed  his  laws  and  edicts  on  high 
pillars,  so  as  to  preyent  the  people  from  reading 
them,  the  more  effectually  to  ensnare  and  bend 
the  people  to  his  purposes."  * 

Let  us  now  see  how  the  doctrine  is  put  by 
a  court  in  a  moment  of  forgetful ness  of  the 
rules  of  statutory  interpretation.  A  statute  in 
Massachusetts  made  it  polygamy  and  heayily 
punishable  "  if  any  person  who  has  a  former 
husband  or  wife  Hying  shall  marry  another 
person,"  except  in  particular  circumstances 
pointed  out.  f  Does  this  forbid  marriage  after 
the  former  husband  or  wife  is  dead,  in  a  case 
not  within  the  exceptions  of  the  statute  ?  Ko 
one  pretends  that  it  does.  Then)  if  a  married 
woman  has  an  insane  delusion  that  her  hus- 
band is  dead,  and,  under  its  influence,  marries 
another,  the  adjudged  law  in  Massachusetts, 

•  United  StatM  ▼.  B«atsr,  Hemp.  487, 496. 
t  Key.  Stat.  Man.  1836,  ch.  IdO,  see.  2. 


the  same  as  elsewhere,  holds  her  free  from  guilt. 
But  is  not  an  insane  woman  a  «< person?" 
fiyery  court  deems  her  to  be.  And  the  sophis- 
tical argument  is  that,  as  such  a  case  as  this  is 
within  the  exact  terms  of  the  statute,  the  in- 
sane  woman  must  be  punished  by  the  court  or 
remitted  to  the  goyemor  fbr  his  pardon.  The 
Legislature  has  spoken,  and  must  be  obeyed  I 

The  answer,  and  the  only  answer  to  such  a 
suggestion.  Is  the  one  already  giyen,  namely, 
that  eyery  statute  is  to  be  construed  as  lim- 
ited by  the  rules  of  the  unwritten  law  ;  and 
in  this  case,  as  the  woman  without  her  own 
fi&ult  supposed  her  husband  to  be  dead,  she  is 
to  be  judged  on  a  question  of  crime  the  same 
as  though  he  were  so.  In  other  words,  as  the 
unwritten  law  requires  a  criminal  intent,  so 
therefore  does  the  statute.  And  an  insane 
person  can  haye  no  criminal  intent. 

In  this  condition  of  the  law  a  married 
woman  was  left  by  her  husband,  who  did  not 
return,  under  circumstances  inducing  the  hon- 
est belief  that  he  was  dead.  So,  in  due  time,  she 
married  another  man,  whom  she  instantly  left 
on  hearing  that  her  husband  was  aliye.  She 
was  indicted  for  polygamy,  and  the  court  held 
that  nothing  which  these  facts  tended  to  proye 
would  constitute  a  defence.  The  case  differs, 
as  we  haye  seen,  in  no  essexltial  particular  from 
one  of  insane  delusion,  in  which  the  doctrine 
of  the  same  court  is  directly  the  reyerse.  Said 
the  learned  judge  :  <<  It  was  urged  in  the  argu- 
ment that,  where  there  is  no  criminal  intent, 
there  can  be  no  guilt ;  and,  if  the  former  hus- 
band was  honestly  belieyed  to  be  dead,  there 
could  be  no  criminal  intent.  The  proposition 
stated  is  undoubtedly  correct  in  a  general  sense, 
but  the  conclusion  drawn  from  it  in  this  case 
by  no  means  follows.  Whateyer  one  yoluntar- 
ily  does,  he  of  course  intends  to  do.  If  the 
statute  had  made  it  criminal  to  do  any  act 
under  particular  circumstances,  the  party 
yoluntarily  doing  that  act  is  chargeable  with 
the  criminal  intent  of  doing  it.  On  this  sub- 
ject the  law  has  deemed  it  so  important  to 
prohibit  the  crime  of  polygamy,  and  found  it  so 
difficult  to  prescribe  what  shall  be  sufficient 
eyidence  of  the  death  of  an  absent  person  to 
warrant  a  belief  of  the  fact,  and,  as  the  same 
yague  eyidence  might  create  a  belief  in  one 
mind  and  not  in  another,  the  law  has  also 
deemed  it  wise  to  fix  a  definite  period  of  seyen 
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yean'  continiied  abeeace,  without  knowledge 
of  the  contrary,  to  warrant  a  belief  that  the 
absent  person  is  actaallj  dead.  One,  therefore, 
who  marries  within  that  time,  if  the  other  party 
be  actually  liying,  whether  the  £sct  is  belieyed 
or  not,  is  cliargeable  with  that  criminal  Intent, 
by  purposely  doing  that  which  the  law  ex- 
pressly prohibits."* 

Here  is  a  Jumble:  <<Ifthe  statute/'  says  the 
Judge,  "  has  made  it  criminal  to  do  any  act 
under  particular  ciroumitances "— that  is,  to 
aany  a  second  husband  wMU  the  /armtr  one  it 
Unng-'^  the  party  roluntsrily  doing  that  act  is 
chargeable  with  the  crhiiinal  intent  of  doing 
it"  But  in  ihct,  as  the  court  admitted,  this 
woaaa  did  not  intend  to  do  what  the  statute 
forbids.  Her  inUtU  was  to  many  a  second  hus- 
band, her  former  hm^tand  bHng  dead.  The 
statute  did  not  forbid  this.  It  was  a  yeiy 
different  thing  from  the  intent  to  marry  again, 
h0r  former  husband  being  aliye.  But  the  Judge 
tolls  us  that  the  statute  has  prescribed  «  what 
shall  be  sufficient  eyideace  of  the  death  of  an 
absent  person  to  wanant  a  belief  of  the  foot,** 
should  it  afterward  appear  that  he  was  alive.  In- 
sanity is  not  set  down  in  the  statute  among 
the  evidences ;  hence,  if  this  view  is  correct,  an 
insane  person  marrying  in  such  circumstances 
should  be  punished.  But,  no ;  we  all  see  that 
the  court  would  not  hold  this.  The  act  of  the 
insane  person  was  not  «  voluntary ; "  it  wan 
impelled  by  disease.  Neither  was  the  act  of 
the  woman  marrying  under  mistalie  « volun- 
tary I "  it  was  impelled  by  the  mistake.  This 
is  so  even  in  civil  ailairs ;  for,  if  one  enters  into 
a  contract  through  mistake  of  foot,  there  is  no 
«  voluntary ''  concord  of  minds,  and  the  formal 
undertaking  is  not  binding.  The  act  is  of  the 
same  sort  as  the  constable's  is  in  arresting  a 
person  supposed  to  be  drunk,  while  he  is  not. 
The  mistake  caused  it.  Nor  did  the  learned 
judge  further  intimate  Uiat  the  seven  years'  ab- 
sence is  the  only  evidence  which  can  ever  be 
received  of  the  death  of  an  absent  person. 
Suppose  a  husband  is  riding  on  a  train  of  cars, 
and  it  is  thrown  down  an  embankment,  and  he 
is  killed.  His  mangled  body  is  taken  back  to 
the  widow,  and  she  buries  it.  A  year  afterward 
she  marries  again,  but  she  is  indicted  for  poly- 
gamy. This  court  would  not  hold  that  she 
could  prove  the  death  of  the  absent  husband 

*  The  Commonwealth  v.  Maah,  7  Mete.  472,  474. 


only  by  showing  a  seven  years'  absence,  bo> 
that  she  must  go  to  prison  for  rfimarrying,  while 
her  former  husband  was  known  to  be  buried.. 
But  suppose  the  body  to  have  been  greatly 
mangled,  yet  the  indentification  was  satisfoc- 
tory  to  all,  and  it  should  afterward  appear  to 
have  been  the  body  of  some  other  person,  while 
the  real  husband  ran  away  and  concealed  him* 
self.  Here  was  evidence  adequate  in  any 
court :  and,  in  this  case  of  mistake,  the  intent 
of  the  woman  was  precisely  the  same  as  in  the 
case  of  actual  death.  She  proceeded  cautiously 
and  honestly ;  she  meant  to  obey  the  law,  not 
to  break  it ;  and  the  central,  ftmdamental  prin* 
ciple  of  our  criminal  Jurisprudence  forbids  that 
she  should  be  punished.  The  statute  screen* 
the  woman  who  does  not  know  whether  her 
former  husband  is  dead  or  alive,  if  his  absence 
has  continued  seven  years.  If  she  knows  he  is 
dead,  she  may  at  once  marry.  And,  if  there  \9 
an  unavoidable  mistake  in  such  knowledge,  she 
is  still  not  to  be  punished  for  what  she  could 
not  avoid.  Nor  could  the  Ifassachusetts  court, 
in  the  actual  case  we  have  been  considering, 
so  blind  itself  by  sophistry  as  to  come  to  any 
other  conclusion ;  for  the  case  was  continued 
to  allow  the  woman  to  apply  to  the  governor 
for  a  pardon,  which  was  procured  and  pleaded, 
and  then  she  was  discharged.  But,  if  the  court 
interpreted  aright  the  legislative  will,  with 
what  propriety  could  the  governor  frustmte  it^ 
or  the  court  connive  at  its  frustration  ?  A 
pardon,  as  well  as  a  Judicial  Judgment,  may  be 
wrongly  granted.  And  it  is  not  a  Just  functioo 
of  the  pardoning  power  to  annul  what  the  Leg- 
islature has  intentionally  established. 

In  the  law,  precedents  are  so  prevailing  thaty 
unless  a  fiJse  step  is  pointed  out  by  some  one 
who  can  succeed  in  arresting  the  attention  of 
the  Judges,  it  almost  necessarily  leads  to  an- 
other. So  it  was  in  Massachusetts.  I  shall 
not  attempt  to  trace  the  whole  course  of  sub- 
sequent erratic  dicta  on  this  subject  of  mistake 
of  fiAct  in  criminal  cases,  including  one  or  two 
or  more  actual  decisions  contrary  to  sound 
doctrine,  but  "something  further  seem?  de- 
sirable. The  case  of  the  arrest  by  a  police* 
officer,  the  decision  in  which  was  right,,  was 
subsequent  to  this  one  of  polygamy.  Subse- 
quent, also,  were  the  following : 

The  General  Statutes  of  Massachusetts  provide 
that  **  whoever  commits  adultery  shall  be  pun^ 
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ished  *'  in  a  way  pointed  out.  *    A  woman  mar- 
ried and  lived  awhile  with  her  husband,  hut 
his  hahits  were  dissipated  and  he  did  not  pro- 
Tide  for  her,  so  that  she  was  compelled  to  leave 
him.    She    read   in   the   newspapers   of  the 
killing  of  a  man  of  his  exact  name,  in  a  drunk- 
en row,  and  had  no  suspicion  that  the  person 
killed  could  be  any  other  than  her  husband. 
Thereupon  she  represented   herself  to  be  a 
widow.    Eleven  years  after  she  last  saw  or 
heard  from  him,  she  and  another  man  intermar- 
ried, both  acting  in  absolutely  good  iislth,  with 
no  doubt  of  the  death  of  the  former  husband. 
But,  in  ftct,  he  was  alive,  and  the  second  hus- 
band was  indicted  for  adultery  committed  by 
cohabiting  under  the  second  marriage.  He  was 
convicted,  and  the  court  held  the  conviction  to 
be  righl  f    He  had  exerted  his  best  faculties  to 
obey  the  law ;  the  supposed  widowed  woman 
had  waited  the  very  decent  time  of  eleven 
years ;  he  had  done  what  the  best  judge  on 
the  bench  would  have  done  if  he,  too,  had  been 
single,  and  had  loved  her;  but  all  was  of  no  avail. 
The  majesty  of  the  law  must  not  be  snubbed. 
There  is  some  advantage  in  Massachusetts  in 
being  insane.    If  this  man  had  been  blessed 
with  a  mere  insane  delusion  that  the  supposed 
fiu^ts  were  true,  while  ^e  woman  was  cohabit- 
ing with  her  first  husband,  and  had  married  her 
and  cohabited  with  her  also,  he  would  have 
been  «  all  right" 

I  am  not  aware  of  any  Hassachusetts  case 
which  better  merits  the  fome  of  key-stone  in 
the  new  arch  that  the  one  last  cited 

A  man  was  indicted  for  being  a  common 
seller  of  intoxicating  liquor,  contrary  to  the 
terms  of  a  statute  which  were :  '<  Whoever  is  a 
manufacturer  of  spirituous  or  intoxicating  liquor 
for  sale,  or  a  common  seller  thereof,  shall ''  be 
punished  in  a  way  pointed  out  |  He  offered  to 
prove  that  the  article  sold  was  bought  by  him 
for  non-intoxicating  beer,  that  he  believed  it  to 
be  such,  and  had  no  reason  to  suppose  it  to  be 
otherwise.    This  evidence  was  rejected ;  he  was 
convicted,  and  the  court  held  the  conviction  to 
be  right.    The  learned  judge  observed  that  this 
'^  is  not  one  of  those  cases  in  which  it  is  neces- 
sary to  allege  and  prove  that  the  person  charged 
with  the  offence  knew  the  illegal   character  of 


*    Gen.  But.  Mass.  1860,  oh.  165,  lee.  8. 

t    The  Commonwealth  v.  Thompson,  11  Allen,  23. 

{    Gen.  Stat  Mast.  1S60,  ch.  86,  tec.  31. 


his  act."    Of  course,  this  is  so.    The  indict- 
ment need  not  allege,  or  the  evidence  show, 
that  the  defendant  was  not  under  seven  years 
of  age,  or  was  not  insane ;  yet  affirmative  proof 
of  either  would  be  adequate  in  defence.    Nei- 
ther, added  the  judge,  was  this  a  case  '<  in  which 
a  want  of  such  knowledge  would  avail  him  in 
defence."    If  the  want  of  knowledge  proceeded 
ftom  carelessness,  or  a  will  to  disobey  the  statute 
or  do  any  other  wrong,  or  an  indifference  to  its 
commands,  this  utterance,  thus  modified,  would 
accord  with  the  general  doctrine  prevadlng  the 
criminal  Jaw.    But,  if  the  mistake  arose  out  of 
a  proper  enquiiy,  prompted  by  a  purpose  to 
obey  the  statute  and  do  all  things  lawfully  and 
well,  it  ought  to  excuse  the  person  misled 
thereby.     Yet  the  learned  judge  continues : 
"  If  the  defendant  purposely  sold  the  liquor, 
which  was  in  fietct  intoxicating,  he  was  bound 
at  his  peril  to  accertidn  the  nature  of  the  article 
which  was  sold."    This  is  a  different  doctrine 
from  that  laid  down  where  an  officer  arrested  a 
man  believed  to  be  drunk,  while  he  was  not 
Bo,  probably,  thought  the  judge  while  he  pro- 
ceeded:    "Where  the  act  is  expressly  pro- 
hibited,   without   reference  to    the    intent   or 
purpose,  and  the  party  committing  it  was  under 
no  obligation  to  act  in  the  premises  unless  he 
knew  that  he  could  do  so  lawfully,  if  he  violates 
the  law,  he  incurs  the  penalty."    Thus  the 
case    appears  to  be   distinguished   from   the 
one  of  arrest.    There  was  for  the  distinction  no 
law  except  what  reposes  in  the  breast  of  a  judge. 
But  what  a  jumble !    Whence  comes  the  idea 
that  a  legislature  creating  a  statute,  and  know- 
ing that,  by  fandamental  doctrine  the  world 
over,  there  can  be  no  crime  without  a  criminal 
intent,  proceeds  « without   reference   to    the 
intent  or  purpose,"  unless  the  reference  is  in 
the  form  of  words  ?    Let  us  assume  that  the 
real    meaning  of  the  Legislature   was  indis- 
putably to  frame  just  such  a  statute  as  this, 
construed  by  the  rules  which  prevail   under 
the  common  law.      By  what  form  of  words 
could  it  be  done  ?    The  words  actually  em- 
ployed are :    "  Whoever  is  a  common  seller  of 
intoxicating  liquor  shall,"  etc.    These  words, 
by  the  common  interpretation,  would  require  the 
indictment  simply  to  allege  that  the  defendant 
did  the  unlawful  act,  thus  making  a  prima-faeU 
case  against  him,  and  the  prosecutor  to  prove 
at  the  trial  that  he  did  it :  leaving  the  accused 
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person  to  excuse  himself  if  he  could,  the  same 
M  in  a  case  of  insanity,  or  of  a  child  too  young 
for  crime.    And  what  can  be  more  reasonable 
then  that  this  is  what  the  Legislature  means  in 
any  such  case,  even  if  we  suppose  its  members 
to  be  ignorant  of  all  rules  of  law?    If  the 
words  are,  instead  of  the  above,  "  Whoever  is  a 
common  seller  of  liquor  which  he  knows  to  be 
intoxicating,"  the  meaning  is  very  different. 
The  indictment  must  conform  to  the  statute ; 
and  the  prosecutor,  to  make  a  pritnorfacie  case, 
must  prove  knowledge.    And  the  same  observ- 
ation will  apply  to  any  other  change  of  the  like 
sort.    Another  method  would  be  to  introduce 
a  clause  that  <<  this  act  shall  be  construed  by 
the  courts  in  accordance  with  the  ftindamental 
principles  of  the  law/*    But,  without  such  a 
<;lau8e,  the  courts  are  required  to  construe  eveiy 
statute  in  this  way  ;^8o  that  this  method  would 
be  nugatory.    The  result  is  that^  in  Massachu- 
setts, there  is  no  possible  form  of  words  where- 
by the  Legislature  can  make  the  law  which  it 
desires.    The  learned  judge  proceeds,    <<The 
salutary  rule  that  every  man  is  conclusively 
presumed  to  know  the  law  is  sometimes  pro- 
ductive of  hardship  in  particular  cases."    But 
that  rule  comes  from  necessity.    Shall,  there- 
fore, unnecessary  hardship  be  inflicted  by  the 
court?    It  seems  so.    **  And  the  hardship  is  no 
greater,"  he  continues,  <<  where  the  law  imposes 
the  duty  to  ascertain  a  fact.*'  *    This  statute 
does  not  say  it  is  the  duty  of  the  party  to  ascer- 
tain a  fact.    That  is  put  on  by  the  court,  in  the 
interpretation.    And,  to  be  consistent^  the  court 
should  add  that  the  statute  makes  it  the  duty 
of  the  party  to  be  sane,  and  to  be  over  seven 
years  old^    so  that,  if  a  child  of  six,    or  a 
lunatic,  escaped  from  the  hospital,  should  be 
caught  at  liquor-selling,  such  a  person  must  be 
pimished.    The  statute  is  general — <<  Whoever '' 
— and  it  imposes  on  every  person  the  duty  to 
be    old  enough  and  sound  enough  in  mind 

for  crime. 

[To  be  continaed'] 


Complaint  is  made  in  Chicago,  that  Justices 
of  the  peace  in  that  vicinity  sign  summonses  in 
blank,  and  sell  them  to  sewing  machine  com- 
panies by  the  dozen,  to  enable  them  to  com- 
mence suits  against  poor  women  who  are  unable 
to  piy  for  machines  purchased.  ^ 

*   The  Commonwealth  v.  Boynton,  2  Allen,  160. 


DIGEST  OF  ENGLISH  CASES. 

[Continaed  from  psffe  S6^.1 
Company.— ^The  articles  of  the  I.  Company, 
limited,  authorised  the  directors  named  therein 
to  appoint  other  directors,  and  provided  that  no 
person  should  be  a  director  who  was  not  the 
holder  in  his  own  right  of  stock  to  the  amount  of 
£50,  and  has  not  held  the  same  for  six  months. 
J.  was  chosen  a  director  by  the  board,  and  at- 
tended six  meetings  thereof  and  took  an  active 
part  in  the  proceedings ;  and  his  name  appeared 
in  the  prospectus  of  the  company  as  a  director, 
but  he  never  held  any  shares  in  the  company. 
On  winding-up  proceedings,  heid,  that  he  had 
never  been  a  director,  and  could  not  be  made  a 
contributory.  —  In  re  Pere^  4"  E^^hf  ^^c^ 
Cobalt,  4t  Chrome  Iron  Mining  Co.  Jennm^e  Cam, 
7  Ch.  D.  132. 

2.  Five  persons  formed  a  syndicate,  for  the 
purchase  of  a  coal-mine  of  A.,  the  owner.    An 
agreement  was  made  between  I,  one  of  the  syn- 
dicate, and  A.,  by  which  A.  was  to  sell  I.  the 
mine  for  £66,000  ;  of  which  £24,000  was  to  be 
cash,  and  £42,000  in  paid-up  shares  in  a  com- 
pany to  be  formed  by  I.  for  working  the  mine, 
with  a  capital  of  £200,000.    The  memorandum 
of  association,  signed  \xj  I.  and  another  member 
of  the  syndicate,  and  five  others,  nominees  of 
the  syndicate,  stated  the  capital  to  be  twenty 
thousand  £10  shares.  The  articles  of  association 
set  forth  that  the  property  was  to  be  acquired 
for  and  should  belong  to  the  persons  named  in 
the  schedule  of  an  agreement  to  be  executed, 
and  that  the  fifteen  thousand  shares  set  against 
their  names  were  to  be  considered  as  fhlly  paid 
up  and  allotted.    I.  subsequently  declared  him- 
self a  trustee  for  the  company;  and  the  agree- 
ment mentioned  in  the  articles  was  executed  and 
duly  registered  under  the  Companies  Act,  §25. 
This  agreement  stated  that  the  property  had 
been  acquired  by  I.  for  A.,  the  members  of  the 
syndicate,  and  their  nominees,  being  the  persons 
named  in  the  schedule.    There  followed  a  de- 
claration of  trust  by  them  for  the  company,  aud 
the  statement  that  fifteen  thousand  shares  were 
allotted  to  them  as  fully  paid  up.    Besides  the 
paid-up  shares  allotted  him,  A.  bought  three 
thousand  five  hundred  and  twenty  shares  from 
members  of  the  syndicate.  No  shares  were  ever 
allotted  beyond  the  fifteen  thousand,  and  the 
company  was  voluntarily  wound  up.     Heldy 
reversing  the  decision  of  Malimb,  Y.  C.  that  A. 
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could  not  be  put  on  the  list  of  contributories  in 
respect  of  the  three  thousand  five  hundred  and 
twenty  shares  purchased  by  him. — In  re  Wed^^ 
wood  Coal  j*  Iron  Co.  Anderiorit  CaUf  7  Ch.  D. 
75. 

3.  A  contract  was  made  Oct.  15|  1876,  between 
the  plaintiff  and  the  promoters  of  a  proposed 
company.  Dec.  16,  1875,  the  company  came 
duly  into  existence,  and  subsequently  ratified 
the  contract,  and  acted  on  it.  Meldj  that  the 
•company  was  liable  on  the  contract. — SpUkr  y. 
Porta  Skaiing  Rink  Co.,  7  Ch.  D.  368. 

4.  Under  a  contract  not  registered  as  required 
by  the  Companies  Act,  1867  (30  and  31  Vict.  c. 
131),  shares  in  a  limited  company  were  allotted 
to  the  party  with  whom  the  company  made  the 
contract,  and  were  duly  registered  by  the 
company  as  such.  The  shares  are  sub- 
sequently transferred  for  value  as  fully 
paid  up  shares  to  N.,  who  had  no  no- 
tice of  any  irregularity  in  their  issue.  On 
the  winding  up  of  the  company,  hM,  reversing 
the  ruling  of  Hall,  V.  C,  that  the  company  was 
estopped  to  deny  that  the  shares  were  fully  paid 
up,  and  that  the  o£Bcial  liquidator  could  not 
have  N.  put  upon  the  list  of  contributories  as  a 
holder  of  shares  not  fully  paid  up. — In  re 
Farmer'e  Pure  Linseed  Cake  Co.,  7  Ch.  533. 

5.  An  unlimited  company  was  formed  in  1843, 
under  a  deed  of  settlement,  in  which  it  was  pro- 
vided that  a  shareholder  should  have  no  more 
than  twenty  votes,  and  that  no  share  should 
be  transferred  to  any  person  not  first  approved 
by  the  directors.  A  controversy  arose  as  to  the 
desirability  of  turning  the  company  into  a  lim- 
ited company ;  and  the  plaintiff,  a  large  share- 
holder, having  several  thousand  shares,  trans- 
ferred some  shares  by  a  bona  fide  sale  to  one  E., 
and  other  shares  to  his  nephew,  to  hold  as  trus- 
tee for  himself.  These  transfers  were  made  in 
order  to  secure  more  votes  for  the  project  which 
the  plaintiff  had  in  view.  The  directors  refused 
to  approve  and  accept  the  transferees,  but  with, 
out  objecting  to  the  character  of  the  latter,  or 
pretending  that  they  were  not  proper  persons  to 
hold  stock  in  the  company.  Held,  that  the  direc- 
tors should  be  ordered  to  approve  the  transfers, 
as  they  had  no  power  to  refuse,  except  for  per- 
sonal objection  to  the  transferees.  They  could 
not  refuse,  because  they  did  not  approve  of  what 
they  thought  to  be  the  object  of  the  transfer. — 
MoffaU  V.  FarqtMkar^  7  Ch.  D.  591. 


Compoaiiion. — A  purchaser  from  a  debtor,  who 
at  the  time  of  the  purchase  had  filed  a  petition 
in  bankruptcy,  and  whose  creditors  had  accepted 
a  composition,  held^  not  bound  to  enquire  whe- 
ther the  instalments  provided  for  in  the  compo- 
sition had  all  been  paid,  as  the  debtor  has  com- 
plete control  of  his  property  from  the  time  of 
the  composition  until  the  creditors  again  take 
action  under  section  26  oi  the  Bankrupt  Act,  and 
have  him  adjudged  bankrupt. — In  re  KearUjf  j* 
Clayton's  Contract,  7  Ch.  D.  615. 

Cfomideration.^'^ee  Guaranty. 

CoMtruction.-^!.  Oct.  21,  at  12.40  pjc.,  the 
excise  officer  discovered  a  dog  belonging  to  the 
respondent,  and  without  a  license.  At  1.10  the 
same  day,  the  owner  took  out  a  license,  which 
ran  from  the  date  hereof,  Ac.  The  dog  law  (30 
Vict.  c.  5)  provides  that  "  every  license  shall 
commence  on  the  day''  on  which  it  is  granted. 
ffeldj  that  the  respondent  had  violated  the  act. 
Campbell  v.  Stranyewaya,  3  C.  P.  D.  105. 

2.  The  word  "  paintings,"  used  in  a  statute  in 
the  phrase  « paintings,  engravings,  pictures,'* 
heldf  not  to  include  colored  worlLing  models,  and 
designs  for  carpets  and  rugs,  though  painted  by 
hand  and  by  skilled  persons,  and  each  worth  aa 
much  as  £30  as  models,  but  valueless  as  works 
of  art —  Woodward  v.  The  London  ^  Northnweatem 
Railway  Co.,  3  Ex.  D.  121. 

Continyent  Remainder. — See  Deviae, 

Contract. — Plaintiff  sued  to  recover  £6  and  a 
week's  wages.  The  defendant  set  up  a  contract 
under  which  the  plaintiff  agreed  to  be  conduc- 
tor on  defendant's  tramway,  and  to  deposit  £5 
as  security  for  the  performance  of  his  duties ; 
and,  in  case  of  his  discharge  for  breach  of  the 
rules  of  the  company,  the  £5  and  his  wages  for 
the  current  week  were  to  be  retained  as  liquida- 
ted damages.  The  manager  of  the  company  was 
to  be  "  sole  judge  between  the  company  and  the 
conductor"  as  to  whether  the  same  should  be 
retained,  and  his  certificate  was  to  be  binding 
and  conclusive  evidence  in  the  courts  as  to  the 
amount  to  be  retained,  and  <*  should  bar  the 
conductor  of  all  right  to  recover."  Plaintiff 
was  discharged  for  violating  a  rule  of  the  com- 
pany. Held,  that  the  agreement  was  good,  and 
the  certificate  of  the  manager  that  the  forfeiture 
had  been  incurred  was  conclusive. — The  London 
Tramway  Co.,  LimiUdf  v.  BaUey,  3  Q.  B.  D.  217. 

Contributory. — See  Company,  2,  4. 

Conveyance. — See  Vendor  and  Purchaaer. 
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Copyright, — O.,  a  Frenchman,  composed  an 
opera,  and  had  it  performed  for  the  first  time 
March  10, 1869,  in  Paris.  An  arrangement  of 
the  score  for  the  piano,  and  also  one  for  the 
piano  with  voices,  were  made  hy  S.,  a  French- 
man, with  O.'s  consent,  and  puhlished  in  Paris, 
March  28,  1869.  In  June,  1869,  O.  assigned 
the  opera  and  copyright,  with  the  right  of 
puhlidy  playing  and  performing  the  mnsic  in 
England,  to  the  plaintiff,  and  deliTered  to  him 
the  score.  June  9, 1869,  a  copy  of  the  piano 
arrangement  was  given  to  the  registration 
officers,  and  the  opera  was  registered  under  the 
Copyright  Act  (6  A  6  Vict.  c.  45)  and  the  Inter- 
national Copyright  Act  (7  Yict.  c.  12),  as 
follows:  Title  of  the  opera;  name  of  the 
author,  0 ;  name  of  proprietor  of  the  copyright, 
O.  (given  as  «  proprietor  of  the  copyright  in 
the  music,  and  of  the  right  of  publicly  perform- 
ing such  music  ").  Time  of  fint  publication, 
«  March  28,  1869  "  (the  time  of  publication  of 
the  piano  arrangement  by  8.) ;  and  time  of  fint 
representation,  *•  March  10, 1869")  the  time  the 
opera  itself  was  fint  played  in  Paris).  The 
title  of  the  copy  of  the  piano  arrangement 
deposited  consisted  of  the  title  of  the  opera, 
with  the  addition  of  a  statement  as  to  the  piano 
arrangement  by  8.  No  other  mention  of  8. 
appeared  in  the  registration.  In  August  fol- 
lowing, some  separate  instrumental  parts  of  the 
opera  were  published,  and  no  oopy  thereof 
deliyerod  to  the  registration  officen;  but  the 
rest  remained  unpublished.  Subsequently,  the 
defendant  announced  an  opera  in  English,  with 
the  same  name,  music  by  0.,  and  brought  it  out 
in  London.  The  music  as  played  was  sub- 
stantially as  given  in  the  arrangement  by  8. 
Held^  reversing  the  decision  of  Bacon,  Y.  C, 
that  the  registration  as  made  protected  the 
opera,  and  the  defendant  was  guilty  of  an 
infringement.— ^ooMy  v.  FairlU^  7  Ch.  D.  301. 

Co«te.— See  Trutt^  2. 

Covenant. — 1.  Plaintiff  and  another  sold  the 
defendant  a  lot  of  land,  and  in  the  deed  defend- 
ant covenanted  that  no  building  to  be  erected 
upon  the  land  should  at  any  time  "  be  used  or 
occupied  otherwise  than  as  and  for  a  private 
residence  only,  and  not  fbr  purposes  of  trade." 
The  lot  was  one  of  several  contiguous  lots,  all 
sold  under  deeds  containing  a  like  covenant ; 
and  on  one  lot  the  plaintiff  himself  had  built  a 
private  residence.    The  defendant  proposed  to 


erect  on  his  lot  a  building  for  the  accommoda- 
tiun  of  one  hundred  girls,  belonging  \x> 
a  charitable  institution  for  missionaries' 
daughters,  and  supported  by  contributions. 
There  was  evidence  that  the  plaintiff  had 
permitted  a  small  school  to  be  kept  in  one  of 
the  other  houses.  H$H  revening  the  decision 
of  Bacon,  V.  C,  that  the  defendant  had  Tiolated 
the  covenant,  and  that  the  permission  for  the 
school  in  the  other  house  did  not  amount  to 
a  waiver  by  the  plaintiff  of  the  covenant  in 
defendant's  case.  Injunction  granted. — Ckrman 
v.  Chapman,  7  Ch.  D.  271. 

2.  Beld,  that  a  covenant  in  a  lease  of  a  dwell- 
ing-house in  London,  not  to  assign  without  the 
consent  of  the  lessor,  was  not  a  "  usual  oov- 
enant.''  Bairns  v.  BttrmH,  (27  Bear.  600)  con- 
sidered  overruled.  Bampthite  v.  Wiekent,  7  Ch. 
D.  656. 

3.  The  assignee  of  a  lease  had  notice  of  a 
restrictlTe  covenant  on  the  property  bindings 
upon  his  assignor.  Beld^  that  the  covenant 
was  binding  on  him  in  equity.  Keppell  v. 
Bailey  (2  My.  k  K.  51 7)  considered  overruled. 
^Luker  V.  Dennis,  7  Ch.  227. 

4.  The  assignee  of  land  on  which  there  is 
a  covenant  is  in  exactly  the  same  position  as  if 
he  were  a  party  to  the  coveiAmt,  in  case  he  had 
notice  of  it-^Riehards  v.  BeoiU,  7  Ch.  D.  224. 

6.  By  an  agreement  for  the  purchase  of  a 
public  house,  the  plaintiff  agreed  to  assume  the 
lease  thereof  at  a  rent  named,  <<  subject  .  .  . 
to  the  performance  of  the  covenants  "  therein, 
«  such  covenants  being  common  and  usual  in 
leases  of  public-houses.*'  The  said  lease  con- 
tained the  clause :  «  Provided  always,  and  these 
presents  are  upon  this  express  condition,  that 
all  underleases  and  deeds,''  made  during  the 
term,  «  shall  be  left  with  the  solicitor  ...  of 
the  ground  landlord,  ...  for  the  purpose  of 
registration  by  him,  and  a  fee  of  one  guinea 
paid  to  him  "  therefor.  Then  followed  a  pro- 
vision for  re-entry  for  breach  or  non-perform- 
ance of  any  of  the  <*  covenants  or  other  stipula- 
tions." The  Jury  found  this  clause  was  not  a 
«  common  and  usual  covenant."  Beld^  that  the 
purchaser  was  not  bound  to  specific  performance, 
though  the  said  clause  might  not  be,  in  strict- 
ness, a  "  covenant." — Brookes  v.  DrysdaU,  3  C. 
P.  D.  52. 

See  Lease, 

Damagu, — See  Aneitnt  Lights, 
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/>Mi.— See  CwenarU^  1. 

JMiwry. — See  Vendoi't  LUn, 

DenmtTOjfe, — A  cargo  wms  shipped  under 
sereral  bills  of  lading,  one  of  which,  indorsed 
to  the  defendants,  contained  the  following: 
<<  Three  working  days  to  discharge  the  whole 
cargo,  or  £30  sterling  per  day  demumge." 
The  defendants  were  ready  to  take  their  goods 
out  within  the  time ;  but,  their  goods  being  at 
the  bottom,  they  had  to  wait  for  other  con- 
signees to  remoye  theirs,  so  that  the  three  days 
had  passed  before  their  goods  were  out.  In  a 
second  case,  the  &cts  were  as  above ;  and,  in 
addition  thereto,  the  charter-party  proTided 
that  fourteen  days  should  be  allowed  for  loading 
and  unloading,  and  ten  days  for  demurrage,  at 
X35  a  day.  One  of  the  several  bills  of  lading 
wag  indorsed  to  the  defendants,  and  contained 
the  phrase, "  paying  freight  .  .  ,  and  all  other 
conditions^  as  per  charter-party."  Held^  that 
in  each  case  the  defendants  were  liable  for 
demurrage.-^i^traiiwr  v.  Kidd  j>  Co,  PorUus  ei 
«/.  V.  WatHty  it  al,y  3  Q.  B.  D.  223. 

BniM, — 1.  A  testator  devised  his  real  estate 
to  trustees,  their  heirs  and  assigns,  to  hold  to 
fhem  for  the  use  of  B.  for  life,  and  afterwards 
to  the  use  of  such  children  of  B.  as  should 
attain  the  age  of  twenty-one  years.  B.  was 
directed  to  keep  the  premises  in  repair  during 
his  life.  The  trustees  were  empowered  to  apply 
the  income  of  the  portion  of  an  in&nt  devisee 
for  his  or  her  benefit  during  minority,  or  to  pay 
the  income  over  to  such  devisee's  guardian, 
without  responsibility  for  its  application ;  and 
they  were  empowered  to  use  the  principal  for 
the  advancement  of  such  In&nt  before  his 
attaining  twenty-one,  if  they  thought  best.  B. 
died  leaving  four  children,  one  an  infsnt. 
HM^  that  the  trustees  took  a  legal  estate  in 
the  property ;  and,  whether  B/s  lite-estate  was 
legal  or  equitable,  B.'s  children  took  equitable 
estates,  and,  consequently,  the  infuit's  estate 
did  not  cease  on  B.'s  death  during  his  minority. 
^Berry  v.  Btrry^  7  Ch.  D.  667. 

2.  Devise  to  trustees,  to  the  use  of  testator's 
son  W.  for  life,  and  upon  W.'s  death  without 
issue  male  to  sell  and  pay  the  proceeds  unto 
such  one  or  more  of  testator's  <<  children  as 
might  be  living  at  the  decease  of  his  said  son 
W.,  without  male  issue  as  aforesaid,  and  the 
issue  of  such  of  his  said  children  ss  might  be 


then  dead,  leaving  issue,"  such  issue  to  take 
p9r  §Urp€M  and  not  per  capita.  The  testator  died 
in  1840,  and  left  W.  and  two  other  children 
living  at  his  death.  W.  died  in  1876  without 
issue.  One  of  the  other  children  died  in 
1872,  having  had  two  children,  one  of  whom 
died  in  1861,  and  the  other  is  still  living.  On 
the  question  whether  the  child  dying  in  1861 
before  her  parent  took  imder  the  will,  luld,  that 
the  trust  was  an  original  gift,  and  said  deceased 
child  took  according  to  the  rule  that "  the  issue 
of  children  take  without  regard  to  the  question 
whether  they  (the  issue)  do  or  do  not  survive 
the  parent,  if  any  issue  survive  the  parent." 
Dictum  of  Kindersley,  Y.  C,  in  LamphierT.  Buck^ 
(2  Dr.  k  Sm.  499),  disallowed.— /n  re  SmUKk 
TrutUj  7  Ch.  D.  665. 

3.  A  testator  devised  copyholds  held  of  the 
manors  of  Y.,  U.,  and  I.,  to  trustees,  to  the  use 
of  A.  for  life,  remainder  to  the  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the 
use  of  A.'s  children  and  their  or  his  heirs, 
remainder  to  testator's  grandson  S.  for  life, 
remainder  to  the  trustees  to  preserve  contingent 
remainders,  remainder  to  S.'s  children,  the 
plaintiffs.  By  a  custom  of  the  manors  of  Y., 
U.,  and  I.,  the  tenant  can  hold  for  life  only, 
with  power  to  nominate,  by  will  or  by  deed,  his 
successor  or  successors ;  and,  if  he  nominates 
more  than  one,  the  survivor  may  nominate  his 
successor.  In  a  codicil,  the  testator,  after 
stating  that  it  had  been  found  that  his  said 
copyhold  estates  were  within  the  manors  of  U. 
and  I.,  directed  that  the  trustees  should  hold 
his  said  estates  situated  in  those  manors  for 
the  trusts  of  the  will,  so  fiir  as  the  customs  of 
said  manors  would  permit.  But  if  the  said 
customs  forbade  the  "entails"  made  in  the 
will,  then  the  said  A.  and  his  nominees  or 
successors  should  hold  the  said  copyholds 
according  to  said  customs.  A.  was  admitted 
tenant  of  the  copyhold  of  Y.,  and  died  without 
issue,  having  nominated  the  defendant  B.  hia 
successor.  The  trustees  were  never  admitted 
as  tenants;  one  of  them  survived,  and  was 
made  a  defendant  in  the  suit  Htld^  that,  under 
the  will,  the  trustees,  and  not  A.,  ought  to  have 
been  admitted  as  tenants  of  the  copyholds  held 
cf  Y. ;  that  the  limitations  in  the  will  were 
equitable  interests,  and  were  valid ;  and  that 
A.,  having  been  admitted  as  tenant,  held  only 
as  quoii  trustee    for   the    parties  beneficially 
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interested,  and  that  the  defendant  B.  was 
•accountable  to  the  plaintiffs  for  the  rents  and 
profits  of  tbe  copyhold  of  Y.  since  her  admission 
thereto.-^^;^  y.  Btwtey,  7  Ch.  D.  463. 

4.  DeYise  of  thirteen  houses,  a  garden,  and  a 
pew  in  a  church  to  testator's  four  sons,  in  equal 
shares,  <«to  hare  and  to  hold  subject  to  the 
following  conditions :  It  is  my  will  and  desire  " 
that  the  house  be  not  disposed  of  or  divided 
without  the  consent  of  the  four  sons,  their  heirs 
or  assigns ;  that  the  garden  be  sold,  if  neces- 
sary, to  meet  contingent  expenses ;  that,  «  until 
the  before-mentioned  distribution  is  made," 
the  income  shall  come  into  one  fund,  and  be 
among  the  sons ;  that,  if  there  should  be  no 
«Uwful  distribution"  during  the  life  of  the 
«on8,  the  property  rhould  go  to  their  issue,  and 
if  any  of  the  sons  died  without  issue,  such  son's 
widow  should  have  the  income  during  widow- 
hood, and  afterwards  "  it "  should  "  deyolye  " 
to  the  Buryivors  of  the  other  sons,  i.g.  to 
testator's  grandchildren,  their  heirs  and  assigns, 
share  and  share  alike.  The  four  sons  were 
residuary  legatees,  absolutely.  Seld,  that  the 
sons  took  absolutely  as  tenants  in  common  in 
fee,  and  the  ezecutoiy  deWse  to  the  children 
was  void. — Shaw  y.  Ford,  7  Ch.  D.  669. 

Director. — See  Company,  1,  5. 

/>Mcr«<idn.— See  Power, 

Di9tribuium.^See  Perpetuity ,-  Will,  2. 


Domicile. — J,  M.,  bom  in  Scotland  in  1820, 
went  to  New  South  Wales  in  1837,  and  carried 
on  the  business  of  sheep  fiirmer.  In  1851  he 
bought  land  in  Queensland,  and  liyed  there 
regularly  till  four  months  after  his  marriage,  in 
1855.  After  a  three  years'  yisit  to  England,  he 
lived  three  months  on  his  land  in  Queensland, 
then  three  months  at  a  hotel  at  Sydney,  New 
Sou^  Wales  ;  then  in  a  house  there,  which  he 
leased  on  a  five  years'  lease.  Then  he  built  an 
expensive  mansion-house  at  Sydney,  in  which 
his  family  resided  till  his  death  in  1866.  He 
lived  there  except  when  away  in  Queensland 
on  business  or  political  duties.  He  died  sud- 
denly in  Queensland,  and  at  his  request  was 
buried  there.  Held,  that  he  had  lost  his  Scotch 
domicile,  and  his  domicile  in  Queensland,  and 
at  his  death  had  his  domicile  in  New  South 
Wales.— P^ott  y.  AUomey-Oeneral  qf  New  South 
Walee,  3  App.  Gas.  336. 


See  Marriage. 

Dormant  Partner.'^See  Partnerthip. 

Easement. — Two  houses,  belonging  respect- 
ively to  plaintiff  and  defendant,  had  stood 
adjoining  each  other,  but  without  a  party-wall, 
for  a  hundred  years.  More  than  twenty  years 
ago,  the  plaintiffs  turned  their  house  into  a 
coach  ftctoiy,  by  taking  out  the  inside,  and 
erecting  a  brick  smoke-stack  on  the  line  of 
their  land  next  the  defendants,  and  into  which 
they  inserted  iron  girders  for  the  support  of  the 
upper  stories  of  the  fsctory.  In  excavating  for 
a  new  building  on  the  site  of  the  old  one,  which 
the  defendants  had  removed,  they  left  an 
insufficient  support  for  the  smoke-stack,  and  it 
toppled  over,  carrying  the  factory  with  it.  The 
defendants  were  not  guilty  of  negligence  in 
excavating.  Btld  (Lush,  J.,  diss.),  that  the 
defendants  were  not  liable. — Ang/ue  v.  DaUon, 
3  Q.  B.  D.  85. 

See  Ancient  LighU. 

Evidenee.See  Contract;  Negligence;  Will,  I. 

Exchange,  Bill  qf. — See  BiUe  and  Notes, 

Factor. — H.,  a  broker  in  tobacco,  and  importer 
thereof,  left  tobacco  in  bond  in  the  K.  ware^ 
house,  receiving  in  the  usual  course  dock- 
warrants  therefor.  He  then  sold  the  tobacco 
to  plaintiff,  a  tobacco  manufacturer,  who,  not 
wishing  to  pay  the  duty  before  he  needed  to 
use  the  tobacco,  left  it  in  bond  in  H.'s  name, 
and  let  H.  retain  the  warrants,  he  being  ignorant 
that  such  warrants  were  in  practice  issued.  H., 
having  possession  of  the  warrants,  pledged  a 
portion  of  the  tobacco  to  the  defendants  for  a 
loan,  and  handed  them  the  dock- warrants,  which 
they  surrendered  to  the  warehouse,  receiving 
new  warrants  therefor  in  their  own  name ;  and 
they  had  the  goods  transferred  in  the  books  of 
the  warehouse  from  H.'s  name  into  their  own. 
Of  all  these  transactions  the  plaintiff  was 
ignorant.  Held,  that  the  plaintiff  was  entitled 
to  the  goods  free  from  the  claim  of  the  defend- 
ants.— Johnson  y.  The  Credit  Lyonnais  Company, 
Same  y.  Blumenthal,  3  C.  P.  D.  32 ;  s.  o.  2  C.  P. 
D.  224.     See  40  &  41  Vict.  c.  39. 

J\re  Insurance. — See  Insurance,  I. 
Foreign  Exchange. — See  BUls  and  Notes,  5. 
Fraud — See  Anticipation ;  Trust,  2. 
Freight, — See  BaUway. 

[To  be  continued.] 


THE  LEGAL  NEWS. 


371 


CURRENT   EVENTS. 

QUEBEa 

Tee  Lsqalxtt  or  Obaitqe  AssocuTioifa. — 
ConBiderable  discassion  has  taken  place  daring 
the  past  month  concerning  the  legality  of 
Orange  Associations  within  the  Province  of 
Quebec.  Those  who  doubted  or  denied  the 
legality  of  such  organizations  were  fortified 
in  their  position  by  the  following  opinion 
given  by  counsel  learned  in  the  law,  at  the 
request  of  the  St.  Patrick's  Society  of  Montreal. 
We  append  the  document^  which  has  acquired 
historical  interest  and  importance: — 

HoNTRiAL,  July  9,  1878. 

Sir,— The  St.  Patrick's  Society,  of  Montreal, 
placing  full  confidence  in  your  eminent  legal 
ability  and  impartial  judgment  as  a  lawyer, 
request  you  will  give  them,  at  the  earliest  pos- 
sible moment,  your  opinion  on  the  following 
case. 

CABM. 

An  Association  exists  in  Montreal,  claiming 
to  be  an  Orange  Association  or  Lodge,  and  its 
chief  officer,  calling  himself  County  Master,  has 
directly  or  through  some  subordinate  officer 
called  upon  the  civic  authorities  for  protection 
in  connection  with  the  intende<l  procession  of 
the  Association  through  the  streets  of  the  city 
of  Montreal  on  the  12th  of  July.  The  oath 
taken  and  subscribed  by  the  members  of  the 
said  Association  is  one  not  authorized  by 
law,  and,  moreover,  contains  an  engagement  of 
secrecy  not  required  by  law. 

The  opinion  of  counsel  is  requested  upon  the 
following  questions : — 

1.  Is  the  Associatiun  illegal  under  the  10th 
chapter  of  the  Consolidated  Statutes  of  Lower 
Canada,  and  if  so,  would  such  procession,  should 
it  take  place,  constitute  an  unlawful  meeting  ? 

2.  Are  parties,  residents  of  the  province  or 
elsewhere,  joining  the  procession  in  Montreal 
of  such  Association,  although  not  members  of 
the  Association,  equally  liable  as  if  they  were 
members  ? 

3.  In  case  such  assembly  be  unlawful,  is  it 
the  right  and  duty  of  the  conservators  of  the 
peace  to  disperse  the  same  ? 

Tou  may  associate  with  you  such  other  legal 
gentlemen  as  you  may  deem  fit. 

Tour  obedient  servant, 

M.  Walsh, 
EowABo  Bebhabd,  Esq.,  Q.  C.  Cor.  Sec. 


opuriOM. 

1.  By  the  6th  Section  of  Chapter  10  of  the 
Consolidated  Statutes  of  Lower  Canada  (1861), 
every    Society    or   Association,  the   members 
whereof  are,  according  to  the  rules  thereof,  or 
to  any  provision  or  any  agreement  for  that  pur- 
pose, required  to  keep  secret  the  oaths  or  pro- 
ceedings of  such  Society  or  Association,  or  to 
take  any  oath  or  engagement  not  required  or 
authorized  by  law;^and  every  society  or  as- 
sociation the  members  whereof  or  any  of  them 
take,  or  in  any  manner  bind  themselves  by  any 
such  oath  or  engagement,  or  in  consequence  of 
being  members  of  such  society  or  association 
the  members  whereof  or  any  of  them  take,  sub- 
scribe or  assent  to  any  engagement  of  secrecy, 
test  or  declaration  not  required  by  law ;  and 
every  society  or  association  which  is  composed 
of  different  divisions  or  branches  of  or  different 
parts  acting  in  any  manner  separately  or  dis- 
tinct firom  each  other,  or  of  which  any  part 
shall  have  any  separate  or  distinct  president, 
secretary,  treasurer,   delegate   or  other  officer 
elected  or  appointed  by  or  for  such  part,  or  to 
act  as  an  officer  for  such  part,  shall  be  deemed 
and  taken  to  be  unlawful  combinations  and 
confederacies.      And  by  the  7th  section,  any 
person,  who  in  breach  of  the  provisions  of  the 
Act,  shall  be  guilty  of  any  such  unlawful  com- 
bination or  confederacy  and  shall  be  convicted 
thereof,  shall  be  imprisoned  in  the  provincial 
penitentiary  for  a  term  not  exceeding  7  years, 
nor  less  than  2  years,  or  to    be    imprisoned 
in  the  common  jail  or  house   of  correction  for 
for  any  term  less  than  2  years.    And  by  the  9th 
section.  Freemasons  under  any  Grand  Lodge 
in  the  United  Kingdom  are  expmpt  from  the 
operation  of  the  Act,  and  by  the  29th  Vic,  chap. 
46  (1866),  the  exemption  is  extended  to  Free- 
masons under  the  Grand  Lodge  of  Canada. 

The  Orange  Association  referred  to  being 
bound  by  an  oath  not  authorized  by  law,  and 
containing  an  engagement  of  secrecy  not  re- 
quired by  law,  we  are  of  opinion  that  it  is  an 
unlawful  combination  and  confederacy  within 
the  meaning  of 'the  said  Act,  chap.  10,  of 
the  Consolidated  Statutes  of  Lower  Canada, 
and  consequently  that  any  meeting  of  the 
Society,  either  in  a  building  or  in  any  of  the 
streets  of  this  city,  or  in  any  other  place  within 
this  Province,  is  an  nlawful  meeting  or  as^ 
sembly.     The  right  thus  to  meet  or  assemble 
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being  illegal,  it  necenarily  follows  that  the 
walking  together  of  such  society  in  procession 
in  the  streets  of  Montreal  on  the  twelfth 
instant  will  be  unlawful. 

2.  Applying  the  principles  of  the  common 
law,  and  in  view  of  the  express  provisions  of 
the  second  sub-sec  cion  of  Section  6  of  the  said 
Act,  chap.  10,  of  the  Consolidated  |  Statutes 
of  Lower  Canada,  we  are  of  opinion  that  any 
persons,  whether  residing  in  the  Province  of 
Quebec  or  not,  joining  In  the  procession  al- 
though not  members  of  the  said  Orange  Associ- 
ation would  be  equally  liable,  as  if  they  were 
such  members.  The  words  of  this  sub-section 
are  as  follows ; — **  And  every  person  who  be- 
"  comes  a  member  of  any  such  society  or 
<<  association,  or  acts  as  a  member  thereof,  and 
**  every  person  who  directly  or  indirectly  main- 
*^  tains  correspondence  or  intercourse  with  any 
**  such  society  or  association,  or  with  any  div- 
^Msion,  branch,  committee  or  other  officer  or 
<t  member  of  such  society  or  association,  whether 
'( within  or  without  this  Province,  as  such,  or 
*<  who  by  contribution  of  money  or  otherwise 
*^  aids,  abets  or  supports  such  socie^,  or  any 
*i  member  or  officer  thereof,  as  such,  shall  be 
**  deemed  guilty  of  an  unlawful  combination  or 
«  confederation." 

3.  Holding  as  we  do  ibr  the  reasons  above 
stated  that  the  contemplated  meeting  and 
procession  are  unlawftil,  we  are  fnrthet  of  opin- 
ion that  it  is  not  only  the  right,  but  the  duty 
of  the  conservators  of  the  peace  to  suppress  and 
disperse  any  such  meeting  and  procession  should 
they  be  held.  The  law  on  this  subject  cannot 
perhaps  be  better  stated  than  in  the  following 
remarks  of  the  Court,  in  the  case  of  the  Qneen 
vs.  Neale  et  al.,  9  Carrington  and  Payne,  431 : — 
It  is  not  only  lawftil  for  Magistrates  to  disperse 
an  unlawful  assembly,  even  when  no  riot  has 
occurred,  but,  if  they  do  not  do  so,  and  are  guilty 
of  criminal  negligence  in  not  putting  down 
any  unlawful  assembly,  they  are  liable  to  be 
prosecuted  for  a  breach  of  their  duty. 

Strachait  Bithuvb,  Q.  C. 

Edw.  CAana,  Q.  C. 

Thos.  W.  BzTcmi,  Q.  0. 

Edmuhd  Babvabd,  Q.  C. 

MoHTBiAL,  10th  July,  1878. 

Acting  on  this  advice,  members  of  the  Orange 
Association  were  on  the  1 2th  July  airested,  and 
the  whole  question  will  probably  have  to  be 
considered  by  the  courts  at  an  early  dats. 


ENGLAND. 

Patiho  Mohit  imto  Court — Covtihoikt  Lu- 
BiLiTT. — The  London  Law  Timet  says: — «A 
deiiendant  may  deny  his  liability  and  pay 
money  into  court  to  provide  against  the 
contingency  of  being  fixed  with  liability 
notwithstanding  his  denial.  So  the  Court  of 
Appeals  has  decided  in  B«rden  v.  Greenwood, 
and  another  of  the  old  pleading  land-marks  is 
ruthlessly  swept  away.  There  must  have  been 
some  good  reason jprhich  sustained  the  old  rule 
to  the  contrary  for  so  maay  years." 


NOTICES  OF  NEW  PUBLICATIONS. 

u  SsoaT  Studibs  or  Gbbat  Lawtbbs,"  by  lavnro 
Bbowmb,   Weeds,  Persons  k  Co.,  Albany. 

This  is  a  republication  of  sketches  originally 
printed  in  the  Albany  Law  Journal.  The  author 
intends  them  rather  as  estimates  of  character 
than  as  biographies,  but  they  embrace  the  most 
prominent  events  in  the  career  of  the  distin- 
guished men  whose  lives  are  noticed  in  the 
book,  and  for  those  who  have  not  fuller  and 
more  complete  biographies  at  hand,  will  serve 
as  reliable  and  interesting  information  on  the 
subject.  Mr.  Browne's  style  is  polished  and 
entertaining,  the  matter  is  skilfully  selected 
and  handled,  and  his  book  will  make  pleasant 
reading  for  the  holidays.  The  worthies  noticed 
in  it  are  Coke,  Mansfield,  Kenyon,  Thurlow, 
Loughborough,  Ellenborough,  Erskine,  Eldon, 
Bomilly,  Abinger  and  Brougiiam  of  the  mother 
country ;  and  Parsons,  Marshall,  Kent,  Pinkney, 
Wirt,  Biker,  Story,  Webster,  Walworth  and 
Choate  of  the  United  States.  The  work,  we 
may  add,  is  beautifully  printed  and  bound. 


Tai  AicsaicAH  Law  Bivnw,  for  July,  1878; 
Boston,  Little,  Brown  k  Co. 

The  latest  number  of  this  valuable  quarterly, 
which  closes  the  12tli  volume,  is,  as  usual, 
carefully  edited.  The  subjects  discussed  ia  the 
leading  articles,  wifli  the  exception  of  that  on 
**  Possession,'*  are  chiefly  of  local  interest,  but 
the  rest  of  the  contents  will  be  generally  useful. 
We  are  indebted  to  the  JZmmv  fiv  the  latest 
English  and  United  States  decisions. 
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AUGUST  10,  1878.  No.  32. 


JPROPBRTT  OF  FOREIGN  SOVEREIGNS, 

The  English  Court  of  Appeal,  in  a  recent 
•caae,  Vavaueur  v.  Krupp^  has  re-affirmed  the 
doctrine  that  the  courts  of  England  have 
no  jurisdiction  over  the  public  property 
-of  a  foreign  sovereign.  The  facts  were 
these :  The  Japanese  government,  through 
Agents  in  London,  bought  in  Germany  and 
paid  for  some  shells  manufactured  by  Messrs. 
£rupp.  The  shells  were  brought  to  an  English 
port  for  the  purpose  of  being  transhipped 
to  Japan  in  some  vessels  of  war  which  were 
being  built  in  England  for  the  Japanese  gov- 
ernment. The  plaintiff  complained  that  an 
J^nglish  patent  granted  to  him  for  the  manu- 
facture of  projectiles  was  infringed  by  these 
«he]ls  being  brought  to  England,  and  he  ob- 
tained from  the  Master  of  the  lolls  an  interlo- 
cutory injunction  restraining  the  delivery  of 
-the  shells  to  any  one  but  himself.  The  Mikado 
of  Japan  then  intervened  In  the  case,  alleging 
that  the  shells  were  his  public  property  as  sove- 
reign of  Japan,  and  applied  for  an  order  that 
notwithstanding  the  injunction  the  shells 
might  be  delivered  to  him  in  that  capacity. 
The  Master  of  the  Bolls  granted  the  order,  and 
the  Court  of  Appeal  has  affirmed  the  decision, 
remarking  <<  that  it  was  clearly  settled  that  the 
courts  of  England  had  no  jurisdiction  whatever 
over  the  public  property  of  a  foreign  sove- 
reign." 


STATUS  OF  TEE  CHINESE  IN  TEE 
UNITED  STATES. 

The  application  of  Ah  Tup,  a  native  of  China, 
to  the  United  States  District  Court,  California, 
to  be  naturalized,  led  to  an  interesting  argu- 
ment on  the  status  of  the  Chinese  in  the  United 
States.  The  petition  being  a  novel  one,  the 
court  invited  the  members  of  the  bar  to  make 
any  suggestions  which  occurred  to  them  on 
either  side  of  the  question,  and  the  hearing  was 
a  full  one. 

The  old  naturalization  law  of  the  United 
States  provided  that  "any  alien,  being  a  free 
eohxU  pereaUf  may  be  admitted  to  become  a  citi- 


zen." This  was  amended  in  1870  at  the  time  of 
the  abolition  of  slavery,  by  adding  the  follow- 
ing clause ;  ^<  That  the  naturalization  laws  are 
hereby  extended  to  aliens  of  African  nativity 
and  to  persons  of  African  descenf  After 
some  further  changes,  the  law  as  it  stands  at 
present  is  defined  by  an  Act  of  Feb.  18,  1875, 
which  reads  as  follows :  "  The  provisions  of 
this  title  shall  apply  to  aliens,  being  free  white 
persons,  and  to  persons  of  African  descent.'* 
The  whole  question,  then,  resolved  itself  into 
this :  Are  natives  of  China,  of  the  Mongolian 
race, "  white  persons  ?"  The  Judge  answered  this 
question  in  the  negative,  and  Ah  Tup's  petition 
was  refused.  We  have  not  space  for  the  judg- 
ment in  full,  but  an  extract  from  Judge  Sawyer's 
remarks  will  show  the  reasoning  by  which  he 
arrived  at  his  conclusion.  «  Words  in  a  statute," 
he  said,  <<  other  than  technical  terms,  should  be 
taken  in  their  ordinary  sense.  The  words 
<  white  person,'  as  well  argued  by  petitioner's 
counsel,  taken  in  a  strict  literal  sense,  con- 
stitute a  very  indefinite  description  of  a 
class  of  persons  where  none  can  be  said  to 
be  literally  white,  and  those  called  white 
may  be  found  of  every  shade,  from  the 
lightest  >  blonde  to  the  most  swarthy  bru- 
nette. But  these  words,  in  this  country,  at 
least,  have  undoubtedly  acquired  a  well-settled 
meaning  in  popular  speech,  and  they  are  con- 
stantly used  in  the  sense  so  acquired  in  the  lit- 
erature of  the  country  as  well  as  in  common 
parlance.  As  ordinarily  used  anywhere  in  the 
United  States,  one  would  scarcely  fail  to  under- 
stand the  party  employing  the  words  <  a  white 
person'  would  intend  a  person  of  the  Caucasian 
race.  In  speaking  of  the  various  classificatlonfl 
of  races,  Webster,  in  his  dictionary,  says :  <The 
common  classification  is  that  of  Blumenbach, 
who  makes  five.  First,  the  Caucasian  or  white 
race,  to  which  belong  the  greater  part  of  the 
European  nations  and  those  of  Western  Asia  ; 
second,  the  Mongolian,  or  yellow  race,  occupy- 
ing Tartary,  China,  Japan,  etc. ;  third,  the  Ethi- 
opian, or  negro  (black)  race,  occupying  all  Af- 
rica except  the  north ;  fourth,  the  American,  or 
red  race,  containing  the  Indians  of  North  and 
South  America ;  and  fifth,  the  Malay,  or  browu 
race,  and  occupying  the  islands  of  the  Indian 
Archipelago,'  etc.  This  division  was  adopted 
from  Buffon,  with  some  changes  in  names,  and 
is  founded  on  the  combined  characterintics  of 
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complexion,  hair  and  skull.  Llnneos  makei 
four  divisionSi  fcunded  on  the  color  of  the  skini 
—First,  European,  whitish ;  second,  American, 
coppery;  third,  Asiatic,  tawny;  and  fourth, 
African,  black.  Cuvier  makes  three, — Cauca- 
sian, Mongol,  negro.  Others  make  many  more, 
but  none  include  the  white  or  Caucasian  with 
the  Mongolian  or  yellow  race;  and  none  of 
those  classifications,  recognixing  color  as  one 
oi  the  distinguishing  characteristics,  include 
the  Mongolian  in  the  white  or  whitish  race. 

**  Neither  in  popular  language,  in  literature, 
norjn  scientific  Uteiature  do  we  ordinarily,  if 
ever,  find  the  words  <  white  person'  used  in  a 
sense  so  comprehenslTe  as  to  include  an  indi- 
vylual  of  the  Mongolian  race.  Tet,  in  all,  color, 
notwithstanding  its  indefiniteness  as  a  word  of 
description,  is  made  an  important  &ctor  in  the 
Iftws  adopted  for  the  determination  and  classifi- 
cation of  the  races.'' 

The  opinion  is  eyidently  in  accordance  with 
the  law,  for  the  report  of  congresaional  proceed- 
ings at  the  time  the  Act  was  under  discussion, 
leayes  no  doubt  as  to  the  intention  of  the  leg- 
islature. The  late  Senator  Sumner  in  1870,  en- 
deavored to  hare  the  word  '<  white"  struck  out 
of  the  naturalisation  law,  but  the  ^tantion 
was  opposed  on  the  yety  ground  that  it  would 
admit  the  Chinese  to  citisenship.  Senator  Mor- 
ton expressly  declared — "This  amendment  in- 
Tolves  the  whole  Chinese  problem,"  etc.  The 
opponents  of  Chinese  naturaliaation  gained  the 
victory.  The  Judge,  therefore,  in  refusing  the 
petition,  was  only  obeying  the  will  of  the  legis. 
lature,  and  until  the  law  is  changed,  the  judg- 
ment must  stand  unchallenged. 


A  CHAPTER  OF  BLVNDERINQS  ON  AND 

OFF  THE  BENCH,  AND  OF  THEIR 

CAUSES  AND  REMEDIES. 

« 

[Continaed  from  p.  966.] 

I  might  go  on  with  these  cases — but  why  ? 
If  the  reader  wishes  to  see  more  of  the  doctrine 
and  of  the  authorities,  he  can  find  the  references, 
with  some  further  Tie\78,  elsewhere.  * 

Nor  need  we  here  enquire  how  fiu*  this  Mas- 
sachusetts doctrine   has  found  favor  in  other 


states.  I  have  seen  no  case  elsewhere  in  which, 
it  has  been  adopted  on  any  thoughtful  consider- 
ation or  investigation.  There  is  a  Rhode  Island 
case  in  which  one  was  indicted  for  selling  adul- 
terated milk,  contrary  to  a  statute  prohibiting 
such  sale  in  general  terms ;  and,  said  the  learned 
judge  of  the  appellate  court,  the  defendant  asked 
the  instruction  to  be  given  the  jury  <*  that  there 
must  be  evidence  of  a  guilty  intent  on  the  part 
of  the  defdndant,  and  of  a  guilty  knowledge.*** 
This  request  was  refused,  and  the  court  ver7 
properly  held  the  refusal  to  be  right.  The 
learned  judge,  however,  added :  "  Our  statute,, 
in  that  provision  of  it  under  which  this  indict- 
ment was  found,  does  not  essentially  differ 
from  the  statute  of  Massachusetts ;  and  in  Maa> 
sachusetts,  previous  to  the  enactment  of  our 
statute,  the  Supreme  Judicial  Court  had  deter* 
mined  that  a  person  might  be  convicted  al- 
though he  had  no  knowledge  of  the  adulter* 
ation ;  the  intent  of  the  Legislature  being  that 
the  seller  of  milk  should  take  upon  himself  the 
risk  of  knowing  that  the  article  he  ofiiers  for 
sale  is  not  adulterated."  For  this  obsermtioQ 
he  refers  to  a  case,  *  from  one  of  the  reporter's 
head-notes  to  which  he  copies  it ;  bat  the  oourt 
simply  holds  that  guilty  knowledge  need  not  be 
alleged  and  proved  against  a  defendant,  to  con- 
vict him.  This  determination  was  right,  though 
made  in  Massachusetts;  and  the  learned 
judge  well  adds:  "We  think  our  statute 
should  receive  the  same  construction."  \ 
Whether  this  or  any  other  court,  will  at  a  future 
period  follow  the  Massachusetts  doctrine,  wher^ 
it  departs  from  what  is  generally  held  elsewhere, 
no  one  can  tell  in  advance.  There  is  a  singlo 
Wisconsin  case,  not  much  considered,  adopting 
more  nearly  the  Massachusetts  view.  %  But,  aa 
I  have  said,  the  general  doctrine  is  the  other 
way.  § 

The  capacity  of  the  human  mind  to  adapt 
itself  to  any  sort  of  sinuous  position  is  a  remark-* 
able  phenomenon  in  man.  Without  it,  who 
could  be  happy  in  our  crooked  world  7  We  all 
admire  Blackstone ;  and  specially  pleasiog  it 
is  to  note,  in  reading  him,  how,  in  his  eye,  every » 
thing  connected  with  the  English  law  is  rosy 


•  1  Bishop'!  Cr.  Law,  sees.  297^312, 440,  441, 874, 1074 
—1076 ;  2  Ih,  664, 693,  922  ;  Bishop's  Stat.  Or.,  sees.  132, 
8)l,35&-559,  632,  663-^665,  730,  820-825.  877;  12  Am. 
Law  Rev.  469,  the  article  to  be  mentioned  in  my  text. 


*    The  Commonwealth  t.  Farren,  9  Allen,  489. 

t    The  State  v.  Smith,  10  R.  1. 258. 

1    The  State  v.  Hertfiel.  24  Wis.  60.    As  to  which* 
•ee  Bishop's  Stat.  Cr.,  sec.  1022,  note. 

S   See  the  places  cited  a  few  notes  baok>  where 
the  authorities  will  be  found  collected. 
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— ^not  an  abBurdlty  in  it,  but  is  "the  perfection 
of  reason.' '  And  a  judge,  under  the  rule  of  Hare 
dieuis — how  could  he  get  on  if  he  did  not  occas- 
ionally see  from  the  back  side  of  his  head? 
How,  in  Massachusetts,  could  a  prosecuting 
OfScer? 

An  excellent  and  clear-headed  lawyer  and 
upright  man,  who  for  several  years  served  as 
prosecuting  officer  in  the  most  populous 
coilnty  in  Massachusetts,  has  just  informed  the 
public  through  what  contortions,  in  this  state, 
itach  an  officer  can  so  adapt  himself  to  the 
adjudications  on  the  present  subject  as  to  render 
himself  comfortable,  if  not  absolutely  happy. 
He  commences  an  article  in  the  American  Law 
ReiHew  *  with  the  following  formulated  eclipse, 
so  absolutely  total  that  even  the  stars  appear : 
^  Ih  this  country,  at  least,  it  is  still  an  open 
question  whether  a  person  who  honestly  does 
that  which  appears  to  him  to  be  lawful,  right^ 
and  proper,  but  which,  in  point  of  fact,  is  in 
violation  of  a  law  which  punishes  the  act  as  a 
crime,  can  properly  be  convicted."  The  stars 
here  revealed  are  two,  named  Peter  and  John, 
who  demanded  of  the  legal  authorities,  <«  Whe- 
ther it  be  right,  in  the  sight  of  God,  to  hearken 
unto  you  more  than  unto  God, judge  ye; "f 
John  Rogers,  who  was  burned  at  the  stake, 
with  nine  small  children  and  one  at  the  breast; " 
John  Brown,  hung  at  Harper's  Ferry,  whose 
"  soul  is  marching  on ; "  and  various  others 
whose  names  are  not  important  in  this  connec- 
tion. They  raised  the  question  of  ethiee^  as  to 
the  comparative  obligation  of  the  law  of  the 
land  and  the  law  of  Ood.  But  that  it  is,  or 
ever  was,  in  this  country,  or  any  other,  a  ques- 
tion in  the  criminal  law  of  the  land,  whether  or 
not  on«  who  violates  it,  even  by  honestly  doing 
"  that  which  appears  to  him  to  be  lawful,  right, 
and  proper,"  «  can  properly  be  convicted,"  is  a 
contortion,  pleasant  undoubtedly  to  him  who 
is  compelled  to  it,  but  startling  to  the  looker, 
on.  Well,  he  proceeds  to  picture  Massachusetts 
standing  manfully  on  the  side  of  the  law  I 
Those  who  disobey  the  criminal  law  in  this 
state  «  can  properly  be  convicted,"  however 
proper  in  their  own  eyes  may  be  the  thing 
Which  they  do.  To  sustain  this  proposition  he 
states  or  cites  various  cases,  of  the  sort  which  I 
have  already  commented  on,  wherein  the  court 

•    12  Am.  Law  Rev.  409. 
t    Adts  iv,  19. 


ignores  the  most  familiar  rules  of  statutory 
interpretation;  mingled  with  other  cases  relating 
to  pleading  and  evidence,  wljerein  the  universal 
doctrine  was  followed,  yet  not  distinguishing 
them  from  the  former,  and  accepting  them  as 
upholding  the  same  proposition.  In  this  way 
he  makes  it  appear  that  Rhode  Island,  in  the 
case  which  I  have  already  stated,  stands  side  by 
side  with  Massachusetts.  No  one  knows  but 
she^  will — she  has  not  done  it  yet.  And  some- 
thing like  the  same  thing  appears  as  to  Con- 
necticut  and  Kentucky. 

The  contortion  need  not  consist  of  any  in- 
tentional unfairness,  nor  do  I  discover  any  in 
the  writer  I  am  now  considering.  He  gives, 
with  entire  candor,  what  he  esteems  to  be  the 
authorities  on  the  other  side,  namely,  to  the 
proposition  which,  in  his  language,  is  that,  if  a 
man  '<  honestly  does  that  whidh  appears  to  him 
to  be  lawful,  right,  and  proper,  but  which,  in 
point  of  &ct,  is  in  violation  of  a  law  which 
punishes  the  act  as  a  crime,"  he  cannot  <<  prop- 
erly be  convicted."  He  admits  that  the  courts 
of  some  of  our  states  have  placed  themselves 
squarely  on  this  doctrine,  and  that  it  has  con- 
siderable English  support.  But,  candid  as  he 
is,  he  cannot  bring  himself  fully  to  the  con- 
clusion that  England  stands  on  it ;  and,  on  the 
whole,  he  places  her  on  the  side  of  law  and 
order!  For  this  he  cites  several  cases,  par- 
ticularly some  penal  actions,  in  which  the  law 
was  permitted  to  prevail  over  the  honest  con- 
victions of  the  party ;  ignoring  the  fact  that  a 
penal  action  is  not  a  criminal  proceeding,  but  a 
civil,  and  that  by  all  opinions  the  doctrine  of 
the  criminal  intent  does  not  necessarily  prevail 
in  civil  cases  as  in  criminal.  I  might  add  that 
there  are  cases  criminal  in  form,  but  civil  in 
their  nature  and  purposes,  in  which  being  gov- 
erned by  the  rules  of  civil  causes,  it  does  not 
prevail.  *  « In  &ct,"  he  concludes,  *<  we  doubt 
whether  any  court  could  be  found  to  assert  the 
doctrine  of  the  mene  rea  in  the  face  of  the  sta- 
tute distinctly  dispensing  with  it.  It  is  for  the 
Legislature  to  judge  whether  the  injniy  to  the 
public  from  the  indulgence  of  any  particular 
practice  is  so  great  as  to  justify  the  risk  of 
possible  injustice  to  an  individual  in  providing 
for  its  punishment.  Moreover,  should  such  a 
case  of  injustice  arise,  though  the  courts  cannot 


*    1  Bishop's  Cr-  Law.  6th  ed)  sees.  1074-1076, 
and  the  places  there  referrad  to. 
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help  it,  an  appeal  to  the  proeecuting  officer,  or, 
In  the  last  resort,  to  the  executive  clemency, 
c^uld  not  fail  to  be  effectual.  Meanwhile,  the 
person  who  persists  in  a  prohibited  practice, 
which  he  knows  may  be  injurious  or  fraudulent 
as  against  the  public — a  fact  which  he  may,  if 
he  will,  determine — whereby  he  is  to  profit  at 
*the  risk  of  the  public,  is  not  in  a  position  to 
assert  his  want  of  wrongful  intent.  The  peril 
should  be  his,  as  well  as  that  of  his  poisoned  or 
defrauded  victim." 

Here  is  a  close  worthy  of  the  beginning. 
And  no  judge  ever  adorned  a  bench  who  could 
do  better  at  throwing  intellectual  mud  in  de- 
fence of  a  bad  stare  deciiis.  Was  there  ever,  in 
&ct,  a  Legislature  so  demented  as,  by  express 
enactment,  to  dispense  with  the  criminal  intent 
in  crime  7  Has  it  been  so  much  as  proposed 
to  punish  insane  men  and  sucking  babes 
as  criminals?  Did  any  law-maker,  any 
demagogue  on  the  stump,  ever  recommend 
the  passage  of  a  law  that  men  and  women 
who  marry  shall  do  it  at  the  risk  of  being  sent 
to  the  penitentiary  should  a  latent  impediment, 
unsuspected  and  impossible  to  be  discovered  at 
the  time,  appear  afterward  ?  It  takes  a  bench 
of  wise  judges,  in  a  state  whose  ripened  juris- 
prudence rises  golden  above  the  green  of  the 
younger  states,  to  do  that. 

Let  us  see,  a  little,  how  this  stands  :  A  police- 
officer,  if  he  arrests  a  man  for  being  drunk 
when  he  is  not,  is  excused;  because,  as  the 
foregoing  explanations  have  shown,  he  was 
required  to  act,  and  he  should  not  be  punished 
when  his  intent  accorded  with  his  duty.  That, 
it  is  agreed  on  all  sides,  was  right.  But  he  was 
not  obliged  to  become  a  police-officer.  Both 
scripture  and  the  law  of  nature  command  that 
man  shall  replenish  the  earth.  Our  laws  en- 
courage people  in  doing  this,  quite  as  much  as 
they  do  in  becoming  police-officers.  Not  long 
would  police-officers  be  required,  not  long 
would  courts,  if  the  places  of  the  present  inha^ 
bitants  passing  away  were  not  filled.  Well,  a 
man  has  made  up  his  mind  to  do  his  part  to- 
ward keeping  up  the  population.  But,  in  Mas- 
sachusetts, fornication  and  adultery  are  both 
indictable  ;  the  law  requires  him  to  marry  and 
lire  by  his  marriage  vows.  Yet,  let  him  be  as 
circumspect  as  he  may,  he  cannot  take  the  first 
step  toward  population  without  being  in 
peril  of  penitentiary.    If  he  chooses  fomica- 1 


tion,  he  must  be  punished ;  if  adultery,  he  must 
be  ;  if  he  selects  lawful  marriage  as  the  means,, 
he  is  liable  to  bring  up  at  the  same  end« 
Should  he  choose  a  widow,  her  former  husband 
may  not,  after  all,  be  dead.  Should  his  choice- 
be  a  maid,  she  may  have  indulged  in  the  fan  of 
a  mock  marriage,  supposed  to  be  of  no  binding 
force,  never  cohabited  under,  and  never  heard 
of  by  him,  yet  held  afterward,  by  the  courts,  !<► 
be  valid.  So  the  door  of  the  state  prison  swings 
open,  and  in  he  must  walk  !  Well,  if  he  can- 
not in  safety  become  a  married  man,  he  may 
find  ref^e  in  the  badge  of  a  police-officer.  If 
he  will  « indulge ''  in  the  evil  of  an  honest  en- 
deavour to  provide  inhabitants  for  police-officers 
to  look  after  fifty  years  hence — why,  "^  the  peril 
should  be  his ! " 

We  have  already  been  told  that  the  creating 
of  a  crime  out  of  an  endeavour  to  obey  the  law 
is  productive  of  no  more  hardship  than  some-- 
times  proceeds  from  tlie  rule  of  a  presumed 
knowledge  of  the  law.  And,  as  a  remedy  for 
all,  we  have  "  the  executive  clemency."  The 
ship  glides  on  over  the  blue  sea  ;  the  captain  is- 
on  deck  and  his  young  bride  by  his  side.  ^  You 
look  pensive,  love,"  she  says.  <<  I  was  thinking 
of  jurisprudence ;  I  learned  it  a  little  while 
after  the  happy  day  when  we  were  married.'' 
"  And  what  is  jurisprudence  ?  Teach  jurispru- 
dence to  me."  "  Do  you  not  think,"  he  replies, 
"  it  was  very  hard  for  that  sailor-boy  to  drop 
from  the  jib-boom  yesterday,  and  be  drowned  "i" 
*^  Yes  ;  "  and  she  dashes  the  tear  from  her  eye.. 
<<  And  would  it  be  any  harder  if  I  should  throw 
you  overboard  ?"  "Dying  would  be  no'harder.'' 
Then,  tossing  her  over,  he  continues,  as  she 
litts  up  her  cry  for  help,  *'  The  Governor,  my 
dear,  will  save  you  with  his  whale,  as  in  the 
case  of  Jonah."    Great  is  Jurisprudence ! 

///.  Remediet /or  Judicial  Bhtnderingt. —  No- 
man  ever  lived  without  committing  a  blunder. 
Nor  was  there  ever  a  wise  man  unwilling  to 
review  his  steps  and  correct  his  mistakes. 

These  propositions  are  applicable  to  ordinary 
life ;  but,  by  some  opinions,  they  properly  ad- 
mit of  two  exceptions — in  first-lass  jounialism, 
error  in  a  newspaper  being  impossible ;  and  in 
judicial  affidrs,  where  <<  the  perfection  of  reason" 
prevails.  It  is  within  the  scope  of  this  article 
to  consider  only  the  latter. 

If  we  look  at  this  question  in  a  spirit  of  can- 
dor, we  shall  see  that,  of  necessity,  and  without 
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imputing  to  the  men  who  occupy  judicial  posi- 
tions any  want  of  learning,  ability,  or  integrity, 
they  must  comn^it  numerous  errors  of  judicial 
opinion.'  However  eminent  in  learning  and 
ability,  they  still  are  men  ;  and  to  err  iB  human. 
But,  besides  this,  in  our  age  and  country,  judg- 
mentSy  on  questions  improperly  or  imperfectly 
argned,  are  often  required  to  be  pronounced  in 
haste  by  men  whose  brains  are  overworked  and 
who  have  no  time  to  supply  from  their  own  in- 
dustry the  deficiencies  of  counsel.  Formerly, 
in  the  mother  country,  cases  were  argued  at 
full  length  by  counsel  able,  and  amply  pre- 
pared ;  then,  if  the  judges  were  in  doubt,  they 
heard  a  second  argument,  and  sometimes  even 
a  third.  Now,  in  our  country,  the  one  only  ar- 
gument is  limited  in  time  by  a  rule  of  court — 
often  the  arguing  counsel  have  neither  any 
natural  nor  acquired  qualification  for  their  task, 
and  not  unfrequently  the  judges  come  to  con- 
sider of  their  decision  after  the  argument^ 
whether  poor  or  good,  is  forgotten,  and  their 
memories  and  thoughts  have  become  burdened 
with  other  and  different  questions.  The  em- 
bamssment  arising  from  the  latter  fact  is  so 
great  that,  it  is  said,  there  is  now  and  then  a 
judge  who  deems  it  superfluous  to  listeil  to  any 
argument ;  so,  while  the  arguing  is  in  form 
being  had,  he  occupies  his  thoughts  with  some- 
thing else,  and,  in  eff'ect,  decides  the  case  with- 
out argument. 

In  a  lucent  address  to  the  Chicago  Bar  Asso- 
ciation, Judge  Dillon  put  the  difGlculties  of  the 
situation  in  a  very  clear  and  convincing  light. 
Some  of  his  golden  words,  which  ought  to  be 
printed  in  the  largest  and  fairest  type,  and  hung 
up  in  every  legislative  hall  and  every  court- 
room, are  the  following :  <^  Forty  state  courts 
of  last  resort,  and  as  many  Federal  courts  sit- 
ting in  the  same  states  with  concurrent  juris- 
diction, cannot,  without  great  learning  and 
infinite  care,  build  up  a  harmonious  and  sym- 
metrical system  of  jurisprudence.  The  diffi- 
culty in  the  way  of  the  judges  is  seriously 
increased  by  the  burdensome  and  exacting 
pressure  of  their  duties.  They  lack,  in  general, 
neither  learning  nor  industry  ;  their  chief  want 
is  the  want  of  time.  •  •  •  With  so  much 
work,  and  with  so  little  time  for  deliberate  and 
sedate  consideration,  mh^akes  must  be  numer- 
ous. But  the  fault  lies  not  so  much  with  the 
overworked  judges  as  with  the  faulty  system 


which  imposes  such  vast  labors  upon  them. 
The  state  judges,  generally,  are  almost  equally 
overburdened  [with  the  Federal].  Hence  we 
inevitably  have  a  constantly-increasing  mass  of 
decisions,  state  and  Federal,  many  of  which 
must  be  erroneous,  and  which,  while  standing 
as  precedents,  bear  pernicious  fruits."  * 

The  first  duty,  then,  is  legislative.  Yet,  in  a 
country  like  ours,  a  duty  of  this  sort  is  seldom 
done  until  its  necessity  is  forced  upon  the  at- 
tention of  the  unthinking,  as  well  as  the  think- 
ing, classes  of  the  community.  While  men, 
esteemed  competent,  can  be  found  to  fill  the 
judicial  places  who  will  consent  to  work  under 
pressure,  and  pull  to  the  crack  of  the  whip,  the 
argument  that  judges  are  not  beasts,  and  that 
the  public  interests  are  not  subserved  by  treat- 
ing them  as  such,  will  have  little  avail. 

What,  then,  can  our  judges  do  ?  They  can 
refuse  to  decide  causes  under  pressure ;  and,  if 
the  public  do  not  like  it,  let  the  public  employ 
other  men.  This  will,  at  first,  increase  the 
evil ;  but  the  temporary  acceleration  of  the 
disease  will  lead  to  the  permanent  cure. 

The  multiplication  of  ill-fitted  and  incompe- 
tent lawyers  is  to  some  degree  the  product  o| 
legislative  folly  ;  but,  to  the  full  extent  possible 
with  the  courts,  they  should  control  and  limit 
it.  The  ebb  of  this  tide  of  folly  already  begins 
to  appear.  The  courts  need  the  assistance  of 
competent  counsel — ^the  more  in  proportion  to 
the  pressure  of  business  upon  them.  But, 
beyond  this,  a  judge,  having  it  in  his  power  to 
admit  or  reject  a  candidate  for  the  bar,  should 
pause  long  before  inflicting  on  an  innocent  and 
well-meaning  young  man  the  great  injury  of 
inducing  him  to  believe  himself  fitted*for  legal 
practice  when  he  is  not.  In  the  majority  of 
instances  it  will  lead  to  the  wreck  of  all  his 
labors  and  his  hopes. 

But  that  to  which  I  wish  particularly  to  direct 
attention  is  the  correction  of  errors  already 
made.  Not  always  is  it  properly  competent  for 
a  court  to  overrule  a  wrong  decision.  If  It  has 
established  a  rule  of  property,  and  the  affairs  of 
the  community  have  adjusted  themselves  to  it, 
and  have  been  for  a  considerable  time  conducted 
as  it  directs,  the  remedy  should  ordinarily  come 
from  the  Legislature ;  because  then  there  can 
be  no  divesting  of  vested  rights.  But  there  are 
various  cases  in  which  it  is  both  just  and  proper 

•6  0.  L.  J.  34,35. 
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blunder  which  makes  a  man  a  felon,  or  even  a 
criminal  of  the  lower  grade,  in  recompense  for 
his  honest  and  fiiithful  endearor  to  obey  the 
law  which  he  is  accused  of  breaking,  is  of  this 
sort.  The  rule  of  ttare  decisis  does  not  prop- 
erly apply  to  such  a  case.  There  is  no  yested 
light  which  the  correction  of  the  error  will  di- 
vest. The  state  is  not  injured  by  a  refusal  to 
punish  those  who  merit  no  punishment.  If  a 
wrong  was  inflicted  on  Mr.  A.  yesterday,  with 
no  correlative  benefit  to  any  individual  or  the 
public,  it  is  a  perversion  of  the  rule  of  stare 
decisis  to  hold  that^  therefore,  a  like  wrong 
must  be  inflicted  by  the  judge  on  Mr.  B.  to-day. 
In  criminal  cases  this  suggestion  is  of  a  wide 
applicability  and  force— much  exceeding  what 
would  be  permissible  in  civil. 

Now,  this  distinction  is  not  always  present 
in  the  minds  either  of  practitioners  or  Judges. 
And  the  question  is  what,  practically,  should  be 
done  when  Justice  in  a  case  before  the  court  is 
obstructed  by  another  case  which  ought  to  be 
overruled.  To  the  Judge,  this  question  will 
present  no  difficulty—- he  will  overrule  the  case. 
The  embarrassment  is  with  the  practitioner  at 
the  bar. 

The  Judge  may  say :  ^  That  point  has  been 
decided  once,  and  I  will  not  hear  it  argued 
again."  At  the  same  time,  the  true  argument 
may  not  have  been  presented  on  the  former  oc- 
casion— the  Judicial  understanding  may  not 
have  comprehended  the  real  difficulty;  yet  the 
erroneous  decision  may  be  £ur-reaching  in  its 
consequences ;  and  in  the  language  Just  quoted 
from  Judge  Dillon,  it  may,  <<  while  standing  as 
a  precedent,  bear  pernicious  fruit.''  The  prac- 
titioner can  only  do  his  best  in  such  circum- 
stances. Let  him  not  attempt  to  entrap  the 
court,  but,  stating  the  adverse  decision  or  line 
of  decisions  £edrly,  press  the  tribunal  for  a  re- 
consideration of  the  question  ;  and,  if  he  is  re- 
fused, he  will  be  happy  in  the  remembrance  of 
having  done  his  duty. 

The  greatest  difficulty  is  to  obtain  a  correc- 
tion of  the  error  at  the  best  time — namely,  when 
it  is  fresh — and  especially  by  the  erring  Judge 
by  whom  it  was  made.  Private  communica- 
tions with  a  Judge  on  questions  before  him,  or 
likely  to  arise,  not  in  response  to  his  own  ap- 
plication for  advisory  help,*  are  pernicious,  and 
they  should  not  be  allowed.     Ytt^  if  an  intelli- 

•  Gaylor'8  App,  43  Conn.  82,  84. 


for  the  court  to  correct  a  fbnner  error.  The 
gent  and  upright  bar  abstuns  from  socli  com. 
munications — as  it  will — this  is  a  good  which, 
like  many  others,  may  cast  an  evil  shadow.  A 
case  is  imperfectly  or  incompetently  argued,  no 
lawyer  interposes  as  amicus  curia  (a  good  old 
practice  which  has  become  nearly  obsolete), 
and  a  wrong  decision  follows.  The  mind  of 
the  Judge  leaps  forward  to  other  tasks,  and  no 
thought  crosses  it  that  he  has  blundered.  The 
necessities  of  his  position  have  isolated  him 
from  the  friends  who  would  gladly  set  him 
right. 

Now  and  then  it  may  happen  that  some  law. 
yer,  perhaps  his  friend,  is  writing  a  law  book  oti 
the  very  subject,  yet  such  a  coincidence  is  rare. 
Will  this  person,  who  is  properly  not  permit- 
ted to  speak  of  the  error  in  private,  dare  to  do 
it  in  his  book  ?  Not  often.  Such  a  thing  has 
been  done,  but  only  the  sternest  sense  of  public 
duty  could  prompt  this  truest  of  all  tests  of 
private  friendship.  Were  the  Judge  a  Mansfield 
or  a  Kent,  the  proceeding  would  be  as  safb  as, 
in  the  interests  of  Jurisprudence,  it  is  always 
desirable.  But  even  Judge  Dillon,  whosaya,  in 
the  above-quoted  passage,  that  our  judges  '<lack 
in  general,  neither  learning  nor  industry," 
would  admit  that  we  have  considerable  num- 
bers who  are  neither  Mansfields  nor  Kents. 
Good  and  great  as  the  majority  are,  all  are 
men. 

And  a  mind  that  does  not  tower  oonadera- 
bly  above  the  ordinary  standard  of  able  and 
learned  men  will,  in  general,  take  offence  if  a 
mistake  is  pointed  out,  under  any  circumatan- 
ces,  by  any  person,  and  prompted  by  whatever 
duty.  Nor  will  one  of  this  sort  look  when  told 
of  his  error.  His  pride  is  wounded  ;  and  he 
will  wound  in  turn,  if  he  can,  him  whose  hand 
was  stretched  out  to  bless. 

Much  more,  therefore,  are  newspaper  com- 
ments, and  comments  even  in  our  legal  periodi- 
cals, pointing  out  errors  in  contemporary  de- 
cisions, of  no  benefit,  as  a  general  rule,  to  those 
by  whom  the  errors  were  committed.  But  in  our 
country,  where  Judges  of  the  highest  courts  are 
numbered  by  the  hundred,  such  criticisms,  in 
every  appropriate  place,  are  helpful  to  those  not 
of  the  class  who  are  criticised,  and  to  the  tew 
of  this  class  whose  opinions  carry  the  greatest 
weight.  The  latter  may  even  retrace  their  own 
false  steps.    And  those  not  criticised  will  thus 
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be  asmsted  to  correct  the  mistakes  of  the  others. 

On  the  whole,  howerer,  there  is  no  one  me- 
thod hj  which  the  good  sought  can  be  accom. 
plished.  Each  should  do  what  he  can ;  and  the 
result  which  one  man  could  not  attain,  or  to 
which  one  method  would  be  inadequate,  may 
be  brought  about  by  combined  methods  and 
many  hands. 

If  our  jurisprudence  makes,  in  the  future,  the 
advances  which  all  trust  it  will,  those  who 
come  after  us  will  see  a  more  intelligent  hold- 
ing of  the  doctrine  of  ttare  deems  than  now. 
And  thereby  many  of  the  absurdities  which 
haste  and  the  lack  of  due  argument  haye  intro- 
duced into  our  adjudged  law  will  disappear.  It 
has  been  fortunate  in  all  periods  that  the  judges 
most  adrerse  to  revising  past  decisions  have 
been  the  least  competent  ones,  while  the  will- 
ing have  been  laigely  those  who  could  best  do 
this  most  difficult  of  judicial  duties.  Had  it 
been  the  reverse,  change  would  less  often  have 
been  improvement  So  it  will  necessarily  be  in 
the  future.  As  strong  men  appear,  they  ¥rill 
tear  down  the  rubbish  while  the  weak  lament, 
«nd  erect  in  its  place  the  firm  and  enduring. — 
JoBL  P.  Bishop,  in  Southern  Law  Review. 


DIGEST  OF  ENGLISH  CASES, 
[Coneluded  from  page  370.] 
GvarofUy. — The  wife  of  C,  a  retail  trader, 
possessed  of  property  in  her  own  right,  gave 
the  plaintiff,  with  whom  C.  dealt,  the  following 
guaranty :  <<  In  consideration  of  you  having,  at 
my  request,  agreed  to  supply  and  furnish  goods 
to  C ,  I  do  hereby  guarantee  to  you  the  sum  of 
£SQO.  This  guaranty  is  to  continue  in  force 
for  the  period  of  six  years,  and  no  longer." 
Ilddj  reversing  the  decision  of  Fry,  J.,  that  the 
guaranty  did  not  cover  sums  due  for  goods 
supplied  before  its  date,  but  was  limited  to 
goods  sold  after  its  date  to  the  value  of  £500. 
— Morrell  v.  Cowan,  7  Ch.  D.  151  ;  8.  c.  6  Ch. 
D.  166. 

Husband  and  Wife. — See  Guaranty;  Marriage, 
Infant. — Agreement  between  the  appellants 
and  the  respondent,  an  infant,  by  which  re- 
spondent was  to  work  for  appellant  for  five 
years,  at  certain  weekly  wages.  There  was  a 
proviso,  that  if  the  appellants  ceased  to  carry 
on  their  business,  or  found  it  necessary  to 
reduce    it,  from    their  being   unable    to  get 


materials,  or  from  accident,  or  strikes,  or  com- 
bination of  workmen,  or  from  any  cause  out  of 
their  control,  they  could  terminate  the  contract 
on  fourteen  days'  notice.  In  an  action  on  this 
agprecment  by  appellants  for  loss  of  service, 
the  Employers  and  Workmen  Act,  1875  (38  k 
39  Vict.  c.  90),  held,  that  the  agreement  was 
not  in  itself  inequitable,  but  its  character 
depended  upon  whether  its  provisions  were 
common  in  such  labor  contracts  at  that  thne, 
upon  the  condition  of  trade,  and  upon  whether 
the  wages  were  a  fair  compensation  for  the 
input's  services, — all  which  circumstances  were 
necessary  to  the  construing  of  the  contract. — 
Le^ie  v.  FitipatHek,  3  Q.  B.  D.  229. 

Injunction. — See  Covenant^  1. 

Insurance. — 1.  Plaintiff  insured  his  house, 
worth  £1,600,  for  £1,600.  The  Board  of  Works 
subsequently  took  the  property  under  statutory 
power;  the  price  had  been  agreed,  and  the 
abstract  of  title  ftimished  and  accepted,  when  a 
fire  destroyed  the  house.  Held,  that  the  deal- 
ings between  the  Board  and  the  plaintiff  did 
not  affect  the  contract,  and  the  defendants  must 
pay  £1,500,  the  value  of  the  house. — Colling" 
ridge  v.  The  Royal  Exchange  Assurance  Cor- 
paration,  3  Q.  B.  D.  173. 

2.  Two  ships  belonging  to  the  same  owner 
collided,  and  one  of  them  sank  and  became  a 
total  loss.  The  owner  paid  into  court  the 
amount  of  tonnage  liability  in  respect  of  the 
ship  in  fault)  under  the  provisions  of  the 
Merchant  Shipping  Acts.  The  underwriters 
on  the  ship  lost  claimed  to  be  entitled  to  a 
portion  of  this,  as  they  would  have  been  had 
the  ships  belonged  to  different  parties.  Held, 
that  their  right  in  such  case  existed  only 
through  the  owner  of  the  ship  insured,  and  not 
independently,  and  as  he  could  not  sue  himself, 
they  could  not  recover. — Simpson  v.  Thonson, 
3  App.  Cas.  279. 

Intention. — See  Domicile. 

International  Copyright. — Sec  Copyright, 

Jurisdiction. — See  Mortgage. 

Jury. — See  Bill  qf  Lading ;  Negligence, 

Lease. — Plaintiff  became  the  owner  of  a  lease 
of  two  farms,  at  a  rent  of  £310  per  annum. 
The  lease  contained,  inter  alia,  a  covenant  on 
the  part  of  the  lessee  not  to  mow  meadow-land 
more  than  once  a  year,  and  not  to  underlet  any 
part  of  the  premises  without  the  consent  in 
writing  of  the  lessor ;  but  such  consent  was  not 
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to  be  withheld  if  the  proposed  sub-lessee  was  a 
respectable  and  responsible  person.  It  was 
provided,  that,  if  the  lessee  should  wilfully 
fifcil  to  perform  the  coyenants,  or  if  he  should 
become  bankrupt,  or  make  a  composition  with 
his  creditors,  or  if  execution  should  issue  against 
him,  the  lessor  might  re-enter.  Eight  years 
before  the  expiration  of  the  lease,  plaintiff  en- 
tered into  negotiations  with  the  defendant,  a 
respectable  and  responsible  person,  for  an  un- 
derlease of  one  of  the  farms,  on  the  terms  under 
which  he  himself  held  it ;  and  he  stated  that 
he  paid  £220  rent  for  it.  An  arrangement  was 
made,  accordingly,  by  which  defendant  was  to 
have  possession  June  24.  Before  that  time, 
defendant's  solicitors  had  objected  to  the  above 
provisions  in  the  original  lease,  and  had  noted 
the  same  on  the  margin  of  a  draft  lease  sent 
them  by  plaintiflTs  solicitors,  in  pursuance  of 
the  arrangement  between  plaintiff  and  defend- 
ant. They  suggested  a  modification  of  the 
original  lease.  They  did  not  object  that  plain- 
tiff held  no  separate  lease  for  the  finrm  at  the 
rent  which  he  stated  he  paid.  While  the 
negotiations  were  pending,  defendant,  on  June 
24,  took  possession.  Subsequently,  the  mod- 
ifications not  being  procured,  defendant  refused 
the  lease ;  and,  in  an  action  for  specific  per- 
formance, or  for  damages,  it  was  held  that  taking 
possession  was  only  evidence  of  a  waiver  of 
objection  to  the  title,  and  could  be  rebutted ; 
that^  by  not  noting  objection  to  the  plaintiff's 
holding  no  separate  lease  at  £220  rent,  defend- 
ant had  waived  that;  that,  if  the  sub-lessee 
was  a  respectable  and  responsible  person,  the 
written  consent  of  the  lessor  to  the  sub-lease 
was  unnecessary ;  that  the  covenant  against 
mowing  meadow-land  more  than  once  a  year 
was  not  an  unusual  covenant ;  but  that  the  pro- 
vision for  re-entry  on  bankruptcy,  4c.,  of  the 
lessee  was  unusual,  and  the  defendant  was  not 
bound  to  specific  performance,  nor  liable  in 
damages.— //j^d^  v.  Warden^  3  Ex.  D.  72. 

See  Covenant^  2,  3;  Specific  Performance^  1,  2, 

.£««n.— See  Attorney  and  Client^  2;  Vendoi's 
Lien, 

LimUation  qf  Liability. — See   Common   Carrier. 

Xoan.— See  Partnerehip, 

Marine  Jnmrance.~^ee  Insurance^  2. 

Market, — See  Sale, 

Marriage. — B.  and  S.,  Portuguese  subjects  and 
first  cousins,  went  through  the  form  of  marriage 


in  1864  in  London,  in  accordance  with  the  re- 
quirements of  English  law.  Subsequently 
they  both  returned  to  Portugal,  and  have  never 
lived  together.  By  the  law  of  Portugal,  mar- 
riages between  first  cousins  are  null  and  void  *, 
but  the  Pope  may  grant  a  special  dispensation 
which  legalizes  such  marriage.  Held^  reversing 
the  decision  of  Sir  R.  Phillimors,  that  a  peti- 
tion for  nullity  of  the  marriage  ought  to  be 
granted. — Sottomayor  v.  Jk  Barroe,  3  P.  D.  I  ;  s. 
c.2  P.  D.  81. 

Married  Woman. — See  Antie^iKUion. 

Matter  and  Servant. — See  Shipping  and  Admit'- 
alty. 

Mierepreientaiion. — See  Vendor  tmd  Purchaser, 

Mortgage. — A  company  with  power  to  issue 
"  debenture  bonds  "  and  «  mortgage  bondiB,"* 
having  an  office  in  London  and  owning  land  in 
Florence,  issued  *<  obligations  "  binding  them- 
selves, their  successors,  and  all  their  estate  and 
property,  to  pay  the  bearer  the  sum  stated  on 
their  fiftce,  with  interest,  in  eight  years;  but 
reserving  the  right  to  call  in  a  certain  num- 
ber of  them  each  year  by  lot.  The  company 
afterwards  duly  mortgaged  its  property  in  Flor- 
ence, in  the  Italian  form,  to  a  London  bank^ 
with  notice  of  the  issue  of  the  <<  obligations.^' 
On  breach  of  this  mortgage,  the  mortgagees 
began  proceedings  at  Florence,  and  got  an  order 
to  sell.  The  plaintiff,  holder  of  some  of 
the  "obligations,"  applied  for  an  injunction 
to  restrain  the  sale.  Jleldj  that  it  was  contrary 
to  comity  for  the  court  to  interfere  while  pre- 
ceedings  were  going  on  in  Florence ;  also  that 
the  *<  obligations "  were  not  mortgages,  but 
only  bonds,  and  constituted  no  claim  on  the 
land  in  Florence  as  against  the  mortgagee. — 
Norton  v.  Florence  Land  ^  Public  Workt  Co.,  T 
Ch.  D.  332. 

See  Attorney  and  Clientj  2. 

Mortmain. — A  testator  bequeathed  the  sum  of 
£3,000  to  the  corporation  of  T.,  directing  £1,006 
to  be  laid  out  '<  in  the  erection  of  a  dispensaxy 
building,  which  is  so  urgently  needed  there, "^ 
and  the  remaining  £2,000  to  be  held  "asan 
endowment  fund  for  the  said  dispensary.''  The 
corporation  already  held  lands  in  mortmain, 
upon  which  it  could  legally  build  a  dispensary. 
Heldj  that  the  bequest  was  void  under  9  Geo. 
II.,  c.  36,  as  not  expressly  prohibiting  the  pur- 
chase of  land  for  the  dispensary. — In  re  Cox, 
Cox  V.  Daviej  7  Gh.  204. 
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Negligence. — Respondent  was  a  third-class 
imssenger  on  appellant's  underground  railway, 
and  at  the  G.  station  three  persons  got  in  and 
stood  «p,  the  seats  in  the  compartment  being 
already  full.  The  respondent  objected  to  their 
getting  in  ;  but  there  was  no  evidence  that 
appellant's  servants  were  aware  of  it,  and  there 
was  evidence  to  show  that  there  was  no  guard 
or  porter  present  at  the  G.  station.  At  the 
next  station  the  door  was  opened  and  shut,  but 
there  was  no  evidence  by  whom.  Just  as  the 
train  was  starting,  there  was  a  rush  by  persons 
trying  to  get  in ;  the  door  was  thrown  open ; 
the  respondent  partly  rose  to  keep  the  people 
out;  the  train  started,  and  he  was  pitched 
forward,  and  caught  with  his  hand  by  the 
door-hinges  to  save  himself ;  a  porter  pushed 
the  people  away  just  as  the  train  was 
entering  the  tunnel,  and  slammed  the 
door  to,  and  thereby  respondent's  thumb 
was  caught  and  injured.  Held,  reversing  the 
decision  of  the  Common  Pleas  and  of  the 
Conrt  of  Appeal,  that  there  was  no  evidence 
that  the  injury  was  occasioned  by  the  negli- 
gence of  the  appellant  sufiicient  to  go  to  the 
jury.  It  is  a  question  of  law  for  the  court  to 
say  whether  there  is  any  evidence  of  negligence 
occasioning  the  injury  to  go  to  the  jury.  It  is 
a  question  of  £&ct  for  the  jury  to  say  what 
weight  shall  be  given  to  the  evidence^submitted 
to  them.  Brydgety,  The  North  London  Railway 
Co.  (L.  B.  7  H.  L.  213)  construed.— T^A^  Metro- 
politan  Railway  Co.  v.  Jaekeon,  3  App.  Cas.  193  ; 
8.  c.  L.  B.  10  C.  P.  49  ;  2  C.  P.  D.  126. 

See  Shipping  and  Admiralty. 

Notice. — See  BilU  and  Notet,  4 ;  Covenant,  3,  4. 

Nullity. — See  Marriage, 

Pannage — ^Is  a  grant  to  the  owner  of  pigs  to  go 
of  right  into  the  wood  of  the  grantor,  and  al- 
low his  pigs  to  eat  the  acorns  and  beechmast 
which  &11  upon  the  ground.  It  does  not  enti- 
tle the  owner  of  the  right  to  have  the  grantor 
enjoined  from  cutting  down  the  trees,  or,  a  Jor- 
tiori,  from  lopping  the  branches  to  improve  the 
trees.  This  is  the  first  pannage  case  to  be 
found  in  the  books. — ChiUon  v.  Corporation  qf 
London,  1  Ch.  D.  562. 

Parol  Epidenee.—See  Will,  1. 

Partnerihip. — Partnership  articles  were  en- 
tered into  by  M.  and  8.,  reciting  that,  under 
section  1  of  Boviirs  Act,  (28  k  29  Vict.  c.  86), 
B.  had  agreed  to  lend  them  £10,000,  to  be  in- 


vested in  the  business,  subject  to  the  following 
provisions,  inter  alia,  agreed  to  by  all  the 
parties:  The  capital  of  the  firm  is  to  con- 
sist of  said  £10,000,  and  such  other  sums  as 
shall  be  advanced  by  any  of  the  parties, — all  to 
bear  Interest  at  5  per  cent.  *,  said  £10,000  is  ad- 
vanced as  a  loan  by  D.  under  said  section  of 
BovilPs  Act)  and  does  not,  and  shall  not,  render 
D.  a  partner ;  M.  or  8.  only  shall  sign  the  firm 
name ;  D.  shall  receive  an  account  current  at 
the  end  of  each  year,  and  be  at  liberty  to  exam- 
ine the  books  at  any  time  ;  an  inventory  shall 
be  taken  yearly,  and  the  net  profit  or  loss  di- 
vided, in  the  proportion  of  25  per  cent,  to  D., 
and  37  J  per  cent,  each  to  M.  and  8.  In  case  of 
the  death  of  M.  or  8.,  the  business  may  continue, 
and  the  share  of  profits  of  the  deceased  partner 
shall  be  divided  pro  rata  between  D.  and  the 
other ;  D.  may  dissolve  the  partnership  in  case 
his  original  capital  of  £10,000  be  reduced  more 
than  one  half  by  losses,  or  on  the  death  of  a 
partner,  and  D.  may  demand  for  himself  a  liqui- 
dation of  the  business.  On  the  death  of  D.,  his 
representatives  shall  not  withdraw  any  of  his- 
capital  until  the  termination  of  the  present 
contract;  P.  may  substitute  any  other  person 
into  his  rights ;  and  M.  and  8.  have  the  same 
option  with  D.,  <*  by  reimbursing  him  his  capi-- 
tal  and  interest."  Under  this  agreement,  D. 
advanced  at  dififerent  times  about  £6,000  more. 
On  the  bankruptcy  of  the  firm,  held,  that  D.  was 
a  partner,  and  could  not  prove  as  a  general 
creditor. — ^  parte  Delhatee.  In  re  Megevand,  7 
Ch.  D.  611. 

Patent. — Three  referees  were  appointed,  under 
an  act  of  parliament,  to  inquire  into  the  impu- 
rities of  the  London  gas,  with  the  right  to  re- 
quire the  gas  companies  to  afford  them  frkcilities 
for  their  investigations.  As  a  result  of  their 
examination,  the  plaintiff,  one  of  the  referees, 
thought  he  had  discovered  a  method  of  securing 
greater  purity  in  the  gas.  The  requisite  change 
in  the  process  of  manufiicture  was  suggested  to 
the  defendant  company  by  the  referees,  and  the 
company  tried  it,  with  success.  The  referees 
made  their  report,  incorporating  these  sugges- 
tions and  experiments ;  but  the  report  was  with- 
held from  publication  for  a  few  days,  in  order 
to  enable  the  plaintiff  to  get  out  a  patent  for 
his  discovery.  JBeld,  that  when  the  knowledge 
acquired  by  the  plaintiff  in  the  course  of  hia 
investigation  was  communicated  to  the  other 
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members  of  the  official  board,  it  became  public 
propertj  at  once,  and  the  other  members  of  the 
board  had  no  power  to  consider  the  Information 
K)oniidential. — Patterson  y.  The  Gat  Light  ^  Coke 
Co,y  3  App.  Cas.  239 ;  b.  c.  2  Ch.  D.  812. 

Perpetuity. — Beqnest  o^  two  handred  and 
fbrtj  shares  railway  stock,  and  fonr-sevenths  of 
the  residue  of  testatrix'  property  to  trustees,  in 
trust  to  accumulate  the  income  until  twelve 
months  after  the  death  of  B.,  and  then  for  sueh 
of  B.'s  four  children  as  should  be  liring  at  the 
expiration  of  said  twelve  months,  "and  the  issue 
then  living,  and  who  shall  attain  the  age  of 
twenty-one  years  or  marry,  of  any  of  the  said 
children  who  shall  have  died,"  absolutely.  Held^ 
that  the  bequests  were  void,  as  contrary  to  the 
rule  against  perpetuities.  The  gift  was  to  a 
class  the  members  of  which  might  not  be  as- 
certained within  twenty-one  years  from  the 
^eath  of  B.~^Bentinck  v.  Duke  of  Portland^  7  Ch. 
D.  693. 

Pleading  and  Practice. — See  Negligence. 

Power. — Power  given  to  trustees  under  a  will 
to  appoint  to  the  husband  of  testator's  daugh- 
ter, in  case  she  should  marry  with  their  appro- 
bation, the  income  of  the  daughter's  property 
after  her  death,  during  his  life,  or  such  part  as 
the  trustees  should  thinli  proper.  The  daughter 
married  before  the  testator's  death,  and  with  his 
consent.  The  trustees  had,  at  the  daughter's 
death,  made  no  forma]  approval  of  the  mar- 
riage, and  made  no  appointment.  Held^  that  the 
husband  was  entitled  to  a  life-interest  in  the 
property. — Tweedale  v.  Tweedalej  7  Ch.  633. 

Principal  and  Agent. — It  was  the  custom  of 
the  defendant,  through  his  agent  8.,  in  the 
iisual  cours^  of  business,  to  make  certain  ad- 
vances on  goods  shipped  by  third  parties,  and  to 
draw  on  the  plaintiff  for  the  amount  so  ad- 
vanced. In  the  course  of  business,  S.,  as  agent, 
rendered  a  final  account  to  the  plaintiff,  and  in 
it  charged  plaintiff  with  certain  advances, which 
it  turned  out  afterwards  had  never  been  made. 
He  then  drew  on  the  plaintiff  for  the  amount, 
received  the  money,  and  appropriated  the 
amount  falsely  charged  to  his  own  use.  ffeldj 
that  the  plaintiff  could  recover  the  amount 
from  the  defendant. — Swire  et  al.  v.  Francis^  3 
App.  Cas.  106. 

See  Factor. 

ProfiU  and  Loeses. — Sec  Partnership. 

Promissory  NoU, — See  BUls  and  Notes,  2, 4. 


Protest.^See  Bills  and  Notes,  6. 

Publication. — See  Patent. 

Railway, — By  the  Railway  and  Canal  Tnflic 
Act  (17  k  18  Vict.  c.  31,  §  2),  railway  companies 
are  forbidden  to  <<give  any  undue  or  unreasona- 
ble preference  or  advantage  to  or  in  fiavor  of 
any  particular  person  or  company ,*'  in  the  mat- 
ter of  carrying  and  forwarding  freight  Plain- 
tiff had  a  brewery  at  B.,  where  there  were  three 
other  breweries.  The  latter  were  connected 
with  the  M.  Railway ;  plaintiff^s  was  not.  In 
order  to  get  some  of  the  freight  from  the  three 
breweries  away  from  the  M.  railway,  the  defend- 
ant railway  carried  their  goods  from  the  brewe- 
ries to  their  freight  depot  free  of  chaige,  and 
still  made  a  profit  on  the  whole  transportation. 
They  made  a  charge  to  the  plaintiff  for  the 
same  service.  Beld^  that  this  was  an  **  undue 
preference"  within  the  act,  and  the  plaintiff 
could  recover  an  amount  equal  to  the  cost  of 
carting  his  goods  to  defendantfs  depot. — E9er' 
shed  V.  The  Northwestern  Railway  Co.,  3  Q.  B.  D., 
134;  8.C.  2  Q.  B.  D.  254. 

See  Negligence. 

Ratification. — See  Company,  3. 

Sale. — A  man  brought  into  markel  pigs  from 
his  infected  herd,  out  of  which  many  had  died, 
and  had  them  sold,  stating  that  they  were  to  be 
taken  with  all  faults.  Beld,  that  he  was  not  lia- 
ble in  damages  to  the  buyer  on  whose  hands 
the  pigs  died.— ir<ir(/  v.  Bobbs,  3  Q.  B.  D.  150  ; 
8.  c.  2Q.  B.  D.331. 

See  Vendor  and  Purchaser. — Vendoj^s  lAen. 

Seaworthiness.-'See  Bill  qf  Lading, 

Shipping  and  Admiralty. — L.  duly  registered 
as  '<  managing  owner"  of  a  sloop,  traded  with 
her  for  some  time,  employing  £.  as  captain, 
and  paying  him  regular  wages.  A  verbal  agree- 
ment was  then  made  between  them,  that  K. 
should  take  the  ship  where  he  chose,  engage 
the  men,  and  render  accounts  from  time  to  time 
to  L. ;  and  L.  was  to  have  one  third  of  the  net 
profits .  While  this  agreement  was  in  force,  and 
while  the  sloop  was  discharging  a  cargo  under 
a  charter-party,  expressed  to  be  betweeti  the 
charterers  and  E.,  "  master,  for  and  on  behalf  of 
the  owners"  of  the  sloop,  she,  through  the  neg- 
ligence of  £.,  caused  damage  to  the  plaintiff's 
ship,  ffeld,  that  L.  was  responsible  as  well  as 
E.,  for  the  negligence  of  E. — Steel  v.  Letter  f 
LUee,  3  C.  P.  D.  121. 

See  Bill  of  Lading ;  Demurrage. 
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Solicitor. — See  Attorney  and  Client. 

Sfecijic  Pei/ormanee. — 1.  Defendant  Agreed  to 
purchase  the  lease  of  a  house,  <*  subject  to  the 
approval  of  the  title  by  his  solicitor.  Eeldj 
that  disapproval  of  the  title,  on  reasonable 
grounds  and  in  good  &ith,  by  the  purchaser's 
solicitor,  released  the  purchaser  from  the  obli- 
gation to  spe<:ific  performance.  The  stipulation 
is  different  from  that  implied  in  a  usual  contract 
to  purchase,  that  the  vendor  shall  make  a  good 
title.-  Hudton  v.  Bwk,  *l  Ch.  D.  683. 

2.  Plaintiff  made  a  tender  for  the  lease  of  a 
Arm  at  JC500  rental,  mentioning  the  fiurm  by 
name,  and  two  different  lots,  which  he  meant  to 
include  in  it,  which  amounted  in  all  to  about  260 
acres.  Defendant's  agent  did  not  look  to  see 
what  lots  were  specified  in  the  plaintiff's  offer, 
hut  took  it  for  granted  that  they  were  the  same 
as  those  specified  in  another  offer  from  one  A., 
which  he  had  just  before  opened,  that  being  an 
offer  for  said  farm,  excluding  one  of  said  lots 
and  thus  containing  about  236  acres.  The  agent 
also  said  that  he  intended  to  let  the  said  £uin 
as  containing  214  acres  only,  that  being  the 
quantity  it  contained,  excluding  the  two  addi- 
tional lots ;  and  he  offered  to  grant  a  lease  of 
214  acres  at  £600  rent,  the  other  two  lots  hav- 
ing bef  n  already  let  to  other  parties.  Held, 
that  a  leafee  for  214  acres  should  be  granted  at 
a  rent  reduced  frt>m  £500,  in  the  proportion  of 
214  to  2^5.— MeKtnzie  v.  Betketh,  1  Ch.  D.  676. 

Trust. — 1.  A  testatrix  left  her  property  to  her 
sister,  and  attached  to  it  a  precatory  trust  that 
the  latter  should  leave  itto  K's  "children,  John, 
Sophia  and  Mary  Ann."  Held,  that,  in  execut- 
ing the  trust,  the  sister  could  limit  the  shares  of 
the  daughters  to  their  separate  use. — Willie  v. 
JTynwr,  7  Ch.  D.  181. 

2.  A  sale  and  adjustment  of  a  testator's  prop- 
erty was  made  by  trustees,  under  a  decree  of 
court,  and  years  afterwards,  some  of  the  residu- 
aiy  legatees,  being  minors,  brought  a  bill  by 
their  next  friend  to  have  the  sale  set  aside,  on 
the  ground  that  the  adjustment  was  improper 
and  brought  about  by  the  frttud  of  one  of  Uie 
trustees.  The  bill  was  dismissed  on  its  merits. 
Held,  that  as  the  minors'  next  friend  could  not 
respond  in  costs,  the  trustee  charged  with  fraud, 
who  appeared  and  defended,  was  entitled  to 
costs  out  of  the  estate,  as  he  had  defended  that, 
as  well  as  his  own  character. — Waltere  v.  Wood- 
bridge,  1  Ch.  D.  604. 


3.  Two  trustees  advanced  money  to  A.,  a 
builder,  on  security  of  land  purchased  by  A.,  of 
B.,  the  defendant  and  one  of  the  trustees,  and 
which  A.  had  built  upon.  The  money  was  used 
partly  to  pay  for  the  land,  and  partly  to  repay 
other  sums  which  A.  owed  B.  The  plaintiff,  the 
other  trustee,  knew  that  A.  and  B.  had  had  busi- 
ness relations.  A.  went  into  bankruptcy ;  and 
the  plaintiff  filed  a  bill  against  B.,  his  co-trus- 
tee, alleging  that  the  security  was  insufficient, 
and  asking  that  the  property  be  sold,  and  that 
the  defendant  be  held  to  make  up  the  deficiency. 
—Refused.— i?«<^  v.  Butler,  7  Ch.  D.  116;  s. 
c.  6  Ch.  654. 

Vendor  and  Purehaeer. — The  plaintiff  pur- 
chased a  piece  of  property,  had  the  title  exam- 
ined by  his  solicitor,  was  advised  that  it  was 
good,  and  completed  the  purchase.  He  subse- 
quently discovered  that  certain  parties  were  en- 
titled to  the  flow  of  water  through  an  under- 
ground culvert,  the  existence  of  which  he  was 
not  informed  o^  and  had  not  discovered  in  ex- 
amining the  title.  Held,  that,  after  the  execution 
of  the  conveyance  and  completion  of  the  pur- 
chase, he  could  not  obtain  compensation  for 
such  defect. — Maneon  v.  Thacker,  7  Ch.  D.  620. 
See  Compoaition ;  Covenant,  5 ;  Specific  Per^ 
Jotmance,  1. 

Vendor's  Lien. — The  respondents  purchased  of 
the  appellants  at  various  times  between  Feb.  13 
and  June  1, 1876,  parcels  of  tea  imported  by  the 
latter,and  lyiug  in  a  bonded  warehouse  kept  by 
them.  At  each  transaction,  a  warehouse  war- 
rant, indorsed  in  blank,  was  given  the  indorsers 
by  the  appellants,  stating  that  the  tea  had  been 
warehoused  by  the  appellants  Jan.  1,  1876.  Sub- 
sequently the  appellants  added  to  the  blank  in- 
dorsements the  name  of  the  respondents,  thus 
making  the  goods  deliverable  to  the  respond- 
ents' order  alone.  Warehouse  rent  was  charged 
by  the  appellants  from  Jan.  1,  1876,  to  the  de- 
livery of  each  lot,  and  paid  by  the  respondents. 
The  latter  having  become  bankrupt  before  their 
notes  given  for  the  tea  were  paid,  the  appellants 
claimed  a  vendor's  lien  on  the  tea  sold  to  the 
respondents  and  remaining  in  their  warehouse. 
Held,  that  there  had  been  no  delivery,  and  the 
lien  was  good. — Orice  v.  Richardson,  3  App.  Cas. 
319. 

Warehouseman. — See  Vendor's  Lien. 

Warranty. — See  Bill  qf  Lading. 

Will.— I.  A  testator  left  £600  to  the  children 
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of  his  daughter  by  any  other  husband  than 
'<  Mr.  Thomas  Fisher,  of  Bridge  street,  Bath." 
At  the  date  of  the  will  there  was  a  Thomas 
Fisher  living  in  Bridge  street,  Bath,  who  was 
married  and  had  a  son,  Henry  Tom  Fisher,  who 
sometimes  lived  with  his  father,  and  who 
had  paid  his  addresses  to  the  daughter,  and 
after  the  testator's  death,  married  her.  On  the 
question  whether  their  child  was  entitled  to  the 
X600,  held,  that  evidence  of  the  above  foots  was 
admissible  to  show  who  was  meant  by  the  tes- 
•  tator. — In  re  Wolverton  Mortgaged  £tUUes,  7  Ch. 
D.  197. 

2.  C,  by  will,  gave  £12,000  in  trust  for  his 
four  daughters ;  as  to  £3,000  thereof  to  his 
daughter  S.  for  life,  and  at  her  death  to  her 
children  then  living.  If  she  left  no  child,  the 
income  was  to  be  paid  to  the  other  daughters 
then  living,  and  to  the  survivor  or  survivors ; 
4uid,  after  the  decease  of  the  last  surviving 
daughter,  the  £3,000  to  the  child  or  children  of 
such  last  surviving  daughter,  and,  if  there  were 
no  such  children,  the  same  was  to  "  be  paid  to 
such  persons  as  will  then  be  entitled  to  receive 
the  same  as  my  next  of  kin,"  under  the  statute 
of  Distributions.  A  similar  provision  was 
made  as  to  the  share  of  each  of  the  other  daugh- 
ters. 8.  died  leaving  issue.  The  other  three 
<iaughter8  subsequently  died  without  issue.  On 
the  application  of  the  personal  representative 
of  the  last  survivor,  held,  reversing  the  decision 
of  Bacon,  V.  C,  that  the  time  to  ascertain  the 
class  of  next  of  kin  was  the  death  of  the  testa- 
tor, not  the  death  of  the  last  surviving  daugh- 
ter.—Jfort«m«r  V.  Slater.l  Ch.  D.  322. 

3.  A  testator  recited  that  his  son  had  become 
indebted  to  himself  in  various  amounts,  de- 
scribing them,  and  bequeathed  to  the  son  said 
amounts,  and  released  him  from  payment 
thereof,  and  of  ^<  all  other  moneys  due  from  him 
to"  the  testator.  By  a  codicil,  he  released  to 
the  son  another  sum,  which  the  son  had  misap- 
propriated after  the  date  of  the  will.  At  the  tes- 
tators death  the  son  was  indebted  to  him  in 
other  sums,  incurred  after  the  date  of  the  codicil. 
Eeld^  reversing  the  decision  of  Malins,  V.  C, 
that  the  will  must  speak  from  the  testator's 
death,  and  the  release  applied  to  all  debts  incur- 
red before  that  time. — Everett  y.  Everett^  7  Ch.  D. 
428  *,  s.  c.  6  Ch.  D.  122. 


4.  Testator  left  his  property  in  trust  for  his 
children,  the  shares  of  the  sons  to  be  paid  them 
at  the  age  of  twenty-five,  those  of  the  daugh- 
ters to  be  settled  to  their  separate  use  for  life, 
remainder  in  trust  for  their  issue.  Then  fol- 
lowed this  clause :  "  And  in  case  of  the  death 
of  my  said  daughters  or  of  any  of  my  sons  be- 
fore they  shall  attain  their  respective  ages  of 
twenty -five  years,  or  of  such  of  them  as  shall 
not  have  received  his  or  their  share  or  respec- 
tive shares  of  and  in  my  estate,  for  the  reasons 
aforesaid,  without  lawful  issue,  or  having  such, 
and  they  shall  happen  to  die,  being  a  son  or 
sons,  before  he  or  they  shall  have  attained  the 
age  of  twenty-five  years,  or  being  a  daughter  or 
daughters,  before  the  age  of  twenty-one  years 
or  marriage,  then  and  in  such  case  I  do  hereby 
will  and  direct  that  the  share  or  shares  of  him, 
her  or  them  so  dying,  shall  go  and  be  divided 
equally  between  my  surviving  children,  and  be 
paid  to  them  or  applied  to  their  uses  in  such 
manner  as  his  or  their  original  shares  are  hereby 
directed  to  be  paid  and  applied,  •  •  •  • 
according  to  the  true  intent  and  meaning  of  my 
will."  The  testator  left  three  sons  who  attained 
the  age  of  twenty-five,  and  three  daughters, 
who  all  married  and  attained  to  the  age  of 
twenty-five.  Two  daughters  died  leaving  issue 
still  living.  One  son  died  unmarried,  and  one 
leaving  issue  still  living ;  then  the  third  daugh- 
ter died  without  issue,  and  finally  the  third 
brother  died.  On  a  petition  for  the  payment 
of  the  share  of  the  third  daughter  to  the 
persons  entitled,  held,  reversing  the  decision 
of  the  Master  of  the  Rolls,  that  "surviving 
children"  meant  ^'other  children,"  and  that  the 
share  in  question  was  to  be  divided  into  fifths, 
and  paid,  one-fifth  each,  to  the  issue  or  personal 
representatives  of  the  two  sisters  and  three 
brothers  of  the  deceased. — Lucena  v.  LueenOf  7 
Ch.  D.  255. 

5.  A  testator  directed  his  trustees  to  hold  a 
ftind  in  trust  "  for  my  child  (if  only  one),  or 
for  all  my  children  (if  more  than  one),  in  equal 
shares,  and  so  that  the  interest  of  a  son  or  sons 
shall  be  absolutely  vested  at  the  age  of  twenty- 
one  years,  and  of  the  daughter  or  daughters  at 
that  age  or  marriage."  JReld,  that  these  interests 
were  at  the  testator's  death  vested,  though  sub- 
ject to  be  divested  in  certain  events. — Jm^rfajfe 
V.  WUkiruonj  3  App.  Cas.  355. 
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SAUV£  ▼.  SAUVB. 

Two  judgments  haye  been  communicated  to 
ufl,— one  rendered  some  years  ago,  in  the  case 
of  Berthdai  t.  Theoretj  and  the  other  a  recent 
decision  by  Mr.  Justice  Sicotte  in  the  case  of 
JSauv^r.  Sauvi.  The  suggestion  is  that  these 
decisions  are  in  conflict,  one  holding  that  the 
c^dant  has  no  right  of  action,  and  the  other  that 
the  cfdantf  and  only  he,  may  sue.  It  must  be 
conceded,  however,  that  there  is  a  very  material 
•difference  between  the  two  cases.  In  the  recent 
case  an  heir  had  ceded  his  rights  of  succession, 
but  this  transfer  had  never  been  signified  upon 
those  sued,  and  by  a  private  writing  the  transfer 
had  been  cancelled  before  the  suit  was  brought 
The  debtor,  therefore,  had  no  interest  In  invok- 
ing the  transfer.  As  far  as  he  was  concerned  it 
was  as  though  it  had  never  been.  In  the  case 
of  Bertheloi  v.  TAeoret,  the  plaintiff  sued  for  the 
balance  of  the  price  of  sale,  after  such  balance 
had  been  transferred  to  another  party,  and  the 
debtor  had  accepted  notice  of  such  transfer. 
In  the  latter  case  the  action  was  dismissed,  and 
it  seems  to  us  rightly. 


RIGHTS  OF  RAILWAY  COMPANIES, 

A  decision  recently  given  in  England  by 
Vice-Chancellor  Malins  in  the  case  of  N&rton  v. 
The  North  Wetiem  Railroad  Ccmpany^  is  inter- 
esting as  laying  down  the  principle  that  railway 
companies  do  not  possess  precisely  the  same 
rights  over  their  land  as  other  proprietors.  The 
plaintiff  in  the  case  was  the  proprietor  of  a 
hotel  erected  on  land  adjoining  the  land  of  the 
company,  and  there  were  windows  overlooking 
the  company's  land,  which  had  been  used  for 
several  years  without  interruption.  In  1874  the 
company  erected  a  signal  cabin,  with  a  chimney, 
immediately  under  the  windows,  and  the  plain- 
tiff complained  that  the  smoke  entered  his 
hotel  by  the  windows  over  the  chimney.  The 
company,  when  the  smoke  was  complained  ot, 
in  the  first  place  demanded  a  quit  rent  from  the 
plaintiff  in  consideration  of  his  windows  over- 
looking the  railway,  and  when  thai  was  refused. 


commenced  to  erect  on  their  land  a  high,  closo 
board  fence  about  two  feet  from  the  hotel 
windows.  The  action  was  for  an  iiganction 
against  the  erection  of  the  fence.  The  preten- 
tion  of  the  company  was  that  the  fence  was  to 
prevent  the  plaintiff  from  acquiring  by  user  an 
easement  which  would  interfere  with  the  ereo- 
tion  of  buildings  that  might  be  required  there* 
after  for  the  company's  business.  The  Injunction, 
however,  was  granted,  the  Vice-chancellor 
remarking  that  a  railway  company  had  not  all 
the  rights  of  an  ovmer  in  fee  simple,  and  that 
the  owner  of  land  adjoining  the  lands  of  a  rail- 
way had  the  same  rights  as  if  the  railway  had 
not  been  constructed.  He  had  a  right  to  havo 
windows  overlooking  the  railway,  so  long  as  ho 
did  not  interfere  with  the  working  of  tho 
line. 


DECOY  LETTERS. 

A  case  of  some  inte^iest  was  decided  recently 
by  the  United  States  Circuit  Court  in  Missouri. 
One  McAfee,  acting  as  agent  for  the  Society  for 
the  Detection  of  Vice,  deposited  in  the  post- 
office  at  St.  Louis,  with  the  concurrence  of  tho 
authorities,  a  letter  in  these  terms : — 

"  BuTLEB,  Ga.  ,  Nov.  li  1877. 
"Dr.  Whittikb,— Can  you  furnish  me  an  absolutaly 
sore  way  to  prevent  conception  ?    What  will  it  ooet  ? 
How  can  I  get  it?      What  is  the  price   of  yoor 
*  Marriage  Qoide  ?'  Addreae  Miss  Nkttu  Q.  Haslak, 

*'  BuUer,  Georgia." 
The  letter  was  post-marked  on  the  outside  as 

coming  from  Georgia,  and  was  delivered  to 
Whittier  by  the  mail-carrier  in  the  usual  course. 
In  reply,  Whittier  wrote  and  deposited  in  tho 
post-office  at  St.  Louis  the  following  : — 

*'  Miss  NsTTis  G.  Haklam,  Butler,  Ga.— I  have  what 
you  desire.  It  is  perfectly  safst  sure  and  healthful, 
and  can  bo  easily  used.  The  price  is  $10,  sent  by 
express  only  on  receipt  of  price.  Price  of  MarriagQ 
Guide  is  fiO  cents.    Respectfully, 

**C.  WHrrnRR,M.D." 

The  letter  was  directed  to  Miss  Nettie  G, 

Harlan,  Butler,  Ga.,  but  it  was  handed  by  tho 
postoffice  authorities  to  McAfee,  and  on  theso 
fiicts  an  indictment  was  found  against  Whittier 
under  an  Act  of  Congress  enacting  (amongst 
other  things)  that  those  sending  through  tho 
mails  <<  Every  obscene,  lewd,  or  lascivioua 
book,  kc.^  and  every  article  or  thing  in. 
tended  or  adapted  for  any  indecent  or  immoral 
use,  and  every  written  or  printed  card,  circular, 
book,  pamphlet,  advertisement,  or  notice  ^f  u^i 
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kmd  giving  if^fbrmationy  direetlg  or  indirtetly^ 
where  or  how^  or  ofwhom^  or  by  what  meoMy  any  ^ 
the  hereinb^ore  menHoned  maUerij  arUelet  or  things 
may  be  obtained  or  made^  ^c,  shall  be  gnilty  of  a 
misdemeanor/'  kc.  The  qaestion  submitted  to 
the  court  was  whether  the  indictment  could  be 
sustained,  and  it  has  answered  it  in  the  negatire. 
The  judges,  however,  did  not  decide  that  decoy 
letters  cannot  be  used  to  detect  persons  engag- 
ed, or  suspected  to  be  engaged,  in  violating 
criminal  laws ;  on  the  contrary,  it  recognized 
the  doctrine  that  such  letters  may  be  so  used. 
But  it  quashed  the  indictment  on  the  ground 
that  the  letter  written  by  Whittier  did  not  give 
the  prohibited  information,  and  hence  was  not 
within  the  statute.  The  point  is  a  very  narrow 
one,  for  evidently,  if  the  letter  of  inquiry  had 
been  a  genuine  one,  the  reply,  stating  how  the 
article  could  be  procured,  would  have  brought 
the  case  within  the  statute.  Decoy  letters  are, 
in  truth,  not  to  be  commended,  nor  to  be  lightly 
resorted  to ;  but  if  their  use  is  ever  justifiable, 
it  should  be  for  the  detection  of  such  an  offence 
as  this,  the  evidence  of  which  is  so  hard  to  be 
procured  by  other  means.  <<  Many  frauds  upon 
the  postal,  revenue  and  other  laws,"  remarked 
Judge  Dillon,  <<  are  of  such  a  secret  nature  that 
they  can  be  effectually  discovered  in  no  other 
way.  Accordingly,  thero  have  been  numerous 
oonvictions  upon  evidence  procured  by  means 
of  what  are  called  decoy  letters — that  is  letters 
prepared  and  mailed  on  purpose  to  detect  the 
offender,  and  it  is  no  objection  to  the  conviction, 
when  the  prohibited  act  has  been  done,  that  it 
was  discovered  by  means  of  letters  specially 
prepared  and  mailed  by  the  officers  of  the  gov. 
emment^  and  addressed  to  a  person  who  had  no 
actual  existence.  The  books  contain  many 
cases  where  such  convictions  have  been  sus- 
tained": Reg,  V.  Rathbonet  2  Moody's  C.  C. 
310  ;  Reg,  v.  Oardner^  1  Carr.  k  Kirwan,  628,  Ac. 
<*  There  is  a  class  of  cases,"  continued  the 
judge,  "  in  respect  of  larceny  and  robbery,  in 
which  it  is  held  that,  where  one  person  procures, 
or  originally  induces  the  commission  of  the  act 
by  another,  the  person  who  does  the  act  cannot 
be  convicted  of  these  particular  crimes,  although 
he  supposed  he  was  taking  the  property  with- 
out the  consent  or  against  the  will  of  the  owner. 
Archbold's  Crim.  Pr.  k  Ev.  364 ;  Rex  v.  Eggington^ 
2  Bos.  k  V.  58 ;  State  v.  Covingion,  2  Bailey 
<S.  C),  569 ;  Dodge  v.  Brittain^  Meigs  (Tenn.) 


84, 86 ;  Alexander  v.  StaU^  12  Tex.  540 ;  3  Chitty'a 
Crim.  Law,  925 ;  2  East^s  P.  C.  665 ;  1  Bish. 
Crim.  Law  (5th  ed.),  §§  262,  263. 

(*  The  reason  is  obvious,  vis ;  The  taking  in 
such  cases  is  not  against  the  will  of  the  owner, 
which  is  the  very  essence  of  the  offence,  and 
hence  no  offence,  in  the  eye  of  the  law,  has 
been  committed. 

*<  The  offender  may  be  as  moially  guilty  as  if 
the  owner  had  not  consented,  but  a  necessary 
ingredient  of  legal  guilt  is  wanting.  This  i^ 
strikingly  shown  by  Rex  v.  McDankl,  Foster^ 
121  ;  S.  C  2  East's  P.  C.  665,  where  <  Salmon, 
McDaniel  and  others  conspired  to  procure  two- 
persons,  ignorant  of  the  design,  to  rob  Salmon 
on  the  highway,  in  order  that  they  might  obtain 
the  reward  at  that  time  given  for  prosecuting 
offenders  for  highway  robbery.  Salmon,  ac> 
cordingly,  went  to  a  particular  place  fixed 
upon,  with  som^  money,  and  the  two  men  who 
were  procured,  being  led  there  by  one  of  the 
conspirators,  robbed  him,  and  they  were  after* 
ward  prosecuted  and  convicted,  but  the  con* 
spiracy  being  afterward  detected,  the  conspir- 
ators were  indicted  as  accessories  before  the 
fiu;t  to  the  robbery,  and,  the  &cts  being  found 
by  a  special  verdict,  the  case  was  argued  before 
all  the  judges,  who  held  that  the  taking  of 
Salmon's  money  was  not  a  larceny,  being  done 
not  only  wit|^  his  consent,  but  by  his  procure- 
ment.' But  this  principle  must  be  limited  to 
the  oases  where  the  consent  will,  as  a  matter  of 
law,  neutralise  the  otherwise  criminal  quality 
of  the  act.  I  Bish.  Crim.  Law  (5th  ed.),  §  262. 
Thus,  where  a  prosecution  was  founded  on  aa 
act  of  the  Legislature,  imposing  a  penalty  on 
any  one  who  should  deal  or  traffic  with,  a 
slave  without  a  written  ticket  or  permit  from 
the  owner,  it  is  held  that  the  offence  is  con- 
summated, although  the  trading  was  done  by 
the  slave  in  pursuance  of  instructions  of  the 
owner,  and  in  his  presence,  when  the  accuaed 
was  ignorant  of  such  instructions  and  presence. 
The  reason  is,  that,  *'  like  EggingUm's  eaeej  n^ra, 
this  is  a  contrivance  to  detect  the  offender.' ' 
State  V.  Covington,  2  Bailey  (S.  C),  569,  573  ;  see, 
also,  Regina  v.  WiUiame,  1  Carr.  k  K.  195  ;  Re- 
gina  v.  Oardner,  id.  628." 


— There  are  now  149  barristers  and  5  solici- 
tors in  the  House  of  Commons. 
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BEPOBTS  AHD  VOTES  OF  CASES. 

BUPERIOR  COUBT  (IN  BEVIEW). 

MovTRiAL,  May  31, 1876. 

If  ovDiLKT,  BbbthKiOt  a>d  Tobrahci,  JJ. 

BiBTHoiJiT  y.  Tbiobst. 

Biffht  qf  Action — Tran^, 

'A  cidcuu,  althoosh  hifl  transfer  hw  not  be«n  senred 
•on  the  debtor,  hM  no  aetion,  the  eetaionmaire  only  hay- 
ing the  right  to  me  and  recover  the  amoont  of  the 
transfer. 

This  WM  a  reyiew  of  a  Jndgment  rendered  by 
the  Superior  Court,  Montreal,  on  the  31st  March, 
1875.  In  the  Court  below,  Johnson,  J.,  gave 
judgment  as  followi: — 

On  the  8th  of  April,  1864,  Etienne  Prevost 
purchased  from  the  plaintiff  a  lot  of  land  at 
St.  Louis   de  Gonzague,  and  the  purchaser's 
Either,  Narcisse  Prevost,  became  a  party  .to  the 
deed  of  sale,  and  hypothecated  his  property  at 
'Ste.  Genevieve  for  the  payment  of  the  price, 
•and  subsequently,  on  the  5th  of  October,  1864, 
be  sold  to  the  defendant  the  property  he  had  so 
hypothecated.    The  plaintiff  now  brings  her 
action  against  the  defendant,  with  hypothecary 
conclusions  a)  to  the  payments  that  are  due 
under  the  deed  of  sale,  and  en  interruption  de 
j^eseriptum  as  to  those  that  are  to  become  due. 
The  defendant  pleads  that  on  the  7th  November, 
.1867,    the   plaintiff    transferred    to   Narcisse 
J^apineau  the  bahince  of  the  price  due  and  to 
•become  due  under  the  deed  of  sale,  and  the 
debtor,  Etienne  Prevost,  subsequently,  on  the 
3rd  of  December,  1867,  acknowledged  and  ac- 
cepted the  transfer,  and  that^  therefore,  Papineau, 
the  ceuiimnairey  is  proprietor  of  the  debt,  and  he 
alone  could  sue  either  the  purchaser  or  the 
surety.  This  plea  was  demurred  to  by  a  special 
4uiswer,  onr  the  grounds  that  the  defendant  was 
not  setting  up  his  own  right,  but  the  right  of 
.another,  and  that  the  assignment  of  the  debt, 
the  registration,  and  the  acceptance  by  the  debtor 
•only  gave  a  right  to  the  eeenonnaire  against 
the  principal  debtor,  but  none  against  the  de- 
fendant.   It  is  further  set  op  in  another  special 
answer  that  the  assignment  to  Papineau  had 
been  made  with  promise  of  warranty  by  the 
plaintiff,  and  that  she  was  therefore  interested 
in  seeing  the  debt  paid.    These  questions  were 
reserred  by  consent,  and  the  case  has  been 
heard  on  the  merits.    Therefore  the  law  and 
dhe  merits  are  before  me.    The  defendant  here 


is  not  the  debtor.  He  is  only  surety  for  the 
debt  He  can  libemte  himself  by  giving  up  the 
property.  When  the  plaintiff  has  once  assign- 
ed her  debt,  she  has  also  assigned  the  acces- 
sories. [See  Art.  1574,  CO.]  It  is  nowhere 
pretended  in  this  case  that  the  real  plaintiff  is 
the  eeMtofifKitfv,  and  it  could  not  be  so  unless  the 
tranqwrt  had  assigned  all  the  droiUt  nonw, 
raieonsj  et  aetiom  of  the  cidantf  which  it  does 
not  do.  Thereiore  the  cSdani  is  here  insisting 
on  her  own  right  to  maintain  the  action ;  but 
ill  her  declaration  she  says  nothing  about  the 
transfBr  to  Papineau,  or  of  her  promise  of  war- 
ranty (jforantirf/oumirf  et  fairt  vaioir^^  and  the 
special  answer  cannot  change  the  ground  of  ac- 
tion, which  shouldhave  been  disclosed  in  the 
declaration  in  order  that  the  defendant  might 
plead  to  it.  She  might  probably  have  had  an 
action,  if  there  was  such  promise  of  warranty 
on  her  part,  to  the  extent  at  least  of  preserving 
the  kjfpothec  in  the  event  of  her  being  called  on 
to  make  good  her  promise.  But  we  first  hear 
from  the  defendant  in  his  plea  of  this  transfer 
that  the  plaintiff  has  made  of  her  rights ;  and 
in  the  special  answer  it  is  too  late  to  rectify  the 
omission  in  her  declaration  of  the  only  ground 
of  action,  and  that,  too,  in  a  modified  form,  that 
she  could  have  had  against  the  defendant.  I 
am  therefore  of  opinion  to  dismiss  the  plaintiff's 
action,  with  costs. 

The  Court  of  Beview  unanimously  confirmed 
the  above  judgment. 

Douire  ^  Co.  for  plaintiff. 

Mouseeau  ^  Co.  for  defendant. 


BUPEBIOB  COUBT. 

MoHTBBAL,  July  8, 1878. 

SXOOTTE,    J. 

SadvA  v.  SAUvft  et  al. 
Right  <^  Action — Vendor — Non  SignifieaUom, 

Although  an  heir  has  sold  all  his  rishta  in  the  sno- 
cenion  of  his  father  to  a  third  party,  and  has  oaosed 
the  deed  of  sale  to  be  duly  registered,  bat  the  transfer 
has  not  been  signified,  he  most  sue  afterwards  in  his 
own  name  in  the  interest  of  the  third  party  who  has 
acquired  suoh  rights,  suoh  third  party  having  no  ao- 
tion  in  his  own  name. 

SicoTTi,  J.  The  plaintiff  claims  the  succession 

of  his  fidher  from  the  defendants,  his  co-heirs 
and  legatees,  who  are  in  possession.  It  is  the 
petition  dPhirediif.  The  defendants  pretend  that 
the  plaintiff  cannot  make  this  demand  becansa 
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be  has  made  a  transfer  of  his  rights  of  succes- 
rioii.  The  plaintiff  answers  that  it  is  true  he 
has  made  a  cession,  but  'the  transfer  has  not 
been  signified,  and  the  defendants  cannot  avail 
themselyes  of  this  ground ;  that,  besides,  the 
transfer  had  been  resiliated  and  annulled  pre- 
vious to  the  action,  and  he  produces  a  paper 
Mua  ieing  privi  showing  the  resiliation.  The 
defendants  have  made  no  proof  against  this 
document^  and  there  can  be  no  reason  for  not 
giving  it  force.  The  defendants  do  not  contest 
the  ownership  of  the  succession  claimed,  nor 
the  defendant's  quality  of  heir.  They  must 
giTe  back  the  succession  and  render  an  account, 
%$  prayed. 

Independently  of  this  resiliation,  the  action 
as  instituted  would  be  well  brought.  See 
Pothier,  Droit  de  Prapn^U^  Nos.  369,  393. 

Notwithstanding  the  sale  of  his  rights  of 
succession,  the  vendor  always  continues  heir 
and  third  parties  are  entitled  to  consider  him 
such.    See  Troplong,  vol.  2,  No.  979. 

In  the  present  case  there  has  been  no  signifi- 
cation of  the  cession,  and  it  is  without  effect 
as  regards  third  parties.  Troplong,  Nos.  884, 
886,  886.    Pothier,  Fmte,  Nos.  550, 554. 

The  Judgment  in  Bertkehi  v.  Thtom,  invoked 
by  the  defendant,  is  not  applicable.  In  that 
case  there  was  signification  of  the  cession. 
Bveiything  was  different,  the  cause  of  action 
and  the  condition  of  the  parties. 

The  Judgment  is  as  follows  :— 

The  Court,  kc. 

Considering  that  the  plaintiff  has  proved  the 
allegations  o!  his  action ;  that  he  was  entitled  to 
claim  the  succession  devolving  to  him  finom  his 
Ikther,  and  of  which  the  defendants  are  in 
possession; 

Considering  that  the  defendants  are  not  well 
founded  in  the  exception  which  they  invoke, 
by  reason  of  the  transfer  which  they  allege  has 
been  made  of  this  succession  by  the  plaintiff, 
inasmuch  as  it  is  proved  that  the  cession  had 
been  annulled  before  the  institution  of  the 
action,  and  as  such  cession,  even  if  not  resiliated, 
so  long  as  it  was  not  signified,  could  not  entitie 
the  defendants  to  oppose  it  to  the  ddant; 

Considering,  &c.,  &c.    Jddgment  for  plaintiff. 

at,  Piem  i  Co,  for  plaintiff. 
JhtUrt  t  Co,  for  defendant 


A  GREAT  CHANCELLOR, 
The  great  chancellors  are  few  in  number. 
They  appear  but  once  in  a  generation.  Those 
of  our  own  country  masf  be  counted  npon  the 
fingers  of  one  hand ;  while  the  mother  country, 
except  for  the  longer  duration  of  her  judicial 
history,  has  been  scarcely  more  prolific.  It  is 
the  purpose  of  this  paper  to  sketch  in  outline 
th6  career  of  one  of  the  few ;  one  who  received 
the  great  seals  solely  as  the  reward  of  judicial 
merit,  who  held  them  for  a  longer  period  than 
any  of  his  predecessors,  and  who  was,  in  his 
generation,  the  foremost  figure  in  English  Juris- 
prudence. 

John  Scott,  the  future  Lord  Eldon,  was  bom 
at  Newcastie  on  June  4, 1751,  the  day  being 
otherwise  memorable  only  as  the  birthday  of 
George  III.,  the  sovereign  whom  he  afterwards 
served  so  well.  His  fether  was  a  coal-fitter,  of 
decent  station  in  life,  and  of  sufficient  means 
to  afford  his  sons  John  and  WiUiam,  who  was 
afterwards  the  celebrated  admiralty  judge,  Lord 
Stowen,good  educational  advantages.  Soltfs 
early  education  was  had  at  the  Free  Qnunmar 
School  in  Newcastle,  and  on  May  15th,  1776, 
when  scarcely  fifteen  years  of  age,  he  matri- 
culated al  University  College,  Oxford.  His  col- 
lege life  was  uneventful,  and  on  February 
20, 1 770,  he  received  his  Bachelor's  degree.  He 
continued  in  residence  at  the  univernty,  and 
suocessMly  competed  for  the  chancellor's  price 
for  the  best  composition  in  Knglish  prose,  his 
subject  being:  *<The  Advantages  and  Dis- 
advantages of  foreign  TraveL" 

He  was  intended,  originally,  for  tiie  Churchy, 
but  the  change  in  his  circumstaocea  bconght 
about  by  his  marriage  forced  him  to  abandon  hia 
original  plans.  Soon  after  receiving  his  dogbee 
he  became  acquainted  with  a  Miss  8aitees,tho 
daughter  of  a  banker  at  Newcastle,  and  after  a 
year's  engagement|  their  union  being  c^^posed 
by  the  parents  of  both,  they  were  compelled  to 
resort  to  a  runaway  match,  witii  the  nanal  ac- 
companiments of  ladder  and  post-chaise.  Leav- 
ing Newcastle,  they  drove  all  night;and  reached 
next  morning  the  village  of  Blackshiels,  near 
Edinburgh,  where  they  were  married,  November 
19, 1772.  The  Bcotts  soon  relented  toward  ttaa 
young  couple,  and  they  were  invited  to  take  up- 
their  residence  imder  the  paternal  roof.  The 
Surtees  flunily  withheld  their  blesaing  upon 
the  runaway  match  for  a  longer  period,  but 
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finally  accepted  the  Bittiatioix,  and  joined  in 
xnaking  a  modest  settlement  npon  tte  yotmg 
people.  While  no  doubts  were  entertained  of 
th6  validity  of  the  clandestine  marriage,  yet, 
with  a  view  of  better  preserving  the  eyidence 
of  their  itnion,  it  was  thonght  desirable  to  again 
peribnft  the  ceremony  in  England,  which  was 
accoidiligly  done  at  Newcastle,  January  19, 1773. 
The  marriage  proved  an  exceedingly  happy  one, 
and  throughout  his  long  and  eventfal  career 
Scott  showed  the  warmest  devotion  to  the  Bessy 
of  his  eailier  days.  When  he  afterward  held  the 
great  seal  under  Qeorge  III.,  the  king  boasted 
that  hfi  had  what  no  previous  king  of  England 
ccruld  boast — an  archbishop  of  Canterbury,  Dr. 
Sutton,  and  a. lord  chancellor,  both  of  whom 
had  run  away  with  their  wives.  But  the  chan. 
oellor  seems  to  have  had  little  sympathy  for  run- 
ai^y  matches  other  than  his  own,  and  when 
hilr  eldest  daughter  eloped  with  the  youth  of 
her  choice,  but  not  her  fiither's,  three  yean 
patted  before  he  became  reconciled  to  the 
yotoig  couple. 

His  marriage  having  rendered  the  clerical 
ptofessibn  impracticable  with  the  slender  means 
at  his  command,  young  Scott  immediately 
totted  his  attention  to  the  law — ^rather  from 
the  necessity  of  earning  a  livelihood  than  from 
any  previous  inclination.  Bepairing  to  London, 
he  mm  entered  as  a  student  at  the  Middle 
Temple,  January  28, 1773,  and  with  his  wifSe  he 
then  iatik.  up  his  residence  at  Oxford,  while 
raiding  for  the  bar  and  keeping  his  terms  in 
Londdtn.  Sir  Bobert  Chambers,  the  Vinerian 
prOfcflMor  of  law,  having  Just  been  appointed  to 
a  eolcniial  judgeship,  Scott  was  selected  as  his 
deputy  to  read  his  lectures  during  his  absence) 
i€oefViiig  for  these  services  a  salary  of  £60  per 
anhuin.  His  introduction  to  his  new  field  of 
]£bor  "ihM  described  in  his  own  words,  as  foL 
Idws:  "The  law  professor  sent  me  the  fint 
lectme,  which  I  had  to  read  immediately  to 
th)B  stadents,  and  which  I  began  without 
knoiHng  a  single  word  that  was  in  it.  It  was 
ufkn  the  statute  *  Of  young  Men  running  away 
vMi  Maidens.'  Fancy  me  reading,  with  about 
140  boys  and  young  men  giggling  at  the  pro- 
CMd^.    Such  a  tittering  audience  no  one  ever 

OA  Tebmary  IB,  1773,  Scott  took  his  Master's 
degree,  and  immediately  applied  himself  to  the 
sitiy  of   tiHe   law   with     great   earnestness. 


Few  men  have  studied  their  profession  more 
diligently.  He  rose  at  font  o^clock  in  the 
morning,  took  little  exercise,  lived  abstemious- 
ly, studied  until  a  late  hour  of  the  night,  and 
seriously  endangered  his  health  by  his  close 
application  to  his  legal  studies.  In  the  long 
vacation  of  1775  he  bade  iSEuewell  to  Oxford 
and,  with  his  wife  and  infimt  child,  took  up  his 
residence  in  London.  His  intention,  at  this 
time,  being  to  fit  himself  for  conveyancing, 
and  to  settle  as  a  conveyancer  in  his  native 
town,  he  was  so  fortunate  as  to  obtain  admis- 
sion to  the  chambers  of  a  Mr.  Duane,  one  of 
the  most  eminent  conveyancers  of  that  time, 
who  kindly  waived  the  usual  fioe  of  100 
guineas.  During  his  six  months  in  the  cham- 
bers of  Mr.  Duane  he  labored  incessantly,  copy- 
ing all  the  manuscript  forms  to  which  he  had 
access,  making  an  immense  collection  of  pre- 
cedents, and  examining  all  the  drafts  of  con- 
veyances which  passed  through  the  office.  And 
to  this  period  of  his  study  he  afterwards  ascrib- 
ed much  of  his  professional  success. 

On  February  9, 1776,  Scott  was  called  to  the 
bar  by  the  Honorable  Society  of  the  Middle 
Temple,  and  in  the  Easter  term  following  he 
presented  himself  as  a  candidate  for  practice. 
He  chose  the  Northern  Circuit,  and  for  the  first 
year  seems  to  have  had  but  little  business.  He 
used  to  relate  that  he  was  cheated  out  of  his 
first  fee,  and  that  his  entire  professional  gains 
for  the  first  twelve  months  after  donning  the 
gown  amounted  to  hot  9$.  In  his  second  year 
he  seems  to  have  been  more  fortunate,  behig 
frequently  retained  by  the  attorneys  of  New- 
castle, and  achieving  considerable  success  in 
defending  criminals. 

At  this  period  he  determined  to  cany  out  his 
original  plan  of  settling  as  a  provincial  coun- 
sel as  Newcastle,  and  actually  hired  a  house 
with  this  end  in  view.  Fortunately  for  his 
subsequent  career  he  changed  his  plans  and 
decided  to  remain  in  London,  possibly  owing 
to  the  promise,  by  Lord  Thuilow,  of  the  office 
of  a  commissioner  of  bankruptcy ;  a  promise 
which  that  chancellor  never  ftilfllled. 

At  about  this  period,  also,  he  began  to  aban- 
don the  common  law  courts  and  took  himself 
to  the  Court  of  Chaencefy,  though  still  con- 
tinuing to  travel  the  circuit.  His  reasons  for 
the  change,  as  stated  in  his  own  words,  were 
the  following:  «The  Court  of  Chancery  was 
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not  mj  object  when  fint  called  to  the  bv.  I 
first  took  my  seat  In  the  King's  Bench ;  but  I 
soon  peioeived,  or  thought  I  perceiTed,  a  pre- 
ference in  Lord  Mannfield  for  young  lawyers 
who  had  been  bred  at  Westminster  School  and 
Christ  Church,  and  as  I  had  belonged  neither 
to  Westminster  School  nor  Christ  Chnich,  I 
thought  I  should  not  have  a  fiur  chance  with 
my  fellows,  and,  therefore,  I  crossed  oyer  to  the 
t>1iier  side  of  the  hall." 

At  this  time  the  Court  of  Chanceiy  was 
scarcely  regarded  as  a  public  forum,  its  pro- 
ceedings being  rarely  noticed  In  the  news- 
papers ;  and  an  equity  barrister  was  not  ranked 
of  very  high  standing  in  the  profession.  The 
number  of  counsel  then  practising  at  the  equity 
bar  did  not  exceed  twelve  or  fifteen.  These 
were  accustomed  to  sneer  at  Scott's  presumption 
in  aspiring  to  success  in  this  branch  of  the 
profession,  since  he  had  never  been  bred  to  the 
chancery  practice,  and  they  could  not  under- 
stand how  a  lawyer  who  had  never  drawn  a  bill 
or  answer,  or  served  an  apprenticeship  in  an 
equity  draughtsman's  office,  could  hope  to  be  a 
successful  equity  barrister ;  and  for  a  time  his 
prospects  were  for  from  bright.  His  brother 
William,  writing  to  his  brother  Henry,  in  Jan- 
uary, 1779,  says:  Business  is  very  dull  with 
poor  Jack,  very  dull  indeed}  and  of  conse- 
quence he  is  not  very  lively." 

But)  desi^te  the  sneers  of  the  chancery  bar, 
<<poor  Jack"  applied  himself  diligently  to 
studying  the  doctrines  and  procedure  of  the 
court  of  equity,  and  in  his  first  cause  of  import- 
ance, the  celebrated  case  of  Ackroyd  v.  Smith- 
son,  1  Bro.  C.  C.  603,  he  won  his  spurs.  The 
case  has  always  been  cited  as  a  leading  author- 
ity upon  the  doctrine  of  conversion,  and  it  is 
not  too  much  to  assert  that  the  argument  of 
young  Scott  established  the  doctrine  of  the 
English  courts  upon  the  questions  involved. 
The  testator  had  by  his  will  directed  all  his 
real  and  personal  estate  to  be  sold,  and,  alter 
the  payment  of  several  specific  legacies,  direct- 
ed that  the  residue  should  be  divided  in  certain 
proportions  among  fifteen  legatees.  Two  of 
these  residuaiy  legatees  died  during  the  life- 
time of  the  testator.  Upon  his  death  a  bill 
was  filed  by  his  next  of  kin  against  the  surviv- 
ing legatees  and  the  heir  at  law,  claiming  to  be 
entitled  to  the  interest  of  the  two  deceased 
legatees  as  lapsed,  and,  therefore,  as  part  of  the 


personal  estate  to  which  the  next  of  kin 
entitled.  Lord  Sewell,  master  of  the  rolla, 
held  that  the  surviving  legatees  took  the  whole 
in  prc^xMrtion  to  their  respective  legacies^  and 
dismissed  the  bill,  when  an  appeal  was  had  to 
Lord  Thurlow. 

Scott  appeared  for  the  heir  at  law,  and,  in  an 
argument  of  singular  force  and  brilliancy,  con- 
tended that  the  death  of  the  two  legatees  had 
not  been  contemplated  by  the  testator,  and  that 
he  had  not  intended  that  the  lapsed  legacies 
should  go  either  to  the  next  of  kin  or  to  the 
surviving  legatees ;  and,  theiefoie,  they  dioald 
still  be  treated  as  realty,  as  to  that  portion  de- 
rived from  the  realty,  and,  hence,  should  go  to 
the  heir  at  law.  Lord  Thurlow  decreed  aocord- 
ingly,  and  the  case  has  ever  since  been  ranked 
as  a  eaum  etUhrt.  The  argument  of  the  young 
barrister,  even  as  imperfectly  repotted  in 
Brown,  is  an  admirable  example  of  tlie  dcsest 
and  severest  legal  logic. 

Ackroyd  v.  Smithson  is  also  remarkable  as 
being  one  of  two  instances  where  future  chan- 
cellors achieved  sudden  prominence  in  the  pro- 
fession by  a  single  argument  at  the  bar ;  the 
other  instance  being  the  maiden  effort  of 
Erskine,  who,  from  a  midshipman  in  the  navy 
and  a  lieutenant  in  a  regiment  of  the  line, 
sprang  into  sudden  and  successful  practice  as 
the  result  of  his  wonderful  speech  in  the  case 
of  Captain  Baillie. 

From  this  time  onward  Scott's  success  was 
assured,  and  his  practioe  steadily  increased.    In 
1783,  when  but  seven    years  at  the  bar,  he 
received  the  honor  of  a  patent  of  precedence, 
and  donning  his  silk  gown  he  tocA  his  seat 
within  the  bar,  his  promotion  occurring  at  the 
same  time  with  that  of  Erskine.    This  distin- 
guished honor — which  the  American  bar,  utter- 
ly wanting  in  any  system  of  promotion  or 
recognition  of  merit  other  than  by  elevation  to 
the  bench,  can  hardly  understand — seems  to 
have  been  awarded  without  solicitation,  and 
solely  as  a  recognition  of  his  merit    Though 
yet  young  in  the  profession,  he  was  rapidly 
attaining  the  leadership  at  the  bar,  and  was 
during  this  year  called  to  a  seat  in  Parliament 
for  the  borough  of  Weobly.    His  maiden  speech 
in  Parliament,  like  that  of  Erskine,  was  made 
upon  Fox's  India  Bill,  and,  like  Erskitte's,it 
was  regarded  as  an  utter  fidlure. 

In  1787  Scott   received    his  first  judicial 
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appointmenti  being  made  chancellor  of  the 
County  Flalatine  of  Durham,  one  of  the  infer- 
ior equity  courts  of  the  kingdom— the  judicial 
dutiea  then  pertaining  to  the  office,  however, 
being  little  more  than  nominal. 

In  1788  he  was  appointed  solicitor  general, 
to  the  great  delight  of  his  old  friends  and 
townsmen  at  Newcastle,  who  had  watched  his 
course  with  the  wannest  interest.  He  modestly 
desired  to  avoid  the  honor  of  knighthood,  but 
Oeoige  III.  then  laid  down  the  rule,  which  has 
ever  since  been  followed,  that  the  attorney 
general  and  solicitor  general,  as  well  as  judges, 
if  not  already  of  noble  birth,  should  be  knight- 
ed upon  their  appointmenl  Scott  accordingly 
submitted  to  the  ceremony  and  became  Sir 
John — writing  an  amusing  letter  to  his  brother 
Harry  recounting  the  event  and  his  wife's 
annoyance  over  her  new  title. 

Although  the  etiquette  of  the  profession  had 
always  required  that  the  attorney  or  solicitor 
general  should,  upon  his  appointment,  re- 
nounce his  circuit,  Scott  took  the  unusual  step 
of  again  going  the  Northern  Ciicuit|  but  for  the 
last  time.  The  ensuing  four  years  of  his  pro- 
fessional and  official  life  were  comparatively 
uneventful.  There  was  but  little  public  business, 
few  State  prosecutions  demanded  his  attention, 
and  the  greater  portion  of  his  time  was  left  to 
his  practice  in  the  Court  of  Chancery,  which 
had  now  become  very  large  and  lucrative.  His 
professional  income  during  the  four  years  that 
he  held  the  office  of  solicitor  general  averaged 
About  £10,000  yearly,  and  during  the  period  of 
his  attorney  generalship,  from  1793  to  1799,  it 
was  still  larger,  reaching  as  high  as  £11,000 
and  £12,000,  a  sum  representing  at  least  double 
the  same  amoxmt  at  the  present  day. 

On  February  13, 1793,  Scott  was  promoted  to 
attorney  general,  and  from  this  period  may  be 
dated  his  active  public  career.  The  times  were 
perilous.  The  French  Bevolntion  was  un- 
settling all  Europe,  and  nowhere  outside  of 
France  were  its  effects  more  apparent  than  in 
England.  Seditious  meetings  were  held  in 
various  parts  of  the  kingdom,  chimerical 
schemes  of  reform  were  published,  and  various 
organisations  were  perfected  throughout  the 
country  Ifoving  for  their  object  a  change  in  the 
existing  state  of  government,  including  the 
abolition  of  the  monarchy  and  privileged  or- 
ders.    Many  of  the  leaders  of  these  oi^gani- 


sations  were  indicted  for  high  treason,  and  the 
State  trials  which  occuzred  during  the  year  1794 
have  became  memorable  in  the  annals  of  the 
English  bar.  Among  these  were  the  celebrated 
cases  of  Thomas  Hardy,  Home  Tooke,  and  Thel- 
well,  all  of  which  were  prosecuted  by  Scott  as 
attorney  general,  Erskine  leading  for  the  de- 
fence in  these  as  in  most  of  the  trials  for  high 
treason  daring  that  period.  Enkine  won  the 
verdicts  in  the  cases  named,  as  he  did  in  most 
of  the  State  trials*  of  that  time.  Indeed,  it  U 
no  disparagement  to  Scott  to  say  that  he  could 
not  cope  with  Erskine  as  an  advocate.  The 
English  bar  has  produced  but  one  matchless 
advocate,  supreme  over  all  foransic  oraton 
ancient  or  modem,  and  that  one  was  he  whose 
early  years  were  passed  in  the  not  over-refined 
society  of  a  man-of-war,  and  in  the  banack- 
room  of  a  marching  regiment. 

But  wliile  Scott  did  not  excel  as  an  orator, 
during  this  or  any  portion  of  his  career,  either 
in  his  profession  or  in  Parliament,  his  speeches 
were  always  clear,  forcible,  and  in  good  taste, 
and  he  did  his  duty  thoroughly,  and  in  the  main 
acceptably,  as  attorney  general.  The  chief 
criticism  upon  his  official  course  during  this 
period  has  always  been  that  he  showed  an  un- 
due severity  in  prosecuting  offenders;  and  it 
must  be  conceded  that  there  is  much  found- 
ation for  the  chaige.  He  certainly  evinced  an 
undue  zeal  in  prosecuting  for  libels,  and  insti- 
tuted many  proceedings  of  this  nature,  in  which 
he  was  more  successful  than  in  trials  for  high 
treason.  On  one  occasion  he  boasted  in  Parlia- 
ment that  during  the  preceding  two  years  of 
his  administration  there  had  been  more  proa- 
ecutions  for  libels  than  in  any  twenty  years 
before.  His  career  as  attorney  general  termin- 
ated in  1799,  and  may  be  dismissed  with  the 
words  of  a  contemporary :  *^  For  six  yean  of 
active  official  and  extrarofficial  duty,  during 
which  he  screwed  the  pressure  of  his  power 
more  tightly  than  any  attorney  general  before 
or  since,  with  the  single  exception  of  Sir  Yicary 
Oibbs,  he  still  retained  a  laige  share  of  personal 
good-will,  and  was  the  &vorite  alike  of  the  bar, 
of  suitors,  and  the  public." 

In  July,  1799,  he  was  proinoted  to  the  chief 
justiceship  of  the  Common  Pleas,  and  elevated 
to  the  peerage,  taking  the  title  of  Baron  Eldon, 
from  an  estate  of  that  name  which  he  had 
previously  purchased  in  the  county  of  Durhaat. 
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His  record  as  a  common  law  Judge  daring  the 
period  of  nearly  two  years  that  he  sat  in  the 
Common  Pleas  was  satisftctory  alike  to  the  bar 
and  to  the  pablic,  and  during  this  period  of  his 
judicial  career  he  seems  to  have  been  less 
pione  to  doubts  and  delays  than  was  the  case 
when  he  succeeded  to* the  chancellorship.  On 
September  24,  1799,  he  lo<A  his  seat  in  the 
House  of  Lords,  and  it  is  not  too  much  to  assert 
that  during  the  ensuing  thirty  years  of  English 
history,  no  man  wielded  a  more  marked  and 
powerful  influence  in  that  body  than  Lord 
Eldon. 

In  April,  1801,  the  administration  of  Pitt 
came  to  an  end,  and  to  Mr.  Addington,  as  ttie 
new  prime  minister,  was  assigned  the  task  of 
constructing  a  cabinet.  Lord  Eldon  was 
selected  as  chancellor,  and  on  April  I4th  he 
received  the  great  seal  from  the  hands  of 
Oeoige  III.  On  the  first  day  of  the  ensuing 
Easter  term,  in  accordance  with  a  time-hon- 
ored custom,  he  headed  a  procession  from  his 
house  to  Westminster  Hall,  and  was  formally 
installed  in  the  Court  of  Chancery,  attended  by 
all  his  colleagues  of  the  new  Cabinet,  and  by 
the  entire  profession  of  the  law. 

At  the  age  of  fiity  years,  with  his  ftculties 
ripe  and  vigorous,  he  had  attained,  unaided  hy 
fortuitous  accidents  of  birth  or  surroundings, 
and  solely  by  force  of  his  own  merit,  the  highest 
judicial  station  among  civlliaed  nations ;  Ibr  if 
we  consider  the  magnitude  of  the  judicial 
Amotions  proper  which  pertain  to  the  office  of 
lord  high  chancellor  of  England,  with  his 
onerous  and  varied  duties  and  functions  as  a 
member  of  the  Cabinet,  and  as  presiding  officer 
of  the  House  of  Lords,  as  well  as  the  immense 
patronage,  judicial  and  cleriad,  at  his  disposal, 
it  liiust  be  conceded  that  the  office  surpasses  in 
dignity  and  power  all  other  judicial  stations 
of  modem  timefe. 

The  appointment  gave  general  satisfiuTtion 
to  the  inofession  and  to  the  public,  and  the 
new  chancellor  immediately  addressed  himself 
with  vigor  to  the  discharge  of  his  onerous 
judicial  duties.  The  period  of  his  first  chan- 
cellofship,  lasting  five  years,  was  comparatively 
uneventftil.  The  most  serious  criticism  upon 
Eldon's  administiBtion  of  the  office  during 
this  time  was  upon  his  conduct  in  the  use  of 
the  king's  name  during  his  frequent  periods  ol 
luhacy,  especially  during  the  yean  1801  and 


1804.  It  is  undoubtedly  true  that  the  chan- 
cellor made  use  of  the  king's  name  in  affixing 
the  great  seal  to  conunissions  and  acts  of  Par- 
liament when  that  monarch  was  in  fi^t  non 
eonqtoa  mentit ;  and  for  this  Lord  Hldon  was 
then,  and  for  many  years  afterwards,  both  in 
and  out  of  Parliament,  severely  censured 
by  his  political  enemies.  These  anim- 
adversions caused  the  chancellor  great  unhap- 
piness ;  and  it  was  openly  charged  against  him 
in  Parliament  that  he  had  used  the  king's 
name  when  he  was  in  such  a  condition  of 
mental  incapacity  that  a  deed  executed  by  him 
would  have  been  held  void  by  Lord  Eldon  sit- 
ting in  his  Court  of  Chancery.  And  yet  it 
cazmot  be  doubted  that  he  acted  fh>m  ISie 
purest  motives,  and  that  he  was  governed  solely 
by  a  desire  to  promote  the  public  good. 

Pitt  having  succeeded  Addington  as  a  prime 
minister  in  1804,  Lord  Eldon  was  retained  as 
chancellor  under  the  new  administration. 
But  the  death  of  Pitt,  in  1806,  led  to  the  for- 
mation of  a  new  ministry,  and  the  king  sent 
for  Lord  Grenville  to  make  up  his  Cabinet. 
GrenviUe  Insisted  on  taking  in  Fox  as  secretary 
of  state  and  Erskine  as  lord  chancellor,  and 
the  new  Cabinet  thus  formed  has  passed  into 
history  as  the  Fox  an^  Grenville  Cabinet,  or 
that  of  <'  All  the  Talents."  Upon  the  com- 
pletion of  the  new  ministry,  Eldon  resigned 
the  great  seals  to  the  king  in  person,  February 
7,  1806.  But  the  new  administration,  tliough 
composed  of  <<  All  the  Talents,"  was  destined 
to  be  short-lived,  and  lasted  but  little  over  a 
year.  A  new  ministry  followed,  with  the  Duke 
of  Portland  at  its  head,  and  on  April  1,  1807, 
the  great  seals  were  again  placed  In  Eldon's 
willing  hands,  and  he  was  warmly  welcomed 
by  the  chancery  bar  on  his  return  to  the  fiuniliar 
court.  Even  the  Whig  lawyers,  to  whom  hb 
was  oi^posed  in  politics,  were  delighted  with 
his  reappointment. 

From  the  moment  of  his  return  to  the  Cabinet 
and  the  woolsack  was  again  manifest  whit  had 
been  apparent  throughout  his  ibrmer  chan- 
cellorship— ^his  marked  ascendency  over  tiie 
king's  mental  indisposition,  to  which  aHuBion 
has  already  been  made,  and  it  was  evidenced  in 
many  ways.  In  1804  he  caused  the  king  to 
dismiss  Addington  firom  his  Cabinet  and  to 
recall  Pitt  as  prime  minister.  Again,  upon  the 
formation  of  the  Fox  ministry,  in  1806,  ElAm 
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narrates  that  when  he  tendered  the  seals  in 
person  to  the  king,  upon  his  resignation,  ^  the 
king  appeared  for  a  few  moments  to  occupy 
himself  with  other  things;  looking  up  sud- 
denly, he  exclaimed,  <<  Lay  them  down  on  the 
sofit,  for  I  can  not,  and  will  not,  take  them  from 
yon.'"  So,  when  Canning  was  scheming  for 
the  destruction  of  Portland's  administration,  in 

1809,  Eldon  tendered  to  the  old  king  his  res- 
ignation. <*  For  God's  sake,"  said  the  unhappy 
monarch,  <<  don't  you  run  away  from  me ;  dont 
reduce  me  to  the  state  in  which  yon  formerly 
left  me.    You  are  my  sheet  anchor." 

Indeed,  after  his  recall  to  the  woolsack  in 
1807,  although  the  Duke  of  Portland  was  nom- 
inally the  prime  minister,  Kldon  was  in  reality 
the  head  of  the  government,  and  so  continued 
during  almost  that  entire  administration.  The 
appellation  of  Keeper  of  the  Eling's  Conscience 
was,  in  his  case  at  least,  no  unmeaning  sound, 
and  he  exercised  a  larger  power  and  influence 
in  the  Cabinet  and  upon  the  king  in  person 
than  had  been  exercised  by  a  chancellor  for 
many  yean. 

In  1811  the  increasing  mental  infirmities  of 
George  III.,  and  his  utter  incapacity  for  busi- 
ness, led  to  the  enactment  of  the  Begency  Bill, 
•nd  the  Prince  of  Wales  became  regent,  and 
practically  king.  He  continued  all  his  fitther's 
ministers  in  power,  and  Eldon  continued  to 
hold  the  great  seals.  During  the  nine  years  of 
the  regency,  although  the  administration  was 
at  tunes  in  great  danger  of  disruption,  yet, 
owing  largely  to  the  skill,  boldness,  and  ad- 
dress of  Eldon,  it  weathered  every  storm,  and 
held  together  until  the  death  of  the  khig,  in 

1810,  when  all  his  ministers,  including  Eldon, 
tendered  their  resignations,  but  were  all  im- 
mediately reappointed  by  Geoige  IV. 

[Tb  be  oontinaed.J 


"  DEVILS*'  OF  THE  ENGLISH  BAR. 

CottBiderlng  the  antipathy  which  any  ex- 
perience of  the  law  excites  among  suitors,  it  is 
wonderftil  what  Ibscination  it  seems  to  exercise 
over  some  of  its  exponents,  or  rather  over  its 
would-be  exponents.  We  refer  to  that  nun- 
erovs  class  of  young  barristers  who  pmsne  the 
avocation  of  «  devils '».  To  the  uninitiated  we 
will  explain  what  is  meant  by  a  devil.  The 
picture  is  not  to  the  lay  mind  a  very  attractive 


one,  and  yet  there  are  a  good  many  young  gen^ 
tlemen  at  the  Bar  who  would  give  one  of  their 
ears  to  be  in  the  shoes  of  a  more  fortunate 
friend  who  occupies  the  proud  position  of 
devil  to  a  leading  junior.  In  the  first  place  a 
devil  has  no  work  of  his  own ;  if  he  had  he 
could  not  properly  exercise  his  demoniac  func- 
tions. His  duties  consist  in  getting  up  masses 
of  papers,  and  in  holding  the  less  interesting 
of  the  briefs  of  another  barrister  who  has  got 
more  work  than  he  can  get  through ;  in  getting 
abused  by  the  solicitor  who  does  not  approve 
of  the  work  being  done  by  a  deputy,  and  who, 
if  the  case  is  lost,  puts  it  down  to  the  incapacity 
of  the  deputy  aforesaid,  and  if  it  is  won,  never 
dreams  of  awarding  any  thanks,  still  less  bHefs 
to  the  winner.  And  the  odd  part  of  it  all  is 
that  not  one  groat  does  the  devil  receive.  He 
has  to  keep  up  chambers,  a  share  of  clerk,  and 
himself,  and  to  be  constantly  at  the  beck  and 
call  of  his  patron,  for  he  knows  if  he  is  not,  or 
if  the  work  be  carelessly  done,  there  are  seven, 
•or,  indeed,  seventy  others,  worse  or  better  tlian 
himself,  as  the  case  may  be,  ready  to  seise  on 
the  post  with  avidity.  Another  odd  feature  of 
the  profession  is,  that  the  devil  really  enjoys 
his  work  until  he  gets  tired  of  it.  In  no  other 
profession  that  we  know  of  is  there  presented 
the  spectacle  of  one  man  doing  another's  work 
for  nothing  and  reall^  liking  it.  He  is  not 
always,  to  the  non-legal  mind,  a  veiy  interest- 
ing person  to  meet  in  general  society,  for  his 
conversation  is  apt  to  confine  itself  to  recent 
cases,  and  the  **  points "  taken  or  not  taken 
therein,  interspersed  with  choice  legal  anec- 
dotes which  are  about  as  suitable  at  an  ordinary 
dinner  party  as  Mr.  Bob  Sawyer's  illustration 
of  the  removal  of  a  tumor  from  a  gentleman's 
head,  by  means  of  a  quartern  loaf  and  an  oyster 
knifo,  was  at  Dingley  Dell.  Of  all  shop— and 
shop  of  any  kind  is  wearisome — legal  shop  fialls 
the  flattest  on  the  ordinary  diner-out. 

The  advantages  which  are  gained,  or  are 
supposed  to  be  gained  by  deviling  are,  firstly,, 
that  the  young  barrister  gets  experience,  and 
what  is  of  most  importance,  something  to  da 
during  the  weary  years  of  waiting  which  tail 
off  so  many ;  secondly,  that  he  is  supposed  to 
have  opportunities  for  making  friends  of  the 
Mammon  of  Unrighteousness  in  the  shape  of 
solicitors  who,  when  the  leading  junior  to 
whose  skirts  the  devil  clings,  passes  into  th» 
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smooth  harbor  of  "  silk,"  will  bestow  on  him 
the  brieft  which  they  formerly  showered  on  his 
patron.  Too  often  the  hope  is  a  delusive  one, 
and  after  having  served  so  many  yean  for  the 
Bachel  of  practice,  the  legal  Jacob  sees  her  pass 
into  the  arms  of  a  whiskerless  stripling  Just 
out  of  his  pupilage,  who  is  the  son  or  the 
nephew,  or  more  often  the  son-in-law,  of  a 
solicitor.  It  is  no  new  discovery  that  there  is 
a  block  in  all  professions,  and  that  in  no  pro- 
fession is  there  anything  like  the  block  that 
there  is  at  the  Bar.  It  is  no  ezaggeiation  to 
say  that  there  is  work  for  ten  and  a  hundred  to 
do  it.  No  man  without  interest  should  in  these 
days  dream  of  going  to  the  Bar  unless  he  is 
possessed  of  exceptional  abilities,  and  even 
then  he  must  be  sure  that  they  are  the  right 
sort  of  abilities.  Learning  will  not  serve  him 
without  tact ;  and  above  all  he  must  cultivate 
what  is  called  a  good  manner  both  with  judges 
and  juries.  We  once  heard  a  judge  say  of  an 
eminent  Queen's  Counsel  that  there  was  some- 
thing about  his  manner  which  made  him  want 
to  give  him  the  case  whatever  his  own  opinion 
might  be  as  to  the  justice  of  his  cause.  But 
better  fieur  than  the  most  transcendent  abilities 
it  is  to  have  an  uncle  a  solicitor.  And  now  a 
word  as  to  solicitors.  There  doubtless  are 
many  firms  of  solicitors  who  look  after  the 
interests  of  their  clients* in  the  matter  of  the 
employment  of  counsel  with  scrupulous  honor, 
and  who  only  give  their  brief  to  those  whom 
they  think  most  likely  to  conduct  the  case  to 
the  best  advantage ;  but  there  are  an  increasing 
number  of  solicitors  who  adhere  too  closely  to 
the  Scriptural  doctrine  that  it  is  a  man's  duty 
to  provide  for  his  own  &mily  first,  and  who 
intrust  the  interests  of  their  clients  to  the  care 
cf  their  banister  relations,  regardless  of  their 
incapacity  to  do  more  than  scramble  through 
the  work  somehow.  It  is,  perhaps,  natural 
that  they  should  do  so,  but  it  is  the  presence  of 
so  many  barrister-solicitors,  or  solicitor-barris- 
ters, which  crowds  out  an  immense  number  of 
really  capable  men  who  come  to  the  Bar  provid- 
ed with  brains  but  unprovided  with  interest. 
Some  twenty  or  thir'y  years  ago  a  man  coming 
to  the  Bar  with  a  University  reputation,  and 
with  the  patience  to  let  the  profession  see  that 
he  meant  to  stick  to  it,  was  certain  to  make  a 
living,  sometimes  a  fortime.  Now  it  is  very 
iong  odds  that  he  will  not  make  either. 


No  doubt  the  prises  at  the  Bar  are  such  as  to 
make  it  worth  while  for  a  man  to  go  through 
a  good  deal  to  gain  them,  and  the  exdiemflnt 
of  a-  *<  talking  "  practice,  when  once  obtained, 
seems  to  have  a  fiucination  which  renders  it 
impossible  for  him  who  has  once  experienced 
it  ever  to  retire  into  private  life  again,  whatever 
his  personal  means  may  be.  Sir  Rdmund 
Beckett^  the  present  leader  of  the  Parliamentary 
Bar,  who  is  supposed  to  have  inherited  two 
fortunes  and  to  have  made  a  third  at  the  Bar, 
was  once  asked  why  he  did  not  give  up  practioe 
now  that  he  was  such  a  rteh  man,  and  he  is 
said  to  have  replied  that  <at  was  the  cheapest 
amusement  he  could  find.*'  Probably  there 
are  many  parliamentary  barristers  who  wish 
that  Sir  Edward  would  invent  a  mora  expensive 
one. 

The  as  yet  briefless  one  has,  however,  many 
reasons  for  thinking  his  own  profession  is  not 
such  a  hard  one  after  all,  even  it  he  does  not 
rise  through  the  successive  gradations  of  lead- 
ing junior  and  Queen^s  Counsel,  and  a  seat  in 
Parliament  to  being  Attorney-General  and 
finally  to  the  Bench ;  he  knows  that  there  are 
many  little  pickings  in  the  shape  ot  County 
Court  Judgships  and  Police  Magistracies,  which 
cannot  go  outside  his  own  profession.— -/^eiMton 
Week, 


THE  COMING  CONFERENCE  AT 
FRANKFORT, 

The  following  is  the  programme  of  the]Con- 
ference  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations,  which  is  to 
be  held  at  Frankfort  oh  Maine,  from  tiie  20th  to 
the  24th  of  August^  1878  : 

The  Conference  will  hold  its  sittings  at  the 
Saalbau ;  and  the  Inaugural  Meeting  will  take 
placQ  on  Tuesday  tha  20th  of  August,  at  11  a.  k. 
Members  attending  the  Conference  are  required 
to  sign  a  list,  setting  forth  their  names  and 
their  addresses  at  Frankfort.  This  list  will  be 
open  for  signature  and  inspection  from  10  a.,  h, 
to  4  p.  M .,  at  the  Saaibetu, 

Reception  of  the  Members  by  the  Bnrgo- 
master  of  Frankfort. 

Opening  of  the  Conferonoe  by  the  President. 

Annual  Report  of  the  Council. 

Communication  of  letters,  etc. 

Subjects  of  the  reports,  papers,  etc : 
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I.  Pbivati  Ivtsbnatiohal  Law. 

BiVLb  of  Exchange  :  fieport. 

Negotiable  Secnrities.  The  plan  of  the 
lex  mercatoria  is  the  English  system  as 
regards   negotiable    instruments. 

General  Average :  Report. 

Pbtents  of  Invention.  Trade  Marks.  Copy- 
right. 

Bankruptcy:  Report 

Foreign  Judgements:  Report. 

On  the  desirability  of  establishing  a 
uniform  practice  for  taking  Evidence: 
Foreign  Tribunals  in  different  Ck>untriea. 

II.  Public  Ihtbbiiatioiial  Law. 

The  first  Rule  of  the  Declaration  of  Paris. 

Codification  of  Interaatidnal  Law. 

Extradition  of  Criminals. 

The  limits  to  Arbitration  for  the  Set- 
tlement  of  International  Disputes. 

The  Law  of  Maritime  Capture. 

The  first  Article  of  the  Treaty  of  Wash- 
ington. 

The  Rights  and  Duties  of  Neutrals. 

Collisions  at  Sea. 

Conventions  for  the  Relief  of  Shipwrecked 
Mariners. 

International  Tribunals  of  Egypt. 

MZSOULANIOUB  PAPUtS. 


CU&&EHT   EYEHTS. 

Liability  of  Mastib. — In  Chariet  v.  Taylor, 
38  L.  T.  Rep.  (N.  8.)  773,  decided  by  the 
English  Court  of  Appeal  on  the  3rd  of  June 
last^  it  is  held  that  where  two  persons  are  work- 
ing for  the  same  master,  for  a  common  general 
object,  there  is  a  common  employment  which 
exempts  the  master  from  liability  to  one  of 
them  for  injury  caused  by  the  negligence  of 
the  other,  although  the  work  on  which  they 
are  engaged  is  not  the  same.  In  this  casOi  the 
plaintiff  was  hired  by  a  man  who  had  contracted 
to  unload  a  coal  barge  at  defendants'  brewery, 
to  assist  in  unloading;  he  was  paid  by  the 
defendants,  and  defendants  alone  could  dis- 
charge him.  While  employed  in  carrying  coal, 
he  was  injured  through  the  .negligence  of 
defendants'  servants  who  were  moving  barrrels 
in  the  breweiy.  It  was  held  that  there  was 
evidence  to  justify  a  finding  that  plaintiff  was 


defendants'  servant,  and  was  engaged  in  a  com- 
mon employment  with  the  person  who  caused 
the  injury,  and  therefore  he  could  not  recover.. 
The  test  in  all  these  cases  as  to  whether  two 
persons  employed  by  the  same  master  are 
fellow<«ervants  is,  are  they  subject  to  the  same 
general  control,  coupled  with  an  engagement 
in  the  same  common  pursuit?  If  so,  they  are 
fellow-servants.  Wood*s  Mast,  and  Serv.  837  ; 
Rourke  v.  WTiiie  Mom  Colliery  Co.,  L.  R.,  1  C.  P. 
D.  966.  In  the  latter  case,  workmen  employed 
by  a  contractor  who  had  engaged  to  sink  a 
shaft  f<Hr  defendant,  defendant  agreeing  to  fur* 
nish  the  steam  power  necessary  in  prosecuting 
the  work,  were  held  to  be  fellow-servants  of  the 
engineer  employed  by  defendant  to  run  the 
engine  furnishing  the  power.  See,  also,  PriuUey 
V.  FowUtj  3  M.  a  W.  1 ;  WiggeU  v.  Fox,  L.  R., 
6.C.  P.  24 ;  nUfunt  Cent.  R.  R.  Co.  v.  Cox,  21 
HI.  20.  Also  Chicago,  etc.,  R.  R.  Co.  v.  Murphy, 
63  id.  236 ;  DalyeU  v.  Tyrer,  E.  B.  k  E.  899. 
See,  however,  Swairuon  v.  N.  E.  Railway  Co.,  38 
L.  T.  Rep.  (N.  S.)  201 ;  Murray  v.  Carrie,  23 
id.  667 ;  Indermaur  v.  Damet,  14  Id.  564 ;  Bar-- 
tonehiU  Coal  Co.  v.  MeOuire,  3  Macqueen,  307 ; 
Abraham  v.  Reynolde,  5  H.  &  N.  143 ;  Smith  v. 
SUele,  32  L.  T.  Rep.  (N.  S.)  195. 

Plaks  roft  CoDBT  Usi. — The  Lord  Chief-Justice 
of  England  the  other  day  alluded  in  terms  of 
strong  disapprobation  to  the  unwieldy  sixe  of 
the  plans  which  are  prepared  by  those  who  are 
intrusted  with  the  duty  of  making  plans 
for  the  purposes  of  a  trial.  When  a  plan 
is  produced  in  order  to  explain  a  case 
to  a  judge  or  jury  it  too  frequently  tnma 
out  to  be  of  gigantic  dimensions ;  folded  in 
innumerable  folds ;  far  too  large  to  be  expanded 
with  convenience  on  the  judge's  desk  or  on  tho 
counsel's  table  ;  concealing,  when  opened,  every 
other  paper  within  range  of  several  square  feet — 
in  fact,  a  perfect  nuisance  to  anybody  who  has 
to  do  with  it.  Frequently,  there  is  no  sort  of 
pretence  for  this  inconvenient  amplitude,  the 
plan  proving  to  be  nothing  but  a  few  colored 
lines,  including  vast  blank  spaces.  We  suppose 
the  idea  is  to  have  a  plan  large  enough  to  be 
seen  by  the  jury  when  placed  on  the  table  at  a 
distance  from  them.  It  would  generally  be  fiu: 
better  to  have  a  greater  number  of  small  plans 
for  use  in  the  jury-box ;  and  in  all  cases  where 
a  plan  is  made  for  the  use  of  the  judge  it  should 
be  of  a  handy  size.    No  one  who  has  not  ex* 
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perienced  it  can  be  aware  how  tronblesome  it 
i8|  when  a  large  plan  is  placed  on  a  desk,  to 
carry  the  eye  from  one  point  of  it  to  another, 
and  then  when  the  judge  requires  a  clear  field 
in  front  of  him  for  the  purpose  of  taking  notes, 
the  plan  has  to  be  thrown  aside  somewhere,  and 
then  again  it  has  to  be  picked  np  and  spread 
out  afresh  when  further  reference  to  it  becomes 
requisite.  In  most  cases,  a  plan  of  rerj  limited 
size  would  be  sufficient  for  the  purpose  of 
elucidating  a  case.  The  Lord  Chief-Justice 
half  jokingly  suggested  that  it  would  be  a  good 
thing  if  the  masters  would  disallow  the  costs 
in  respect  of  all  plans  above  a  certain  sixe. 


SCOTLAHD. 

A  SoMKAMBDUST  CoifviOT. — ^Accordiug  to  the 
^otch  papers,  a  prisoner  was  recently  convict- 
ed at  Edinburgh  of  having,  while  in  a  state  of 
somnambulism,  murdered  his  child,  and  has 
since  been  set  at  liberty.    Cases  of  this  kind 
are  very  rare,  but,  assuming  the  somnambulism 
to  be  clearly  proved,  there  can  be  little  ques- 
tion of  the  correctness  of  the  course  adopted. 
Bombiath,  the  German  psychologist,  tells  of  a 
young  woman  who,  in  consequence  of  a  fright 
occasioned  by  an  attack  of  robbers,  was  seized 
with  epilepsy,  and  became  subject  to  somnam- 
bulism. While  in  that  condition  she  was  in  the 
habit  of  stealing  articles,  and  was  charged  with 
theft,  but  on  the  advice  of   Dombluth   was 
released  and  eventually  cured.    Steltzer  (cited 
in  Wharton  and  StilU)  gives  an  account  of  a 
somnambulist  who  clambered  out  of  a  garret 
window,  descended  into  the  next  house,  and 
killed  a  young  girl  who  was  asleep  there.    And 
the  same  learned  writers  quote  from  Savarin  an 
account  of  a  somnambulist  monk  (related  to 
Savarin  by  the  prior  of  the  convent  where  the 
incident  happened)  :    <<The  somnambulist  en- 
tered the  chamber  of  the  prior,  his  eyes  were 
open  but  fixed,  the  light  of  two  lamps  made  no 
impression  upon  him,  his  features  were  con- 
tracted, and  he  carried  in  his  hand  a  large  knife. 
Going  straight  to  the  bed,  he  had  first  the 
appearance  of  examining  if  the  prior  was  there. 
He  then  struck  three  blows,  which  pierced  the 
coverings,  and  even  a  mat  which  served  the 
purpose  of  a  mattress.    In  returning,  his  coun- 
tenance was  unbent)  and  was  marked  by  an  air 
of  satisfaction.    The  next  day  the  prior  asked 
the  somnambulist  what  he  had  dreamed  of  the 


preceding  night,  and  he  answered  that  he  had 
dreamed  that  his  mother  bad  been  killed  by 
the  prior,  and  that  her  ghost  had  appeared  to 
him  demanding  vengeance ;  that  at  this  sight 
he  was  so  transported  by  rage  that  he  had  im- 
mediately run  to  stab  the  assassin  of  his 
mother."  Savarin  adds  that  if  the  prior  had 
been  killed  the  monk  could  not  possibly,  under 
these  circumstances,  have  been  punished. 

UNITED  STATES, 

Trbatmint  of  WrnrBssss. — The  Albany  Law 
Journal  says :  "  It  is  not  an  uncommon  thing, 
at  the  present  time,  for  a  crime  to  be  com- 
mitted in  the  public  streets  of  a  city,  during 
the  busy  part  of  the  day,  and  the  police  be 
unable   to   discover   who   perpetrated  it.    A 
robbery  took  place  in  the  streets  of  New  York 
last  week,  a  man  who  was  carrying  a  package 
of  money  being  attacked  by  several  persons 
who  tried  to  get  the  money  from  him.    He 
threw  the  package  to  a  telegraph  messenger 
boy  telling  him  to  run  away,  which  the  boy 
did.    The  robbers  pursued  the  boy  and  com- 
pelled him  to  deliver  the  package  to  them. 
There  were  a  number  of  people  in  the  streets 
who  saw  the  affair,  yet  the  robbers  escaped 
with  their  booty,  and  do  one  could  be  found 
who   could    identify   them.      We    wonder  if 
it   has    ever    occurred     to   the    police,    and 
other    officials,    engaged     in     the    business 
of   preventing  or  punishing  crime,  that  the 
practice  of  imprisoning  witnesses  has  anything 
to  do  with  the  difficulty  experienced  in  finding 
out  the  circumstances  surrounding  the  commis- 
sion of  such  offences  t    It  is  a  common  caution 
given  to  strangers  in  New  York,  « If  you  see 
any  crime  committed,  don't  say  anything  about 
it,  or  you  will  be  called  on  as  a  witness  and  put 
to  trouble  and  expense."    We  are  confident 
that  if  the  practice  of  detaining  witnesses,  who 
are  unable  to  find  security  for  their  appearance, 
were  done  away  with,  f  he  difficulty  now  experi- 
enced  in  detecting  and  convicting  those  who 
commit  the  more  dangerous  kinds  of  crime 
would,  in  a  large  degree,  be  done  away  with. 
Occasionally  an  offender  might  escape  because 
the  witnesses  against  him  would  not  appear, 
but  those  familiar  with  the  facts  connected  with 
violations  of  the  law  would  be  more  ready  to 
disclose  them,  and  this  would  much  more  than 
counterbalance  any  disadvantage  resulting  from 
the  fiiilure  of  witnesses,  for  the  people,  now  and 
then  to  put  in  an  appearance. 
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MIDDLEMISS  t.  EOTEL  DIEU. 

The  judgment  of  the  Court  of  Qaeen's  Bench 
at  Montreal,  in  the  case  of  TKt  HoUl  Dieu  qf 
Montreal,  Appellant,  and  MiddUmist^  Aespondent^ 
rendered  on  the  22nd  of  December  laat  (Lbgal 
Nbwb,  p.  61),  has  been  confirmed  by  the  Judicial 
Committee  of  the  Privy  Comicil  (13  Jnly,  1878). 
The  question  was  as  to  the  right  of  the 
^pellants  to  a  commutation  fine  claimed  from 
the  respondent,  Middlemiss,  on  certain  pro- 
perty in  the  fief  St.  Augustin,  by  reason  of  his 
haying  obtained  this  property  ftom^the  Crown 
in  exchange  for  other  property.  'Jlie  defence 
was  that  after  the  Crown  acquired  the  property, 
it  paid  the  indemnity  due  under  the  law  in  consi- 
deration of  the  extinction  of  all  seigniorial  rights ; 
that  these  rights  were  then  finally  extinguished, 
and  could  not  be  reyiyed  by  any  sale  or  exchange 
that  the  Crown  might  thereafter  make.  The 
plaintilb  (the  Hotel  Dieu)  replied  that  the 
indemnity  paid  represented  only  that  indemnity 
which  was  payable  by  all  mairu  mortes  when 
they  acquired  immoyeable  property ;  that  the 
tenure  was  only  suspended,  and  when  the  pro- 
perty passed  out  of  the  hands  of  the  Govern- 
ment the  seigniorial  rights  revived.  The 
Superior  Court  sustained  the  plaintiffs  preten- 
sions. In  appeal  this  decision  was  reversed. 
Judges  Monk  and  Tessier  dissenting,  and  the 
judgment  of  the  nugority  has  now  been 
affirmed  by  the  Judicial  Committee  of  the  Privy 
Council.  Their  lordships  hold  that  under  the 
law  of  real  estate  as  it  was  introduced  into 
Canada,  and  as  it  existed  here  at  the  time  of 
the  transactions  referred  to,  the  acquisition  by 
the  Crown  of  lands  held  from  a  Seignior  as  part 
of  his  fie^  extinguished  absolutely  and  for  ever 
all  feudal  rights  in  such  lands,  and  gave  the 
Seignior  a  mere  right  to  an  indemnity  of  one 
fifth  of  the  price.  The  law  being  thus  defined, 
their  lordships  further  decided  that  the 
indemnity  paid  Xry  the  Government  in  1860 
was  in  ftct  the  indemnity  payable  on  the  final 
extinction  of  feudal  rights,  and  that  the 
plaintiiEi  were  entitled  to  nothing  more. 


The  case  has  been  very  thoroughly  and 
earnestly  discussed,  and  their  lordships  com* 
pliment  counsel  on  the  great  learning  and 
ability  with  which  it  has  been  argued  on 
both  sides.  It  may  be  added  that  the  proceed- 
ings befSore  the  Judicial  Committee  have  been 
expeditious,  the  final  decision  being  rendered 
within  seven  months  after  the  judgment  in 
our  Court  of  Appeal. 

TSE  SCOTTISH  BAJBL 
There  are  many  who  lament  what  appears  to 
them  to  be  a  great  lUUng  off  in  the  leaniing^ 
dignity,  and  greatness  of  the  English  bar. 
Goldwin  Smith,  in  an  address  delivered  "before 
Convocation  of  McGill  Uaiveraity,  recognising 
the  ftct,  ascribed  it  in  some  measure  to  the 
overshadowing  influence  of  the  solicitor  branch 
of  the  professlQn,  whloh  renders  success  at  the 
bar  next  to  impossible  unless  the  aspirant  is 
ftvored  with  a  relative  who  ^njoyi  a  good 
business  as  an  attorney.  An  article  which  we 
copied  in  our  last  iasne  irom  the  Londim  Wuh 
took  a  similar  view.  A  like  decay  in  the 
bar  of  Scotland  has  also  been  deplored  by  some 
of  its  members,  but  Professor  Lorimer  comea 
to  the  defence  of  his  associates,  and,  in  a  letter 
addressed  to  the  Scottman,  stoutly  resists  the 
imputation  that  the  bar  is  not  equal  now  to 
what  it  was  in  what  are  regarded  as  its  palmy 
days.  At  the  same  time  he  wishes  the  bar  not 
to  restrict  itself  to  too  narrow  a  field  of  ac« 
tivity.    The  letter  is  as  follows  >— 

*  1  BauNTSFIILD  CUSOBKT, 

July  17, 1878. 
«  Sm :— *An  addition  to  the  bar  of  nine  mem« 
hers  in  eight  days,  which  has  just  taken  place, 
is  a  social  phenomenon  too  important  to  pass 
without  notice  in  your  columns.  Nor  is  this  all. 
The  whole  number  for  the  year,  I  am  told,  is 
expected  to  be  fourteen — the  average  for  many 
years  past  having  been  eight.  I  do  not  profess 
to  explain  a  manifestation  of  vitality  so 
unequivocal  in  a  body  the  decay  of  which  was 
supposed,  by  many,  to  be  a  flu:t  as  incontrover* 
tible  as  that  of  the  Ottoman  Empire.  There  is 
one  explanation,  however,  which  I  can  foresee 
will  be  given  of  it — ^not  quite  unwillingly,  I 
fear,  by  those  to  whom,  in  its  palmy  days,  it 
was  an  object  of  envy— I  can  at  once  put  aside. 
The  bar,  they  will  say,  has  become  democratic 
— ^it  can  no  longer  lay  claim  to  the  exceptional 
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adyantages  either  in  the  cultnre  or  social 
position  of  its  members,  which  it  owed  to  its 
exclnsiveness,  and  hence  the  increase  in  its 
members.  The  gain  in  quantity  has  been  pur- 
chased at  the  sacrifice  of  those  special  qualities 
to  which,  in  former  times,  so  much  value  was 
attached.  Now  I  can  state,  emphatically,  as  a 
matter  of  personal  knowledge,  that  such  an 
explanation  would  be  wholly  at  yariance  with 
the  truth.  Whether  we  adopt  intellectual  or 
social  tests,  whether  we  take  learning  or  refine- 
ment as  our  measure  of  ralue,  the  bar  nerer 
receired,  during  the  long  period  I  hare  known 
it,  more  yaluable  accessions  to  its  ranlLS,  than 
in  the  young  gentlemen  who  have  joined  it  at 
present,  and  during  the  last  few  years.  So 
thoroughly,  indeed,  am  I  persuaded  of  this  fiict^ 
that,  with  all  the  respect  which  I  feel  for  the 
lyipidly  thinning  ranks  of  my  seniorp,  and  with 
all  the  natural  clinging  which  I  have  to  those 
who  are  of  my  own  age,  or  my  immediate 
juniors,  I  do  not  hesitate  to  state  it  as  my 
opinion  that  much  of  the  best  blood  and  brains 
and*culture  at  the  bar  will  be  tbund  amongst 
the  men  under  ten  years'  standing.  But  if  all 
this  be  true,  eren  those  of  your  readers  who 
hear  it  gladly,  Vnay  not,  unnaturally,  shake 
their  heads  when  a  brilliant  future  is  predicted 
for  the  bar.  The  practice  of  the  Court  of  Ses- 
sion they  will  say  is  fiilling  off ;  the  number  of 
judgeships  and  sheriffships  is  being  diminished ; 
the  office  of  Lord  Advocate  is  in  danger  of 
being  shorn  of  its  political  importance,  and 
that  of  Lord  Clerk  Begister  is  threatened  with 
abolition,  or,  what  is  pretty  much  the^  same, 
with  being  transferred  to  London.  What,  then, 
are  all  those  gifted  and  accomplished  young 
fellows  to  do  ?  What  a  prodigious  waste  of 
talent  and  energy  must  be  going  on  in  the 
Parliament  House,  and  how  many  of  those 
men  whom  you  now  regard  as  so  promising,  if 
no  change  for  the  better  should  occur  in  their 
prospects,  must  run  utterly  to  seed.  It  is  sadly 
too  true  ;  and  the  fiict,  I  think,  points  clearly 
to  the  necessity  of  the  bar  vindicating  for  itself 
a  wider  field  of  activity  than  it  has  hitherto 
enjoyed,  or  than  can  now  possibly  be  furnished 
to  it  by  the  practice  of  the  law.  The  bar, 
meaning  thereby  the  highest  branch  of  the 
legal  profession,  must  develop  in  this  countiy, 
as  it  has  done  elsewhere,  a  political  and  official, 
as  well  as  a  legal  side,  and  our  university  teach- 


ing must  be  so  expanded  and  adjusted  as  to 
prepare  a  class  of  specialists  for  this  new 
sphere.  To  explain  how  this  is  effected  in  con- 
tinental countries  would  inrolre  an  unjustifiable 
encroachment  on  your  space.  All  that  I  can 
do  for  the  'present  is  to  call  the  attention  of 
your  readers  to  a  series  of  papers  in  the  Journal 
qf  Juruprudencej  in  which  this  is  being  dbne 
very  fully,  by  my  friend  and  colleague,  Profes- 
sor Hackay ;  and  to  the  first  article  in  the  last 
number  of  that  periodical,  which  is  devoted  to 
the  subject.  In  urging  the  adoption  of  the 
course  which  I  have  here  indicated,  it  will  be 
seen  from  the  information  contained  in  Professor 
Hackay's  articles  that  the  writer,  fiar  from  pro- 
posing a  novelty,  is  only  suggesting  that  this 
country  should  do  what  the  rest  of  the  civilized 
world  has  done  already. 

I  am,  etc.,    J.  Lorimxb.'* 


INCIDENTS    OF   ENGLISH    BAR 
PRACTICE, 

The  practice  of  the  law  in  Bngland  is  com- 
monly supposed  to  be  characterised  by  the 
most  profound  respect  and  decorum  on  the 
part  of  the  bar  towards  the  bench,  while  the 
members  of  the  latter  are  presumed  to  live  in 
an  atmosphere  too  elevated  and  dignified  to  be 
affected  by  human  infirmity  or  foible.  A 
brace  of  incidents  which  we  find  in  a  single 
issue  of  an  English  journal  (Liverpool  Potl, 
Aug.  2),  are  somewhat  at  variance  with  such 
preconceptions.  The  first  is  headed  <<  A  Scene 
in  Court,"  and  is  as  follows : 

<«  During  the  hearing  of  the  Heme  Bay 
Waterworks  petition  in  the  Court  of  Chancery, 
London,  on  Wednesday,  a  scene  occurred  be- 
tween Vice-chancellor  Malins  and  Mr.  Glasse, 
Q.C.,  the  leading  counsel  of  the  court.  The 
Vice-chancellor  having  stated  that  the  case 
had  better  stand  over  till  the  November 
sittings,  Mr.  Glasse  remarked  on  the  inade- 
quacy of  the  court  to  deal  with  the  business. — 
The  Vice-chancellor :  That  is  a  very  improper 
remark  for  you,  as  the  leading  counsel  of  the 
court,  to  make. — Mr.  Glasse :  The  public  will 
judge. — The  Vice-Chancellor ;  Your  remarks 
are  of  an  in&mous  description.  I  wonder  you 
have  the  audacity  to  make  them. — Mr.  Glasse 
(who  spoke  with  suppressed  excitement)  :  I, 
standing  here,  will  not  condescend  to  tell  your 
lordship  what  I  think  of  you.'' 
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And  the  other  relates  to  a  gentleman  who 
4>ecam6  fiunons  as  counsel  daring  the  second 
Tichbome  trial : 

«  Mr.  Justice  Hawkins  seems  to  have  devel- 
oped a  singular  passion  for  military  costumes. 
At  the  Derby  Assizes,  the  high  sheriff  appeared 
in  court  in  ordinary  morning  dress,  to  the  great 
disappointment  of  Mr.  Justice  Hawkins,  who 
insisted  that  this  gentleman  should  attend  in 
uniform  or  other  official  attire.  The  high  sheriff 
Tentured  to  point  out  to  his  lordship  that  as  he 
was  not  a  deputy  lieutenant  of  the  coxmty,  and 
held  none  of  those  positions  which  carry  with 
them  the  perquisite  of  a  uniform,  he  could  not 
very  well  conform  to  the  judge's  request. 
His  lordship  still  refused  to  forego  the  gratifica- 
tion of  seeing  the  high  sheriff  in  uniform,  and 
threatened  that  if  his  commands  were  not 
obeyed,  he  would  next  day  fine  that  official 
JC500.  In  vain  did  the  high  sheriff  protest  that 
in  appearing  in  morning  dress  he  was  only 
following  the  practice  of  his  predecessors.  Mr. 
Justice  Hawkins  was  inexorable,  and  the  next 
morning,  no  doubt  to  his  lordship's  very  great 
<lelighi— the  high  sheriff  presented  himself  in 
— the  uniform  of  a  captain  of  the  Derbyshire 
Volunteers !  Whether  his  lordship,  who 
appears  to  be  in  these  matters  as  punctilious 
as  a  Chinese  Mandarin,  will  insist  on  uniform 
the  next  time  he  presides  at  the  Derby  Assizes 
remains  to  be  seen." 

And  a  third  incident,  wldch  is  depicted  in 
the  following  little  sketch  from  the  London 
World,  does  not  place  English  court  proceedings 
in  a  more  dignified  light ; 
**  Divisional  Court.— Cor.  Esllt,  L.C.B.,  and 

MllLOR,   J. 

<<  Eleven  a.  m. — At  the  conclusion  of  the  ex 
jtarU  motions. 

^<  Mr,  A. — Might  I  mention  to  your  Lordship 
ia  case  of  Snooks  v.  Jonesj  which  stands  fifth  on 
your  Lordship's  list  ?  [The  learned  gentleman 
was  here  interrupted  by  another  learned  counsel, 
who  made  some  communication  to  him.]  I 
beg  your  Lordship's  pardon ;  I  find  that  it  is 
now  useless  to  apply  to  your  Lordship.  [Pre- 
pares to  sit  down.]  The  L.C.B.— What  is  the 
name  of  your  case,  Mr.  A. — My  Lord,  the  case 
is  that  of  Snooks  v.  Jones ;  but — Mr.  J.  Mellor. 
— Snooks  against  what?  Mr.  A. — Jones,  my 
Lord.  The  L.C.B.— How  do  you  spell  it  ?  Mr. 
A. — J-o-n-e-s,  my  Lord.    But  as  I  said  before 


—The  L.C.B.— One  moment,  pray.  [Writes 
down  the  name.]  Now  will  you  have  the  good, 
ness  to  tell  us  what  the  case  is — what  question 
is  raised  for  the  decision  of  this  court,  and  in 
what  form  ?  Mr.  A.— My  Lord,  I  was  just 
about  to  tell  your  Lordship  1— The  L.C.B.  [with 
some  warmth]. — Never  mind  what  you  were 
about  to  tell  me,  sir.  If  learned  counsel  would 
not  constantly  attempt  to  evade  the  questions 
of  the  court,  the  business  of  the  court  would  be 
transacted  in  a  much  more  rapid  and  satis- 
factory manner,  and  there  would  be  a  great  sav- 
ing of  the  public  time.  Mr.  A.— My  Lord,  I 
was  not  attempting  to  evade  your  Lordship's 
questions ;  but  with  the  object  of  saving  public 
time,  I  ventured  to  think — The  L.C.B. — I  must 
trouble  you  not  to  venture  to  think  anything 
until  you  have  told  us  the  fiM^.  When  the 
court  is  in  possession  of  aU  the  &cts,  it  will 
then,  and  not  till  then,  be  in  a  position 
to  listen  to  any  application  which  you 
may  wish  to  make.  In  the  meantime,  I 
must  ask  you  to  have  the  goodness  to 
raise  your  voice.  Mr.  A.  fin  stentorian  tones] - 
—I  do  not  wish  to  make  any  applica—  The 
L.  C.  B. — You  have  not  yet  informed  us  for 
whom  you  appear.  Mr.  A. — For  the  plaintiff. 
But  if  your  Lordship  will  bear  with  me  one — 
The  L.  C.  B.^-Stop,  pmy ;  for  the  plaintiff;  you 
say.  Does  any  one  appear  for  the  defendant  ? 
Mr.  A.— My  lieamed  friend,  Mr.  B.  Mr.  B.— I 
appear  for  the  defendant,  my  Lord.  I  perhaps 
may  be  allowed  to  tell  your  Lordship —  The 
L.  C.  B.-— One  at  a  time,  please.  Mr.  A.  is  at 
present  in  possession  of  the  Court ;  and  I  de- 
sire, in  the  first  instance,  to  hear  from  him,  if 
he  will  have  the  goodness  to  tell  me,  which  he 
seems  strangely  reluctant  to  do,  the  fscts,  the 
whole  focts,  and  nothing  but  the  fiu^ts.  [Mr. 
J.  Mellor  here  left  the  court,  and  the  &cts, 
which  were  of  an  uninteresting  and  complicated 
nature,  were  gone  into.  Owing  to  the  defective 
acoustic  properties  of  the  building,  frequent 
repetition  was  necessary,  and  an  hour  and  a 
half  were  thus  consumed.  Mr.  J.  Mellor  re- 
turned.] The  L.  0.  B. — Very  well,  you  have 
explained  the  fiicts  lucidly  and  clearly,  and  we 
shall  now  be  most  happy  to  hear  the  nature  of 
your  application.  Mr.  A. — My  Lord,  I  have  no 
application  to  make.  (Laughter).  The  L.  C, 
B. — I  must  really  beg — ^nay,  if  necessary,  I 
must  insist — that  there  be  no  unseemly  inter-^ 
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ruption  to  the  bosfness  of  tills  court.  [To  Mr. 
A.]  Ton  say  you  have  no  application  to  make. 
Will  jon  hare  the  goodness  io  tell  me  then, 
why  yon  are  taking  up  the  time  of  the  court  ? 
Hr.  A. — My  Lord,  I  was  about  to  ask  your 
Lordship  to  allow  this  case  to  stand  over  until 
to-morrow,  with  the  consent,  as  I  wasinfonned, 
of  my  learned  friend  on  the  other  side.  As  I 
was  about  to  apply  to  your  Lordship,  I  was  told 
by  my  learned  friend,  who  entered  the  court  at 
that  moment,  that  he  had  given  no  such  con- 
sent, and  I  therefore  desired  to  withdnw  my 
application.  The  L.  C.  B.  [after  consultation 
with  the  officers  of  the  court]  Of  course, 
without  the  consent  *of  the  ^other  side,  we  can 
make  no  suoh  order.  The  case  will  retain  its 
place  on  the  list. 
<<  The  court  then  adjourned  for  luncheon.** 
It  is  frdr,  however,  to  suppose  that  these 
incidents  are  but  as  the  spots  on  the  sun,  and 
do  not  detract  from  the  general  splendor  and 
dignity  of  the  Bnglish  bench. 

A  GRBAT  CHANCELLOR. 
[Continned  from  ps««  888.] 
In  1820  occurred  the  trial  of  Queen  Caroline, 
which  forms  one  of  the  most  disgraceful  pages 
of  English  history.    For  his  conduct  in  lending 
encouragement  to  this  unfortunate  proceeding, 
Eldon  has  been  often  and  severely  blamed,  and, 
it  must^  be  admitted,  with  sufficient  reason. 
He  had  in  former  years  been  a  warm  fHend  of 
the  unhappy  queen,  dining  often  at  her  table, 
and  acting  in  many  things  as  her  confidential 
adviser  and  supporter.    But  after  the  accession 
of  Oeoige  lY.  to  the  regency,  and  his  strenuous 
endeavors  to  bring  about  a  Judicial  separation 
from  Caroline,  a  change  was  gradually  dis- 
cernible in  tiie  attitude  of  the  chancellor 
toward  this  unfortunate   woman,  which  has 
been  not  unreasonably  ascribed  to  his  anxiety 
to  retain  the  frivor  of  his  sovereign  by  yielding 
to  his  wishes  in  that  behalf.    Certainly,  if,  with 
his  strong  influence  over  the  regent,  and  his 
extraordinary  ascendency  in  the  House  of  Lords, 
Eldon  had  put  his  fiico  resolutely  against  the 
persecution  of  the  queen,  the  disgraceftil  pro- 
ceedings  which   followed   might   have  been 
•pared.    Unfortunately  for  himself  he  chose  to 
trim  his  sails  to  meet  the  royal  Ikvor,  and 
yielded  to  the  wishes  of  the  king.    Lord  Liver- 
pool accordingly  introduced,  with  the  approval 


of  the  ministry,  his  <<  Bill  of  Pains  and  Pen- 
alties against  her  Majesty,"  charging  her  with 
adulterous  intercourse  with  her  Italian  servant. 
Even  then,  when  the  government  was  fidrly 
embarked  upon  this  perilous  prosecution,  the 
chancellor  might  well  have  saved  himself  the 
reproaches  which  were  heaped  upon  him,had  he 
maintained  a  discreet  silence,  declining,  as  he 
might  well  have  done,  to  participate  in  the  dis- 
cussions leading  to  the  hearing.  Bu^  with  a 
strange  fatuity,  he  did  not  scruple  to  ally  him- 
self openly  with  the  supporters  of  the  biU. 
Erskine  having  moved  that  the  queen  be  fur- 
nished with  a  list  of  the  witnesses  against  her, 
and  having  supported  his  motion  with 
a  manly  speech,  Eldon  spoke  warmly  In 
opposition  to  the  motion,  thus  denying  to  the 
queen  the  privilege  to  which  the  meanest  sub. 
ject  would  have  been  entitled  upon  an  indict- 
ment. Erskine  afterwards  moved  that,  as  the 
charge  contained  in  the  l^ll  extended  over 
several  years  and  over  many  countries  in  Europe 
and  Asia,  the  queen  should,  for  the  purpose  of 
preparing  her  defence,  be  furnished  with  a 
specification  of  the  times  and  places  when  and 
where  the  ofience  was  charged  to  have  been 
committed.  This  motion,  also,  was  opposed  by 
Eldon  in  a  formal  speech. 

But  during  the  entire  course  of  the  tdal,  in 
which  the  fervid  eloquence  of  Denman  and 
Brougham  in  defence  of  their  client  recalled 
the  forensic  splendors  of  the  Hastings  impea^- 
ment,  Sldon's  conduct  as  presiding  officer  of  tiie 
lords  and  president  of  the  court  was  deserving 
of  the  highest  praise  for  the  judicial  dignity 
and  absolute  impartiality  which  it  displsyed* 
And  it  was  not  until  the  evidence  and  azgu^ 
ments  were  concluded,  and  the  bill  stood  upon 
its  second  reading,  that  he  again  left  ISie  wool- 
sack, assumed  the  role  of  partisan,  and  d^vered 
a  vigorous  speech  In  support  of  the  bill.  The 
second  reading  was  carried  by  a  majority  of 
only  twenty-eight  This  small  majority,  with 
a  growing  sentiment  everywhere  apparent  in 
sympathy  with  the  queen,  should  have  warned 
the  government  against  further  prooeedings; 
but^  with  a  strange  fbtuity,  they  continued  to 
press  the  bill  to  its  third  reading,  Eldon  again 
speaking  in  Its  support.  The  third  reading 
was  carried  by  a  nugorlty  of  only  nine  votes,, 
and  the  ministiy,  conscious  at  last  of  the  fotUlty 
of  ftirther  proceedings,  moved  that  fririher  con- 
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aideiation  of  the  bill  be  postponed  six  months ; 
and  it  was  subsequently  withdrawn.  Lct^ 
Eldon's  connection  with  this  miserable  phase 
of  English  history  must  be  dismissed  without 
excuse,  since  it  is  utterly  inexcusable. 

In  1821  he  was  raised  to  an  earldom  by  the 
king,  whose  cause  he  had  served  so  well.  The 
royal  patent  conferring  the  new  honor  recited 
that  it  was  bestowed  in  consideration  of  the 
"  distinguished  ability  and  integrity  which  he 
liad  inyariably  erinced  in  administering  the 
laws  in  his  office  of  chancellor  during  the  period 
of  nineteen  yean.''  He  tbok  his  seat  in  the 
House  of  Lords  shortly  afterwards  as  an  earl, 
and  was  warmly  greeted  by  his  brother  peers  of 
all  parties,  with  whom  he  was  always  a  uniTersal 
favorite. 

He  was  much  annoyed  during  this,  the 
second,  period  of  his  chancellorship  by  the 
Sequent  complaints  of  delay  in  the  business 
of  his  court,  and  he  seems  to  have  been  exceed- 
ingly sensitive  to  criticism  upon  this  point. 
Tiiese  complaints  seem  to  have  increased  as  his 
tenn  went  on,  and  in  1811  they  had  become  so 
frequent  that  he  was  reluctantly  compelled  to 
refer  the  subject  to  a  select  committee  in  the 
House  of  Lords,  and  a  motion  was  made  for  a 
similar  committee  in  the  Commons.  Jeremy 
Bentham,  whose  iconoclasm  in  all  matten  of 
law  reform  could  ill  brook  the  conservatism  of 
Bldon,  was  especially  hitter  in  his  abuse  of  the 
chancellor  because  ot  the  delays  in  his  court 
And  the  fifth  volume  of  Bentham's  published 
works  contains  a  most  bitter  philippic  directed 
against  Eldon  and  his  court  because  of  the 
delays  and  expenses  incident  to  chanceiy 
litigation.  Indeed,  Bentham  seems  to  hare 
hated  him  from  first  to  last  with  the  most 
malignant  and  unsparing  hatred,  and  omitted 
no  opportunity  of  giving  expression  to  his 
spleen. 

The  press,  too,  lent  itself  to  the  propagation 
of  absurd  rumors  concerning  the  chancellor's 
delajrs.  It  was  asserted  that  many  who  had 
large  sums  of  money  due  them,  locked  up  in 
chancery,  owing  to  the  doubts  and  delsys  of  the 
chancellor,  actually  died  of  poverty  and  a 
broken  heart ;  and  that  their  ghosts  might  be 
seen  between  midnight  and  cock-crow  flitting 
around  the  accountant  general's  office.  Equally 
absurd  stories  were  invented  of  a  cargo  of  ice 
having  melted  away,  and  a  cargo  of  fruit  having 


rotted  away,  while  the  chancellor  was  doubting 
what  his  judgment  should  be  upon  a  motion 
for  an  injunction. 

One  Taylor,  a  member  of  the  House  of  Com- 
mons, came  to  be  known  as  especial  guardian 
of  litigants  in  chancery,  and  at  each  recurring 
session  of  Parliament,  year  after  year,  he  intro- 
duced a  resolution  calling  fbr  an  investigation 
of  the  delays  in  the  Court  of  Chancery.  How 
sorely  these  complaints  vexed  the  chancellor  is 
apparent  from  a  letter  of  his  written  in  1812,  a 
committee  of  the  Commons  being  engaged  in 
one  of  these  investigations.  He  writes:  <<I 
have  now  sat  in  my  court  for  about  twelve 
months,  an  accused  culprit,  tried  by  the  hostile 
part  of  my  own  bar,  upon  testimony  wrung 
from  my  own  officen,  and  without  the  common 
civility  of  even  one  question  put  by  the  com- 
mittee to  myself  in  such  mode  of  communication 
as  might  hare  been  in  courtesy  adopted. 
When  I  say  that  I  know  that  I  am,  and  that 
my  officen  and  that  my  successon  will  be, 
degraded  by  all  this,  I  say  what  I  think  I  do 
know." 

But  while  the  chancellor  was  not  wholly 
blameless  for  the  great  delay  in  the  dii^atch 
of  busineBSy  the  &ult  was  more  the  fiiult  of  the 
system  thui  of  the  Judge  who  administered  it. 
The  country  had  outgrown  the  Court  of  Chan- 
cery. The  court  had  still  but  two  judges,  the 
lord  chancellor  and  the  master  of  the  rolls,  just 
as  there  had  been  dnce  the  reign  of  Edward  I., 
while  its  jurisdiction  and  its  business  had  in- 
creased tenfold. 

So  great  had  become  the  complaints  of  the 
existing  system  that^  in  1813,  Lord  Eldon  pro- 
cured the  passage  by  Parliament  of  a  bill  for 
the  appointment  of  a  vice-chancellor,  for  the 
double  puii>ose  of  relicTing  the  Court  of  Chan- 
cery and  the  House  of  Lords,  where  appeals  and 
writs  of  error  Lad  accumulated  so  that  it  was 
many  yean  behind  in  its  appellate  judiciid 
business.  Campbell,  with  his  accustomed 
sneer,  remarks  upon  this  measure:  <<I  am 
sorry  that  the  vice-chancellor's  bill,  which 
had  become  indispensable  for  Lord  Eldon's 
own  convenience,  is  the  only  instance  of  his 
doing  anything  for  the  improvement  of  our 
institutions." 

But  however  little  he  may  have  done  for  the 
improvement  of  English  institutions  or  English 
laws,   he   certainly   dispatched   an   immense 
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amount  of  judicial  business  ]  and  except  when 
engaged  in  the  Cabinet^  he  devoted  himself 
with  unremitting  zeal  to  his  judicial  duties. 
Much  of  his  business  was  in  the  hearing  of 
interlocutorj  motions,  but  these  practically  bad 
the  effect  in  many  cases  of  final  decrees.  After 
the  Vice-Chancellor's  Court  was  established, 
counsel  were  in  the  habit  of  bringing  forward 
before  Eldon  motions  in  causes  pending  before 
the  Tioe-chancellor  for  the  purpose  of  getting 
hie  opinion,  and  thus  saying  the  expense  and 
delay  of  further  proceedings.  And  counsel 
would  frequently  frame  a  bill  for  an  injunction 
or  a  receiver  for  the  purpose  of  bringing  on  a 
motion  before  the  chancellor,  and  thus  obtain 
his  opinion  upon  the  subject-matter  of  the  dis- 
pute. 80  great  was  the  respect  of  the  bar  for 
his  opinions  that  his  decisions  upon  these  inter- 
locutory motions  were  often  taken  as  final  and 
conclusive  between  the  parties.  And  there 
hardly  seems  sufficient  ground  for  the  state- 
ment attributed  by  Brougham  to  certain  wits 
of  the  time— that  the  chancellor's  court  was 
the  court  of  ^yer  tans  termmerf  and  the  vice- 
chancellor's  that  of  terminer  sane  oyer. 

He  continued  to  hold  the  great  seals  until 
the  dissolution  of  Lord  Liverpool's  ministry,  in 
1827,  when,  owing  to  the  illness  of  Liverpool, 
Mr.  Canning  was  called  to  the  head  of  the  gov- 
ernment, and  all  the  anti-Catholic  members  of 
the  Cabinet,  including  Eldon,  tendered  their 
resignations,  which  were  at  once  accepted.  He 
continued  to  sit  in  the  Court 'of  Chancery  for  a 
period  of  three  weeks,  disposing  of  causes  that 
had  been  argued  before  him,  and  on  May  1,1827, 
he  surrendered  the  seals  to  the  king  at  Carlton 
House.  He  had  held  the  office  longer  than  any 
of  his  predecessors,  the  total  duration  of  his 
chancellorship,  including  both  terms,  lacking 
but  a  few  weeks  of  twenty-five  years. 

Lord  Eldon  passed  from  the  court  which  he 
had  so  long  adorned  into  private  life  with  the 
good  wishes  and  esteem  of  the  entire  bar.  In- 
deed, from  his  first  entry  into  the  law  he  had 
been  a  fiivorite  with  both  branches  of  the  pro- 
fession. And  this  continued  during  his  occu- 
pancy of  the  woolsack,  notwithstanding  his 
somewhat  miserly  distribution  of  professional 
honors.  One  of  the  especial  prerogatives  of  the 
English  chancellors  is  that  of  rewarding  merit 
at  the  bar  by  nominating  deserving  barristers 
to  the  honor  of  King's  Counsel,  a  rank  entitling 


the  recipient  to  don  the  silk  gown  and  lit 
within  the  bar.  Eldon  had  himself  obtained 
his  promotion  after  only  seren  years'  practice, 
while  Campbell  complains  of  his  withholding 
from  him  the  coveted  silk  after  he  had  been 
twenty  yean  at  the  bar,  and  for  seveiml  yean 
the  leader  of  his  circuit ;  and  mentions  other 
instances  of  still  greater  ii^ustice.  He  was,  too^ 
severely  blamed  ibr  withholding  their  well- 
earned  professional  advancement  from  Denman 
and  Brougham,  who  had  given  mortal  offence 
to  Gkorge  IT.  by  their  spirited  defence  of 
Queen  Caroline. 

He  was  also  much  criticised  for  his  inattention 
to  the  social  duties  of  his  station,  and  his 
neglect  of  the  hospitalities  usually  extended  to 
the  profession  by  the  chancellors.  And,  to  one 
fiuniliar  with  the  rigid  etiquette  of  the  Kngliah 
bar  in  matten  of  this  nature,  it  is  not  surprising 
that  these  charges  assumed  more  serious  im- 
portance than  their  cause  would  seem  to 
demand.  But  despite  his  fiiults  of  omisnon  in 
these  minor  details,  he  had  so  endeared  himself 
to  the  entire  profession  that  his  lurrender  of 
the  seals  was  universally  r^retted. 

The  limits  of  this  paper  will  neither  permit 
an  extended  review  of  his  judicial  career  nor 
admit  of  an  exhaustive  analysis  of  his  character 
as  a  judge.  It  is  only  proposed,  therefore,  to 
sketch  in  brief  some  of  the  leading  character- 
istics of  his  judicial  record.  Nearly  fifty 
closely-printed  octavo  volumes  of  reports  con- 
tain the  record  of  his  decisions  as  an  equity 
judge.  Next  to  the  profound  knowledge 
amounting  to  a  complete  mastery  of  tho 
science  of  equity,  as  well  as  of  its  pnctice  and 
procedure,  which  is  apparent  upon  every  page 
of  these  reports,  their  most  noticeable  feature  is 
the  proneness  of  doubt  which  Eldon  everywhere 
displays.  In  this  respect  he  has  become  pro- 
verbial. Again  and  again  ho  sums  up  a  case  ia 
the  most  masterly  and  comprehensive  review 
of  the  principles  and  precedents  applicable  to 
the  questions  involved,  only  to  conclude  with 
an  expression  of  his  doubts  as  to  the  correct- 
ness of  his  own  views,  and  a  desire  fw  further 
and  more  mature  consideration.  In  an  opinion 
fairly  luminous  with  its  profound  insight  into 
the  equitable  principles  which  should  govern 
the  case,  he  would  challenge  the  admiration  of 
the  entire  bar  who  were  listening,  only  to  end 
with  an  expression  of  his  doubts  and  a  euria 
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advuari  wU.  And  the  remarkable  feature  of 
all  was  tbat  be  himself  was  the  only  person 
who  doubted.  Lyndhnrst,  who  succeeded  him, 
stated  the  case  epigrammatically  in  a  speech  in 
Parliament  in  1829,  when,  alluding  to  Eldon, 
he  used  these  words :  « It  has  been  often  said 
in  the  profession  that  no  one  ever  doubted  his 
decrees  except  the  noble  and  learned  lord  him- 
self." And  the  words  were  no  unmeaning 
compliment,  since  it  is  said  by  Campbell  that 
only  two  of  his  decisiomB  were  ever  reyersed  by 
the  House  of  Lords. 

He  himself  was  not  insensible  to  his  weak- 
ness, and  in  his  "Anecdote  Book,"  a  sort  of 
iragmentary  autobiography  in  manuscript^ 
which  he  wrote  in  his  later  years  for  the  enter- 
tainment of  his  grandson,  he  thus  excuses  his 
fBkvlU  of  hesitation— and  yeiy  satis&ctorily,  it 
must  be  confessed  :  "  I  always  thought  it  better 
to  allow  myself  to  doubt  before  I  had  decided, 
than  to  expose  myself  to  the  misery,  after  I 
had  decided,  of  doubting  whether  I  had  decided 
rightly  and  justly."  And  he  seems  to  haye 
guided  himself  by  the  adyice  of  the  celebrated 
French  chancellor,  D'Aguesseau,  to  his  son: 
«My  son,"  said  the  chancellor,  <<  when  you 
shall  haye  read  what  I  haye  read,  seen  what  I 
haye  seen,  and  heard  what  I  haye  heard,  you 
will  feel  that  if  on  any  subject  you  know  much 
there  may  be  also  much  that  you  do  not  know ; 
and  that  something  eyen  of  what  you  know 
may  not^  at  the  moment,  be  in  yout  recol- 
lection ;  you  will  then,  too,  be  sensible  of  the 
mischieyous  and  often  ruinous  consequences  of 
eyen  a  small  error  in  a  decision ;  and  conscience, 
I  trust,  will  then  make  you  as  doubtful,  as 
timid,  and  consequently  as  dilatory,  as  I 
■am  accused  of  being." 

He  was,  moreover,  proverbially  slow  in  the 
hearing  of  causes,  encouraging  rather  than  re- 
stricting argument,  and  willingly  hearing  all  the 
counsel  on  either  side,  juniors  as  well  as  seniors, 
without  restriction  or  hindrance.  Upon  this 
pointy  he  says,  in  the  case  of  £x  parte  Pease,  1 
Bose,  237 :  <*  I  know  a  great  deal  of  time  is  con- 
sumed in  hearing  arguments,  but  a  great  deal  of 
justice  is  the  result." 

Three  objects  he  seems  to  keep  prominently  in 
yiew  in  all  his  judicial  decisions.  These  he 
states  in  his  opinion  in  Attorney  General  y. 
Skinner's  Company,  2  Buss.  437,  as  follows: 
*^  Looking  back  to  my  judicial  conduct — I  hope 


with  no  undue  partiality  or  self-indulgence— I 
can  neyer  be  deprived  of  the  comfort  I  receive 
when  I  recollect  that  in  great  and  important 
cases  I  have  endeavored  to  sift  all  the  principles 
and  rules  of  law  to  the  bottom,  for  the  purpose 
of  laying  down  in  each  new  and  important  case 
as  it  arises  something,  in  the  first  place,  which 
may  satisfy  the  parties  that  I  have  taken  pains 
to  do  my  duty ;  something,  in  the  second  place> 
which  may  inform  those  who,  as  counsel,  are 
to  take  care  of  the  interests  of  their  clients, 
what  the  reasons  are  upon  which  I  have  pro- 
ceeded, and  may  enable  them  to  examine 
whether  justice  has  been  done ;  and,  furthen 
something  which  may  contAbute  towards  lay- 
ing down  a  rule,  so  as  to  save  those  who  may 
succeed  to  me  in  this  great  situation  much  of 
that  labor  which  I  have  had  to  undergo  by 
reason  of  cases  having  been  not  so  determined, 
and  by  reason  of  a  due  exposition  of  the 
grounds  of  judgment  not  having  been  so 
stated." 

Again,  he  says  in  his  « Anecdote  Book:" 
"  I  thought  it  my  indispensable  duty  as  a  judge 
in  equity  to  look  into  the  whole  record,  and 
all  the  exhibits  and  proofs  in  cases,  and  not  to 
consider  myself  as  sufficiently  informed  by 
counsel.  This  I  am  sure  was  right."  And  he 
once  narrated,  with  much  satlsfiAction,  that  Lord 
Abergavenny  had  told  him  that  he  had  com- 
promised a  suit  because  his  attorney  had  told 
him  there  was  a  weak  point  in  his  case,  which, 
though  the  opposing  parties  had  not  discovered 
it,  "  that  old  fellow  "  would  be  sure  to  find  out 
if  the  case  came  before  him. 

His  judicial  style  has  been  severely  criticisedi 
and  his  opinions  are  by  no  means  models  of 
rhetoric.  His  sentences  are  generally  long, fre- 
quently involved,  and  his  choice  of  terms  is 
not  always  elegant  when  tested  by  literary 
standards.  But  it  is  to  be  remembered  that 
his  opinions,  like  those  of  most  English  judges, 
were  always  delivered  extemporaneously,  and 
that  he  rarely  made  use  of  the  aid  of  notes. 
Unless  in  one  or  two  cases  which  he  decided  by 
consent  of  the  parties  after  he  resigned  the 
great  seal,  he  never  put  pen  to  paper  in  pre- 
paring his  opinions.  It  is  to  be  remembered, 
too,  that  from  the  time  when  he  began  to  fit 
himself  for  the  bar  he  utterly  relinquished 
literature,  and  while  he  did  not,  like  Blackstone, 
bid  fietrewell  to  his  muse  in  atrocious  verse,  the 
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parting  was  none  the  less  final  and  complete 
But  it  may  well  be  doubted  whether  hia  com- 
plete abandonment  of  literature,  even  as  a  re- 
creation, detracted  in  any  degree  from  his  trans- 
cendent ability  as  a  jndge.  The  span  of  life  is 
too  short,  and  the  law  is  too  jealous  a  mistress 
to  permit  one  to  attain  the  highest  rank  as  a 
jurist,  and  acquire  even  a  smattering  of  literary 

culture. 

fTo  be  oontinned.] 


SOME  HUMORS  OF  THE  LAW. 

We  are  not  so  young  as  we  were  when  we 
commenced  the  publication  of  the  Albany  Law 
Journal^  and  ought  to,  and  perhaps  hare,  grown 
graver  with  our  added  years.  And  yet  we 
think  that  a  little  intellectual  disporting, 
especially  in  the  dog  days,  is  good  for  us  and 
for  our  readers.  If  we  keep  ourselves  and  our 
patrons  on  the  incessant  mental  strain  neces- 
sary to  the  ordinary  and  habitual  perusal  of 
our  columns,  there  would  be  no  answering  for 
the  consequences.  Therefore,  we  have  been 
casting  about  for  some  legitimate  legal  object 
for  the  exercise  of  that  graceful  humor,  for 
which,  we  think  we  may  say  without  undue,  or 
at  least  unusual,  vanity,  we  are  noted.  But 
we  must  say  that  the  law  has  been  rather  dull 
of  late,  somcKrhat  destitute,  in  (act,  of  those 
tunny  cases  which  alleviated  our  youthful 
oareer.  To  be  sure,  there  was  the  recent  case 
in  North  Carolina  {SUiU  v.  AmJ^,  74  N.  C.  42i ; 
16  Alb.  L.  J.  882),  where  the  jury  found  the 
negro  guilty  of  an  attempt  to  commit  a  rape, 
because  he  shouted  to  and  ran  after  a  white 
lady,  although  he  did  not  say  a  word  on  the 
subject  of  rape,  and  the  court  sustained  the 
verdict  upon  general  theories  of  the  tendency 
of  the  African  beast  to  do  what  the  jury  thought 
he  was  goiog  to  do  in  this  case.  But,  on 
reflection,  we  deemed  that  case  rather  too 
serious  to  be  treated  lightly,  and  we  hope  we 
have  not  said  a  word  on  the  subject  that  can  be 
construed  otherwise  than  seriously.  The  last 
volume  of  the  American  Reports  gives  us  a 
little  timely  relief.  There  we  find  several 
cases  that  will  bear  a  little  humorous  treat- 
ment 

For  instance,  Popham  v.  Cole,  66  N.  T.  69  ; 
23  Am.  Bep.  22.  The  first  paragraph  of  the 
syllabus  is  to  the  effect  that,  to  entitle  one  to 
relief  for  alleged  infringement  of  a  trade-mark. 


the  resemblance  of  the  two  marks  must  be  s» 
close  as  to  amount  to  a  fidse  representation  of 
the  manufacture  or  proprietorship  of  the  article. 
This  is  all  well  and  serious.  But  In  the  next 
paragraph  the  reporter  grows  ambiguous.  He 
continues:  «The  plsintiff  put  upon  packages 
of  lard  tie  figure  of  a  £st  hog,  with  his  name  ^ 
— (the  plaintiffs,  probably,  not  the  hog's)— 
<<  and  the  words  *  prime  leaf  laid.'  Defendant 
put  upon  pacliages  of  lard  a  globe  with  a  small 
lean  boar  on  top,  above  which  was  his  name  "^ 
— (it  mutt  have  been  the  defendant's^  not  the 
boar's)--'' and  beneath  it  the  words  <  prime 
leaf  lard.'  ^  Otherwise  the  packages  were  quite 
dissimilar.  This  was  held  no  infringement 
Judge  Allen^  in  whose  amiable  disposition  was- 
always  a  sly  sense  of  fun,  remarked:  ^Tbe 
shape  and  general  appearance  of  the  pic- 
tured animals  upon  the  two  brands,  and 
their  position,  the  one  upon  a  globe  and  the 
other  without  such  a  support ;  the  one  repre> 
senting  a  small  lank,  and  lean  wild  boar, 
and  the  other  a  large,  fiit  and  well- 
conditioned  domestic  animal,  are  so  entirely 
dissimilar  that  the  one  can  hardly  be  said  to  be 
an  imitation  of  the  other,  and  clearly  not  a 
fraudulent  or  deceptive  imitation.''  Here  was 
certainly  a  world  of  difference.  But  is  it  quite 
clear  that,  even  with  that  distinguishing  markr 
the  average  buyer  would  note  the  difference  in 
sex,  amount  of  flesh  and  tameness  ?  Bight  here,, 
let  us  suggest  to  Mr.  Cole  that  he  would  do 
much  better  to  put  his  boar  under  rather  than 
above  the  globe,  for  thus  he  might  make  a. 
gracefU  reference  to  the  ancient  theories  of  the 
support  of  the  world,  and  a  symbolical  allusion 
to  the  importance  of  the  hog  in  commerce, 
which  would  be  appreciated  in  Cincinnati,  if 
nowhere  else.  But  Mr.  Cole  was  a  lucky  man 
compared  to  Mr.  Crump,  defendant  in  Colmmn 
V.  Crutnpf  the  case  of  the  «  Bull's  Head  Mustard," 
in  which  Mr.  Crump  was  restrained  by  th& 
Supreme  Court  from  putting  a  bull's  head  upon 
his  packages  of  mustard,  because  the  plaintiff' 
liad  previously  adopted  it  as  his  trade-marky> 
and  although  Mr.  Crump's  bulls  were  quite 
distinguishable  from  Mr.  Colman's  by  a  careful 
observer.  Mr.  Crump  should  have  used  a  cow, 
and  stood  her  on  a  hay-stack,  and  he  would 
have  been  protected.  But  we  must  not  say  any 
thing  f^irthf  r  on  the  latter  case,  for  it  is  on 
appeali  and  we  would  not  wittingly  influenoo 
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the  opinion  of  the  Coort  of  Appeals.  Our  own 
impression  is,  howerer,  in  regaid  to  Popham  t. 
Cole,  that  the  matter  of  sex  would  be  as  little 
oheerred  in  the  oommercial  world  as  the  sex  of 
the  swimmers  who  were  observed  by  Charles 
liamb.  A  lady  called  his  attention  complainingly 
to  some  boys  bathing  in  some  distant  water. 
"  Are  those  b-b-boys?  said  Lamb ;  <<  I  thought 
they  were  g-g-girls.'' 

We  now  pass  to  a  case  of  gigantic  Import- 
ance—&ott  v.  PuUifer,  122  Mass.  235  ;  23  Am. 
Bep.  322.    This  was  an  action  to  recorer  dam- 
age! for  a  disrespectful  article  in  a  newspaper 
on  the  ^  Cardiff  Oiant.**    The  plaintiff  alleged 
that  the  giant  was  a  great  scientific  curiosity 
and  had  been  a  source  of  profit  to  him  as  an 
exhibition; — we  know  that  is  true,  for  half 
Albany,  including  ourselreSi  paid  to  see  it ; — 
but  that  a  sale  of  it  had  been  defeated  by  the 
ai:ticle  in  question,  which  called  the  giant  a 
humbug,  a  sell  and  a  fraud,  and,  worse  than  all 
a  « monolith,"   stating   that  «the  man  who 
brought  the  colossal  monolith  to  light  confessed 
that  it  was  a  fiaud."    A  verdict  for  the  defends 
ant  was  sustained.    We  have  little  doubt  that 
thia  aroae  from  the  fad  that  the  editor  swore, 
aa  the  report  shows,  that  he  designed  the  artide 
as  humorous.    We  don't  beliere  in  hurting  an 
editor  for  writing  anything  that  he  can  con- 
scientiously   swear    he  supposed  was  ftmny. 
Speaking  of  «  coloasal  monoliths  **  reminds  ui 
of  another  recent  case,  singular,  if  not  exactly 
hunovoQiy  and  that  is,  tiie  action  in  an  English 
court  for  salvage  of  Cleopatra's  Keedle,  aban- 
doned at  sea.      The   plaintiff  In   that  case 
acquired  a  large  fortune  by  the  adjudication  of 
ilie  court,  and  all  because   his  mother  had 
tsmght  him  when  a  boy  to  pick  up  every  pin 
and  needle  tliat  came  in  hiiway.    We  would 
not  make  invidious  dittinctloiis,  but  really  It 
q^ema  to  us  that  the  Cardiff  Giant,  if  not  so 
ancient^  ia  ftiUy  aa  curious  and  Interesting  a 
pxoof  of  the  akill  and  ingenuity  of  man  as 
deopatra's  Needle.    Besides,  there  is  but  one 
Caidiff  Oiant,  and  never  will  be  another,  it  is 
jBfe  to  laj ;  while  of  Cleopatra's  Keedles  the 
world  poisetaes,  so  to  ipeak,  a  whole  paper. 
But  let  na  emphaaiae  the  point  we  wish  to 
roairp    that  the  editdr's  humor  was  what  saved 
him.    How  could  a  verdict  ever  be  obtained 
againat  JPtmeh,  fbr  instance  ? 


Again,  the  case  of  Sterling  v.  Drake,  29  Ohio, 
457  ;  23  Am.  Sep.  762,  deserves  chronicling  In 
this  connection.  A  statute  of  Ohio  provides 
that  a  reprieve  granted  to  any  person  under 
sentence  of  death,  on  any  condition  whatever, 
shall  be  accepted  in  writing  by  the  prisoner. 
Seldy  that  a  postponement  of  execution  to  a 
specified  day  was  not  conditional,  and  need  not 
be  accepted,  but  the  execution  might  then  be 
carried  into  effect.  The  court  very  gravely 
remark:  "The  object  sought  to  be  accom- 
plished by  this  section  would,  in  my  opinion, 
constitute  tk  pardon  instead  of  a  reprieve  upon 
conditions;"  the  section  *< evidently  contem- 
plates a  punishment  other  than  the  execution 
of  the  person  under  sentence  of  death,  and  he 
is  required  to  accept  the  modification  on  the 
theory  that  a  punishment  different  from  that 
imposed  by  the  sentence  of  the  court  cannot 
be  thrust  upon  him  by  the  governor  without 
his  consent."  This  is  the  most  extraordinary 
case  of  caution  we  ever  heard  of.  It  would 
seem  quite  unnecessary  to  provide  for  the 
imaginary  case  of  a  person  who  should  insist 
on  being  hanged.  This  is  a  match — ^which  we 
did  not  suppose  could  ever  be  found — ^for  the 
act  of  our  Legislature  (Laws  of  1863,  ch.  416), 
providing  that  prisoners,  by  good  behaviour, 
should  be  entitled  to  certain  deductions  from 
the  tanns  of  imprisonment,  but  that  this  should 
not  apply  to  the  case  of  a  person  sentenced  for 
lilbt  Verily,  legislatures  are  more  cautious 
than  wise.  Perhaps,  however,  the  Ohio  Legis- 
lature had  heard  of  the  case  of  the  Frenchman, 
notver^  oonverssat  with  our  language,  who 
fell  into  the  water,  and  was  left  to  drown,  be- 
cause he  cried :  "  I  i^  be  drowned,  nobody 
ehall  help  me  1 " 

The  first  two  cases  would  be  usefril  to  Mr. 
Ivins  (see  18  Alb.  L.  J.  25),  if  he  were  dis- 
posed to  continue  his  researches  Into  the  law 
reports  as  aidn  to  a  history  of  the  times.  The 
rivalries  of  commerce  and  the  trickeries  of 
showmen  are  not  new,  but  they  are  more  in- 
genious now,  perhaps,  than  they  were  of  old 
time.  Human  nature  is  Just  about  the  same 
the  world  over,  in  alt  times,  but  civilisation 
enables  men  to  overreach  their  fellow-men 
more  adroitly  than  a  mere  barbarian  could  do. 
As  for  the  men  who  draft  laws,  we  doubt 
whether  any  thing  could  make  them  any  wiser 
any  more  stupid — ^than  they  generally  are. 
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We  hare  before  this  written  on  « law  for  the 
dog-4»y8,"  and  we  now  find  some  recent  cases 
under  this  head.  In  Reitrodt  t.  Baeketi,  34 
Mich.  283  ;  22  Am.  Bep.  529,  it  was  decided  for 
all  time  that  a  dog  is  not  a  "  person.'*  This 
was  held  In  an  action  for  the  killing  of  the 
plaintiffs  dog  by  the  defSendant's  dog,  in  which 
the  defendant  tried  to  justify  himself  (or  his 
dog)  under  a  statute  authorizing  '<  any  person  " 
to  kill  a  dog  at  large,  and  without  a  collar. 
This,  we  should  say,  is  the  inevitable  gram- 
matical construction,  but  the  court  try  to  give 
a  reason,  and  say  that  the  Legislature  <<  con- 
templated that  some  judgment  would  be  exer- 
cised by  the  person  before  killing  the  dog,'' 
but  **  no  such  judgment  or  discretion  could 
have  been  exercised  in  this  case."  From  our 
knowledge  of  men  and  dogs,  we  are  inclined 
to  believe  that  these  are  both  rather  violent 
presumptions. 

In  Massachusetts  they  are  very  particular 
About  dogs  and  the  Lord's  day.  We  don't  know 
what  they  would  do  to  dogs  that  should  be 
caught  fighting  on  Sunday.  In  the  last  volume 
of  the  Massachusetts  reports  we  find  two  dog 
cases.  One  is  StarUt  v.  Ladd,  123  Mass.  580, 
an  action  for  damages  for  a  dog  bite.  The 
plaintiff  was  a  lady,  who  had  been  purchasing 
some  meat  at  a  provision  dealer's  shop  and  had 
placed  it  in  a  satchel  under  her  arm.  As 
she  was  going  out  of  the  door,  a  dog,  with  a 
strap-muzzle  on,  lay  there,  and  she  remarked 
to  him,  <<  Doggie,  ain't  you  going  to  let  me 
out?"  In  spite  of  this  endearing  diminutive 
the  dog  made  no  reply,  but  rose  up  and  bit  the 
wrong  meat.  The  lady  got  a  verdict,  of  course, 
in  spite  of  the  muzzle  and  of  her  undue  fiunll- 
iarity  in  addressing  a  dog  to  whom  she  had 
never  been  formally  presented.  CommomoeaUh 
V.  Brahany,  123  Mass.  245,  was  a  complaint  for 
keeping  an  unlicensed  dog.  The  license  was 
for  a  yellow  and  white  dog  called  <<  Dime.'t 
The  proof  showed  the  keeping  of  a  black  male 
dog  called  <<  Nigg."  This  was  held  to  be  a 
clear  case  of  an  unlicensed  dog.  The  mistake 
came  about  from  the  miscarriage  of  the  defend- 
•ant's  agent,  who  was  evidently  color-blind,  and 
would  seem  to  have  been  a  silver  partisan 
rather  than  an  abolitionist.  What  they  did 
with  the  guilty  man  does  not  appear.  We  only 
hope  they  did  not  hang  him,  but  they  are  such 
a  virtuous  people  over  there  that  there  is  no 


telling  what  they  might  not  do  to  such  a  gross 
offender. 

But  to  see  how  much  more  consideration  is 
given  to  a  dog  in  our  State  than  to  a  "  nigger  " 
in  North  Carolina  1  We  have  seen  what  the 
presumption  and  punishment  are  where  a 
colored  man  runs  after  and  calls  to  a  white  wo- 
man in  the  latter  State.  Now,  in  our  State,  in 
Smith  V.  Waldvrf^  13  Hun.  127,  an  action  to 
recover  the  value  of  a  cow,  which  the  plaintiff 
having  found  trespassing  upon  his  lands, 
had  set  his  dog  upon,  and  which  had  jumped 
over  a  fence  in  trying  to  escape  the  dog,  and 
hurt  itself^  it  was  decided  that,  as  there  was  no 
proof  that  the  dog  did  any  ||thing  more  tiian 
run  after  and  bark  at  the  cow,  and  no  pretense 
that  he  bit  her,  and  as  it  appeared  that  he  was 
always  at  a  considerable  distance  from  her,  and 
that  her  injuries  were  sustained  on  account  of 
her  fright,  and  were  accidental,  the  action 
could  not  be  sustained.  So  the  darkey  did  not 
come  anywhere  near  the  woman,  and  did  not 
hurt  her,  but  only  ran  after  and  **  barked  "  at 
her,  but  it  was  all  of  no  use ; — he  meant  rape, 
the  court  said,  and  must  be  punished  for  the 
intention.  On  similar  principles  the  owner  of 
the  dog  ought  to  have  been  held  liable  for  tiie 
injury  to  the  cow.  But  our  courts  make  a 
great  deal  of  allowance  for  natural  propensities, 
and  we  hardly  think  they  would  have  punished 
the  colored  brother  for  his  act  toward  the 
timorous  lady,  but  they  would  have  assumed 
that  he  merely  meant  to  '^pass  the  time  of 
day,"  or  inquire  his  road. 


RECENT  UNITED  STATES  DECISIONS. 

[Selections  have  been  made  from  58  Georgia; 
28  Grattan  (Virginia)  ;  74  Illmois ;  56  Indiana; 
45  Iowa;  28  and  29  Louisiana  Annual;  122 
Massachusetts;  12  Nevada;  67  New  York ;  11 
Bhode  Island;  47  Texas;  (Civil  Cases);  2 
Texas  Court  of  Appeals  (Cr.  cases),  and  42  Wis- 
consin ;  also  from  95  United  States.] 

Action. — 1.  Plaintiff,  being  ii^ured  by  reason 
of  the  accumulation  of  snow  on  a  sidewalk, 
sued  S.,  the  owner  of  the  adjoining  estate,  who 
was  bound  by  city  ordinance  to  remove  the 
snow.  Beld^  that  he  could  not  recover. — Hetnty 
V.  Spragw^ll  R.  1.456. 

2.  In  an  action  against  a  city,  the  declaration 
averred  that  the  defendants  licensed  one  J.  S. 
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to  exhibit  in  the  streets  wild  animals  to  wit, 
two  laige  cinnamon-colored  bears,  whereby  the 
street  was  obstructed,  and  plaintiff's  horse  fright- 
ened and  rendered  nnmanageable,  and  plaintiff's 
wife  injured.  Held,  good  on  demurrer. — LUUe  v. 
Maduon,  42  Wis.  643. 

3.  Plaintiffs  insured  the  life  of  J.  8.,  who  was 
wilftiUy  killed  by  defendant,  and  plaintiffs 
paid  the  insurance.  ^0^  that  they  could  not 
recover  over  against  defendant. — iMobiU  Life} 
Ins,  Co.  V.  Brame,  95  U.  S.  754. 

AdmiraUy.—A.  contract  for  whar&ge  is  a  mari- 
time contract,  and  within  the  admiralty  juris- 
diction.— Ex  parte  Easton,  95  U.  8.  68. 

Alteration  (^  Inttrumente.  A  promissory  note 
was  indorsed  by  defendant  before  it  was  nego- 
tiated ;  afterwards,  the  maker,  without  defend- 
ant's assent,  and  at  the  request  of  the  payees, 
to  whom  he  gave  the  note  for  his  own  debt, 
added  the  word  "  agent  **  to  his  signature.  In 
absence  of  eyidence  that  his  principal  was  ac- 
customed to  pay  notes  drawn  in  this  form,  held^ 
that  the  alteration  was  immaterial,  and,  there- 
fore, that  defendant  was  not  discharged. — Manur 
/acturtr^  Bank  y.  FoUeU,  11  R.  I.  92. 

Amendment. — A  surviying  partner  and  the 
administrator  of  his  deceased  partner  brought 
an  action,  declaring  for  goods  sold  and  money 
lent  by  them,  and  made  an  attachment,  which 
was  dissolred  by  giying  bond  with  sureties; 
aiterwards,  the  suryiving  partner  amended  by 
striking  out  the  administzator  as  a  party,  and 
declaring  anew  for  goods  sold  and  money  lent 
by  the  partnership,  and  by  himself  as  suryiying 
partner,  in  winding  up  the  business.  Held,  that 
the  sureties  on  the  bond  were  discharged. — 
QuiUen  y.  Arnold,  12  Key.  234. 

AuaulL — Indictment  for  assault  and  battery. 
Defence,  that  the  prisoner,  as  master  of  a  public 
school,  moderate  cattigavit  the  prosecutor,  as 
an  xmruly  pupil  in  the  same.  Held,  a  good  de- 
fence, though  the  prosecutor,  was  not  entitled 
by  law  to  attend  the  school ;  for  if  he  attended 
it,  though  wrongfully,  4ke  was  subject  to  its 
discipline. — State  y.  Mizner,  45  Iowa,  248. 

Bankruptcy. — An  executor  improperly  sold 
assets  of  the  estate  at  an  undenralue.  A  bill 
was  afterwards  filed  against  the  purchaser  to 
compel  him  to  make  up  the  deficiency,  to  which 
he  pleaded  a  discharge  in  bankruptcy.  There 
being  no  evidence  of  actual  fraud  by  the  pur- 
chaser, held,  that  the  claim  was  not  a  debt  cre- 


ated by  his  fraud,  within  the  meaning  of  the 
Bankrupt  Act,  and,  therefore,  that  the  discharge 
was  a  good  bar  to  the  \A\\.—Neal  y.  Clark,  96 
tJ.  S.  794  ;  reversing  s.  c.  25  Gratt.  642. 

BiUt  andNotee. — 1.  On  the  day  when  a  prom- 
issory note  fell  due,  the  indorsers  wrote  on  it, 
"We  hereby  waive  protest  on  this  note,  and 
hold  ourselves  responsible  for  the  payment  of 
the  same,  which  is  hereby  extended  thirty  days." 
Held,  that  neither  protest  nor  notice,  at  the  ex- 
piration of  the  thirty  days,  was  required  ta 
charge  the  indorsers.— jB^ne  r.  Mutual  Bank, 
28  La.  Ann.  921. 

2.  Two  promissory  notes  being  due  and  un* 
paid  at  several  times,  and  the  indorser  of  both 
having  deceased  testate,  notice  was  given  to 
the  person  named  as  executor  in  his  will,  who 
had,  at  the  time  the  first  note  fell  due,  presented 
the  will  for  probate,  but,  before  the  second  note 
was  due,  had  renounced  the  executorship,  and  a 
special  administrator  had  been  appointed ;  but 
no  public  notice  had  been  given  of  the  lat- 
tefs  appointment.  Held,  that  the  notice  was 
sufficient  as  to  the  first  note,  but  not  as  to  the 
second — Ooodnow  v.  Warren,  122  Mass.  79. 

3.  A  bill  of  exchange,  indorsed  <<  Pay  A.  or 
order  on  account  of  B.,"  was  sent  by  A.  to  his 
correspondent  C,  and  paid  to  G.  by  th&  drawees. 
A.  fuled  about  an  hour  before  this  pajrment,  in 
debt  to  C,  and  his  fftilure  was  known  about  an 
hour  after  the  payment.  C.  applied  the  payment 
to  reducing  his  claim  against  A.  In  an  action 
against  him  by  B.  to  recover  the  amount  of  the 
payment,  held,  that  the  indorsement  was  notice 
that  B.  was  the  real  owner  of  the  bill ;  that  C, 
not  having  paid  the  money  to  A.  before  notice 
of  his  failure,  could  not  apply  it  afterwards  to 
his  claim  against  A. ;  and  that  B.  was  entitled 
to  recover. — Blaine  v.  Bourne,  11  R.  I.  119. 

Carrier. — 1.  A  bill  of  lading  which  stipulated 
that  the  carrier  would  transport  the  goods  with- 
out transfer,  in  cars  owned  or  controlled  by  him, 
contained  also  a  clause  exempting  him  from 
liability  for  loss  by  fire.  The  goods  while  in 
transitu  were  unloaded,  and  while  awaiting  re- 
shipment  were  destroyed  by  fire.  Held,  that 
the  carrier  was  liable. — Robinson  v.  Merchants^ 
Despatch  Transp.  Co.,  45  Iowa,  470. 

2.  The  owner  of  a  patent  car-coupling,  who 
was  negotiating  for  its  use  by  a  railway  com- 
pany, went,  at  the  request  of  the  company,  and 
in  their  cars,  to  see  one  of  their  officers  about 
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the  matter,  the  oompmy  giTing  him  a  firee  p«M| 
on  the  hack  of  which  were  printed  conditions 
exempting  the  company  from  any  liability  for 
injnrj  by  negligence  of  their  serraiite  or  other- 
wise ;  and  on  the  pMsage  was  injured  through 
the  company's  negligence.  Meldf  {hat  the  pass 
was  giTen  for  a  consideration ;  that  he  was 
therefore  a  passenger  for  hire,  and  not  barred, 
by  the  con<Utions  of  the  pass,  of  his  remedy 
against  the  company. — [Oratut  Trunk}  By,  Co. 
T.  8U9en»f  96  U.  8,  6S5. 

Ckeek^ — 1  The  holder  of  a  check  procured  it 
to  be  cettifled  by  the  bank  on  which  it  was 
drawn,  and  then  indorsed  it  to  another  person. 
Bildf  that  the  latter  might  still  hold  his  in- 
dorser,  as  well  as  the  bank.— Jfttfuo/  Bank  ▼. 
B^t  28  La.  Ann.  933. 

2.  The  holder  of  a  check  bronght  it  to  the 
bank  on  which  it  was  drawn,  and  asked  to  hare 
it  certified,  expressing  donbt  whether  it  was 
genuine  in  all  respects.  The  teller  certified 
it  as  correct  in  every  particular.  In  iact 
the  signature  was  genuine,  but  the  body  of  the 
check  had  been  altered.  Beldj  that  the  legal 
effect  of  certification  was  only  to  warrant  the 
signature  \  that  evidence  that  it  was  understood, 
by  the  custom  of  merchants,  to  warrant  any- 
thing more  was  inadmissible ;  that  the  teller 
had  no  authority  to  warrant  anything  more ; 
and  that  his  act  in  doing  so  did  hot  bind  the 
bank.— S^nfy  Bank  v.  Hat.  Bank  iff  the  Be- 
fiMie,  67  N.  Y.  668.  But  see  LtmtianaBank  v. 
Citixens*  Bank,  28  La.  Ann.  189,  eontra. 

(7ittsm.— '  A  citizen  of  the  United  States,  while 
residing  in  Canada,  served  in  the  militia,  in  the 
war  of  1812,  but  on  compulsion,  and  not  volun- 
tarily, and  received  pay  for  his  service.  Beld, 
that  he  did  not  lose  his  citisenship. — StaU  v. 
Adamt,  46  Iowa,  99. 

ComtittUional  Law  {Statey-^Bj  the  Constitu- 
tion of  Virginia,  no  one  who  takes  part  in  a 
duel  shall  be  allowed  to  hold  any  office.  MM, 
that  any  person  committing  the  offence  might 
be  removed  from  office  by  guo  warraniOj  without 
a  previous  conviction  of  the  offence  in  a 
criminal'  court. — BoyaU  v.  Thomas,  28  Oiatt. 
130. 

CorparaUon, — 1.  A  stockholder  was  refused 
permission  to  examine  the  books  of  the  corpo- 
ration. Beldy  that  the  corporation  was  com- 
pellable by  mandamus  to  allow  an  inspection  by 
the  stockholder's  agent,  as  well  as  by  himself. 


—Suae  T.  Bienmiia  Oa  Works  Co.,  28  La.  Ann* 
204. 

2.  A  corporation  entered  into  a  partnetsUp 
with  an  individual,  to  be  determined  at  wHI  by 
the  corporation.  Nothing  in  the  name  or 
charter  of  the  corporation  indicated  the  busi- 
ness to  be  done  by  it,  and  all  its  stock  was  held 
by  one  person.  Sdd,  that  the  contract  of 
partnership  was  not  ultra  oirss,  —  Attm  r. 
Woonsoeket  Co.,  11  B.  I.  288. 

Jktmoffss,-^!.  Where  an  act  was  punishable 
as  a  criminal  offence,  hsid,  that,  in  a  civil 
action  to  recover  damages  for  the  same  ac^ 
exemplary  damages  were  not  recoverable,  by 
reason  of  the  constitutional  principle  that  no 
one  shall  be  twice  punished  for  the  same 
offence. — Keomer  v.  Oheriy,  56  Ind.  284. 

2.  A  traveller,  ix^ured  by  reason  of  an 
obstruction  in  a  highway,  brought  an  acCion 
against  the  town  in  which  the  way  was  situate ; 
and  tiie  town  notified  the  pesson  who  liad  made 
the  obstruction,  and  requested  him  to  defend 
the  action,  which  he  fidled  to  do,  and  judgment 
was  recovered  against  the  town.  HM,  that  the 
town  might  recover  over  against  the  person  so 
notified,  not  only  the  amount  of  the  Judgment^ 
but  tiie  reasonable  expense  of  defending  the 
action,  including  counsel  fees. — Wet((fiisid  r. 
Mmsfo,  122  Mass.  100. 

3.  A  passenger  on  a  railroad  being  unable  to 
find  a  seat,  except  in  the  smoking  car,  or  in.  a 
oar  reserved  for  ladies,  entered  the  latter 
peaceably,  not  being  forbidden  by  any  one  ; 
and  a  brakeman  afterwards,  while  the  train  was 
moving,  and  without  requesting  the  psssrinaoi 
to  depart,  ejected  him  from  the  car,  using  no 
more  force  than  was  necessaiy  for  that  purpose. 
The  conductor  of  the  train  was  informed  of  the 
fik^;  and  the  passenger  afterwards  sued  the 
railroad  company,  who,  after  service  of  proceaa 
in  the  action,  retained  and  promoted  the  hmke- 
man  in  their  service.  BM,  that  they  were 
liable  in  exemplary  damages  if  they  ratified 
their  servant's  act,  and  that  the  evidence 
warranted  a  finding  that  they  did  ratify  it, — 
Bass  V.  Chicago  #  N.  W.  By,  Co,,  42  Wis.  664. 


The  first  application  by  a  woman  lor 
admission  to  tiie  California  bar  was  made  at 
the  opening  ot  the  July  term  of  the  Supreme 
Court  of  tiiat  State,  by  Mrs.  Mary  Young,  of 
Sacramento.  She  fiuled  to  pass  a  satisfhctory 
examination,  and  was  rejected. 
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THE  MACKONOCHIE  CASE. 

We  had  occasion,  in  an  early  issne  of  the 
present  volume,  to  advert  to  a  remarkahle  judg- 
ment of  the  Superior  Court,  at  Quebec,  which  ex- 
pressly oyermled  and  set  at  defiance  a  judgment 
of  an  appellate  tribunal,  the  Court  of  Queen's 
Bench.  A  somewhat  similar  incident  has  cauEed 
some  sensation  in  England.  It  has  occurred  in 
one  of  the  fimious  ecclesiastical  suits  which  seem 
to  upset  the  minds  of  learned  judges  as  well  as 
of  commim  mortals.  The  Bey.  Mr.  Mackono- 
chie,  some  time  ago,  was  suspended  from  his 
clerical  functions  for  three  years,  for  contempt 
of  the  Court  of  Arches  in  refusing  to  obey  a 
decree  directed  against  his  ritualistic  practices. 
The  Court  of  Arches,  in  this  proceeding,  was 
acting  in  accordance  with  the  law  as  it  had 
been  laid  down  in  judgments  of  the  Judicial 
Committee  of  the  Privy  Council,  and  Lord 
Penzance  little  dreamed  that  the  authority  of 
his  decree  could  be  questioned.  But  resort  was 
had  to  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  and  this  tribimal,  to  the  sur- 
prise of  the  public  and  the  bar,  has  ordered  a 
writ  of  prohibition  to  issue  against  the  enforce- 
ment of  the  decree  of  suspension. 

The  Timet  Uiereon  remarks ;  "  A  much  more 
important  issue  than  the  enforcement  of  Lord 
Penzance's  decree  is  indirectly  involved.  A 
majority  of  the  Court  of  Queen's  Bench  have 
repudiated  principles  of  law  established  by 
judgments  of  the  Judicial  Committee  of  the 
Privy  Council,  and  have  substantially  ignored 
the  legal  authority  of  that  high  appellate  tri- 
bunal. The  revocation  of  the  sentence  passed 
upon  Mr.  Mackonochie  implies  that  Lord  Pen- 
zance was  mistaken  as  to  the  powers  of  his 
office,  and  that  the  Judicial  Committee  of  the 
Privy  Council  shared  in  the  responsibility  for 
his  mistake.  This  decision  reverses  the  judg- 
ments of  the  Privy  Council  in  a  manner  so  bold 
that  the  Lord  Chief  Justice  felt  bound  to  justify 
it  by  contending  that  it  was  the  judicial  duty 
of  the  Queen's  Bench  in  the  exercise  of  its 
power  of  prohibition  to  review  the  acts,  and  if 


it  seemed  right,  to  reverse  them,  of  every  tri- 
bunal not  a  branch  of  the  High  Court." 

The  name  of  the  Lord  Chief  Justice  (Sir 
Alexander  Cockbum)  carries  great  weight,  and 
Mr.  Justice  Mellor  concurred  with  him  in  his 
startling  assumption  of  authority.  But  it  should 
be  mentioned  that  Mr.  Justice  Lush  dissented, 
and  he  put  his  dissent  upon  the  easily  under- 
stood ground  that  the  Queen's  Bench  Division 
cannot  override  the  authority  of  the  Privy 
Council.  <<  Are  we  to  understand,"  his  lordship 
remarked,  « that  a  single  Division  of  the  High 
Court  of  Justice  can  or  will  set  aside  the  law  as 
settled  by  a  tribunal  of  independent  jurisdic- 
tion, hitherto  enjoying  universal  respect  for  the 
importance  and  value  of  its  decisions?  To  this 
extent  the  Lord  Chief  Justice  at  least  is  pre- 
pared to  go.  To  stop  short  of  it  would  be,  he 
affimu,  a  dereliction  of  judicial  duty." 


AMELIORATION    OF    CRIMINAL    LAW, 

The  nineteenth  century  has  been  prolific  in 
discoveries  and  inventions ;  it  has  exhibited  an 
amazing  bound  in  improvements  of  many 
orders.  And  not  least  among  the  things  to  be 
put  to  its  credit  is  the  amelioration  of  the 
Criminal  Code.  However  often  repeated,  some 
of  the  illustrations  of  this  great  change  do  not 
cease  to  be  startling.  Is  it  not  marvellous  to 
find  that  Lord  Ellenborough,  so  late  as  the  year 
1810,  a  period  within  the  memory  of  many 
still  not  very  old,  resisted  the  abrogation  of  the 
death  penalty  for  stealing  in  shops  to  the  value 
of  five  shillings  ?  And  the  reasoning  on  which 
he  based  his  protest  is  hardly  less  extraordinary. 
"  My  lords,"  he  said,  "  if  we  suffer  this  bill  to 
pass,  we  shall  not  know  where  to  stand — we 
shall  not  know  whether  we  are  on  our  heads  or 
on  our  feet.  If  you  repeal  the  Act  which 
inflicts  the  penalty  of  death  for  stealing  to  the 
value  of  five  shillings  in  a  shop,  you  will  be 
called  upon  next  year  to  repeal  a  law  which 
prescribes  the  penalty  of  death  for  stealing  five 
shillings  in  a  dwelling  house,  there  being  no 
person  therein;  a  law,  your  lordships  must 
know,  on  the  sevexity  of  which,  and  the  applic- 
ation of  it,  stands  the  security  of  every  poor 
cottager  who  goes  out  to  his  daily  labor.  He, 
my  lords,  can  leave  no  one  behind  to  watch 
his  little  dwelling,  and  preserve  it  from  the 
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ttttackfl  of  lawlem  plunderers.  Confident  in 
the  protection  of  the  laws  of  the  land,  he 
cheerfully  porsnet  his  daily  labors,  trusting  that 
on  his  return  he  shall  find  all  his  property  safe 
and  unmolested.  Bepeal  this  law,  and  see  the 
contrast :  no  man  can  trust  himself  for  an  hour 
out  of  doors  without  the  most  alarming  appre- 
hensions that  on  his  return  every  vestige  of 
his  property  will  be  swept  away  by  the 
hardened  robber.  My  lords,  I  think  this,  above 
all  others,  is  a  law  on  which  so  much  of  the 
security  of  mankind  depends  in  its  execution, 
that  I  should  deem  myself  neglectful  of  my 
duty  to  the  public  if  I  fidled  to  let  the  law  take 
its  course.'' 

It  is  consoling  that  we  have  learned  by  ex- 
perience that  the  <<  security  of  mankind  "  has 
not  been  greatly  affected  by  the  repeal  of  that 
barbarous  law.*  At  the  present  day  some  expe- 
dient for  effectually  restraining  fraudulent  bank- 
rupts or  dishonest  directors  of  corporate  bodieS} 
from  their  nefiirious  practices,  would  be  con- 
sidered by  most  people  of  more  importance  to 
the  security  of  mankind  than  a  re-enactment 
of  the  law  in  question. 

Townshend,  in  his  biography  of  Lord  Ellen- 
borough,  remarks :  "  So  wilfully  blind  are  the 
wisest  men  to  the  defects  of  a  long  established 
and  favorite  system,  that  Serjeant  Hawkins  de- 
clared that  *  those  only  who  took  a  superficial 
view  of  the  crown  law  could  chaige  it  with 
severity,'  at  a  time  when  old  women  could  still 
be  executed  for  witchcraft  j  and  Lord  Ellen- 
borough  declaimed  at  a  period  too  recent,  when 
prisoners  might  be  pressed  to  death  for  stand- 
ing mute  and  refusing  to  plead ;  when  women 
might  be  flogged,  to  the  outrage  of  female  deli- 
cacy, and  burnt  to  death  in  due  fortn  of  law  ; 
when  the  horrors  were  not  yet  abrogated  that 
formed  part  of  the  sentence  of  high  treason : 
when  criminals  were  slain  in  the  pillory  by  the 
capricious  fury  of  the  mob  ;  when  flagrant  but 
merciful  violations  of  their  oaths  were  in  con- 
stant use  among  jurymen  j  when  the  twelve 
judges  might  be  called  into  the  open  air  to  try 
a  wager  of  battle,  which  time  and  civilisation 
had  strangely  failed  to  abolish,  and  the  sen- 
tence of  death  was  pronounced  with  all  its 
dread  formalities  by  the  reluctant  judge,  who 
had  no  intention  of  carrying  the  edict  into 
execution.'* 


ANGERS  V.  TBE  QUEEN  INSURANCE  CO. 

The  decision  of  the  Court  of  Queen's  Bench 
in  the  case  of  An^en  v.  The  Queen  Iniuranee  Co. 
(ante  p.  3)  has  been  affirmed  by  the  Judicial 
Committee  of  the  Privy  Council  in  a  judgment 
delivered  6th  July,  1878,  present : — Sir  James 
Colvile,  Sir  Barnes  Peacock,  Shr  Montague  E. 
Smith,  Sir  Bobert  P.  Collier,  the  Master  of 
the  Bolls. 

PiR  Cuaim. — In  this  case  their  Lordships 
do  not  intend  to  call  upon  the  counsel  for  the 
respondents. 

This  is  an  appeal  from  a  judgment  of  the 
Court  of  Queen's  Bench  in  Canada,  affirming  a 
judgment  of  the  Superior  Court  of  the  District 
of  Montreal.  The  judgment  appealed  against 
was  unanimous  on  one  of  the  two  points  to 
which  the  appeal  relates,  and  was  decided  by 
four  Judges  against  one  on  the  other.  The 
real  decision  was  that  the  clauses  of  a  statute 
of  the  Province  of  Quebec,  39th  of  the  Queen, 
Chap.  7,  which  imposed  a  tax  upon  certain 
policies  of  assurance,  and  certain  receipts  or 
renewals,  were  not  authorized  by  the  Union 
Act  of  Canada,  Nova  Scotia^  and  New  Bruns- 
wick; which  entrusted  the  Province,  or  the 
Legislature  of  that  Province,  with  certain 
powers.  And  the  sole  question  their  Lord- 
ships intend  to  consider  is,  whether  or  not 
the  powers  conferred  by  the  92nd  section  of 
the  Act  in  question  are  sufficient  to  authorise 
the  statute  which  is  under  consideration? 

It  is  not  absolutely  necessary  to  decide  in 
this  case  how  far,  if  at  all,  the  express  enact- 
ments of  the  92nd  section  of  the  Act  are  con- 
trolled by  the  provisions  of  the  91st  section, 
because  it  may  well  be  that,  so  far  as  regards  the 
two  provisions  which  their  Lordships  have  to 
consider,  namely,  the  subsections  2  and  9  of 
the  92nd  section,  those  powers  may  co-exist 
with  the  powers  conferred  on  the  Legislature 
of  the  Dominion  by  the  91st  section.  As- 
suming that  to  be  so,  the  question  is ;  whether 
what  has  been  done  is  authorised  by  those 
powers? 

The  first  power  to  be  considered,  though  not 
the  first  in  order  in  the  Act  of  Parliament^  ia 
the  9th  sub-section.  The  Legislature  of  the 
Province  may  exclusively  make  laws  in  relation 
to  "  shop,  saloon,  tavern,  auctioneer,  and  other 
« licenses,  in  order  to  the  raising  of  a  revenue 
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^  for  provincial,  local,  or  mimicipal  purposes." 
"  The  statute  in  question  purports  to  be,  on  the 
lue  of  it,  in  exercise  of  that  power.  It  enacts 
that  every  assurer,  except  people  carrying  on 
marine  insurance,  shall  be  bound  to  take  out  a 
license,  before  the  Ist  day  of  May  in  each  year, 
from  the  revenue  officer  of  the  district,  and  to 
remain  continually  under  license.  It  then,  by 
the  second  section,  enacts  what  the  price  of  the 
license  is  to  be.  And  reading  it  shortly,  it  am- 
ounts to  this ;  that  the  price  of  the  license 
shall  consist  of  an  adhesive  stamp  affixed  to 
the  policy,  or  receipt  or  renewal,  as  the  case 
may  be.  The  amount  of  the  adhesive  stamp  is 
to  be,  in  the  case  of  fire,  3  per  cent,  and  1  per 
cent  for  other  assurances  on  the  premiimis 
paid.  Then  the  fourth  section  enacts  that 
anybody  who,  on  behalf  of  an  assurer,  shall  de- 
liver any  policy  or  renewal  or  receipt  without 
the  stamp  shall  be  liable  for  each  contravention 
to  a  penalty  of  fifty  dollars.  The  fifth  section 
says  that  every  assurer  bound  to  take  out  a 
license  shall  be  liable  in  each  case  to  a  penalty 
not  exceeding  fifty  dollars  if  it  has  been  de- 
livered without  an  adhesive  stamp.  The  sixth 
section  says  that  every  person  who  affixes  the 
stamp  shall  be  bound  to  cancel  it  so  as  to  oblit- 
erate it,  and  prevent  its  being  used  again. 
And  the  seventh  makes  all  policies,  premium 
receipts  or  renewals,  not  stamped  as  required 
by  the  Act,  invalid.  It  says  they  <<  shall  not  be 
"  invoked,  and  shall  have  no  effect  in  law  or  in 
"  equity  before  the  Courts  of  this  Province." 
Then  there  are  certain  sections  of  the  Quebec 
License  Act  which  are  incorporated,  and  the 
Act  is  not  to  apply  to  assurances  not  within 
the  Province.  The  only  provision  of  the 
Quebec  License  Act  which  it  is  necessary  to 
refer  to  is  the  124ih  :  "  For  every  license  issued 
"  by  a  revenue  officer  there  shall  be  paid  to 
<<  such  revenue  officer,  over  and  above  the  duty 
«  payable  therefor,  a  fee  of  one  dollar  by  the 
^  person  to  whom  it  is  issued." 

Now,  the  first  point  which  strikes  their 
Lordships,  and  will  strike  every  one,  as  regards 
this  Licensing  Act,  is  that  it  is  a  complete 
novelty.  No  such  Licensing  Act  has  ever  been 
seen  before.  It  purports  to  be  a  Licensing 
Act,  but  the  licensee  is  not  compelled  to  pay 
anything  for  the  license,  and,  what  is  more 
singular,  is  not  compelled  to  take  out  the 
license,  because  there  is  no  penalty  at  all  upon 


the  licensee  for  not  taking  it  up ;  and,  farther 
than  that,  if  the  policies  are  issued  with  the 
stamp,  they  appear  to  be  valid,  although  no 
license  has  been  taken  out  at  all.  The  result, 
therefore,  is,  that  a  license  is  granted  which 
there  are  no  means  of  compelling  the  licensee 
to  take,  and  which  he  pays  nothing  for  if  he 
does  take ;  which  is  certainly  a  singular  thing 
to  be  stated  of  a  license.  They  say  on  the  face 
of  the  statute,  "  The  price  of  each  license  shall 
consist,"  and  so  on.  But  it  is  not  a  price  to  be 
paid  by  the  licensee.  It  is  a  price  to  be  paid 
by  anybody  who  wants  a  policy,  because,  with- 
out that,  no  policy  can  be  obtained.  It  may 
be  that  the  company  buys  the  adhesive  stamps, 
and  affixes  them ;  or  it  may  be  that  the  assured 
buys  the  adhesive  stamps,  and  affixes  them,  or 
pays  an  officer  of  the  company  the  money 
necessary  to  purchase  them  and  affix  them; 
but  whoever  does  it  complies  with  the  Act. 

Another  observation  which  may  be  made 
upon  the  Act  is  this :  that  if  you  leave  out  the 
clauses  about  the  license,  the  effect  of  the  Act 
remains  the  same.  It.  is  really  nothing  more 
nor  less  than  a  Stamp  Act  if  you  leave  out 
those  clauses.  If  you  leave  out  every  direction 
for  taking  out  a  license,  and  everything  said 
aboq^t  the  price  of  a  license,  and  merely  leave 
the  rest  of  the  Act  in,  the  Government  of  the 
Province  of  Quebec  obtains  exactly  the  same 
amount  by  virtue  of  the  statute  as  it  does  with 
the  license  clauses  remaining  in  the  statute. 
The  penalty  is  on  the  issuing  of  the  policy, 
receipt  or  renewal ;  it  is  not  a  penalty  for  not 
taking  out  the  license.  The  result,  thereforei 
is  this,  that  it  is  not  in  substance  a  license  Act 
at  all.  It  is  nothing  more  or  less  than  a  simple 
Stamp  Act  on  policies,  with  provisions  referring 
to  a  license,  because,  it  must  be  presumed,  the 
framers  of  the  statute  thought  it  was  necessary, 
in  order  to  cover  the  kind  of  tax  in  question 
with  legal  sanction,  that  it  should  be  made  in 
the  shape  of  the  price  paid  for  a  license. 

If  that  is  so,  it  is  of  no  use  considering  how 
far,  independently  of  these  considerations,  the 
9th  sub-section  of  the  92nd  section  would 
authorize  a  sum  of  money  to  be  taken  from  an 
assurance  company  in  respect  of  a  license. 
With  regard  to  the  precedents  cited,  it  was 
alleged,  on  behalf  of  the  appellants,  that 
though  at  first  sight  it  might  appear  that  this 
was  not  a  license,  and  that  this  was  not  the 
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price  paid  for  a  license,  yet  it  could  be  shown 
by  the  existing  legislation  in  England  and 
America  that  licenses  were  constantly  granted 
on  similar  terms ;  and  that  therefore  in  con- 
stming  the  Dominion  Act  we  ought  to  construe 
it  with  reference  to  the  other  subsisting  legis- 
lation. Their  Lordships  think  that  a  yeiy  fidr 
argument.  But  the  question  Is,  is  it  true  in 
&ct?  When  the  instances  which  were  pro- 
duced were  examined,  it  was  found  that  they 
were  of  a  totally  different  character.  They 
might  be  described  as  licenses  granted  to 
traders  on  payment  of  a  sum  of  money ;  but 
the  price  to  be  paid  by  the  trader  was  estimated 
either  according  to  the  amount  of  business 
done  by  the  trader  in  the  year  previous  to  the 
granting  of  the  license,  or  with  reference  to  the 
▼alue  of  the  house  in  which  the  trader  carried 
on  business,  or  with  reference  to  the  nature  of 
the  goods,  as  regards  quantity  especially,  sold 
by  the  trader  in  the  previous  year.  They  were 
all  cases  in  which  the  price  actually  paid  by 
the  trader  for  the  license  at  the  time  of  granting 
it  was  ascertained  by  these  considerations.  It 
was  a  license  paid  for  by  the  trader,  and  the 
actual  price  of  the  license  was  ascertained  by 
the  amount  of  trade  he  did.  This  is  not  a  pay- 
ment depending  in  that  sense  on  the  amount 
of  trade  previously  done  by  the  trader.  It  is  a 
payment  on  the  very  transaction  occurring  in 
the  year  for  which  the  license  is  taken  out, 
and  is  not  really  a  price  paid  for  a  license,  but, 
as  has  been  said  before,  a  mere  stamp  on  the 
policy,  renewal  or  receipt. 

As  this  is  the  result  to  which  their  Lordships 
come,  it  becomes  necessary  to  consider  the 
effect  of  the  2nd  sub-section  of  the  92nd 
section.  That  authorises  "direct  taxation 
within  the  Province  in  order  to  the  raising 
of  a  revenue  for  provincial  purposes.''  The 
single  point  to  be  decided  upon  is  whether  a 
Stamp  Act— an  Act  imposing  a  stamp  on 
policies,  renewals  and  receipts,  with  provisions 
for  avoiding  the  policy,  renewal  or  receipt,  in  a 
court  of  law,  if  the  stamp  is  not  affixed — is  or 
is  not  direct  taxation?  Now,  here  again  we 
find  words  used  which  have  either  a  technical 
meaning,  or  a  general,  or,  as  it  is  sometimes 
called,  a  popular  meaning.  One  or  other 
meaning  the  words  must  have ;  and  in  trying 
te  find  out  their  meaning  we  must  have 
ecourse  to  the  usual  sources  of  information. 


whether  regarded  as  technical  words,  words  of 
art,  or  words  used  in  pc^ular  language.  And 
that  has  been  the  course  pursued  by  the  Court 
below.  First  of  all,  what  is  the  meaning  of 
the  words  as  words  of  art?  We  may  consider 
their  meaning  either  as  words  used  in  the  sense 
of  political  economy,  or  as  words  used  in  juria- 
prudence  in  the  courts  of  law.  Taken  in  either 
way  there  is  a  multitude  of  authorities  to  show 
that  such  a  stamp  imposed  by  the  Legislature 
is  not  direct  taxation.  The  political  econo- 
mists are  all  agreed.  There  is  not  a  single 
instance  produced  on  the  other  side.  The 
number  of  instances  cited  by  Mr.  Justice 
Taschereau,  in  his  elaborate  judgment,  it  is  not 
necessary  here  to  more  than  refer  to.  But 
surely  if  one  could  have  been  found  in  fiivor  of 
the  appellants,  it  was  the  duty  of  the  appellants 
to  call  their  Lordships'  attention  to  it.  No 
such  case  has  been  found.  Their  Lordships^ 
therefore,  think  that  they  are  warranted  in 
assuming  that  no  such  case  exists.  As  regards 
judicial  interpretation,  there  are  some  English 
decisions,  and  several  American  decisions,  on 
the  subject,  many  of  which  are  referred  to  in 
the  judgment  of  Mr.  Justice  Taschereau. 
There,  again,  they  are  all  one  way.  They  all 
treat  stamps  either  as  indirect  taxation,  or  aa 
not  being  direct  taxation.  Again,  no  authority 
on  the  other  side  has  been  cited  on  the  part  of 
the  appellant 

lAstiy,  as  regards  the  popular  use  of  the 
words,  two  cydopsBdias  at  least  have  been  pro- 
duced, showing  that  the  popular  use  of  the 
word  is  entirely  the  same  in  this  respect  as  the 
technical  use  of  the  word.  And  here,  agaiur 
there  Is  an  utter  deficiency  on  the  part  of  the 
appellants  in  producing  a  single  instance  to 
the  contrary.  That  being  so,  it  is  not  necessary, 
it  appears  to  their  Lordships,  for  them  to  con- 
sider the  scientific  definition  of  direct  or 
indirect  taxation.  All  that  it  is  necessary  for 
them  to  say  is,  that  finding  these  words  in  an 
Act  of  Parliament,  and  finding  that  all  the 
then 'known  definitions,  whether  technical  or 
general,  would  exclude  this  kind  of  taxation 
from  the  category  of  direct  taxation,  they  must 
consider  it  was  not  the  intention  of  the  legis- 
lature of  England  to  include  it  in  the  term 
direct  taxation,  and  therefore  that  th^imposition 
of  the  stamp  duty  is  not  warranted  by  the 
terms  of  the  2nd  sub-section  of  section  92  of 
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the  Dominion  Act.  That  being  so,  it  appears 
to  their  Lordships  that  the  appeal  fiulSi  and 
thej  will,  therefore,  humbly  advise  Her 
Majesty  to  affirm  the  decision  of  the  Conrt 
below,  and  dismiss  the  appeal. 

\_ 

A  GREAT  CHANCELLOR, 
[Continaed  from  pace  404.] 

While  profoundly  versed  in  all  the  technical 
learning  necessary  to  the  proper  discharge  of 
his  duties,  Eldon  excelled  especially  in  the  law 
of  real  property.  In  this  department  he  was, 
perhaps,  more  profouudly  and  accurately  versed 
than  any  man  of  his  time  at  the  Knglish  bar 
or  upon  the  English  bench.  He  displayed, 
also,  a  wonderful  grasp  and  mastery  of  the 
principles  goreming  equitable  remediesi 
especially  the  remedies  of  specific  perform- 
ance and  that  by  way  of  injunctions  and 
receivers.  Indeed,  the  law  of  injunctions  was 
largely  shaped  by  his  decisions,  the  instances 
of  the  relief  before  his  time  being  compara- 
tively few  in  number,  and  the  principles 
applicable  to  this  extraordinary  remedy  being 
Ua  from  settled.  So,  too,  the  law  of  copyright 
derived  considerable  impetus  from  his  decisions, 
some  of  which  have  been  followed  as  leading 
cases  from  that  time  to  this.  He  also  relaxed 
the  strict  rule  that  all  parties  in  interest  must 
be  made  parties  to  the  litigation,  and  established 
the  reasonable  and  salutary  doctrine  that  a  bill 
might  be  filed  by  several  persons  in  behalf  of 
themselves  and  all  others  in  interest. 

Viewing  him  side  by  side  with  the  more 
illustrious  of  his  predecessors,  it  is  not  difficult 
to  distinguish  isolated  features  in  which  Eldon 
was  tiieir  inferior.  Thurlow,  perhaps,  had 
more  native  ability  of  a  rugged  and  aggressive 
type ;  Hardwicke  certainly  displayed  more 
Judicial  originality ;  Somers  surpassed  him  in 
accomplished  learning  and  profound  scholar- 
ship; Bacon  excelled  him  in  what  may  be 
termed  the  philosophy  of  jurisprudence ;  and 
Bacon  and  Hardwicke  both  displayed  more  of 
that  creative  ability  which  established  general 
principles  upon  which  ftiture  chancellors  might 
safely  build.  It  is  only  when  we  consider  the 
judicial  character  of  Eldon  as  an  entirety  that 
we  reach  a  proper  estimate  of  his  true  rank 
among  the  judges  of  the  past.  We  see  a  pro- 
found and  exhaustive   knowledge  of  all  the 


doctrines  of  the  Court  of  Chancery,  as  well  as 
its  practice  and  procedure  from  the  earliest 
times ;  a  complete  mastery  of  all  its  decisions ; 
a  rare  facility  in  the  application  of  his  immenne 
stores  of  judicial  learning  to  the  case  in  hand  ;. 
an  almost  intuitive  faculty  of  determining 
upon  first  examination  of  a  case  its  real 
bearings ;  a  patience  and  thoroughness  in 
examining  every  detail  of  fact  and  every 
authority  bearing  upon  the  case — all  these, 
combined  with  a  never-failing  courtesy  and 
urbanity  in  the  discharge  of  his  judicial  duties, 
present  a  peculiar  combination  of  judicial 
qualities,  all  of  which  are  requisite  to  the 
character  of  the  ideal  judge,  and  in  all  of 
which  Eldon  was  never  surpassed. 

His  judicial  &me  may  well  be  rested  upon 
the  sure  basis  of  the  universal  estimate  of  the 
profession ;  for,  after  all,  a  judge's  reputation 
is  made  or  marred  by  the  bar — and  with  the 
bar  Eldon  was  supreme.  Friends  and  foes 
alike  conceded  his  wonderful  attainments  as  a- 
judge,  and,  through  all  the  heated  political 
controversies  in  which  he  was  so  often 
involved,  his  rank  as  the  foremost  English 
judge  of  his  time  was  never  questioned  by  the 
profession,  to  whose  crucial  test  his  judicii^l 
record  of  a  quarter  of  a  century  was  submitted 
and  not  found  wanting.  Campbell,  enumer- 
ating his  faults  with  no  unsparing  hand,  and 
with  his  accustomed  sneer  at  his  personal 
foibles,  yet  does  full  justice  to  his  ability  as  a 
judge.  He  says:  "With  all  these  defects^ 
which  I  enumerate  to  show  that  I  do  not  view 
him  with  blind  admiration,  and  to  give  some^ 
value  to  my  praise  of  him,  I  do  not  hesitate  a 
moment  to  place  him,  as  a  judge,  above  all  the 
judges  of  my  time."  And  alluding  to  his 
deficiency  in  knowledge  of  the  civil  law, 
Campbell  says :  <<  Had  he  possessed  this,  he 
would  have  been  the  most  accomplished  judge 
who  ever  sat  on  any  British  tribunal.*' 

And  yet  he  missed,  in  part,  the  opportunities 
of  his  judicial  career.  He  was  great  only  as  a 
judge,  not  as  a  statesman.  His  tendencies 
were  all  conservative,  not  creative.  No  English 
chancellor  ever  had  greater  opportunities  of 
connecting  his  fitme  with  law  reforms ;  but  they 
were  opportunities  which  were  all  unheeded. 
Coming  into  power  in  a  time  when  the  growing 
demands  of  commerce  and  business  all  pointed 
to  the  necessity  of  reform  in  the  procedure  of 
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the  courts,  had  he  possessed  the  boldness  and 
energy  to  take  the  lead  in  promoting  measures 
of  law  reform,  the  long  duration  of  his  chan- 
cellorship and  his  great  ascendency  in  the 
House  of  Lords  would  have  enabled  him  to  add 
to  his  judicial  reputation  that  of  a  law  reformer 
second  to  no  English  judge  of  the  past  or 
present  time. 

It  is  true  that  during  the  period  of  his  chan- 
cellorship reform  bills  were  as  yet  innovations 
in  English  jurisprudence,  as  in  English  politics. 
But  Bentbam's  leaven  of  law  reform — that 
potential  force  which  has  never  since  ceased  in 
its  operation  upon  the  ancient  system — was 
already  making  itself  felt.  But  r  gainst  all 
improvements  in  the  practice  and  procedure  of 
the  courts,  as  against  most  measure  of  law 
reform,  Eldon  set  bis  face  steadily  like  a  rock. 
With  the  exception  of  the  bill  which  he  was 
reluctantly  compelled  to  introduce  for  the 
creation  of  a  vice-chancellor,  and  a  bill 
which  he  proposed  and  carried  through  Par- 
liament in  1819,  to  abolish  the  absurd  relic  of 
barbarism,  trial  by  battle  in  real  actions,  his 
voice  and  his  vote  were  always  recorded  against 
improvements  in  the  law.  Again  and  again  he 
resisted  measures  looking  to  improvement  in 
the  Criminal  Code,  even  opposing  a  bill  for  the 
abolition  of  capital  punishment  for  the  crime 
of  torging  negotiable  securities.  Measures 
looking  toward  a  change  in  the  organization 
and  procedure  of  his  own  court  uniformly  met 
with  his  opposition,  and  that  opposition 
generally  insured  their  defeat. 

The  years  1832  and  1833  were  exceedingly 
prolific  in  measures  of  law  reform,  all  of  which 
met  with  a  sturdy  opposition  from  the  vener- 
able ex-chancellor.  Among  these  may  be 
enumerated  a  bill  prepared  by  the  real  property 
commissioners,  headed  by  Lord  Campbell,  to 
■abolish  the  tedious  and  expensive  system  of 
£De  and  recovery  by  a  fictitious  suit  in  the 
Common  Pleas,  as  a  means  of  aliening  real 
property,  and  to  substitute  therefor  a  simple 
deed ;  a  bill  to  abolish  a  large  number  of 
sinecure  oflices  in  chancery — which,  to  his 
extreme  disgust,  became  a  law ;  a  bill  to  enable 
.plaintiffs  and  defendants  in  actions  at  law  to 
-examine  each  other  upon  interrogatories;  a 
bill,  founded  upon  the  report  of  the  common- 
law  commissioners,  authorizing  the  judges  to 
make    rules    regulating    the    pleadings    and 


practice  in  their  courts,  which  resnlted  in  Ifae 
celebrated  rules  of  Hilary  term,  4  Williain  IV. ; 
and  a  bill  introdnced  by  Brougham  for  the 
creation  of  the  system  of  County  Courts. 

We  smile  as  we  read  the  list  of  measores 
which  he  thus  oppof^ed,  but  here  again,  as  upon 
the  question  of  his  doubts  and  hesitation,  we 
may  hear  him  in  his  own  defence.  Writing 
to  Lord  Redesdale,  he  epitomises  his  views 
upon  law  reform  in  these  words :  "  A  little  that 
is  reasonable  may  be  effectually  attempted; 
when,  if  you  propose  all  that  is  reasonable, 
nothing  would  be  done."  And  he  concludes 
this  letter  with  these  words:  <* Indulge  the 
appetite  for  alteration  in  the  law,  which  we 
hear  so  much  of  nowadays,  and  in  a  reign  or 
two  more  we  shall  not  have  a  lawyer — a  well- 
grounded  lawyer — left." 

In  politics  Eldon  was  a  Tory  of  the  Tories. 
During  the  fifty-five  yean  of  his  parliamentary 
career  in  the  Commons  and  the  Lords  be  was 
uniformly  arrayed  against  all  measures  of 
innovation  or  reform.  He  clung  to  the  old 
landmarkB  in  politics  as  tenaciously  as  in  law, 
and  the  political  doctrines  which  he  had 
espoused  in  early  manhood  were  the  doctrines 
by  which  he  was  guided  to  the  end  of  his 
career.  « He  had  imbibed,'^  says  Brougham, 
<<  from  his  youth,  and  in  the  orthodox  bowers 
which  Isis  waters,  the  dogmas  of  the  Tory  creed 
in  all  their  purity  and  vigor.  By  these  dogmas 
he  abided  through  his  whole  life  with  a  stead- 
fastness, and  even  to  a  sacrifice  of  power, 
which  sets  at  defiance  all  attempts  to  question 
their  perfect  sincerity.  Such  as  he  was  when 
he  left  Oxford,  such  he  continued  above  sixty 
years  after,  to  the  close  of  his  long  and  pros- 
perous life :  the  enemy  of  all  reform,  the 
champion  of  the  throne  and  the  altar,  and  con- 
founding every  abuse  that  surrounded  the  one 
or  grew  up  within  the  precincts  of  the  other 
with  the  institutions  themselves;  alike  the 
determined  enemy  of  all  who  would  either 
invade  the  institution  or  extirpate  thcabnae.'' 

This  phase  of  his  political  character  was  well 
illustrated  by  an  incident  which  occurred  in 
his  old  age,  and  which  is  mentioned  by  Twisa 
in  his  biography.  In  1834,  in  company  with 
the  Duke  of  Wellington,  he  attended  the 
commemoration  exercises  at  the  University  of 
Oxford,  when  his  grandson  received  his 
degree.     The    distinguished    couple  were  of 
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-conne  receired  with  mach  SdtUf  apd  their 
appearance  in  public  was  OTerywhere  greeted 
with  rapturous  applause.  But  of  all  the  honors 
heaped  upon  him  on  this  occasion,  the  vener- 
able chancellor  was  best  pleased  with  an 
incident  which  he  afterwards  related  in  these 
words :  "  I  will  tell  you  what  charmed  me  reiy 
much  when  I  left  the  theatre,  and  was  tiying 
to  go  to  my  carriage ;  one  man  in  the  crowd 
shouted  out^  <  There's  old  Eldon;  cheer  him, 
for  he  never  ratted!'  I  was  very  much 
delighted,  for  I  never  did  ral  I  will  not  say 
I  have  been  right  through  life — I  may  have 
been  wrong— >but  I  will  say  that  I  have  been 
consistent.'' 

But  his  conservatism  in  politics  was  the 
conservatism  of  conviction,  and  not  of  fear. 
No  minister  was  ever  bolder  in  public  emer- 
gencies. And  in  a  great  political  crisis,  with 
a  cabinet  fiilllng  in  pieces  around  him,  the 
countiy  in  jeopardy,  and  the  monarchy  appar- 
ently tottering  to  its  foundation,  Eldon  arose  to 
the  full  measure  of  the  occasion,  and  marshalled 
his  forces  with  the  coolness  and  daring  of  a 
veteran  general.  With  a  consummate  skill  in 
mastering  men,  and  a  still  rarer  fiicility  in 
mastering  kings,  and  with  a  coursge  that  in 
political  crises  was  simply  sublime,  he  was  the 
*man  of  all  others  to  lead  a  forlorn  hope  in  an 
attempt  to  save  his  party  or  his  ministry  from 
utter  annihilation.  And  yet  he  never  rose  to 
the  dignity  of  statesmanship.  He  could  build 
cabinets,  but  when  built  he  could  propose  no 
great  measures  of  policy  or  reform  for  their 
perpetuation.  With  the  boldness  to  defend 
existing  abuses  in  the  law,  in  the  Church,  and 
in  the  State,  he  lacked  the  courage  and  inclina- 
tion to  originate  great  measures  of  State  to 
peq;ietuate  a  ministry  which  he  had  created  or 
conserved. 

In  no  feature  of  his  political  career  is  his 
intense  Toryism  more  apparent  than  in  his 
li^long  struggle  against  Catholic  emancipation 
and  the  removal  of  political  disabilities  from 
members  of  the  Bomish  Church.  Beginning 
as  early  as  1789,  for  forty  years  the  question 
of  Catholic  emancipation  was  a  controlling 
question  in  English  politics;  and  for  forty 
years  Eldon  was  the  leader  of  the  conservative 
forces  of  Church  and  State  in  opposition  to  the 
measure.  At  first  the  odds  were  largely  in  his 
&vor,  and  every  bill  looking  toward  a  removal 


of  the  disabilities  was  defeated  by  immense 
majorities.  But  during  the  later  years  of  the 
struggle  he  fought  the  fight  with  constantly- 
waning  majorities,  until  1829,  when  the 
measure  became  a  law.  As  indicating  the 
intensity  of  his  prejudice  in  this  direction, 
when  debating  the  king's  message,  in  1829, 
which  contained  a  suggestion  for  the  removal 
of  the  disabilities,  Eldon  used  these  words :  "  If 
he  had  a  voice  that  would  sound  to  the  remotest 
comer  of  the  empire,  he  would  re-echo  the 
principle  which  he  most  firmly  believed :  thatt 
if  ever  a  Roman  Catholic  was  permitted  to  form 
part  of  the  legislature  of  this  country,  or  to 
hold  any  of  the  great  executive  offices  of  the 
government,  from  that  moment  the  sun  of 
Oreat  Britain  would  be  set  r' 

Bui  his  hostility  to  the  Catholics  was  political 
rather  than  religious.  And  while  his  leader- 
ship in  opposition  to  Catholic  eniancipation 
gained  for  him  a  degree  of  reverence  from  the 
followbrs  of  the  Established  Church  which  has 
been  accorded  to  few  laymen,  he  was  far  from. 
being  a  religious  man.  Byron  relates  that  on 
one  occasion,  when  the  House  of  Lords  was 
nearly  tied  on  one  of  the  debates  upon  the 
Catholic  question,  he  was  sent  for  in  great 
haste  to  a  ball,  which  he  reluctantly  left  to 
emancipate  6,000,000  of  people.  He  came  in 
late,  and  stood  just  behind  the  woolsack.  El- 
don turning  around  saw  Byron,  and  said  to  a 
peer  who  was  sitting  beside  him  on  the  wool- 
sack :  <<  Damn  them  !  They'll  have  it  now  1 
By  God  I  the  vote  that  is  just  'come  in  will 
give  it  to  them." 

Few  men  who  have  been  trained  for  the  bar, 
and  whose  ambition  has  been  professional,  and 
not  political,  have  attained  so  great  an  ascend- 
ancy in  politics,  or  have  been  so  positive  a 
power  in  the  State  for  so  long  a  period  of  time. 
For  thirty  years  Eldon  was  the  autocrat  of  the 
House  of  Lords.  He  ruled  them  in  all  matters 
of  law,  in  all  questions  of  Church,  and  in  most 
matters  of  State  and  of  politics.  From  his  first 
entry  into  the  Cabinet  he  became  a  positive 
element  In  English  politics,  and  during  the  long 
and  exciting  period  embracing  the  State  trials, 
the  Napoleonic  wars,  the  Orders  in  Council,  our 
War  of  1812,  the  final  overthrow  of  Napoleon, 
the  contest  for  Catholic  emancipation,  and 
even  down  to  the  passage  of  the  Beform  Bill, 
his  ascendancy  in  the  House  of  Lords,  and  his 
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leadership  of  the  conserratiTe  forces  in  Church 
and  State,  were  unquestioned. 

Indeed  his  entry  upon  public  life  was  at  a 
period  singularly  auspicious  for  one  of  his  con- 
serratiye  tendencies,  since  it  was  at  the  high- 
tide  of  reaction  in  England  from  the  demo- 
cratic doctrines  which  were  elsewhere  gaining 
ground  with  rapid  stride.  He  came  upon  the 
stage  in  the  beginning  of  that  wonderftd 
period  which  was  aptly  termed  by  Rousseau, 
«The  coming  Age  of  Bevolutions.''  Our 
colonies  had  declared  their  independence,  and 
had  achieyed  it  by  the  sword ;  the  first  mutter- 
ings  were  already  heard  of  the  coming  storm 
in  France,  and  when  that  storm  had  worn  itself 
out  and  spent  its  fury  there,  it  seemed  more 
than  probable,  in  the  growing  discontent, 
seditious  meetings,  and  treasonable  utterances 
everywhere  apparent,  that  the  scene  of  action 
was  likely  to  be  transferred  to  England.  In 
this  critical  Juncture  Scott  came  to  the  front  as 
the  defender  of  the  ancient  landmarks.  His 
I>ositlon  as  attorney  general  placed  him  in  the 
foreground  in  the  political  and  State  trials 
which  followed,  and  in  his  profession  and  in 
the  Cabinet,  in  Parliament,  and  everywhere, 
he  appeared  as  the  champion  of  the  Constitu- 
tion and  the  enemy  of  all  innovation  and 
reform.  In  the  heat  and  excitement  of  those 
troublous  times  he  addressed  himself  boldly  to 
the  task  of  crushing  out  the  new  republican 
philosophy.  And  by  force  of  his  genius,  daring, 
andi  ability  he  thus  became  the  recognized 
leader  of  the  conservative  forces  of  England. 

His  private  life  was  unsullied.  In  an  age 
whose  politics  were  none  too  clean,  whose 
morals  were  none  too  pure,  and  serving  a  king 
whose  profligate  career  brought  lasting  dis- 
grace upon  the  Euglish  monarchy,  Eldon  left 
behind  him  a  reputation  which  was  never 
assailed  by  his  most  bitter  political  enemies. 
The  most  charming  feature  of  his  private  life 
was  his  tender  devotion  to  his  wife.  The  Bessy 
who  had  won  his  yoimg  affections,  and  who 
had  deserted  home  tor  his  sake,  with  only 
poverty  staring  them  in  the  face,  remained 
through  life  the  supreme  mistress  of  his  affec- 
tions. When  she  was  no  longer  young  or  beau- 
tiful, and  when  her  infirmities  of  age  and 
peculiarities  of  temper  had  almost  wholly  de- 
prived Eldon  of  hospitable  intercourse  with  his 
friends,  he  still*  displayed  the  most  tender  and 


devoted  affection  toward  her,  and  never  wea- 
ried of  recounting  her  praises,  or  of  telling  the 
story  of  the  heroism  with  which  she  had  borne 
their  early  years  of  poverty.  Her  death,  which 
occurred  in  1831,  left  him  quite  broken  down, 
and  he  seems  never  to  have  fully  recovered 
from  the  shock. 

His  devotion  to  his  brother  William,  Lord 
Stowell,  is  also  worthy  of  note ;  and  the  warmth 
of  their  affection  is  manifest  in  all  their 
voluminous  correspondence,  which  covers  the 
entire  period  of  their  public  life.  Lord  Stowell 
was  the  elder  brother,  and  the  last  years  of  his 
Ufe  were  clouded  by  a  fidlure  of  his  mental 
fiieulties.  But  the  weakening  of  his  powers 
only  served  to  render  more  touching  the  fra^ 
temal  regard  between  the  two  brothers,  and 
the  elder,  notwithstanding  the  dar^  cloud 
which  was  closing  about  him,  seemed  conscious 
to  the  last  of  the  unwavering  tenderness  with 
which  <(  Jack  "  watched  over  him. 

His  life  after  resigning  the  great  seals  in 
1827  was  as  uneventful  as  that  of  most  ez- 
chancellors.  Be  seems  to  have  looked  with 
some  confidence  to  a  recall  to  the  woolsack, 
and  in  his  correspondence  for  some  years  after- 
wards there  are  traces  of  disappointment  that 
the  looked-for  summons  to  the  royal  closet  to 
again  receive  the  seals  did  not  come.  Cabinets 
were  made  and  unnuide,  ministers  came  and 
went,  a  new  sovereign  ascended  the  throne^ 
and  still  the  sturdy  old  Tory  was  left  in  hi£  re< 
tirement,  until  at  length  he  abandoned  all  hope 
of  being  recalled  to  power.  He  still  attended 
the  House  of  Lords,  howevChr,  and  took  an 
active  part  in  opposition  to  the  Reform  Bill,  as 
well  as  the  various  measures  of  law  reform 
which  the  disciples  of  Bentham  were  bringing 
forward.  His  last  speech  in  the  House  of 
Lords  was  delivered  July  25,  1834,  in  oppo- 
sition to  &  bill  for  the  construction  of  a  railroad, 
which  he  characterised  as  a  dangerous  inno- 
vation. 

He  had  outlived  his  time.  His  early  associ- 
ates in  politics  and  at  the  bar  were  all  gone. 
Beformers  in  government  and  the  law  were 
everywhere  confronting  him.  Catholic  eman- 
cipation had  become  a  &ct;  the  Reform  Bill 
was  a  thing  of  the  past ;  the  times  were  out  of 
joint.  With  universal  change  around  and 
about  him,  he  alone  continued  unchanged. 
Loyal  to  the  convictions  of  his  youth,  he  r»- 
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mained  the  last  of  his  school  of  politicianB  and 
of  lawyers.  Thus  he  awaited  patiently,  and 
even  hopefdily,  the  comming  of  that  event 
which  should  give  him  release.  He  died  Jan- 
nary  13,  1838,  at  the  age  of  eighty-six. — 
J.  L.  HiOB,  tfi  Southern  Law  RevieWj  Aug. 
Sept.  1878. 


RSCENT  UNITED  STATES  DECISIONS, 
[Continiied  from  |Mge  406.] 

Deviie  and  Legacy . — Stock  in  a  com'pany  was 
bequeathed  for  life,  with  remainder  to  several 
persons,  some  of  whom  were  also  residuary 
legatees,  and  others  were  not.  Pending  the 
life-estate,  the  company  increased  its  capital, 
giving  a  new  share  to  the  holder  of  each  old 
one,  on  making  a  certain  pajrment.  The 
executor  took  new  shares,  equal  to  the  number 
already  held  by  him,  and  paid  for  them  out  of 
the  estate.  J9^e^  as  between  the  special  and  the 
residuary  legatees,  that  the  former  was  entitled 
td  so  much  of  the  value  of  the  new  shares  as 
grew  out  of  the  accumulated  profits  of  the 
company. — Buthee  v.  Freeborn,  11  R.  1. 149. 

Divoree. — 1.  A  statute  of  Utah  Territory 
authorizes  the  granting  of  divorces  to  persons 
who  are  not,  but  wish  to  become,  residents  of 
the  Territory.  Seld,  that  a  divorce  granted 
under  this  statute  was  of  no  validity  outside 
the  Territory .-^ITocmI  v.  The  StaUj  66  Ind.  263. 

2.  By  statute,  suits  for  divorce  are  to  be  heard 
in  open  court.  Held,  that  such  a  suit  could  not 
be  referred,  even  by  consent  of  parties. — Hobart 
V.  Bobartf  45  Iowa,  601. 

3.  A  dtisen  of  Massachusetts  went  into  Maine, 
acquiring  no  domicil  there,  for  the  purpose  of 
obtaining,  and  did  fraudulently  obtain,  a  divorce 
for  a  cause  occumng  in,  but  not  a  cause  of 
divorce  by  the  law  of,  his  own  State ;  his  wife 
had  gone  to  New  York,  and  there  continued. 
ffeldf  (1)  that  the  court  in  Maine  had  no  juris- 
diction; (2)  that  its  decree,  though  reciting 
&cta  sufficient  to  give  jurisdiction,  was  not 
entitled  to  full  faith  and  credit  in  Massachusetts ; 
(3)  that  the  husband's  domicil  remaining  in 
Massachusetts,  the  wife  might  sue  for  a  divorce 
there,  though  not  residing  there  herself. — SewaU 
V.  Sewall,  122  Mass.  166. 

Dower. — ^A  man  conveyed  land  with  a  mill  on 
it ;  afterwards  the  mill  was  burnt ;  he  died,  and 
the  mill  was  rebuilt;  and  his  wife  claimed 


dower  in  the  land.  Held,  that  she  should  have 
it  according  to  the  value  of  the  land  when  the 
dower  should  be  assigned,  less  the  amount  by 
which  its  value  was  increased  by  rebuilding  the 
mill.— IFMteoM  V.  Campbell,  11  R.  I.  378. 

Eatement. — 1.  Land  was  sold,  with  a  house  on 
it  having  windows  overlooking  adjacent  land 
of  the  grantor.  Held,  that  the  grantor  could  * 
not  obstruct  the  windows  if  they  were  neces- 
sary to  give  light  and  air  to  the  house ;  other- 
wise,  if  sufficient  light  and  air  could  be  derived 
from  other  windows  opened,  or  which  might 
conveniently  be  opened,  elsewhere  in  the 
house. — Turner  v.  Thompton,  68  Ga.  268. 

2.  Defendant  dug  a  pit  on,  and  removed  soil 
from,  the  land  of  another,  for  his  own  benefit, 
and  with  the  owner's  license;  and,  by  the  ^ 
operation  of  natural  causes,  plaintilTs  adjoining 
land  fell  into  the  pit  Held,  that  defendant  was 
liable,  without  proof  of  negligence,  for  the  in- 
jury to  plaintiff's  land  in  its  natural  state,  but 
not  for  injury  to  structures  on  it. — QUmore  v. 
Driteoll,  122  Mass.  129. 

Evidence. — 1.  On  the  question  of  the  genuine-     * 
ness  of  a  sigiutture,  the  opinion  of  a  witness, 
based  on  inspection  of  photographic  copies  of 
the  signature  in  dispute  was  held  inadmissible. 
— Ebom  V.  Zimpleman,  47  Tex.  603. 

2.  On  a  criminal  trial,  the  prosecution  offered 
in  evidence  the  written  statement  of  an  absent 
witness,  not  sworn  to,  but  which  a  former 
attorney  of  the  prisoner  had  consented  to  have 
read  at  the  trial.  Held,  inadmissible  against  the 
prisonei's  objection,  on  the  ground  that  he  was 
constitutionally  entitled  to  be  confronted  with 
the  witness,  and  that  his  attorney  could  not 
waive  this  privilege.— ^^j^  v.  The  State,  2  Tex. 
Ot.  App.  216. 

Guaranty. — 1.  A  guaranty  was  made  of  pay- 
ment by  another  for  goods  to  be  sold,  not 
founded  on  any  present  consideration  passing 
to  the  guarantor,  and  to  continue,  by  its  terms, 
until  written  notice  should  be  given  of  its 
termination.  Held,  that  it  was  revoked  by  the 
death  of  the  guarantor. — Jordan  v.  Dobbine,  122 
Mass.  168. 

2.  Defendant  made  a  bond  to  plaintiff,  <<  to 
be  binding  one  year  only  from  date,"  conditioned 
that  a  third  person  should  pay  within  five  da3ra 
after  maturity  any  paper  discounted  by  plaintiff 
for  him.  Held,  that  paper  discounted  within 
tiie  year,  though  not  maturing  till  after  Its 
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ezpintton,  was  within  the  condition* — Dams  v.. 
Ocpekmd,  67  N.  Y.  127. 

Bwhand  and  Wife* — By  an  ante-nuptial  settle- 
ment, property  was  vested  in  trost  to  the  sepaiate 
use  of  the  wife  daring  her  life,  free  from  the 
control  of  her  intended  or  any  future  husband, 
and  after  her  death  to  such  persons  as  she 
should  appoint,  and,  in  de&ult  of  appointment, 
to  her  husband  and  children ,  should  they  sur- 
Tire  her.  The  wife  died  without  maldni?  any 
appointment,  having  previously  obtained  a 
divorce  for  adultery  of  the  husband.  Held,  that 
he  took  nothing  under  the  settlement,  though 
he  survived  her.-^Barelay  v.  Waringj  68  Ga.  86. 

Illegal  •  Contract. — Action  by  payee  against 
maker  of  a  promissory  note.  Hdd,  that  evidence 
V  was  admissible  to  show  that  the  note  was  made 
solely  to  protect  defendant's  property  from  his 
creditors,  and  under  an  agreement  that  it  should 
be  cancelled  at  his  request ;  and  that  these  facts, 
if  proved,  were  a  defence. — McCaudand  v. 
Ralston,  12  Nev.  196. 

Indictment. — An  indictment  for  forgery  of  a 
*  check  on  the  City  Bank  of  l>allas  purported  to 
set  out  the  tenor  of  the  check,  whereby  it 
appeared  to  be  drawn  on  the  City  Bank,  without 
designation  of  place.  Held^  that  the  indictment 
was  bad  for  repugnancy. — Roberts  v.  The  State, 
2  Tex.  Ct.  App.  4. 

Insurance  (Fire). — 1.  The  lessees  of  land 
erected  thereon  a  building,  which,  by  the  terms 
of  the  lease,  was  to  belong  to  the  lessor  at  the 
expiration  of  the  lease,  insured  the  building, 
describing  it  as  « their  building,  occupied  by 
them,  situated  on  leased  land,"  by  a  policy  con- 
ditioned to  be  void,  unless  the  interest  of  the 
assured  as  owner,  assignee,  factor,  lessee,  or 
otherwise,  should  be  truly  stated.  Held,  that 
the  policy  was  valid.— ^w^  v.  Springfield  Int. 
Co.y  122  Mass.  191. 

2.  A  policy  was  conditioned  to  be  void  if 
there  should  be  other  insurance,  not  mentioned 
in  it,  on  the  property  ;  and  contained  a  permis- 
sion for  $6,000  other  insurance.  In  an  action 
on  the  policy,  held^  that  the  insured  might  show 
that  he  notified  the  insurers  of,  and  they  con- 
sented to,  other  insurance  to  the  extent  of 
$8,000,  and  that  $6,000  was  written  in  the  policy 
by.  mistake. — Qreene  v.  Mquitable  F.  f  M.  Ins- 
Co.^  11  R.  I.,  434. 

3.  Partnership  property  was  insured  by  policy 
conditioned  to  be  void  in  case  of  any  transfer 


by  sale  or  otherwise.  One  partner  retired  from 
the  firm,  and  sold  his  interest  therein  to  the 
others;  after  which  a  loss  happened.  Held^ 
that  the  policy  remained  in  force. — Texas  Ins^ 
Co.  V.  Cohen,  47  Tex.  406. 

4.  Goods  stored  in  a  town  occupied  by  the 
United  States  troops  during  the  war  were  in- 
sured against  fire  by  a  policy  exempting  the 
insurers  from  liability  for  damage  by  fire  aria- 
ing  by  any  invasion,  insurrection,  riot,  or  civil 
commotion,  or  by  the  act  of  any  military  or 
usurped  power.  The  town,  being  attacked  by 
a  superior  force  of  the  enemy,  was  abandoned 
by  the  troops,  who,  by  the  order  of  their  com- 
manding officer,  set  fire  to  a  building  contain- 
ing military  stores,  to  prevent  their  fiilling  into 
the  enemy's  hands.  The  fire  spread  to  the 
building  containing  the  goods  insured,  and 
destroyed  them.  Held,  that  the  insurers  were 
not  liable. — [AStna"]  Ins.  Co.  v.  Boon,  95  U.  8. 
117  ;  reversing  s.  c.  12  Blaichl.  24  ;  40  Coim. 
675. 

5.  The  owner  in  fee  of  land  caused  the 
buildings  on  it  to  be  insured  by  policy  con- 
ditioned to  be  void,  <<  if  the  interest  of  the 
assured  be  other  than  the  entire  unconditional 
and  sole  ownership  of  the  property,  or  if  the 
buildings  insured  stand  on  leased  ground,"  un- 
less it  should  be  so  expressed  in  the  policy. 
The  land  was  in  fiict  let  for  a  term  of  years^ 
and  this  was  not  expressed  in  the  policy.  Held, 
no  breach  of  the  condition. — Insurance  Co.  v. 
Haven,  95  U.  8.  242. 

6.  The  owners  of  certain  whiskey  procured 
insurance  on  "  whiskey,  their  own  or  held  by 
them  on  commission,  including  government 
tax  thereon  for  which  they  may  be  liable." 
They  were  so  liable  as  sureties  on  the  bond  of 
the  distiller  in  whose  warehouse  the  whiskey 
was.  Held,  that  this  interest  was  insurable, 
and  covered  by  the  policy  ;  and  judgment 
having  been  recovered  against  the  assured  in  a 
suit  on  the  bond,  which  the  insurers  had  been 
requested,  and  had  declined,  to  defend,  hdd, 
that  the  insurers  were  liable  for  the  amount  of 
that  judgment. — [Oermainia'\  Ins.  Co.  v.  7%09i^ 
son,  95  U.  8.  647. 

Insurance  {Life). — 1.  By  a  policy  of  insurance 
the  statements  in  the  application  were  made 
warranties.  These  statements  were  written  by 
the  medical  examiner  of  the  insurers,  to  whom 
the  assured  told  the  truth  about  his  health,  but 
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by  whose  advice  some  of  the  questions  were 
nntnily  answered.  Meld,  that  the  physician 
was  not  the  insnier's  agent  to  fiil  out  the  appli- 
cation, and  tliat  they  were  not  bound  by  his 
acts. — Flynn  y.  Equitable  L,  Jtturanee  Society^ 
e7  N.  Y.  600. 

2.  An  assignment  of  a  policy  of  ]Me  insur- 
ance to  one  who  had  no  interest  in  the  life  of 
the  assured,  held,  YBlid.-^Clark  y.  Allen,  11  R.  I. 
439. 

Ifuuranee  {Marine). — A  Tessel  was  insured  at 
and  from  Honolulu,  via  Baker's  Island,  to  a 
port  of  discharge  in  the  United  States,  "  the 
risk  to  be  suspended  while  the  vessel  is  at 
Baker's  Island  loading."  Beld,  that  extrinsic 
evidence  was  admissible  to  show  that  Baker's 
Island  was  a  dangerous  anchorage,  with  no 
harbor,  visited  only  for  the  purpose  oi  loading 
guano ;  and  that,  in  view  of  these  fiicts,  the 
effect  of  the  policy  was  to  suspend  the  risk 
while  the  vessel  was  at  the  island,  whether 
actually  engaged  in  the  process  of  loading  or 
not.— J2M(f  V.  MerehanW  Int.  Co.,  95  U.  S.  23. 

Inierm. — ^An  agent  had  in  his  custody  for 
many  years,  among  other  property  of  his  prin- 
cipal, a  bond  made  by  himself  to  the  principal. 
He  computed  the  interest,  and  compounded  it 
every  year,  and  charged  the  amount  against 
himself  on  his  books ;  and,  at  the  termination 
of  his  agency,  stated  an  account  with  his  prin- 
cipal, including  the  amount  so  due  on  the  bond 
with  compound  interest.  He  had  made  pay- 
ments from  time  to  time  on  the  bond,  which 
would  have  more  than  satisfied  it  if  simple 
interest  only  had  been  reckoned  on  it.  In  an 
action  on  the  account  stated,  held,  that  no 
promise  to  pay  compound  Interest  was  implied 
by  the  statement,  or,  if  any  was  implied,  that 
it  was  without  consideration. — Tounff  v.  Hillj 
67  N.  Y.  162. 

Judgt.-^L  prisoner  convicted  and  sentenced 
by  a  judge  who  had  been  regularly  appointed, 
and  who  had  continued  to  act  as  such  publiclyi 
no  other  person  having  been  appointed  in  his 
stead,  sought  to  be  discharged  by  haheae  earput 
on  the  ground  that  the  judge  was  disqualified 
under  the  Constitution,  by  reason  of  having 
taken  a  seat  in  the  legislature.  Beld,  that  he 
was  at  any  rate  a  judge  de  faetOf  and  that  his 
tiUe  could  not  be  inquired  into  on  this  process. 
— Shaehoirie  Caee,  122  Mass.  445  ;  Ex  parte  OaU, 
2  Tex.  Ct.  App.  497,  s.  P. 


Judgment. — After  a  general  verdict  of  guilty 
on  an  indictment  containing  several  counts  for 
distinct  offences,  the  prisoner  was  sentenced  on 
some  of  the  counts  to  imprisonment^  and  was 
imprisoned,  and  the  case  was  not  continued. 
ffeldj  that  he  could  not  be  brought  up  at  an- 
other term,  and  sentenced  on  another  count 
though  the  first  sentence  was  erroneous. — Cam" 
monweaUh  v.  Foeterj  122  Mass.  317. 

Jurjf. — The  judge  presiding  at  a  criminal  trial 
set  aside  a  juror  as  unfit,  of  his  own  motion, 
without  challenge  by  either  party.  Held, 
proper. — State  v.  Lartigue,  29  La.  Ann.  642. 

Larceny. — 1 .  The  prisoner  sold  an  impounded 
horse,  claiming  to  own  it,  but  in  &ct  knowing 
that  he  had  no  right  to  it ;  and  the  purchaser 
took  it  away  from  the  pound.  Eeld,  that  the 
prisoner  was  guilty  of  larceny. — State  v.  Hunt, 
45  Iowa,  673. 

2.  The  prisoners,  by  fraudulent  devices,  and 
with  felonious  intent  to  convert  the  prosecutor's 
money  to  their  own  use,  induced  him  to  deliver 
it  temporarily,  for  a  specific  purpose,  to  one  of 
them,  and  then,  without  his  consent^  converted 
it  to  their  own  use.  Held,  that  they  were  guilty 
of  larceny. — Loomie  v.  People,  67  N.  Y.  322. 

Leau. — See  Insurance  (/Vre),  1,  5,  Tax,  2. 

Legacy. — ^See  Heviae  and  Legacy. 

Limitations,  Statute  q^ — An  indorsement  of 
part  payment  on  a  note  was  written,  but  not 
signed,  by  the  maker  *,  it  being  orally  agreed 
between  him  and  the  holder  that  such  indorse- 
ment should  be  deemed  a  payment;  but  no 
money  or  other  valuable  consideration  was 
actually  paid.  Held,  that  such  indorsement 
would  not  take  the  note  out  of  the  Statute  of 
Limitations. — Blanehard  v.  Blanchard,  122  Mass. 
558. 

Lost  Property. ^-VleAniifi  bought  an  old  safe, 
and  left  it  with  defendant  to  sell,  permitting 
him  to  use  it  in  the  mean  time.  On  examining 
it,  defendant  found  a  roll  of  bank-bills  hidden 
between  the  outer  casing  and  the  lining.  Held, 
that,  as  against  plaintiff,  he  had  a  right  to  keep 
the  \A\\%.-^Dutfee  v.  Jones,  11  R.  I.  588. 

Master  and  Servant. — 1 .  A  servant  of  a  railway 
company,  employed  to  work  on  its  track,  was 
run  over  and  injured  by  a  locomotive,  through 
the  negligence  of  the  engineer.  Held^  that  the 
company  was  liable ;  but  that  evidence  that  the 
servant  had  a  funily,  whom  he  could  not  sup- 
port by  his  labor  since  his  ii^ury,  was  inadmia- 


420 


THE  LEGAL  NEWS. 


Bible  on  the  question  of  damages. — PttUburg^  Ft 
Wayne^  #  Chicago  Ry.  Co.  ▼.  Powen^  74  111.  341. 

2.  A  serrant,  hired  for  a  year  to  work  in  the 
lumber  trade,  embarked  in  the  same  trade  on 
his  own  account,  ffeld^  that  his  master  might 
discharge  him  within  the  year,  though  he  gave 
his  whole  time  and  attention  to  the  master's 
business. — Dieringtry,  Meyer^  42  Wis.  311. 

Mortgage. — A  power  of  sale  in  a  mortgage  was 
executed  after  the  death  of  the  mortgagor,  and 
a  surplus  remained,  after  paying  the  debt,  in 
the  hands  of  the  mortgagee.  Htld^  that  the 
administrator  of  the  mortgagor  could  maintain 
no  action  to  recover  it^^Chafee  y.  Franklin^  11 
B.  I.  678. 

Mvme^p<U  Corporation. — 1.  A  city  owned  a 
wharf,  and  was  entitled  to  take  tolls  for  its  use. 
A  vessel  lying  at  the  wharf  was  injured  by 
striking  a  stake  under  water,  which  could  not 
be  seen  at  low  tide.  Bdd,  that  the  city  was 
liable,  and  no^e  the  less  so  because  another 
corporation  was  required  by  statute  to  remove 
obstructions  firom  the  stream,  or  because  the 
United  States  occasionally  dredged  the  stream, 
or  because  the  city  received  no  tolls  from  the 
owners  ot  the  Yeweh—Peteraburg  v.  Applegarth^ 
28  Qratt.  321. 

2.  A  child  attending  a  public  school  in  a 
school-house  provided  by  a  city,  under  the  duty 
imposed  on  it  by  general  laws,  cannot  maintain 
an  action  against  the  city  for  an  injury  suffered 
by  reason  of  the  unsafe  condition  of  a  staircase 
in  the  school-house,  over  which  he  is  passing.^ 
HiU  V.  Boftotiy  122  Mass.  344.  [See  this  case 
for  a  very  full  discussion  of  the  liability  of  cities 
and  towns  to  a  private  action  for  neglect  of 
public  duty.]  And  see  Aktrich  v.  Tripp^  11 
B.  I.  141,  contra. 

3.  A  city,  by  changing  the  grade  of  a  high- 
way, as  it  had  power  by  statute  to  do,  caused 
surface  water  to  flow  into  the  plaintiffs  cellar. 
Held^  that  the  city  was  liable  to  the  plaintiff.^ 
Inman  v.  Tripp,  11  B.  I.  520. 

4.  The  Constitution  of  Missouri  forbids 
municipal  corporations  to  become  stockholders 
in,  or  to  loan  their  credit  to,  any  company,  un- 
less two-thirds  of  the  qualified  voters  of  such 
municipal  corporation,  at  a  regular  or  special 
election  to  be  held  therein,  shall  assent  thereto. 
Held,  that  the  assent  of  two-thirds  of  the  voters 
actually  voting  at  the  election  was  sufficient. — 
Com  County  r.  JohMton^  95  U.  S.  360. 


Negligence. — ^The  steerage  of  a  ship  at  quar- 
antine was  ftimigated,  after  excluding  pasaengers, 
by  order  of  the  health  officers,  with  a  poisonous 
substance,  put  in  open  vessels  ;  afterwards,  the 
steward  sent  the  passengers  back,  but  neglected 
to  remove  one  of  the  vessels,  as  he  had  been 
directed  by  the  health  officer  to  do,  though  he 
removed  the  others ;  and  the  child  of  a  passen- 
ger drank  from  the  vessel,  fell  sick,  and  died. 
Held,  that  the  master  of  the  ship  was  liable.— 
Kennedy  v.  Ryall,  67  N.  T.  379. 

New  TruU.'^A.  and  B.  were  indicted  and  tried 
jointly.  A.  was  acquitted ;  and  B.  was  convicted, 
and  moved  for  a  new  trial,  on  the  ground  that 

A.  could  give  evidence  for  him.  But  as  it  did 
not  appear  that  a  severance  was  asked  for  before 
trial,  or  an  acquittal  of  A.  during  the  progress 
of  the  trial,  to  enable  him  to  testify,  nor  that 

B.  was  ignorant  till  after  trial,  of  the  foct  that 
A.  could  give  evidence,  a  new  trial  was  refused. 
—StaU  V.  Woodworth^  28  La.  Ann.  89. 

Notary. — ^A  notary  public  certified  an  ac- 
knowledgment on  documents  which  he  knew  to 
be  foiged.  Held,  that  the  sureties  on  his  official 
bond  were  liable  for  damages  caused  by  his 
act. — Rochertttu  v.  Jonea,  29  La.  Ann.  82. 

3ruManetf.^Action  for  suffering  water  to  col- 
lect on  defendant's  land,  whence  it  overflowed 
on  and  injured  plaintiff's  land.  Heid,  that 
defendant  was  liable,  though  he  had  done  all 
in  his  power  to  carry  the  water  off  safely. — JuUt 
V.  Hughee,  67  N.  Y.  267. 

Officer. — Defendant,  a  sheriff,  having  attached 
goods  as  the  goods  of  A.,  at  plaintiff's  suit, 
afterwards  released  them,  on  B.'s  claiming  them 
as  his,  though  plaintiff  offered  to  indemnify  him 
for  holding  them.  Held,  that  defendant  was  not 
liable  at  all  events ;  but  that  the  burden  was  on 
him  to  show  that  the  goods  did  not  belong  to 
A.-'Wadaworth  v.  WalUker,  45  Iowa,  395. 

Power. — ^A  will  appointed  three  executors, 
with  power  to  sell  land ;  and  land  of  the  testa- 
tor was  sold  and  conveyed,  with  the  consent  of 
all,  but  by  the  deed  of  one  alone.  Held,  that 
the  power  was  defectively  executed,  but  that 
equity  would  aid  it. — Oiddinga  v.  BuUer,  47  Tex. 
535.    Bee  MiUa  v.  MiUa^  28  Gratt.  442. 

Trade-mark. — ^The  name  «<  Bethesda,"  implied 
to  a  mineral  spring,  and  used  as  a  mark  on 
barrels  in  which  water  from  the  spring  is  sold, 
held,  entitled  to  protection  as  a  trade-ma^. — 
Dunbar  v.  Olenn^  42  Wis.  118. 
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ToL.  I.         SEPTEMBER  7,  1878.        No.  36. 

ENGLISH  JUDICIAL  CIRCUITS, 

Those  who  have  lived  in  long  and  familiar 
contact  with  a  system  seldom  feel  disposed  to 
thrust  it  aside,  whatever  may  he  its  patent 
disadvantages  and  defects.    In  legal  reforms 
the  judges  are  often  the  last  to  summon  energy 
to  press  for  a  change  which  seems  desirable  to 
outsiders,  and  even  when  one  member  of  the 
bench  assumes  the  task  of  urging  reforms,  his 
brethren  are  apt  to  treat  his  efforts  coldly.    The 
report  of  the  English  judges  on  the  subject  of 
Circuits  seems  to  afford  a  fresh  illustration  of 
this.    A  committee  of   six  members  of  the 
l)ench  —  Lord  Chief  Justice  Coleridge,  Lord 
Justice   Brett,  Mr.  Justice  Lush,  Mr.  Justice 
Manisty,  Mr.  Justice  Lindley,  and  Baron  Hud- 
dleston — ^was  recently  appointed  to  consider,  in 
conjunction  with  the  Attotney  and  the  Solicitor 
General,  the  working  of  the  present  Circuit 
system.    It  answered  the  questions  submitted 
to  it  in  April,  and  a  Parliamentary  Betum  has 
now  been  issued  containing  the  answers  of  the 
judges  and  some  comments  by  the  Home  Sec- 
retary upon  them.    Five  questions  had  been 
propounded  by  Lord  Cairns  and  Mr.  Cross,  to 
which  they  invited  replies  from  the  eminent 
personages  we  have  named.    They  desired  to 
know  what,  on  the  assumption  that  there  are 
to  be  four  gaol  deliveries  yearly,  are  the  most 
convenient  seasons   for    holding  them;    how 
Quarter  Sessions  can  be  best  made  to  work  in 
with  the  Assizes ;   whether  it  is  desirable  to 
enlarge  the  jurisdiction  of  Quarter  Sessions; 
how  the  system  of  grouping  counties  for  As- 
sizes has  worked  in  practice  ;  whether,  by  the 
total  or  partial  abolition  of  commission  days, 
by  the  despatch  of  a  single  judge  to  certain 
Circuits,  or  in  any  other  way,  judicial  time  on 
Circuits  can  be  economized ;  and,  lastly,  how 
the  judicial  needs  of  Leeds,  Liverpool,  Man- 
chester, and  Surrey  for  the  trial  of  Nisi  Prius 
cases  can  be  met. 

In  reply,  the  Committee,  who  must  be  taken 
to  represent  pretty  fairly  the  mind  of  the  Eng- 
lish Bench,  agree  in  recommending  very  little. 


and  seek,  by  expressing  dissent  and  doubt  on 
several  of  the  changes  contemplated  or  adopted, 
to  check  the  ardor  of  the  Lord  Chancellor  for 
reform.    If  there  are  to  be  four  annual  circuits, 
the  Committee  think  that  there  should  be  a 
winter  circuit  and  a  summer  circuit  for  the  trial 
both  of  civil  and  of   criminal  business,  and 
spring  and  autumn  circuits  for  criminal  trials 
only.   But  the  Committee  all  agree  in  disputing 
the  assumption  that  four  gaol  deliveries  are 
necessary.    The  reasoning  by  which  they  sup- 
port their  views,  according  to  the  Timet  sum- 
mary, is  peculiar.    <<They  cannot  deny  that 
prisoners  are  sometimes  at  present  detained  too 
long  in  gaol,  but  they  assert  that  it  is  a  question 
altogether  of  relative  inconvenience.  Prisoners, 
the  judges  declare,  are  generally  guilty.    Even 
of  those  who  are  acquitted  only  a  minority  are 
innocent.    Of  the  very  few  innocent  prisoners, 
an  inconsiderable  minority  are  kept  in  gaol  un- 
reasonably long.    Such  g^evances  as  are  suf- 
fered might  be  rendered  infinitesimal  by  a  more 
liberal  use  of   the  power  of   setting  persons 
accused  of  minor  offences  at  liberty  on  bail  or 
even  on  their  own  recognizances.    The  Com- 
mittee deprecates  with  almost  unjudicial  ve- 
hemence the  transfer  from  guilty  shoulders  of 
what  it  considers  the  present  very  slight  and 
avoidable  inconvenience   to  the  undoubtedly 
innocent  judges,  barristers,  solicitors,  sheriffs, 
grand  and  petty  jurors,  prosecutors,  and  wit- 
nesses.   Are  all  these  respectable  and,  many  of 
them,  prosperous  gentlemen,  who,  the  report 
indignantly  puts  it,  <  as  a  rule,  are  much  better 
than  even  the  innocent  prisoners  in  worth  and 
character,'  to  be  kept  loitering  about  a  court  or 
rushing  about  the  country  ev6ry  three  months 
in  order  that  an  innocent  girl  may  not  be  held 
for  five  months  grinding  her  heart  out  in  gaol 
on  suspicion  of  a  larceny  she  is  proved  after  a 
ten  minutes'  trial  never  to  have  committed  7  '* 
On  this  point,  however,  the  report  is  not  likely 
to  have  much    weight.    Mr.  Cross  expresses 
himself  as  confident  that  no  Minister  on  either 
side  of  the  House  "  would  venture  to  propose 
such  a  retrograde  measure  as  the  abolition  of 
the  fourth  Assize  which  has  now  been  provided 
for  by  Parliament." 

On  the  question  of  grouping  counties,  in 
order  to  save  judicial  time,  the  Committee 
entreat,  that  "at  whatever  cost  of  inconve- 
nience to  the  judges,"  the  system  be  abandoned. 
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It  18  condemned  hj  them  as  imponng  an  an£dr 
burden  of  duty  on  the  sheriflfs  and  grand  jurors 
of  the  central  county  in  a  group  In  which  the 
Assises  are  pmctically  sure  to  be  held.  It  is 
alleged  to  be  cruel  to  the  petty  juiymen,  drag- 
ged scores  of  miles  from  their  homes,  and 
detained  throughout  a  lengthened  Assize  till 
the  whole  list  is  gone  through.  It  is  unjust  to 
prisoners  themselves,  who  might  afford  to  bring 
witnesses  from  a  dozen  miles  away,  but  not 
from  seventy  or  eighty,  and  who,  if  acquitted, 
find  themselves  <<  turned  loose  on  the  world  fur 
from  their  own  home  and  from  any  one  who 
knows  them." 

On  the  subject  of  Assises  and  Quarter  Ses- 
sions, the  judges  recommend  a  system  somewhat 
like  that  which  was  introduced  in  this  Province 
some  yean  ago — ^that  is,  disposina:  of  trifling 
charges  at  intermediate  Sessions,  while  graver 
offences  are  reserved  for  the  Queen's  Bench. 
The  Committee  are  unanimous  against  any 
radical  enlargement  of  the  jurisdiction,  but,  as 
a  concession,  are  not  absolutely  opposed  to  its 
extension  to  the  trial  of  simple  burglaries  in 
which  no  personal  violence  has  been  used. 
Five  of  the  members  recommend  that  the 
Judges  of  Assize  should  at  every  Circuit,  as 
now  on  the  Winter  Commission,  be  exempted 
frt>m  the  obligation  to  deliver  the  gaols  of  any 
but  prisoners  committed  for  trial  at  the  Assizes. 
Lord  Justice  Brett  differs  from  the  rest  on  this 
point.  All  would  probably  agree  with  him  in 
desiring  that  <<the  Assizes  and  the  Sessions 
should  be  treated  as  one  judicial  machine  for 
trying  prisoners."  The  Committee  generally, 
however,  hold  that  this  can  be  best  effected  by 
dividing  the  gaol  inmates  Individually  between 
the  Assizes  and  the  Quarter  Sessions.  Lord 
Justice  Brett's  view  is  that,  without  special 
injustice  or  inconvenience,  prisoners  charged 
with  serious  offences  may  be  left,  in  gaol  for 
some  three  months,  but  that  other  prisoners 
should  be  convicted  or  acquitted  within  eight 
weeks  at  furthest.  By  the  plan  he  proposes 
Sessions  would  be  held  in  the  intervals  between 
the  several  Assizes,  and  persons  accused  of 
Quarter  Sessions  crimes  would  be  triable  either 
at  Sessions  or  at  Assizes,  which  ever  migth  be 
held  first.  Besides  the  speedier  clearance  of 
the  gaols,  an  incidental  benefit,  the  Lord  Jus- 
tice believes,  would  result  from  the  greater 
uniformity  of  punishment  likely  to  be  attained 


by  submitting  occasionally  offences  commonly 
tried  by  the  permanent  and  unpaid  local  magis- 
tracy to  the  trained  and  various  minds  of  the 
Judges  of  the  Superior  Courts. 

We  referred  not  long  ago  to  Mr.  Justice  Haw- 
kins' fondness  for  seeing  a  sheriff  in  uniform.  His 
brethren,  apparently,  are  not  less  careful  to 
abate  no  jot  of  official  pomp.  It  had  been 
suggested  by  Sir  James  Stephen  that  what  are 
known  as  "commission  days"  might  well  be 
added  to  the  ordinary  time  at  the  disposal  of 
the  judges  holding  circuits ;  but  the  committee 
warmly  protest  against  the  abolition  of  the 
pomp  and  ceremony  usual  on  these  occasions. 


CONTRIBUTORY  NEGLIGENCE. 

The  doctrine  of  contributory  negligence  has 
of  late  years  assumed  great  importauce  in  our 
courts.  We  have  thought  it  might  be  useful  to 
collect  and  review  the  principal  cases  on  this 
subject  in  our  Court  of  Appeals,  and  occasion- 
ally accompany  them  with  some  remarks. 

B^iUMi  V.  iTiMbofi  Rioer  Railroad  Co.,  18  K.  T. 
248. — In  this  case  the  intestate  was  found  lying 
dead  on  the  defendants'  track,  having  been  run 
over  by  their  cars.  How  he  came  there  was 
not  shown.  It  was  held,  that  although  the 
burden  is  on  the  plaintiff  to  show  affirmatively 
that  he  was  guiltless  of  any  negligence  proxim- 
ately contributing  to  the  ii^ury,  yet  direct  evi- 
dence to  disprove  such  negligence  is  not 
required  in  the  first  instance ;  but  where  there 
is  conflicting  evidence,  the  preponderance  must 
be  with  the  plaintiff  to  enable  him  to  recover. 
In  this  case,  as  the  death  was  the  combined 
result  of  the  presence  of  the  deceased  on  the 
track,  and  the  passing  of  the  cars  over  his  body, 
it  was  held  that  the  jury  should  have  been  in- 
structed that  "  the  only  question  for  them  to 
decide  was,  whether  by  the  exercise  of  reason- 
able care  and  prudence,  after  the  deceased  was 
discovered,  the  driver  might  have  saved  his 
life."  The  judgment  was  reversed,  for  the 
reason  that  the  judge  charged  the  jury  that,  in 
order  to  exempt  the  defendant^  the  negligence 
of  the  defendant  must  direeUy  have  contributed 
to  the  injury. 

Remarki.^^ln  the  syllabus,  and  in  the  note  at 
the  close  of  the  report  of  this  case,  of  the  dis- 
cussion  among  the  judges  as  to  what  ground 
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they  should  put  the  reversal  on,  the  idea  Is  put 
forward  that  negligence  on  the  part  of  the 
plaintiff  Is  never  presumed.  This  seems  t«  be 
a  mere  form  of  words.  The  proposition  is 
probably  true,  but  it  is  of  comparatiTely  little 
importance,  for  the  bmxlen  of  establishing  an 
absence  of  contributory  negligence  is  still  on 
the  plaintiff,  and  it  ifiust  appear  from  all  the 
evidence  at  the  close  of  the  case.  It  is  simply 
a  matter  regarding  the  right  to  ask  for  a  non- 
suit. As  Judge  Strong  here  sf^s,  <<  it  would 
be  enough,  if  the  proof  introduced  of  the  neg- 
ligence of  the  defendants  and  the  circumstances 
of  the  injury,  prima  facie  established  that  the 
injury  was  occasioned  by  the  negligence  of 
the  defendants,  as  such  evidence  would  exclude 
the  idea  of  a  want  of  due  care  by  the  intestate 
aiding  the  result." 

SUvet  V.  Otwego,  etc.y  Co.  id.  422. — The 
plaintiff  approached  the  crossing  without  look- 
ing to  see  if  there  was  a  train  within  sight,  and 
attempting  to  cross,  was  injured  by  an  engine. 
The  court  say  :  <<  Ordinary  regard  for  his  own 
safety  would  have  prompted  him,  as  he  ap- 
proached the  crossing,  to  see,  as  he  might  well 
have  done,  whether  the  cars  were  not  also  ap- 
proaching. It  is  obvious  that  a  single  look 
would  have  saved  him  from  the  disaster  with 
which  he  met.  •  *  •  That  the  plaintiff 
should  have  entirely  omitted  to  look  was  the 
extreme  of  carelessness.  8uch  carelessness  is 
entirely  inconsistent  with  a  right  to  recover 
damages  founded  upon  the  negligence  of  the 
defendants.  The  plaintiff  is  himself  the  author 
of  his  own  injury.    Nonsuit  was  sustained. 

Bemarks. — This  was  not  unanimous.  Three 
judges  dissented,  holding  ^*  that  the  object  of 
the  statute  requiring  the  ringing  of  the  bell  or 
sounding  the  whistle  was  to  put  persons,  neg- 
ligently approaching  a  crossing,  upon  their 
guard;  and  the  question  whether  the  neg- 
ligence of  the  plaintiff  was  such,  that,  if  the 
proper  signals  had  been  given,  he  would  still 
have  been  injured,  was  one  which  should  have 
been  submitted  to  the  jury."  That  is  to  say, 
whether,  under  all  the  circumstances,  the  de- 
ceased was  negligent,  was  a  question  for  the 
jury. 

Johnetm  v.  Hudion  River  Railroad  Co.,  20  N.  T.  65. 
— The  deceased,  a  sober  cartman,  was  found 
dead  upon  fhe  track,  under  the  circumstances 
authorizing  the  inference  that  he  had  fastened 


his  horse,  and  was  groping  in  the  dark  to  find  a 
safe  passage  for  his  team,  when  struck  by  de- 
fendants' car.  There  was  an  open  sewer 
obstructing  the  street,  which  the  deceased  had 
to  cross  to  reach  his  home,  and  the  passage  left 
was  narrow  and  difficult.  A  horse  car  of  the 
defendants  was  proceeding,  on  a  dark  evening, 
without  bells  or  light,  on  the  track  in  question. 
ffeldj  that  the  tendency  of  the  defendant's  con- 
duct was  so  dangerous,  as  in  the  absence  of  any 
other  evidence  than  the  presumption  that  the 
deceased  had  the  same  regard  for  his  safety  as 
other  men,  to  authorize  the  attributing  of  the 
accident  to  the  negligence  of  the  defendant,  and 
the  refusal  of  a  nonsuit.  The  court  say  :  "  It 
is  not  a  law  of  universal  application  that  the 
plaintiff  must  prove  affirmatively  that  his  own 
conduct  on  the  occasion  of  the  injury  was  cau- 
tious and  prudent.  The  oniu  prohandi  in  this, 
as  in  most  other  cases,  depends  upon  the  dis- 
position of  the  affiEdr  as  it  stands  upon  the  un- 
disputed facts.  Thus  if  a  carriage  be  driven 
furiously  upon  a  crowded  thorongh&re,  and  a 
person  is  run  over,  he  would  not  be  obliged  to 
prove  that  he  was  cautious  and  attentive,  and 
he  might  recover  though  there  were  no  wit- 
nesses of  his  actual  conduct.  The  natural 
instinct  of  self-preservation  would  stand  in  the 
place  of  positive  evidence,  and  the  dangerous 
tendency  of  the  defendant's  conduct  would  cre- 
ate so  strong  a  probability  that  the  injury  hap- 
pened through  his  fault,  that  no  other  evidence 
would  be  required.  But  if  one  make  an  excav- 
ation or  lay  an  obstruction  in  the  highway, 
wbich  may  or  may  not  be  the  occasion  of  an 
accident  to  a  traveller,  it  would  be  reasonable  to 
require  the  party  seeking  damages  for  an  injury 
to  give  general  evidence  that  he  was  travelling 
with  ordinary  moderation  and  care."  «  The  ab- 
sence of  any  &nlt  on  the  part  of  the  plaintiff 
may  be  inferred  from  circumstances;  and  the 
disposition  of  men  to  take  care  of  themselves 
and  keep  out  of  difficulty  may  properly  be  taken 
into  consideration."  And  the  negligence  of 
the  plaintiff,  '<  as  well  as  the  absence  of  fault, 
may  be  inferred  from  the  circumstances." 
"  The  true  rule  in  my  opinion  is  this :  The 
jury  must  eventually  be  satisfied  that  the  plain- 
tiff did  not,  by  any  negligence  of  his  own,  con- 
tribute to  the  injury.  The  evidence  to  es- 
tablish this  may  consist  in  that  offered,  to  show 
the  nature  or  cause  of  the  accident^  or  in  any 
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other  competent  proof.  To  carry  a  case  to  the 
jury,  the  evidence  on  the  part  of  the  plaintifif 
must  be  such  as,  if  believed,  would  authorize 
them  to  find  that  the  injury  was  occasioned 
solely  by  the  negligence  of  the  defendant.  It 
is  not  absolutely  essential  that  the  plaintiff 
should  give  any  affirmative  proof  touching  his 
own  conduct  on  the  occasion  of  the  accident. 
The  character  of  the  defendant's  delinquency 
may  be  such  as  to  prove,  prima/aeie,  the  whole 
issue ;  or  the  case  may  be  such  as  to  make  it 
necessary  for  the  plaintiff  to  show  by  indepen- 
dent evidence  that  he  did  not  bring  the  mis- 
fortune on  himself.  No  more  certain  rule  can 
be  laid  down." 

Retnarkt. — This  is  a  departure  from  the 
BtUtan  case,  «t^a,  although  the  circumstances 
are  somewhat  similar.  Of*  that  case  the  court 
say,  "  we  were  not  sufficiently  agreed  to  make 
it  a  ludd  precedent"  In  this  case,  as  in  that, 
the  judge  charged  the  jury  that  the  contri- 
butory negligence,  to  exonerate  the  defendants, 
must  direetly  have  aided  the  result.  This 
chaige  was  here  sustained,  the  court  remarking, 
**  as  there  was  no  conceivable  negligence  which 
could  be  imputed  to  the  deceased,  which  would 
operate  remotely,  or  collaterally,  or  otherwise 
than  directly,  I  am  of  opinion  that  the  jury 
were  not  misled ; "  and  in  this  all  the  judges 
but  Strong  concurred.  They  endeavor  to  let 
down  the  Button  case  softly,  by  saying,  « the 
attention  of  the  judge  was  not  specially 
drawn  to  the  expression,  as  in  the  case  of 
Button.^'  In  this  case,  too,  we  see  an  indorse- 
ment of  the  ideas  of  the  three  dissenting 
judges  in  the  Steves  case,  supra,  namely,  that  in 
some  cases  the  defendant's  negligence  may  be 
such  as  to  cause  the  plaintiff's  negligence,  in 
which  cases  the  latter  is  excusable. 

Wildt  V.  The  Hudson  River  RaUroad  Co,,  24  N. 
T.  430.— The  plaintiff's  intestate  was  killed  by 
defendant's  train,  while  crossing  their  track 
with  a  team.  There  was  evidence  that  a  flag- 
man was  waving  a  flag  at  the  crossing,  and  that 
deceased,  who  was  a  milkman  and  familiar  with 
the  crossing,  was  warned  by  shouts  of  by- 
standers, and  by  one  trying  to  catch  and  hold 
his  horses,  but  that  he  whipped  up  his  horses, 
which  were  already  going  rapidly,  and  drove 
on  the  track,  knocking  down  the  flagman.  It 
also  appeared  by  looking.  Wilds  could  have 
seen  the  train  650  feet  away.  A  judgment  for 
the  plaintiff  was  set  aside. 


Remarks. — The  opinion  was  pronounced  by 
Judge  Qould,  who  took  the  ground  that  there 
was  ample  proof  of  the  negligence  of  the  de- 
ceased, and  no  sufficient  proof  that  the  defend- 
ant was  negligent.  Two  judges  concurred  in 
the  result ;  two  others  were  also  for  reversal, 
but  on  the  ground  that  the  .deceased  was  neg- 
ligent ;  and  one  judge  dissented,  on  the  ground 
that  although  there  was  no  contradiction  as  to 
the  conduct  of  the  intestate  in  approaching  the 
crossing,  yet  the  question  of  his  negligence  was 
for  the  jury.  This  judge  observes,  *<  A  question 
of  negligence  presents  the  question,  what  a 
person  ougbt  or  ought  not  to  have  done  under 
the  circumstances  of  the  case ; "  and  this  he 
says  is  a  question  of  fact  and  not  of  law.  Judge 
Gould  says  that  this  "  is  a  stronger  caae  than 
Steve^  case,  which  remains  the  law  of  this 
State." 

This  case  came  up  again  two  years  later,  in 
29  N.  Y.  315.  Judge  Hogeboom,  on  evidence 
not  very  materially  differing  from  that  on  the 
former  trial,  feeling  himself  constrained  by  the 
opinion  of  the  Court  of  Appeals,  granted  a  non- 
suit, and  this  case  was  sustained  by  an  unanim- 
ous court,  except  that  Judge  Hogeboom  dis- 
senting, observed  that  a  more  careful  review  of 
the  former  opinion  had  satisfied  him  that  he 
was  wrong  in  his  construction  of  it.  He  says  : 
"  I  am  inclined  to  think  it  more  consistent  with 
the  theory  upon  which  the  right  of  trial  by 
jury  rests,  and  safer  for  the  general  Interests  of 
parties,  to  resolve  such  doubts  in  favor  of  the 
submission  of  such  questions  to  the  jury  *ii^« 
the  withdrawal  of  them  from  their  consider- 
ation."  In  the  prevailing  opinion,  Judge  Denio 
observes,  "  the  uncontradicted  evidence  was 
such  as  not  to  present  anything  for  the  jury  to 
deliberate  upon,"  and  the  Steves  case  is  again 
approved. 

Hanee  v.  Cayuga  j-  Susquehanna  RaUroad  Com- 
pany, 26  N.  Y.  428.— The  plaintiff's  cattle  es- 
caped from  his  lot,  and  straying  upon  the 
defendants'  tracks,  in  consequence  of  the  de- 
fendants' negligence  in  not  clearing  them  6om 
snow,  were  killed.  Held,  that  the  plaintiff's 
negligence  contributed,  and  a  judgment  for 
him  was  set  aside.  (See,  also,  Munger  v.  Ton- 
awanda  R.  R.  Co.,  4  N.  Y.  349.  But  this  is  now 
changed  by  statute,  and  negligence  cannot  now 
be  imputed  to  a  person  simply  from  the  &ct 
that  his  beasts  have  escaped  from  a  well-fenced 
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field  on  to  a  railroad  track.       Spinnsr  ▼.  H. 
T.  CetU.f  ae.,  Co^  67  N.  Y.  153.) 

HaUy  v.  EarU^  30  N.  Y.  208.»The  plaintiffs 
barge,  while  in  tow,  and  without  a  helmsman, 
collided  with  defendant's  steamboat.  The 
judge  left  it  to  the  jury  to  say  whether  the 
absence  of  the  helmsman  contributed  to  the 
injury;  they  found  a  verdict  for  the  plain- 
tiff ;  and  this  was  affirmed. 

Mulhado  v.  Brooklyn  City  R,  R.  Co,,  30  N.  Y. 
370. — The  plaintiff^  a  passenger  upon  a  city 
railroad  car,  asked  the  driver,  who  had  stopped, 
to  keep  his  brake  on,  and  proceeded  to  alight 
from  the  front  platform ;  before  the  plaintiff 
had  got  off,  the  driver  let  go  the  brake,  putting 
the  car  in  motion,  and  precipitating  the  plaintiff 
into  the  street  and  injuring  him.  Plaintiff  had 
a  verdict.  iTe^fthat  the  plaintiff  was  not 
chargeable  with  any  fftult  in  preferring  his 
request  to  the  driver  rather  than  the  conductor, 
nor  in  getting  off  at  the  front  rather  than  the 
rear,  as  he  had  got  on  at  the  front  without 
objection,  and  it  did  not  appear  that  there  was 
any  notice  to  passengers  that  they  must  not 
get  off  in  front. 

Buel  V.  New  York  Ctniral  R.  R.  Co^  31  N.  Y. 
314 — The  plaintiff  a  passenger  on  defendants' 
car,  which  was  standing  still,  seeing  a  train 
approaching  on  the  same  track,  and  men  jump- 
ing from  the  cars  to  avoid  the  impending  dan- 
ger, left  his  seat  and  rushed  to  the  door  to 
escape.  Just  as  he  reached  the  platform,  the 
collision  occurred  and  threw  him  off  and  in- 
jured him.  Other  passengers  who  did  not  see 
the  danger,  and  remained  seated,  were  not 
hurt.  A  verdict  for  the  plaintiff  was  sustained. 
The  court  remark  :  <<  Seeing  the  approaching 
train,  and  that  a  collision  with  its  consequences 
was  inevitable,  it  was  not  the  part  of  prudence 
to  have  deliberately  kept  his  seat  without  an 
effort  at  self-preservation.  There  is  no  man, 
under  the  circumstances,  retaining  his  senses, 
and  acting  with  ordinary  prudence,  who  would 
not  have  excrt':id  himself  in  some  way  to  escape 
the  great  peril."  <'  At  all  events,  it  was  for 
the  jury,  and  not  the  court,  to  say  whether  the 
piainUfTs  conduct,  in  view  uf  the  circumstances 
was  rash  or  imprudent,  or  amounted  to  neg- 
ligence. 

Remarki, — This  seems  to  have  been  a  case  of 
uncontradicted  evidence,  and  yet  the  court  say 
the  question  of  contributory  negligence  is  for 


the  juiy.  In  view  of  the  preceding  cases,  the 
inquiry  becomes  interesting,  what  would  the 
court  have  done  had  the  verdict  been  the  other 
way? 

Brown  v.  N,  T.  Cent.  R.  R.  Co.,  32  N.  Y.  697 
— The  plaintiff,  who  was  a  passenger  on  a  stage 
coach,  was  injured  by  a  ^*  running  switch." 
There  was  no  pretence  that  she  herself  was 
negligent,  but  it  was  claimed  that  the  driver 
was ;  and  although  Judge  Davis,  who  delivered 
the  opinion,  thought  his  negligence  not  imput- 
able to  her,  yet  as  the  ret>t  of  the  court  thought 
otherwise,  it  examined  that  question.  As  the 
driver  approached  the  track,  seeing  a  train 
coming,  he  stopped  ;  when  it  had  passed  he 
started  on,  but  seeing  a  detached  car  approach- 
ing, stopped  again ;  when  this  had  passed, 
seeing  nothing  m^e,  he  started  again,  but 
when  on  the  track  he  saw  another  detached  car 
coming  within  two  rods  of  him,  and  he  con- 
cluded that  the  safest  way  to  escape  was  to 
pass  the  track.  The  court  held  that  the  ques- 
tion was  for  the  jury,  because  it  was  whether 
under  all  the  circumstances  the  driver  did  not 
exercise  his  best  faculties  and  proper  care.  A 
verdict  for  plaintiff  wan  affirmed,  two  judges 
dissenting. 

Remarke. — This,  it  will  be  perceived,  was  a 
case  where,  if  the  driver  was  negligent  at  all, 
his  negligence  was  induced  by  the  defendant's 
negligence  in  executing  the  running-switch. 
As  the  judge  observes :  "  The  signals  of  the 
train  had  told  him  where  the  danger  was,  but 
gave  no  warning  of  unsignaled  danger  to  follow." 
As  to  the  doctrine  of  imputed  negligence,  we 
shall  speak  further  on. 

Beisieyel  v.  N.  T.  Cent,  R.  R.  Co.  34  N.  Y.  622. 
^The  plaintiff  was  attempting  to  cross  a  track- 
way of  five  tracks  in  the  city  ;  a  long  train  was 
approaching,  and  he  waited  for  it ;  he  then 
started  on,  and,  looking  to  the  east  as  fur  as  he 
could,  saw  that  the  track  was  clear ;  he  then 
turned  his  head  west,  and,  while  looking  west, 
was  struck  by  an  engine  backing  down  from  the 
east ;  there  was  no  flagman,  bell  or  whisUe ; 
some  freight  cars  on  the  track  obstructed  his 
view,  or  he  would  have  seen  the  engine  in  time 
to  avoid  it.  The  plaintiff  was  nonsuited. 
This  was  reversed,  the  court  holding  that,  under 
the  circumstances — the  peculiar  position  of  the 
plaintifi^  his  proximity  to  the  triick,  the  few 
moments   it    would    take    to    clear    it,  his 


426 


THE  LEGAL  NEWS. 


obstructed  yision,  the  noise  and  con- 
fusion, the  absence  of  signals  and  the 
unusual  speed — it  was  a  proper  question  for  the 
jury  whether  plaintiff  was  negligent.  The 
court  also  lay  down  the  doctrine  that  "  a  defen- 
dant cannot  impute  a  want  of  Tigilance  to  one 
injured  by  his  act  or  negligence,  if  that  very 
want  of  vigilance  was  the  consequence  of  an 
omission  of  duty  on  the  part  of  the  defendant ;" 
and  that,  as  one  judge  says,  the  plaintiff  <<  was 
not  bound  to  be  on  the  lookout  for  danger 
when  assured  by  the  company  that  the  cross- 
ing was  safe  ;  "  or  as  another  expresses  it,  *'  the 
omission  of  a  railroad  company  to  sound  an 
alarm  when  approaching  a  crossing,  especially 
when  the  view  is  obstructed  by  intermediate 
objects,  is  some  excuse  fot  the  inattention  of  a 
way-traveller  to  the  danger  of  an  approaching 
train.** 

JUmarkt. — The  cases  of  8teve9and  Wtldi  were 
distinguished  on  the  ground  that  there  were 
signals  in  those  cases.  Judge  Porter  very 
cogently  remarked  :  '<  The  non-suit  seems  to 
have  been  granted  on  the  theory  that  a  citizen, 
who  crosses  a  railway  track  at  its  intersection 
with  a  highway,  is  an  absolute  insurer  of  his 
own  safety  against  the  criminal  negligence  of 
a  wrong-doer.  It  was  sustained  at  the  General 
Term,  on  the  equally  untenable  theory  that  the 
plaintiff,  who  looked  in  each  direction  before 
crossing,  and  saw  no  engine  approaching,  was 
guilty  of  culpable  negligence  in  not  continuing 
to  look  both  ways  simultaneously  I" — Albany 
Law  Journal. 


WHO  ARE   FELLOW'SERVANTS, 


COUBT  OF  APPEAL,  JUNE  3,  1878. 


Chablm  v.  Tayloe,  Walkkb  k  Co.,  38  L.  T 
Rep.  (N.  S.)  773. 

Where  two  persons  are  working  for  the  same  master 
for  a  common  general  object,  there  ia  a  common  em- 
ployment, which  exempts  the  master  from  liability  to 
one  of  them  for  iojary  caused  by  the  negligence  of  the 
other,  althongh  the  work  on  which  they  are  engaged 
is  not  the  same. 

The  plaintiff  was  hired  by  a  man  who  had  contract* 
ed  to  onload  a  coal  barge  at  defendants'  brewery,  to 
assist  in  unloading ;  he  was  paid  by  the  defendants, 
and  defendants  alone  could  discharge  him.  While 
employed  in  carrying  coal  he  was  injured  through  the 
negligence  of  defendants'  servants}  who  were  moving 
barrels  in  the  breweiy. 


Htld  (affirming  the  decision  of  Lopes,  J.  \  that  there 
wa«  evidence  to  justify  a  finding  that  plaintiff  wu 
defendants*  servant,  that  plaintiff  was  engaged  in  a 
common  emplojrment  with  the  persons  who  eaosed 
the  injuryr  and  therefore  he  ooald  not  reeover. 

Appeal  by  the  plaintiff  from  the  judgment 
of  Lopes,  J. 

The  action  was  brought  to  reoover  damages 
for  injury  caused  to  the  plaintiff  by  the  negli- 
gence of  the  servants  of  the  defendants.  The 
defendants  were  owners  of  a  brewery  sitaated 
on  a  wharf  by  the  side  of  a  river,  aiod  the 
plaintiff  was  employed  at  the  wharf  in  unload- 
ing a  barge  containing  coals  which  were  in- 
tended to  be  used  in  the  defendants'  breweiy. 

The  plaintiff  was  engaged  by  a  man  named 
Ansell,  who  was  what  is  called  a  <4amper," 
and  who  had  contracted  with  the  defiondants  to 
unload  the  baige  and  cany  the  coal  on  to  the 
defendants'  premises  fmr  Is  SiL  a  ton,  Ansell 
finding  the  necessaiy  labor.  He  engaged  the 
plaintiff  and  some  other  men,  and  the  money 
paid  by  the  defendants  was  divided  among 
those  who  were  employed.  Ansell,  who  was 
called  at  the  trial,  said  in  his  evidence^  ^  I  hired 
Charles"  (the  plaintiff),  «and  could  have 
hired  any  one  I  liked ; "  he  also  said,  ^  I  was 
servant  to  the  defendants;  I  could  not  dis- 
charge Charles  without  asking  the  defendants  f 
and  when  asked,  <<  Who  would  discharge 
Charles  ?  "  he  answered,  ^  I  ooald  not ;  they 
would  look  to  me  as  foreman;  I  could  not 
discharge  him.**  The  plaintiff  was  carrying 
a  sack  of  coal,  and  was  ascending  some 
stone  steps  underneath  a  heavy  flap  which 
was  kept  in  its  place  by  a  chain ;  some  of  the 
defendants'  men  were  engaged  above  in  moving 
barrels  of  beer,  and  one  of  the  barrels  slipped, 
through  the  negligence  of  those  who  were 
moving  it,  and  fell  against  the  chain  which 
kept  up  the  flap,  and  broke  it,  in  consequence 
of  which  the  flap  came  down  upon  the  plain- 
tiff and  seriously  injured  him.  The  damages 
to  be  paid,  if  the  defendants  were  liable,  were 
fixed  by  agreement,  and  the  case  was  reserved 
for  the  consideration  of  Lopes,  J.,  with  power 
to  draw  inferences  of  fiict. 

The  learned  judge  said  the  case  could  be  dis- 
tinguished irom  Abraham  v.  Reynoldt^  5  H.  &  N. 
143,  and  was  more  like  Wiff^eU  v.  /bz,  U  £x. 
832;  25  L.  J.  188,  Ex.,  that  the  plaintiff  conld 
not  be  said  to  be  servant  to  Ansell,  that  the 
case  was  nndistinguishable  from  Morgan  v.  The 
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VaU  isf  NmiH  Bailway  Co.,  13  L.  T.  Rep.  (N.  S.) 
564 ;  L.  B.;  1  Q.  B.  149  ;  35  L.  J.  23,  Q.  B.,  and 
gAYe  judgment  for  the  defendants,  on  the  ground 
that  the  injury  to  the  plaintiff  was  caused  hj 
the  negligence  of  his  fellow-serrants  acting  in 
a  commoQ  employment  with  him. 
The  plaintiff  appealed.  • 

JBueknUlj  for  the  plaintiff.     In  the  first  place, 
the  plaintiff  was  not  in  the  service  of  the  de- 
fendanta.     Swainson  y.  The  North-Eastefn  Rail- 
wnf  Co.j  38  L.  T.  Rep.  (N.  S.)  201.     He  was  in 
the  service  of  Ansell,  who  was  an  independent 
contractor;  and  therefore  the  defendants  are 
liable  to  him  for  the  negligence  of  their  servants. 
Anseirs  position  was  something  like  that  of  a 
stevedore,  and  Murray  v.  Cwrie^  23  L.  T.  Bep.  (N. 
8.)  667;  L.  B.,  6  C.  P.  24 ;  40  L.  J.  26,  C.  P., 
shows  that  a  stevedore  is  an  independent  con- 
tractor.    The  defendants  did  not  pay  the  plain- 
tiff, and  were  not  liable  to  him  for  wages ;  they 
were  only  liable  to  pay  Ansell.    If  the  plain- 
tiff had  been  guilty  of  negligence  the  defend- 
ants could  not  have  been  made  liable  for  his 
negligence ;  only  Ansell  or  the  plaintiff  him- 
self would  have  been  liable.    Secondly,  even  if 
the  plaintiff  was  the  servant  of  the  defendants, 
there  was  no  common  employment  as  between 
him  and  the  men  who  were  moving  the  barrels, 
so  as  to  exempt  the  defendants  from  liability  to 
him  lor  their    negligence.    The    case  which 
appears  at  first  sight  to  be  most  against  the 
plaintiff  on  this  point  is  LaiveU  v.  HoweU,  34  L. 
T.  Bep.  (N.  8.)  183 ;  L.  B.,  1  C.  P.  Div.  161 ; 
45  L.  J.  387,  C.  P.  /  but  that  case  really  differs 
from  the  present,  for  there  the  plaintiff  had 
himself   undeFtaken    the    particular    risk   by 
going  out  through  a  particular  door,  which 
made  the  case  like  Deffg  v.  The  Midland  Railway 
Co.j  1  H.  &  N.  773 ;  26  L.  J.  171,  Ex.    For  the 
same  reason  Woodley  v.  The  Metropolitan  District 
Railway  Co.,  36  L.  T.  Bep.  (N.  8.)  419  ;  L.  R.,  2 
£x.  Div.   384 ;  46  L.  J.   521,   Ex.,   is   not  an 
authority  against  the    plaintiff.    No  positive 
general  rule  governing  all  cases  of  this  kind 
can  be  laid  down,  but  each  case  must  depend 
on  its  own  particular  circumstances.    Rourke  v. 
The  WhitemoM  Colliery  Co.,  36  L.T.Rep.  (N,  S.) 
160 ;  L.  R.  1  C.  P.  Div.  556  ;  46  L.  J.  283,  C. 
P. ;  affirmed  in  the  Court  of  Appeal,  36  L.  T. 
Bep.  (X.  S.)  49  ;  L.  B.,  2  C.  P.  Div.  205;  46  L. 
J'  285,  C.  P.,  is  a  stronger  case  against  common 
employment  than  this  ;  and  see  Indermaur  v. 


Damee,  14  L.  T.  Rep.  (N.  8.)  484  ;  L.  R.  1  C.  P. 
274 ;  35  L.  J.  184,  C.  P. ;  affirmed,  16  L.  T. 
Rep.  (N.  8.)  293  J  L.  R.,.  2  C.  P.  311  ;  36  L.J. 
181,  C.  P.  Morgan  v.  The  Vale  qf  Nealh  Railway 
Co.,  5  B.  &  S.  570 ;  33  L.  J.  260,  Q.  B.  \  affirmed 
13- L.  T.  Rep.  (N.  S.)  564;  L.  R.,  1  Q.  B. 
149  ]  35  L.  J.  23,  Q.  B.,  is  distinguish- 
able, because  there  the  plaintiff  was  a  carpenter 
in  the  general  employment  of  the  railway  com- 
pany,  and  could  have  been  sent  to  work  any- 
where. The  plaintiff  here  was  engaged  in  en- 
tirely distinct  and  separate  work  from  the  per- 
sons who  caused  the  injury,  and  this  prevents  the 
rule  as  to  common  employment  from  applying. 
See  the  judgments  of  Lord  Chelmsford  in  Mc- 
Norton  v.  The  Caledonian  Railway  Co.,  28  L.  T. 
Bep.  (N.  8.)  376,  cited  in  Smith's  Master  and 
Servant  205  (3rd ed.) and .fiartoiuAiYZ  Coal  Co.y. 
McOuirej  3  Macqueen,  307.  Abraham  v.  Rey- 
noldSf  5  H.  &  N.  143,  is  an  authority  for  the 
plaintiff;  and  WiyyeU  v.  /ox,  11  Ex.  832  ;  25  L. 
J.  188,  Ex.,  which  is  relied  on  for  the  defend- 
ants, is  questioned  by  Cockbum,  C.  J.,  in  Rourke 
V.  The  Whitemote  CoUiery  Co,,  L.  B.,  2  C.  P.  Div. 
207,  208.  [Thesiger,  L.  J.,  referred  to  Wilson  v. 
Merry,  19  L.  T.  Rep.  (N.  S.)  30;  L.  R.,  1  Sc.  &  Div. 
App.  326.]  In  Smith  v.  SUele,  32  L.  T.  Rep. 
(N.  S.)  195  ;  L.  R.,  10  Q.  B.  125  ;  44  L.  J.  60, 
Q.  B.,  the  executrix  of  a  pilot  who  had  been 
employed  by  shipowners,  where  the  employ- 
ment of  a  pilot  was  compulsory,  was  held  en- 
titled to  recover  against  the  owners  for  the 
negligence  of  their  servants  which  caused  the 
testator's  death.  Thirdly,  assuming  that  the 
plaintiff  was  the  defendants'  servant,  and  that 
there  was  a  common  employment,  the  defend- 
ants are  liable,  for  it  does  not  appear  that  the 
danger  was  known  to  the  plaintiff.  See  the 
judgment  of  Lord  Chelmsford  in  Bartonshill 
Coal  Co.  V.  McGuire,  3  Macqueen,  308. 

Day,  Q.  C,  and  Erakine  PoUoek,  for  the 
defendants. 

Brbtt,  L.  J.  I  cannot  help  saying  that  Mr. 
Bucknill  has  argued  this  case  very  ably,  and 
everjrthing  has  been  said  that  could  be  said  on 
behalf  of  the  plaintiff ;  but,  notwithstanding  I 
am  of  opinion  that  we  must  support  the  judg- 
ment of  Lopes,  J.  The  first  point  is,  was  the 
plaintiff  a  servant  of  the  defendants  at  all  ? 
The  evidence  was  left  to  Lopes,  J.,  by  agree- 
ment to  draw  inferences  and  arrive  at  a  con- 
clusion.   He  has  come  to  the  conclusion  that 
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the  plaintiff  was  the  servant  of  the  defendants, 
and  the  question  is  not,  should  we  have  come 
to  the  same  conclusion  ourselves ;  but  was  the 
learned  judge  wrong  in  the  conclusion  at  which 
he  arrived  in  such  a  way  that  we  ought  to  set 
aside  his  finding  as  being  against  the  weight  of 
evidence  ?    Among  the  witnesses  called  at  the 
trial  was  a  man  named  Ansell ;  he  was  what  is 
called  a  <' lumper/'  and    the  defendants  em- 
ployed him,  the  terms  of  the  employment  be- 
ing that  he  should  get  the  barge  dischaiged  at 
1«'  9(i.  a  ton,  and  obtained  men  to  do  the  work, 
he  doing  part  of  it  himself ;  the  men  were  paid 
out  of  the  U.  9d.  a  ton.  Ansell  went  on  to  state 
that  he  did  the  work  and  selected  the  men ; 
that  they  used  to  work  under  him  as  men  work 
under  a  foreman ;  he  worked  as  if  he  were  a 
foreman ;  he  also  said  that  he  could  not  dis- 
miss the  men  himself.    I  think,  therefore,  that 
LopcB,  J.,  was  justified  in  saying  that  Ansell 
was  not  a  master,  but,  as  he  himself  said,  a  fore- 
man.   If  this  is  true,  the  plaintiff  was  the  ser- 
vant of  the  defeudaniB,  and  he  was  injured  by  the 
negligent  act  of  another  person,  and  that  other 
person  was  a  servant  of  the  defendants ;  there- 
fore both  were  servants.    Then  it  is  said  that 
they  were  not  fellow-servants  within  the  rule 
which  has  been  established,  so  as  to  exempt 
the  defendants  from  liability.    Many  cases  and 
views  of  different  judges  have  been  cited  to 
show     the     principle     on     which,     though 
a    master    is    liable    to    all    other    persons 
in    the    world    for    the    negligence   of    his 
servant,  he  is  not  liable  to  a  servant  of  his  own 
who  was   engaged  in  a  common  employment 
with  the  servant  who  was  guilty  of  negligence. 
It  would  be  contrary  to  our  duty  to  say  any- 
thing as  to  the  policy  of  the  law ;  that  ques- 
tion is  not  one  for  our  consideration  ;  we  have 
to  find  out  the  principle,  and  apply  it  to  the 
circumstances  of  the  case  before  us.      I  have 
heard  and  read  many  views  which  have  been 
expressed  on  the  subject ;  they  are  not  all  the 
same,  but  it  is  not  material  to  consider  here 
which  is  absolutely  correct,  for  they  all  come 
to  this  in  substance,  where  the  negligence  of 
one  servant  of  the  defendant  has  caused  inju-y 
to  another  servant  of  the  defendant,  in  general 
the  defendant  is  not  liable ;  the  rule  absolves 
the  master  where  a  man  is  injured  by  the  act 
of  a  servant,  if  the  plaintiff  is  also  a  servant ; 
that  is,  if  they  are  both  servants  of  the  same 


master,  and  the  service  of  each  brings  him  to 
the  same  place,  and  at  the  same  time  with  the 
other,  and  one  is  n^ligenUy  injured  by  tiie 
other  iellow-servant,  then  the  master  is  absolv- 
ed from  liability.  Here  the  service  of  the 
plaintiff  would  oblige  him  to  work  at  the  same 
place  and  at  the  same  time  as  the  servants  who 
were  engag&i  in  moving  the  casks,  and  here 
there  is  more  than  that,  for  both  were  working 
for  the  brewery.  I  put  it  on  this,  that  both 
were  servants  of  the  same  master,  and  were  at 
work  at  the  same  place  and  at  the  same  time. 
This  eliminates  <<  at  the  same  moment,"  and 
<<  for  the  same  object,"  for  I  do  not  think  that 
is  necessary.  Lord  Cairns,  in  WiUon  v.  Mtrry^ 
utn  n^.,  meant  that,  and  not  that  the  servants 
need  be  of  the  same  class,  or  working  for  the 
same  result,  but  that  if  they  were  engaged  in 
one  general  employment  the  master  was  not 
liable.  Therefore,  I  think  there  was  evidence 
on  which  Lopes,  J.,  rightly  found  that  the 
plaintiff  and  the  person  whose  negligence 
caused  the  injury  to  him  were  working  for  the 
same  master  in  a  common  employment,  so  as 
to  exempt  the  defendants  from  liability. 

Cotton,  L.  J.     I  also  think  that  the  judg- 
ment is  right.      The  plaintiff  was  injured  by 
negligence,  and  the    first   point  which  it  is 
necessary  to  make  out  on  behalf  of  the  defend- 
ants in  order  to  bring  the  case  within  the 
exception  to  the  general  rule  is  to  show  that 
he  was  the  servant  of  the  defendants.    I  had 
some  doubt  on  that  point  at  one  time,  bat  we 
are  not  here  to  form  an  independent  condnaioB 
on  the  question,    llie    judge   found   on  the 
evidence  that  the  plaintiff  was  the  defendants' 
servant ;  he  saw  the  witnesses,  and  had  an 
opportunity  of  observing  the  mode  in  which 
they  gave  their  evidence.    I  do  not  know  how 
I  should  find  if  I  had  to  decide  the  question, 
but  I  think  we  are  not  justified  in  overruling 
the  finding  of   the  learned  judge.    Therefore 
we  must  start  on  the  footing  that  the  plaintiff 
was  in  the  service  of  the  defendants.    Then  it 
is  said  that,  to   exempt  the  defendants  from 
liability,  not  only  must  he  have  been  their 
servant,  but  he  must  have  been  in  a  common 
employment  with  the  person   through  whose 
negligence  he  was   injured.    In  the  present 
case  it  is  clear  there  was  a  common  employ- 
ment.     Hany  cases  may  be   put  where  the 
master  might  be  liable,  as  where  he  carries  on 
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two  distinct  buBinesses,  and  a  person  employed 
in  one  of  them  is  injured  by  the  negligence  of 
a  person  employed  in  the  other.  It  is  not 
necessary  to  answer  that  suggestion,  for  this 
is  a  different  case  ;  here  the  plaintiff  was 
clearly  acting  for  the  brewery,  and  that  makes 
it  a  case  of  common  employment.  For  what 
is  there  in  the  present  case  ?  The  plaintiff  is 
bringing  in  coals  which  are  necessarily  brought 
under  the  flap ;  he  knew  that  other  persons 
were  employed  above ;  the  coals  were  necessary 
for  the  brewery,  and  there  was  an  employment 
of  the  plaintiff  in  the  business  of  the  brewery, 
and  the  risk  was  one  to  which  he  naturally 
exposed  himself.  When  once  we  have  the  facl 
that  the  plaintiff  was  a  servant  of  defendants! 
it  comes  within  all  the  decisions  to  hold  that 
he  was  in  a  common  employment  with  the  per- 
son through  whose  negligence  he  was  injured. 
To  constitute  a  common  employment  the  two 
persons  need  not  be  working  at  the  same  thing 
at  the  same  time.  Wilson  v.  Mtrry^  ubi  tup., 
where  the  negligence  which  caused  the  injury 
had  occurred  some  time  before,  shows  that  it  is 
not  necessary  that  the  two  persons  should  be 
working  together  ]  if  there  is  a  common  employ- 
ment such  that  the  servant  must  know  that  the 
master  would  employ  other  persons  to  the  risk 
of  whose  negligence  he  would  be  exposed,  that 
in  enough  to  prevent  his  recovering.  Another 
objection  taken  was  that  this  was  a  danger 
which  the  plaintiff  could  not  foresee ;  but  the 
plaintiff  must  have  known  that  other  persons 
were  employed,  and  I  should  say  that  the  dan- 
ger of  the  flap  fiUling  was  a  danger  with 
reference  to  which  he  must  be  taken  to  have 
contracted.  Whether  the  exception  to  the 
general  rule  as  to  liability  for  negligence  which 
prevents  him  from  recovering  is  a  good  one  in 
point  of  policy  is  a  question  with  which  we 
have  nothing  to  do.  If  it  is  bad  it  is  for  the 
Legislature  to  remedy  the  evil ;  and  we  should 
do  great  harm  if  we  were  to  draw  minute  dis- 
tinctions in  order  to  avoid  hardship  in  in- 
dividual cases. 

Thkbiosb,  L.  J.  I  am  also  of  opinion  that 
the  judgment  of  Lopes,  J.,  ought  to  be  afiirmed. 
The  starting  point  is  a  question  of  tact,  whether 
the  plaintiff  was  the  servant  of  the  defendants 
or  not.  If  that  question  were  answered  in  the 
negative,  I  should  hesitate  to  apply  the  case  of 
Woodl^y  V.  The  MetrapolUan  District  Ry,  Co.,  ubi 


sup^j  and  say  that  the  plaintiff  undertook  the 
risk ;  but  it  is  unnecessary  to  coQHider  this, 
because  in  my  opinion  Lopes,  J.,  was  justified  in 
finding  as  he  did,  or  at  least  there  was  sufiicient 
evidence  on  which  he  could  find.  The  &ct6  have 
been  dealt  with  by  Brett,  L.  J.  Ansell  said  he 
was  servant  to  the  defendants,  and  he  engaged 
other  workmen  who  were  not  the  servants  of 
Ansell,  to  be  paid  and  discharged  by  him ;  they 
were  paid  a  lump  sum  by  the  defendants,  but 
that  sum  was  divided  among  them.  It  was 
stated  that  Ansell  could  not  discharge  the 
plaintiff  without  asking  the  defendants ;  if  so, 
the  case  is  undistinguishable  from  Morgan  v. 
The  Vale  qf  Neaih  Railway  Co.,  ubi  tup.  There  it 
was  argued  that  the  rule  as  to  common  employ- 
ment only  applied  where  the  employment  as 
to  its  immediate  object  was  common;  but  it 
was  held  that  that  argument  was  not  well 
founded ;  and  it  was  laid  down  clearly  by  Black- 
burn, J.,  in  the  Court  of  Queen's  Bench,  and 
upheld  in  the  Exchequer  Chamber,  that  if  there 
is  one  general  object  which  brings  the  servants 
into  contact  so  that  they  are  exposed  to  risk, 
the  master  is  free  from  liability.  On  the  fiuH» 
there  it  was  held  that  the  nature  of  the  car- 
penter's duty  was  such  as  necessarily  to  bring 
him  into  contact  with  the  traffic  on  the  line. 
How  is  that  distinguishable  from  the  present 
caseT  There  was  a  general  object  here,  for 
the  work  was  all  being  done  for  the  purposes  of 
the  brewery.  The  coals  were  for  the  brewery 
It  was  necessary  for  the  plaintiff  to  go  up  the 
steps,  and  the  flap  had  to  be  raised.  Just  as 
the  man  on  the  ladder,  in  Morgan  ▼.  The  Vale 
qf  Neath  Railway  Co.,  was  brought  into  contact 
with  the  porters  who  were  engaged  in  shifting 
the  engine,  so  here  the  plaintiff  was  necessarily 
brought  into  contact  with  the  person  who  was 
moving  the  barrels.  If  so,  the  principle  of 
that  case  applies.  I  do  not  think  the  partic- 
ular risk  which  causes  the  injury  must  be 
known  to  the  servant  as  a  matter  of  fiict  in 
order  to  exempt  the  master ;  but  the  case  is 
within  the  rule,  if  he  might  have  known  of  t 
and  he  must  be  taken  to  have  contemplated  it. 
Though  in  fiu^t  he  was  not  aware  of  the  danger, 
this  does  not  make  the  master  liable.  I  think, 
therefore,  that  the  judgment  ought  to  be 
affirmed. 

Cotton,  L.  J.    I  wish  to  add   a  word  to 
avoid  misapprehension.    What  I  said  was  that, 
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even  if  it  were  neccsaary  that  the  plaintiff 
should  know  of  the  risk,  the  evidence  here  was 
that  he  did  know  of  it,  hut  I  think  it  is  not 
necessary  that  he  should  know.  I  should  rather 
put  it  on  the  ground  of  contract  Having  un- 
dertaken the  risk  of  the  acts  of  his  fellowHier- 
vants,  the  servant  cannot  say  they  were  the 
acts  of  the  master. 

Judgment  affirmed. 


RECENT  UNITED  STATES  DECISIONS, 
[Continued  from  iMi<e  420.1 

Riparian  Owner. — ^A  railway  company  built 
its  road  through  a  lake,  cutting  off  the  riparian 
owners  from  access  to  the  lake,  and  leaving  in 
front  of  their  land  a  pool  of  stagnant  water. 
H$ld^  that  they  were  entitled  to  recover  dam- 
ages.— DelapUune  v.  Chicago  ^  N.  W.  Ry,  Co., 
42  Wis.  248. 

2.  But  where  a  railway  company,  in  building 
its  road  in  like  manner,  occupied  land  which 
the  riparian  owner  had  made  by  filling  in  the 
lake  in  front  of  his  land,  it  was  ksld  that  he 
was  entitled  to  no  damages  by  reason  of  such 
occupation. — Diedrich  v.  NorthwiiUm  Union  Ry, 
Co,,  42  Wis.  248. 

Set-Off. — A.  gave  a  note  to  B.,  who  assigned 
it  to  C,  and  afterwards  the  note  being  due  and 
unpaid,  brought  an  action  on  it  against  A.,  for 
C.'s  benefit.  At  the  time  of  the  assignment  B. 
was  insolvent,  and  C.  knew  it,  and  B.  soon  after 
became  bankrupt.  Held^  that  A.  could  not,  at 
law  or  in  equity,  set  off  a  note  made  to  him  by 
B.,  and  not  yet  due. — Spaulding  v.  Backua^  122 
Mass.  553. 

Ship, — Upon  the  sale  of  a  vessel,  she  must  be 
registered  or  enrolled  anew,  or  she  ceases  to  be 
a  vessel  of  the  United  States ;  and  a  subsequent 
mortgage  of  her  acquires  no  validity  by  being 
recorded  according  to  act  of  Congress. — John- 
eon  \..Merrilljf  122  Mass.  153. 

Tax. — Covenant  by  the  lessee,  in  a  lease,  to 
pay  the  taxes  of  every  name  and  kind  that 
should  be  assessed  on  the  premises  at  any  time 
during  the  term,  held,  not  to  cover  an  assess- 
ment for  benefits  by  permanent  street  improve- 
ments.—.fl«ai«  V.  Providence  Rubber  Co.,  11  B.  I. 
381. 

Variance, — Indictment  on  a  statute  for  keep- 
ing a   disorderly    house.     The    structure  in 


question  was  proved  to  be  a  tenl  Held,  no 
variance.— iTt/Zman  v.  The  Stale,  2  Tex.  Ct.  App. 
222. 

Voter. — At  an  election  the  polls  were  closed 
an  hour  before  the  lawful  time.  Beld,  that  if 
no  fraud  was  shown,  and  It  did  not  appear  that 
any  one  offered  to  vote  during  that  hour,  or  was 
prevented  from  voting  by  reason  of  such  clos- 
ing, the  election  was  valid. — Cleland  r.  Porter, 
U  111.  76. 

^ay.— Plaintiff  bought  a  lot  in  a  cemetery, 
according  to  a  plan  which  showed  the  lot  as 
bounded  on  a  certain  avenue.  Held,  that  he 
had,  as  appurtenant  to  the  lot,  a  right  of  way 
over  the  avenue,  and  might  have  an  injunction 
to  restrain  an  obstruction  of  it,  making  his  lot 
less  accessible. — Burke  v.  Wall,  29  La.  Ann.  38. 


CURRENT  EVEBTS. 

ENGLAND. 

CRXMUrAi.  Code  Bill. — A  large  meeting  of 
Queen's  Counsel  was  held  in  London  to  con- 
sider the  Criminal  Code  Bill  submitted  to 
Parliament,  but  not  passed,  at  the  recent 
session.  The  meeting  began  on  Monday,  and 
extended  over  two  days.  The  provisions  of  the 
bill  underwent  a  minute  and  careful  exandna- 
tion,  and  it  is  probable  that  the  meeting  will 
submit  to  the  Attorney-General  a  number  of 
important  suggestions  for  alterations  in  the 
bill.  It  cfees  not  at  present  extend  to  Ireland 
but  in  all  probability  will  be  eventually  ex- 
tended, with  some  necessary  modifications,  to 
that  country. 

IRELAND. 

IvBAinTT  OF  Judge  Kiooh.-^A  cable  despatch 
conveys  the  melancholy  intelligence  that  Mr. 
Justice  Keogh  is  laboring  under  mental  de- 
rangement.   It  states : — 

Judge  Keogh  entertained  an  idea  that  his 
servant  and  registrar  had  entered  into  a  con- 
spiracy to  shut  him  up  in  a  lunatic  asylum. 
At  the  dead  of  night,  he  went  into  the  servant's 
room,  armed  with  a  raaor,  and  cut  him  in  the 
neck,  and  also  severely  in  the  stomach.  He 
then  left  him  and  proceeded  to  the  registrar's 
room.  The  registrar,  hearing  the  noise,  started 
up.  Seizing  a  large  pillow,  he  closed  with  his 
assailant,  and  shouted  for  help.    The  people  in 
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the  hotel  were  alarmed,  and  finallj  the  judge 
was  disarmed  and  shut  up  in  a  strong  room  of 
the  convent,  as  there  was  no  asylum  in  the 
place.  Since  his  confinement,  the  jndge  has 
attempted  to  destroy  himself.  He  will  be 
placed  in  the  asylum  at  Bruges.  The  Govem- 
ment  have  already  taken  steps  to  fill  his  place 
on  the  Bench. 

UNITED  STATES, 

Ambrican  Bar  Absociatiov. — ^The  organiz- 
ation of  «  The  American  Bar  Association  '*  is 
one  of  the  most  noteworthy  events  in  the  his- 
tory of  jurisprudende  in  this  country.  To 
assimilate  and  unify  the  laws  of  the  several 
States,  especially  so  far  as  they  relate  to  com- 
merce and  to  crime,  is  a  consummation  devoutly 
to  be  wished  by  every  lover  of  his  country,  for 
not  only  will  it  facilitate  intercourse  and  har- 
mony among  the  people,  but  it  will  also  be 
one  of  the  stronsrest  bonds  of  union  among  the 
several  States.  The  meeting  at  Saratoga  called 
together  an  unusual  number  of  representative 
lawyers  and  jurists — men  who  have  made  their 
mark  either  in  the  forum  or  upon  the  bench, 
and  the  interest  and  enthusiasm  manifested  in 
the  undertaking  show  unmistakably  that  the 
time  is  comfrfor  such  an  organization.  To  our 
thinking,  it  would  have  been  better  could  such 
an  association  have  been  composed  of  delegates 
from  bar  associations  of  the  several  States — 
jnst  as  State  bar  associations  would  be  more 
influential — more  potent  if  formed  of  delegates 
from  county  or  local  associations,  but  with  the 
few  State  bar  associations  which  now  exist, 
such  a  formation  is  at  present  impracticable, 
and  that  which  has  been  made  at  Saratoga  seems 
to  be  the  best  substitute.  The  proceedings  of 
the  two  days  through  which  the  meeting  ex- 
tended are  notable  for  the  absence  of  "  talk  "  to 
which  lawyers  are  sometimes  addicted.  The 
business  in  hand  was  discussed  by  the  best 
men  present,  and  with  an  obvious  desire  to 
secure  the  best  organization — the  best  results 
possible.  This,  we  lielieve,  has  been  done,  and 
under  the  administration  of  the  men  who  have 
it  in  charge,  "The  American  Bar  i^ssociation^ 
can  hardly  fiul  to  prove  of  great  service  to  the 
profession  and  to  the  country.— ^Z6any  Law 
Journal. 

The  U.  S.  axd  Mkxioo. — The  subject  of  extra- 
dition with  Mexico  is   one   of  considerable 


importance  in  the  States  of  our  Union  border- 
ing on  that  country,  and  on  that  account  the 
decision  of  the  Mexican  Supreme  Court,  which 
has  just  been  communicated  to  the  govern- 
ment authorities  at  Washington,  that  the 
Mexican  law  will  permit  the  delivery  up  of 
offenders,  upon  an  application  made  by  the 
authorities  of  one  of  our  States,  will  be  received 
with  much  satis&ction  here.  In  the  case 
passed  upon,  the  authorities  of  the  State  of 
Texas  applied  to  those  of  an  adjoining  Mexican 
State  for  the  surrender  of  two  fugitives,  who 
were  charged  with  murder  in  Texas.  An 
inferior  Mexican  court,  however,  ordered  the 
discharge  of  these  persons  from  custody,  but 
the  Supreme  Court,  by  a  vote  of  nine  to 
five,  reversed  this  decision,  and  ordered  the 

surrender. — Ih. 

CANADA. 

Tn  Oeamoi  Absociatioh. — Several  prominent 
Orangemen  having  been  arrested,  at  Montreal, 
for  attempting  to  walk  in  procession  to  church 
on  the  12th  of  July,  a  criminal  prosecution  was 
brought  against  them  as  members  of  an  illegal 
association  (ante  p  371).  A  difilculty,  however, 
occurred  in  attempting  to  prove,  before  the 
Police  Magistrate,  that  the  accused  were 
Orangemen,  the  witnesses  called  deelining  to 
answer  the  questions  put  to  them  relating  to 
the  Orange  Order,  on  the  ground  that  they 
could  not  answer  without  admitting  that  they 
were  themselves  Orangemen,  and  that  they 
would  thus  incriminate  themselves.  In  the 
case  of  Col.  Smith,  one  of  the  witnesses,  so 
ref^ising  to  answer,  an  application  was  made  to 
commit  him  for  contempt^  and  the  magistrate 
granted  it.  But  on  petition  for  habeat  corpus 
before  the  Chief  Justice  and  two  Judges  of  the 
Queen's  Bench,  the  witness  was  liberated,  on 
the  ground  that  he  was  within  his  right  in 
declining  to  answer  a  question  which  might 
render  him  liable  to  a  criminal  prosecution. 

The  counsel  for  the  prosecution  have  addressed 

the  following  letter  to  the  Dominion  Ck>vem- 

ment: 

To  tk$  ffonormble  Bkhard  W.  ScoU,  Secretary  qf 
State:— 

Sib,— We  are  .acting  for  the  prosecution  in 

the  case  of  the  Queen  v«.  David  Grant  et  al., 

which  originated  in  an  information,  sworn  to 

by  one  Murphy,  to  the  efiect  that  the  defendants 

are  Orangemen,  and  as  such  are  members  of  an 

illegal  asflooiation,  and  that  they  met  on  the 
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1 2th  of  Jvlj  last  at  their  Lodge  Boon,  for  the 
purpose  of  walking  through  the  streets  pf  the 
citj  in  a  procession  likely  to  endanger  the 
public  peace,  or  haying  such  a  tendency. 

We  are  now  proceeding  with  the  preliminary 
examination  before  the  Police  Magistrate,  and 
the  witnesses  so  fiir  examined  to  prove  the 
constitution  of  the  Orange  Order,  the  nature  of 
the  oath  taken  by  the  members  of  the  Order, 
and  the  fisct  that  the  accused  are  Orangemen, 
have  refused  to  answer,  on  the  ground  that 
they  may  criminate  themselyes. 

While  cQuyinced  that  the  privilege  claimed 
does  not  exist  in  this  case,  and  that  the  decision 
of  the  Police  Magistrate  to  that  effect  is  in 
every  way  correct,  we  consider  it  would  be  in 
the  public  interest,  that  a  pardon  be  offered  the 
witnesses  in  question,  so  that  there  be  no  new 
pretext  for  mischievous  agitation,  in  connection 
with  a  question  which  inflames  so  many 
passions. 

We,  therefore,  have  to  require  that  his 
Excellency,  the  Governor-General,  will  grant  a 
pardon  in  particular  to  Lieutenant-Colonel 
George  Smith,  the  witness  presently  under  ex- 
amination, for  any  act  committed  which  would 
make  him  liable  to  be  prosecuted  under  Chap. 
10  of  the  Consolidated  Statutes  of  Lower 
Canada,  relating  to  seditious  and  unla¥rful 
associations  and  oaths,  or  under  the  Common 
Law,  for  organizing  and  engaging  in  a  pro- 
cession likely  to  endanger  the  public  peace,  or 
having  such  a  tendency. 

We  have  authority  to  speak  for  our  clients 
only,  but  we  may  perhaps  be  permitted  to  state 
that  there  is  a  veiy  large  and  very  influential 
portion  of  the  population  of  the  city  of  Mont- 
real, who,  while  taking  no  part  in  the  contro- 
versy between  the  Orangemen  and  their 
opponents,  are  greatly  interested  as  property 
owners,  and  as  citizens  engaged  in  trade,  in 
the  preservation  of  the  peace  of  this  city  and 
its  good  name,  and  that  class,  no  less  fiian  our 
clients,  are  anxious  that  the  question  whether 
the  Orangemen  have  a  right  to  walk  in  proces- 
sion should  be  tested  before  the  Courts. 

The  anomaly  of  the  present  state  of  things 
is,  that  while  the  Orangemen  loudly  assert  the 
perfect  legality  of  their  Order,  and  claim  to  be 
protected  by  the  authorities,  at  all  hazards  and 
at  whatever  cost,  in  their  attempt  to  walk  in 
procession,  they  refhse  before  the  Courts  to  | 


acknowledge  themselves  Orangemen,  for  fear  of 
incriminating  themselves,  and  this  they  do  in 
the  hope  that  thereby  they  will  render  fruitless 
any  proceeding  calculated  to  test  the  validity 
of  their  pretensions. 

We  have  the  honor  to  be,  Sir, 

Your  obedient  servants, 

Edward  Cabtsr, 
Edmuitd  Barmabd. 


GENERAL  NOTES. 
Titles. — The  English  Court  of  Appeal, 
according  to  the  SoUeitgf'a  Journal^  Appears  to 
be  somewhat  of  the  opinion  of  Sir  Thomas 
Smith,  who  saith  :  "  As  tor  gentlemen,  they  be 
made  good  cheap  in  this  kingdom ;  for  whoso, 
ever  studieth  the  laws  of  this  realm  •  •  • 
he  shall  be  called  master,  and  shall  be  taken 
for  a  gentleman.''  In  the  course  of  the  hearing 
of  a  petition  in  lunacy  for  the  appointment  of 
new  trustees  on  the  7th  ult.,  one  of  the 
persons  proposed  as  a  new  trustee  was  described 
as  an  ^  esquire,"  and  one  of  the  persons  who 
made  an  affidavit  of  fitness  was  described  as  a 
"  gentleman."  It  was  stated  that  the  <^  esquire** 
was,  in  fiict,  a  justice  of  the  peace,  and  that 
the  '<  gentleman  "  was  a  solicitor.  Lord  Justice 
Cotton  said  that  though  the  legal  description  of 
a  solicitor  was  "  gentleman,"  that  term  was  very 
indefinite,  and  ought  not  to  be  used.  In  such 
an  affidavit  a  solicitor  ought  to  be  described  as 
a  « solicitor,"  in  order  that  the  court  might 
know  his  real  position  in  life.  And  the  term 
"  esquire  "  was  even  worse  than  that  of  "  gentle 
man,"  for  it  conveyed  no  information  what- 
ever to  the  court.  A  man  who  was  a  justice  of 
the  peace  should  be  described  by  that  title. 

Method  is  essential,  and  enables  a  larger 
amount  of  work  to  be  got  through  with  satis- 
faction. « Method,"  said  Cecil  (afterwaids 
Lord  Burleigh),  <<is  like  packing  things  in  a 
box ;  a  good  packer  will  get  in  half  as  much 
again  as  a  bad  one."  Cecil's  despatch  of  busi- 
ness was  extraordinary,  his  maxim  being.  <<The 
shortest  way  to  do  many  things  is  to  do  only 
one  thing  at  once." 

Henri  de  Tourville,  the  Englishman,  who 
was  convicted  by  an  Austrian  tribunal  and  sent- 
enced to  death  for  wife  murder,  and  whose 
sentence  was  afterwards  commuted  to  one  of 
twenty  years'  penal  servitude,  has  been  disbar- 
red, and  his  name  removed  from  the  list  of 
members  of  the  Honorable  Society  of  the  Mid- 
dle Temple. 
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MR.  JUSTICE  JETTE, 

The  vacancj  on  the  Bench  of  the  Superior 
Court,  caused  bj  the  death  of  the  late  Mr. 
Justice  v.  P.  W.  Dorion,  has  been  filled  by  the 
appointment  of  Mr.  L.  A.  Jett^,  of  Montreal. 
Mr.  Jett6  is  a  gentleman  of  high  standing  in 
the  profession.  JEe  was  admitted  to  the  bar  in 
February,  1857,  and  by  abilities  of  a  high  order, 
and  close  attention  to  professional  work, 
speedily  attained  a  considerable  practice. 
Among  the  important  cases  in  which  he  was 
concerned  may  be  mentioned  the  celebrated 
Guibord  case,  in  which  he  was  counsel  for  the 
Fabrique  in  defending  the  suit.  In  1872  he  first 
entered  public  life,  being  elected  by  a  large 
majority,  for  the  division  of  Montreal  East,  over 
his  distinguished  opponent  the  late  Sir  George 
£.  Cartier.  In  the  general  election  of  1874, 
Mr.  Jett6  was  returned  for  the  same  seat  by 
acclamation.  Appointments  to  the  Bench  in 
Canada  are  probably  too  much  restricted  by 
considerations  of  politics  and  nationality,  and  in 
the  present  case  advocates  of  greater  distinction 
are  for  this  reason  passed  over.  But  apart  from 
this,  Mr.  Jetty's  appointment  Is  a  good  one,  and 
will,  we  believe,  give  much  satis&ction. 


8AUVE  v.  SAUVE, 

We  thought  we  had  sufficiently  explained 
(ante,  p.  886),  our  opinion  that  the  cases  of 
Sauvi  V.  Sawij  and  JBertheht  v.  Theoret  were 
essentially  different.  An  esteemed  corres- 
pondent, however,  overlooking  perhaps  our 
brief  reference  to  the  cases,  writes  us  on  the 
subject)  pointing  out  the  material  differences 
between  the  two  suits.    He  says : 

^  In  the  case  of  Berthelot  v.  Theoret  it  is  clear 
that  fiicts  were  alleged  and  proved  showing  the 
ceetumnaire  to  le  proprietor  of  the  debt  sued 
for ;  hence  the  eidatU  could  not  sue.  In  Sauv^ 
V.  Sauv^  there  were  facts  proved,  too,  showing 
that  the  '< third  party"  had  no  action.  Hi^ 
interests,  once  held  by  him,  he  had  reeiliaUd  by 
an  acU  eoue  eeing  privi^  but  to  which /orc^  had 
to  be  given." 


We  should  add  that  the  head  notes  prefixed 
to  the  reports,  as  we  received  them  from  our 
correspondent,  were  not  in  strict  accordance 
with  the  &ct8  as  we  view  them,  but  unfortu- 
nately were  printed  without  the  emendations 
which  we  intended  to  have  made. 


BANKRUPTCY  FRAUDS. 

The  U.  S.  Bankrupt  law  passed  out  of  exist- 
ence on  the  1st  September,  except  for  pending 
cases,  and  there  was  a  considerable  rush  of 
debtors,  even  in  the  last  days  and  hours  of  the 
Act,  to  bring  themselves  under  its  provisions. 
In  the  city  of  New  York  there  were  on  'the  last 
day  394  petitions  filed  ;  in  the  district  including 
Chicago,  375  petitions;  in  Cincinnati,  100;  in 
Buffalo,  198  ;  and  in  Philadelphia,  69.  Physi- 
cians, lawyers,  and  even  clerg3rmen  swelled  the 
number  of  those  seeking  relief  from  the  de- 
mands of  their  creditors.  Advertisements  ap- 
peared in  journals  of  New  Tork,  inserted  by 
attorneys  tendering  their  services  to  help  clients 
to  a  full,  free  and  quick  discharge  from  all  their 
liabilities.  These,  however,  are  not  so  remark- 
able as  a  daring  announcement  in  the  N,  Y, 
Herald^  which  attracted  the  attention  of  a  re- 
porter of  the  World.  The  nuticc  was  as  fol- 
lows : — 

If  yoa  contemplate  bankmptoy  you  can  procure 
$48,000  ffocd,  genuine,  regular  securities ;  no  more  of 
same  kind  exist ;  have  never  been  offered ;  terms  to 
suit  contingency.  Address,  coniidentially.  Attorney, 
box  112,  Herald  Office. 

Acting  in  that  detective  capacity  which  has 
been  called  into  play  by  the  press  in  these 
latter  days,  the  reporter  answered  the  advertise- 
ment under  an  assumed  name,  and  in  due  time 
he  received  the  following  reply : — 

Hknry  U.  Hadlxy,  Attorney  and  Counsellor  at 
Law,  307  Broadway,  N.  Y-,  Aug.  15, 1878. 

Dkar  Sib,— Your  favor  referring  to  bankruptcy, 
dated  14th  inst,  was  duly  received  and  contents  noted. 

If  convenient^  please  call  on  me  to-morrow  at  11 
a.m.,  or  from  two  to  three  p.m.,  here  at  my  office^  that 
we  may  talk  the  matter  over  as  requested.  I  remain, 
confidentially  yours. 

H.  U.  Hadley,  Attorney, 

The  reporter  called  on  Mr.  Hadley  at  his 
office,  and  found  him  busily  engaged  with  two 
elderly  and  eminently  respectable-looking  gen- 
tlemen. After  waiting  some  time  the  reporter 
was  ushered  into  the  lawyer's  office.  Upon 
representing  himself  as  the  special  partner  of 
a  firm  of  hatters  who  were  about  to  foil,  hQ 
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receiTed  most  respectful  attention.    We  con- 
tinue the  narrative  in  the  words  of  the  reporter. 

''  How  maoh  do  you  owe  ?  "    Mr.  Hadley  asked. 

**  Aboat  $75,000,"  was  the  reply. 

"  How  maoh  asseU  haye  yoa  got  ?  " 

"  About  $20,000." 

"  What  have  you  done  with  the  rest?  " 

"Spent  it." 

"Who?" 

"  I  and  my  partners." 

"  How  much  have  you  drawn  ?  " 

"  About  $6,000." 

"  How  much  did  you  put  in  the  firm?  " 

"  Twenty  thousand  dollars ;  that  is,  $12,000  cash,  and 
$8,000 1  still  owe." 

"  Ah  I  Is  your  book-keeper  all  right?  " 

"He  if." 

"  Can  he  so  change  the  books  as  to  make  it  appear 
that  you  drew  all  this  $12,000,  and  that,  in  return  for 
it  and  as  security  for  the  $8,000  you  owoi  you  gave 
them  $50,000  of  securities,  without  further  recourse  to 
you?" 

"He  can." 

♦•Will  he?" 

"Ho  will,  sure." 

"  That'll  do,"  said  Mr.  Hadley,  "  my  client  lias 
$50,000  worth  of  Southern  land  bonds ;  they  are  worth 
nothing  in  the  market ;  they  may  (with  a  smile)  some 
day  be  worth  their  face  value.  They  are  for  lands 
granted  to  him  on  the  Chattanooga  and  Cincinnati 
jRailroad.    He  wUl  sell  them  for  $1,000  cash." 

"  Good,"  replied  the  reporter,  "  but  how  am  I  to 
show  where  I  got  them  from  ?  " 

"  He  shall  give  yon  a  bill  of  sale,  you  shall  turn  over 
to  him  some  stock  in  exchange— he  will  furnish  it  for 
you— «nd  you  give  him  the  $1,000  besides.  His  bill  of 
sale  will  be  dated  back  as  far  as  you  like,  so  as  to 
make  the  whole  transaction  look  genuine,  and,  of 
course,  yoa  explain  to  your  creditors  that  your  unfor- 
tunate land  speculation  has  led  to  your  failure.  You 
give  them  a  few  thoasands  in  cash,  then  bonds  and 
what  stock  you  have  on  hand,  and  go  on  your  way 
rejoicing.   Twig?" 

Some  further  conversation  occurred  with 
reference  to  the  hest  mode  of  covering  up  the 
tracks  and  giving  the  swindle  a  genuine  look. 
The  reporter  was  informed  of  others  who  had 
successfully  played  the  same  game,  and  it  is 
stated  on  good  authority  that  a  great  deal  of 
business  has  been  done  in  the  way  of  buying 
cheap  or  worthless  stocks,  and  holding  them 
for  use,  by  intending  bankrupts  who  desire  to 
make  a  show  of  assets,  the  purchase  in  such 
case  being  made  to  date  back  to  the  time  when 
the  securities  were  quoted  higher.  This  is  but' 
one,  and  a  small,  part  of  the  gigantic  network 
of  fraud  which  envelops  every  part  of  the 
bankruptcy  system,  and  it  is  not  wonderful  that 


through  such  revelations  the  law  has  come  to 
have  an  evil  odor,  and  dies  regretted  by  few 
save  those  who  have  turned  it  to  their  profit. 


CONTRIBUTORY  NEGLIGENCE. 
[Continued  from  p.  4261 

Emit  V.  Hudson  River  R.  R.  Co,j  35  N.  Y.  9. 
— Plaintiff's  testator  was  killed  while  crossing 
defendants'  track  with  his  team,  on  his  way  to 
a  ferry  at  Bath-on-the-Hudson.  It  had  been 
customary  to  keep  a  flagman  at  this  crossing, 
but  on  this  occasion  there  was  none ;  at  least 
the  evidence  strongly  preponderated  that  way. 
As  he  approached  the  crossing,  Ernst  looked 
north,  above  the  station-house,  and  saW^no  train. 
The  ferryboat  was  just  starting,  and  a  by-  stand- 
er  hailed  the  ferryman  to  wait,  and  beckoned 
Ernst  to  hurry  on.  Signals  were  made  from 
the  boat  for  him  to  come  on ;  he  started  up  his 
horses  on  a  trot,  when  just  as  they  were  within 
two  or  three  rods  of  the  track,  the  engine  ap- 
peared from  behind  the  station-house.  At  the 
same  instant  two  men  shouted  to  him  from  dif- 
ferent directions,  he  vainly  tried  to  rein  in  his 
horses,  they  plunged  on  the  track,  and  he  was 
struck  by  the  engine  and  killed.  At  the  cir- 
cuit the  plaintiff  was  nonsuited,  and  this  was 
now  set  aside. 

The  court  say,  that  the  omission  of  the  cus- 
tomary signals  is  an  assurance  by  the  company 
to  the  traveller  on  which  he  may  rely  that  no 
engine  is  approaching  within  eighty  rods  on 
either  side.  If  the  usual  warning  is  withheld, 
the  wayfarer  is  not  bound  to  stop  and  look  up 
and  down  the  track,  but  may  assume  that  the 
crossing  is  safe.  It  is  no  answer  to  his  claim 
for  redress  for  injury,  that  notwithstanding  the 
omission  of  the  signals,  he  might,  by  greater 
vigilance,  have  discovered  the  approach  of  the 
train,  if  he  had  foreseen  a  violation  of  the  statute 
instead  of  relying  upon  an  observance  of  it. 

Remarks. — This  is  the  most  celebrated  rail- 
road case  in  our  books.  It  had  been  once  before 
to  the  Court  of  Appeals,  and  a  new  trial  had 
been  granted  upon  a  very  different  state  of  facts, 
as  we  learn  from  the  opinion  of  Judge  Porter 
on  this  hearing.  The  former  decision  is  not 
reported  in  the  regular  series,  but  one  of  the 
opinions  was  reported  in  24  How.  97,  with  erron- 
eous head  notes  and  statement  of  facts.  In  the 
present  decision  aU  the  judges  concurred.    The 
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opinion  of  Jndge  Porter  is  one  of  the  ablest  to 
be  found  in  our  reports.  He  mftkes  these  ex- 
cellent ohsenrations  on  nonsnits :  "  Our  law  is 
framed  upon  the  theory  that  on  such  questions 
the  citizen  can  rely  with  more  security  on  the 
concurrent  judgment  of  twelve  jurors,  than  on 
the  majority  ^rote  of  a  divided  bench.  Una- 
nimity is  not  required  in  our  decisions  on 
questions  of  law.  It  is  otherwise  with  jurors 
charged  with  the  duty  of  determining  issues  of 
fact ;  and  such  issues  should  not  be  withheld 
from  the  usual  arbiters,  unless  the  evidence 
leads  so  clearly  to  one  result,  that  there  is  no 
room  for  di£ference  between  honest  and  upright 
men.  A  nonsuit  should  always  be  granted 
where  the  proof  is  so  clear  as  to  warrant  the 
assumption,  in  good  &ith,  that  if  the  question 
were  submitted  to  the  jury,  they  would  find  that 
the  culpable  negligence  of  the  plaintiff  con- 
tributed to  the  injuiy.  But  we  have  had  occa- 
sion, recently,  to  hear  nonsuits  of  this  kind  jus- 
tified on  the  novel  ground,  that  unless  the  fact 
be  determined  In  one  way  by  the  judge,  it  will 
be  sure  to  be  determined  the  other  by  the  jury. 
The  correctness  of  judicial  opinions  on  mere 
questions  of  fact  may  well  be  distrusted,  where 
we  find  them  confessedly  opposed  to  the  com- 
mon sense  of  mankind." 

The  case  came  up  a  third  time  in  39  N.  T. 
61,  when  a  verdict  for  the  plaintiff  was  sus- 
tained. The  views  of  the  court  above  ex- 
pressed as  to  the  absence  of  the  flagman  were 
approved ;  but  the  judges  differ  as  to  the  extent 
that  the  defendants'  negligence  excuses  the 
plaintiff's  want  of  vigilance.  Judge  Clarke 
thinks  the  omission  of  the  customary  warnings 
and  signals  may  excuse  the  plaintiff  from  look- 
ing up  and  down  the  track  just  before  crossing ; 
and  that  *<  the  court,  in  its  last  review  of  this 
case,  in  no  respect  relaxed  the  salutary  rules 
which  it  had  in  many  previous  cases  adopted 
in  relation  to  the  negligence  of  persons  who 
are  on  railroads.'*  Judge  Woodruff,  in  a  follow- 
ing opinion,  on  the  other  hand,  says :  <<  Neg- 
ligence in  the  railroad  company  in  the  giving 
of  bignals  or  in  omitting  precautions  of  any 
kind  will  not  excuse  his  omission  to  be  diligent 
in  such  use  of  his  own  means  of  avoiding  dan- 
ger," and  that  if  by  such  use  he  might  have 
avoided  the  danger,  notwithstanding  the  omis- 
sion of  the  signals,  his  omission  is  concurring 
negligence,  and  where  proof  of  it  is  clear,  he 


should  be  nonsuited.  But  he  concludes  that 
in  this  case  the  question  was  so  complicated 
and  detailed,  that  it  was  properly  left  to  the 
jury. 

Sheridan  v.  Brooklyn  City^  etc,.  Company y  36  N. 
Y.  39. — Deceased  was  a  boy,  nine  years  old, 
who  took  a  seat  in  defendants'  horse-car,  but  in 
order  to  make  room  for  adults,  the  conductor 
put  him  out  of  his  seat,  and  the  car  being 
crowded,  he  was  pushed  by  the  passengers  out 
on  the  front  platform,  and  was  afterward 
thrown  off  by  another  passenger  rushing  to  get 
off,  and  was  run  over  and  killed.  A  verdict 
for  the  plaintiff  was  unanimously  sustained. 

Renwick  v.  N.  T.  Cent.  RaUroad  Co.,  36  N. 
T.  133. — The  plaintiff,  approaching  a  crossing^ 
stopped  when  from  four  to  six  rods  from  the 
track,  looked  both  ways  and  listened,  and  seeing 
and  hearing  no  indications  of  a  train,  started 
his  horses,  kept  looking  for  the  train,  and  when 
on  the  track  was  struck  by  the  train  which  he 
saw  close  upon  him.  This  was  held  not  neces- 
sarily negligent,  and  judgment  for  plaintiff  was 
affirmed. 

Clark  ▼.  JEiyht  Ave,  BaUroad  Co ,  36  N.  T. 
135. — The  plaintiff  was  injured  while  riding  on 
the  steps  of  the  front  platform  of  the  defend- 
ants' street  car,  by  a  passing  team.  The  car 
was  so  full  that  there  was  no  other  place  for 
him  to  stand,  and  the  conductor  receired  his 
fare  and  suffered  him  to  stand  there.  The  court 
said  "  these  facts,  if  true,  authorized  the  jury  1o 
find  that  the  plaintiff  had  been  invited  by  those 
having  chaige  of  the  car  to  ride  in  that  place, 
and  that  an  implied  assurance  had  been  by  them 
given  that  that  was  a  suitable  safe  place  for 
him  to  ride,"  and  judgment  for  plaintiff  was 
affirmed ;  but  the  court  say  that  without  such 
explanation  the  position  of  the  plaintiff  would 
have  shown  him  negligent,  and  it  would  have 
been  the  duty  of  the  court  to  nonsuit. 

Remarks, — The  observation  last  quoted  is  an 
excellent  example  of  what  is  called  an  ohiter 
dietumj  although,  at  the  risk  of  being  accused 
of  uttering  the  same  thing,  we  will  say  that  the 
learned  judge  was  quite  right  in  that  position. 

Curranv,  The  Warren  Co,,  36  N.  Y.  153.— 
Defendants  were  distillers  of  coal  tar.  The  de- 
ceased was  engaged  by  them  in  manufEM^turing 
boilers,  and  was  obliged  to  work  inside  of  the 
defendants'  boiler,  entering  through  an  orifice 
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opened  for  the  purpose.  He  entered  the  boiler 
as  usual,  and  instantly  fell  dead  in  consequence 
of  inhaling  the  poisonous  gas  collected  in  it 
It  appeared  that  the  ventilator  in  this  boiler, 
which  acted  as  a  safety  ralye  for  the  escape  of 
the  noxiour  gas,  had  been  closed  by  the  direc- 
tion of  the  deceased.  This  was  held  contri- 
butory negligence,  and  a  verdict  for  plaintiff 
was  set  aside.  As  there  was  no  dispute  about 
these  liscts,  it  was  held  that  a  nonsuit  should 
have  been  granted  as  requested. 

Ferrit  v.  Union  Ferry  Co.,  36  N.  Y,  312.— 
Plaintiff  was  a  passenger  on  defendant's  boat. 
On  the  arrival  of  the  boat  at  the  slip,  the  guard 
chain  was  let  down  before  the  boat  was  com- 
pletely listened,  and  the  plaintiff  proceeding  to 
leave  the  boat^  her  foot  slipped  into  an  opening 
between  the  boat  and  the  floating  dock  or 
bridge,  and  she  was  injured.  She  was  held  not 
negligent,  the  dropping  of  the  chain  being  an 
assurance  to  passengers  that  the  boat  was  pro- 
perly secured  and  exit  was  safe. 

Milton  V.  Budson  River  Steamboat  Company ^  37 
N.  T.  210. — Defendant  agreed  to  tow  plaintiff's 
boat  to  New  York  and  to  place  it  between  two 
other  boats.  Defendant  did  not  place  the  boat 
between  two  others,  and  part  of  the  cargo  was 
washed  overboard.  The  referee  found  that  the 
crew  on  plaintiff's  boat  did  not  exercise  proper 
care  over  the  boat,  but  that,  if  defendant  had 
placed  the  boat  between  two  others  as  he  had 
agreed,  the  injury  would  nevertheless  not  have 
happened,  and  he  reported  in  favour  of  plaintiff. 
This  Judgment  was  reversed. 

Melntyre  v.  Jf.  Y.  Cent,  Railroad  Co,^  37  N. 
T.  287. — Deceased  was  a  passenger  on  defend- 
ants' train,  and  had  no  seat.  He  was  direc- 
ted by  one  of  defendants*  servants  to  pass  for- 
ward, while  the  train  was  in  motion,  to  another 
car  where  there  were  unoccupied  seats.  In  at- 
tempting to  do  so,  in  some  unknown  manner, 
he  lell  between  the  cars  and  was  killed.  A  re- 
covery was  affirmed,  the  court  holding  that  it 
was  for  the  Jury  to  decide  whether  the  deceased 
was  guilty  of  any  negligence  in  attempting  to 
cany  out  the  defendants'  directions. 

Daoenport  v.  Ruekman,  37  N.  Y.  568. — The 
plaintiff,  who  was  partially  blind,  walking  on 
the  sidewalk,  fell  into  an  excavation  suffered  by 
defendant  to  exist  on  his  premises  and  was  in- 
jured.   A    recovery   was  approved,  the  court 


holding  that  the  question  for  the  jury  was, 
<<  had  the  plaintiff  sight  enough  to  go,  with 
reasonable  assurance  of  safety,  through  the 
streets  if  they  were  kept  in  good  condition  ?  " 

Wol/kiel  V.  Sixth  Ave,  RaUroad  Co.,  38  K.  T. 
49.— Plaintiff  was  injured  while  getting  on  the 
front  platform  of  a  street  car  run  by  defendant. 
The  testimony  was  conflicting  as  to  whether 
the  car  was  then  in  motion,  and  the  question 
was  properly  submitted  to  the  jury. 

HUhoU  V.  Sixth  Ave.  RaUroad  Co ,  38  N.  Y. 
131. — Plaintiff,  while  on  the  front  platform  of 
defendants'  street  car,  asked  the  driver  to 
stop,  and  the  driver  brought  his  horsea  down  to 
a  walk  when  the  plaintiff  stepped  down  on  the 
step  to  get  off,  and  the  car  stopped ;  while  he 
stood  there,  a  sudden  start  of  the  car  threw  him 
off.  The  court  held  that  the  plaintiff  had  a 
right  to  occupy  the  step,  and  whether  he  was 
negligent  while  in  that  position  was  a  question 
for  the  jury.  They  say :  ^  While  passengers 
have  no  right  to  jump  off  a  car  while  in  motion, 
or  to  make  an  attempt  to  do  so,  yet  they  are 
authorized  to  prepare  to  leave  when  there  is 
evidence  of  an  intention  to  stop  or  any  signal 
given  for  such  a  purpose." 

Oontalee  v.  JV.  Y.  4*  Ifarlem  Railroad  Co.,  38 
N.  Y.  440. — Deceased,  in  stepping  from  a  car, 
was  killed  by  an  express  train  on  an  adjoining 
track.  It  appeared  that  he  must  have  been 
a  passenger  on  this  train,  lived  in  sight  of  the 
station,  and  must  have  known  that  the  express 
was  then  due.  The  court  held  that,  if  he  did 
not  look  out  for  this  train,  he  was  guilty  of 
negligence,  and  if  he  did  look,  he  must  have 
seen  the  train  within  a  few  feet  of  him,  and  his 
attempt  to  cross  In  front  of  it  was  reckless. 
Judgment  for  plaintiff  reversed. 

Wilcox  V.  Rome,  etc.,  Railroad  Co.,  39  N.  Y. 
358. — The  plaintiff's  intestate  was  killed  at  a 
village  street  crossing  with  which  he  was  fin- 
miliar,  and  where,  if  he.  had  looked,  he  could 
have  seen  a  train  for  seventy  or  eighty  rods. 
There  was  evidence  that  there  was  no  bell  rung 
or  whistle  sounded.  It  was  held  that  it  must 
be  presumed  that  he  did  not  look  for  the  train, 
and  thus  was  negligent,  and  that  the  defend* 
ant's  omission  of  signals  did  not  excuse  him. 

Remarkt. — Here,  for  the  flrst  time,  we  find  an 
explicit  avowal  of  Judge  Porter's  doctrine  in 
the  Emit  case.  Judge  Miller  says,  of  that  case : 
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<<  The  opinion  of  one  of  the  judges  holds  that 
the  omission  of  the  customary  signals  is  a 
breach  of  duty,  and  an  assurance  to  the  trmreller 
that  no  engine  is  approaching  from  either  side 
within  eighty  rods  of  the  crossing,  and  that  he 
may  rely  on  such  assumption  without  incurring 
the  Imputation  of  a  breach  of  duty  to  a  wrong- 
doer. Upon  a  re-trial  of  the  case  a  rerdict  was 
rendered  in  &Tor  of  the  plaintiff,  and,  on  an 
appeal  to  this  court,  the  judgment  was  affirmed. 
Sereral  of  the  judges  placed  their  decision  upon 
other  and  different  grounds  than  the  failure  to 
gire  the  necessary  signals,  and  I  do  not  under- 
stand that  a  majority  of  the  court  held  that 
such  neglect  was  an  assurance  of  safety,  which 
reliered  the  wayfarer,  who  did  not  look,  from 
the  imputation  of  negligence." 

ffttvetu  V,  The  Erie  Railway  Co.,  41  N.  Y.  296* 
— ^The  intestate  was  killed  at  a  railroad  crossing- 
There  was  evidence  that  no  warning  was  given 
by  bell  or  whistle.  The  court  charged  that  the 
deceased  was  not  bound  to  stop  and  look  up 
and  down  the  railroad  unless  there  were  signals 
given,  and,  if  he  heard  no  signals,  he  had  a 
right  to  assume  that  there  was  no  train  within 
eighty  rods  of  the  crossing,  and  refused  to 
charge  that  if,  at  any  point  within  ten  rods  of 
the  crossing,  he  might  easily  have  seen  the  ap- 
proaching train  nearly  a  mile  off,  he  was  bound 
to  look  up  and  down  the  road,  and  if,  by  omit- 
ting so  to  do,  he  lost  his  life,  he  cannot  recover. 
This  was  held  error. 

The  court  remark:  "At  the  time  the  case 
was  tried  some  doubt  existed  as  to  the  law  upon 
these  points  in  this  State.  Opinions  given  in 
this  court,  published  in  the  reports,  had  laid 
down  the  law  as  It  was  given  by  the  judge  to  the 
jury  in  the  present  case;  but  a  close  examina- 
tion of  the  cases  in  which  they  were  given  will 
fail  to  show  that  such  was  the  doctrine  of  the 
court.  On  the  contrary,  the  rule  that  any  ne- 
gligence of  the  party  injured  contributing 
thereto  will  bar  a  recovery  therefor,  has  been 
uniformly  adhered  to.  It  may  now  be  regarded 
as  settled,  by  this  court,  that  a  traveller  ap- 
proaching a  crossing  is  bound  to  use  his  eyes 
and  ears  in  looking  and  listening  to  ascertain 
whether  tiains  are  approaching,  irrespective  of 
the  question  whether  the  signals  required  by 
the  statute  are  given  upon  the  train,  and 
that,  if  an  injury  is  received  in  consequence 


of  his  omission  so  to  do,  he  cannot  recover 
therefor." 

Two  judges  dissented,  on  the  ground  that, 
although  the  judge  had  refused  to  charge 
as  requested,  yet  the  judge  had  charged  that 
men  approaching  a  railroad  in  plain  sight  are 
bound  to  look  for  approaching  trains. 

Baxter  \,  Troy  S^  Boston  Railroad  Co.,  41  N. 
Y.  602.->PUiintiff  was  injured  by  defendant's 
train  while  he  was  attempting  to  cross  their 
track.  The  evidence  was  conflicting  as  to 
whether  the  defendants  gave  the  requisite 
warnings  and  as  to  plaintiff's  ability  to  see  the 
train  in  time  to  avoid  it ;  but  the  plaintiff  tes- 
tified that  he  did  not  look  for  the  train,  and  did 
not  hear  it,  although  it  could  be  heard  from  his 
residence,  twenty  rods  we^t  of  the  crossing. 
The  court,  by  Grover,  J.,  said :  «  My  impres- 
sion, from  the  evidence,  is,  that  the  plaintiff 
could,  by  looking,  have  seen  the  train  and 
avoided  the  danger,  and  should,  therefore,  have 
been  nonsuited,  but,  as  a  new  trial  must  be 
granted  on  other  grounds,  I  will  not  further 
consider  it."  The  ground  on  which  the  new 
trial  was  granted  was  the  refusal  of  the  judge 
to  charge  that  the  plaintiff  was  not  relieved 
from  the  duty  of  exercising  ordinary  prudence 
in  approaching  the  crossing,  by  the  omission  of 
the  defendants  to  give  the  required  signal  on 
approaching  said  crossing. 

Remarke. — The  Wilcox  case  is  cited  as  the 
authority  for  this  position,  and  we  may,  there- 
fore, consider  these  two  cases  as  an  author- 
itative disavowal  of  the  contrary  doctrine  in 
the  Emet  case.  Judge  Grover  limits  the  duty 
of  looking  out  to  looking  along  the  track  when 
unobetructedf  and  says  it  is  not  necessary  for  a 
driver  to  leave  his  team  and  go  upon  the 
track. — Albany  Law  Journal, 


— ^A  woman  charged  with  burglary  in  Liver- 
pool, and  found  with  a  full  set  of  tools  in  her 
possession,  was  lately  brought  to  trial,  and  set 
up  as  a  defence  that  she  was  subject^to  attacks 
of  neuralgia,  and  had  taken  chloral  to  deaden 
the  pain  until  she  didn't  know  what  she  was 
about.  The  juiy  acquitted  her,  which  led  the 
presiding  judge  to  exclaim  that  in  the  whole 
course  of  his  experience  he  had  never  heard  of 
a  verdict  that  so  shocked  him. 
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THE  TRIAL  OF  ELECTION  PETITIONS, 

The  London  Timet ^  referring  to  the  renewal 
of  the  Election  Petitions  Act  of  1868,  has  some 
observations  upon  the  trial  of  election  petitions, 
which  are  of  interest  in  Canada  : — 

"  It  (the  Election  Petitions  Act)  was  passed 
for  three  jears  on  the  understanding  that  by 
the  close  of  that  time  the  light  shed  upon  the 
subject  by  the  trials  held  under  it  would  enable 
Parliament  to  affirm  it  once  for  all  or  to  super- 
sede it  by  some  more  scientific  procedure.  But 
at  the  termination  of  the  three  years  the 
accumulation  of  experience  appeared  insuf^ 
ficient  for  condemnation  or  for  absolute  ap- 
proval ;  and  once  given  a  certificate  of  mortality 
it  promises  to  be  immortal.  Seven  times, 
complains  Mr.  Charles  Lewis,  this  three  years' 
Act  has  been  renewed,  and  seventy  times  seven, 
for  all  we  can  see,  may  it  be  renewed.  In  truth, 
the  theme  is  a  very  delicate  and  not  a  very 
palatable  one  to  broach  in  the  House  of  Com- 
mons. Members  do  not  like  to  be  ejected  from 
their  seats  and  punished  for  bribery  by  a  single 
Common  Law  Judge  ;  but,  like  the  eel  with  its 
objection  to  be  skinned  whether  headwards  or 
tailwardSi  they  would  find  ground  to  criticise 
the  process  however  and  by  whomever  con- 
ducted. The  old  trial  by  Committee  oi  the 
House  was  an  offence  to  all  reasonable  men 
who  doubted  the  legal  shrewdness,  and^in  for- 
mer times  the  impartiality,  of  the  tribunal. 
The  present  system  offends  Mr.  Lewis,  because 
leaving,  as  he  phrases  it^  « the  liberties  and 
"  privileges  of  constituencies  at  the  mercy  of 
"  the  decision  of  judges  from  whom  there  is  no 
"  appeal." 

"  Mr.  liOwis  produces  a  formidable  indictment 
against  the  Chancery  Courts  of  First  Instance 
by  way  ,of  evidence  that  a  fortiori  the  repre- 
sentation of  the  kingdom  ought  not  to  depend 
on  the  irresponsible  verdict  of  a  single  judge. 
The  statistics  of  the  Court  of  Chancery,  ac- 
cording to  a  return  produced  by  him,  show  that 
out  of  263  decisions  pronounced  in  the  course 
ot  fifteen  months,  only  106  had  remained  un- 
disturbed by  Superior  Courts.  He  might  have 
added  that  in  many  suits  in  which  the  defeated 
side  cannot  afford  to  appeal  a  reversal  might 
similarly  have  been  obtained.  On  the  other 
hand,  we  believe  examination  would  elicit  that 
the  Court  of  Appeal  had  merely  varied  a  large 


number  of  the  balance  of  147  decisions  in  some 
collateral  and  minor  points.    A  considerable 
difference,  moreover,  exists  between  tbe  per- 
plexed problems  of  mixed  law  and  hd  which 
come  before  a  Vice-Ohancellor  or  Master  of 
the  Rolls,  and  the  simple  charges  of  bribeiy 
which  form  the  general  substance  of  an  Elec- 
tion Judge's  inquiries.    When  a  point  of  law 
arises  in  an  election  inquiiy  petitioners  and 
respondents  have  already  the  right  of  appeal 
Nevertheless,  after  all  deductionSi  experience  of 
the   general   and  demonstrable    Mlibility  of 
Courts  justifies  a  suspicion  that  even  on  matters 
of  fiict,  Election  Judges  are  not  more  in&llible 
than  their  fellows,  and  that  several  of  their 
decisions  would  probably  have  been  reversed 
by  an  appellate  tribunal.    Different  minds  drsw 
very  different  inferences  from  the  same  circum- 
stances, and  one  Election  Judge  may  have  con- 
nected the  successful  candidate  with  corrupt 
practices  for  which  another  judge  might  have 
held  him  in  no  way   accountable.     As  the 
Attorney-General  remarked  on  Monday,  intel- 
ligible principles  have  now  been  laid  down 
with  reference,  for  example,  to  what  does  and 
does  not  constitute  agency;    but  though  the 
bare  principle  may  be  formulated  beyond  dis- 
pute, it  will  still  admit  of  a  dosen  diverse 
applications.    It  is  of  the  very  essence  of  an 
election  petition  that  the  corrupt  ingenuity 
which  it  is  the  judge's  task  to  track  has  pain- 
fully overlaid  the  fiicts  with  every  Imaginable 
degree  of  shade  and  colour.    An  unerring  con- 
clusion could  not  be  insured  by  two  or  more 
judges,  as  Mr.  Lewis  suggests  in  confoimitf 
with  the  report  of  the   Select  Committee  of 
1875,  nor  by  one  Court  of  Appeal,  for  which  the 
Attorney-General  avows  his  own  preference. 
To  borrow  Mr.  Lewis's  parallel  of  other  Courts 
of  Justice,  it  is  familiar  experience  that  a  de- 
cision of  a  Divisional  Court  reversed  by  a  Court 
of  Appeal  is  upheld  by  the  House  of  Lords 
Boom  is  left  for  surmise  that  a  yet  more  exalted 
tribunal  might  even  reverse  the  decision  of  the 
House  of  Lords  itself. 

"Special  difficulties  environ  the  question 
how  to  construct  a  perfect  court  for  the  trial  of 
election  petitions.  We  agree  with  Mr.  Lewis 
in  thinking  it  an  anomaly  that  the  highest  of  an 
Englishman's  rights  should  be  at  the  mercy  of 
a  single  judge,  from  whom,  except  on  points  of 
law,  there  is  no  appeal.    It  is  no  answer  that, 
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if  a  angle  judge  can  be  trusted  to  try  a  man  for 
his  life,  he  may  be  trusted  to  try  the  right  to 
sit  for  the  borough  of  Great  Yarmouth.    In 
criminal  trials  the  fact  is  within  the  jury's 
province,  and  the  judge  propounds  the  law. 
But  the  addition  of  a  second  judge  to  Election 
Courts  would  not  be  sufficient.    Unless  the 
Court  consisted  of  three,  sometimes  no  decision 
could  be  arriyed  at,  and  the  withdrawal  of  three 
judges  from  the  ordinary  judicial  business  of 
the  country  would  create  serious  embarrass- 
ment.   To  cause  a  block  in  the  general  legal 
business  of  the  community  for  the  six  months 
following  a  general  election,  or  to  add  a  super- 
fluous three  judges  to  the  judicial  Bench  for  the 
exigencies  of  half  a  year  in  every  six  or  seven, 
la  a  vexatious  dilemma.    Indeed,  a  tribunal  of 
two,  or  even  three,  would  not  solve  the  difficulty 
satisfoctorily.      However    strong    the    Court 
which  first  heard  the  case,  a  defeated  litigant 
desires  the  ventilation  of  his  grievance  by  an 
entirely  fresh  tribunal.    Nothing  but  a  Court 
of  Appeal  will  content  him,  and  a  Court  of 
Appeal  in  election  disputes  implies  a  second 
investigation  of  the  facts,  with  all  the  conse- 
quent unsettlement  of  a    neighborhood  and 
reduplication    of    legal    expenditure.       The 
Chancellor  of  the  Exchequer  has  pledged  the 
Qovemment  to  put  a   Corrupt   Practices  at 
Elections  Bill  in  the  very  front  of  the  business 
of  next  Session  of  Parliament ;   and  Sir  John 
Holker  intimates  that  the  Bill  will  grant  a 
right  of  appeal  to  candidates  adjudged  guilty  of 
bribery.    But  we  do  not  clearly  apprehend,  nor 
perhaps,  does  the  Atttomey-General,  whether 
the  appeal  is  to  be  a  matter  of  general  right  or 
limited  to  a  candidate  convicted  of  bribery. 
In  the  majority  of  cases  the  justice  of  the 
primary  decision  is  obvious.    No  one  ever  felt 
inclined  to  dispute  the  judgments  in  the  old 
decisions  against  Taunton  and  Norwich.    Cases 
like  that  of  Launceston  raised  other  issues. 
More  satisfaction  would  have  been  felt  had 
either  the  original  verdict  proceeded  from  two 
or  three  judges,  or  had  the  unseated  candidate 
been  entitled  to  appeal.    The  problem  is  how 
to  construct  a  legal  strainer  through  which 
only  questions  of  real  difficulty  shall  percolate 
to  the  Court  of  Appeal.    A  Court  of  Appeal  in 
some  shape  there  must  be,  and  it  must  have 
jurisdiction  to  investigate  questions  of  Act  as 
well  as  of  law.    Perhaps  means  might  be  found 


of  settling  between  court  and  counsel,  at  the 
close  of  the  original  hearing,  what  facts  and 
what  heads  of  evidence  were  to  be  subjected  to 
the  ordeal  of  a  second  scrutiny.  It  is  a  delicate 
question,  and  not  the  less  delicate  that 
Parliament  will  have  to  solve  it  with  a  general 
election  staring  it  in  the  face." 


DAMAGES  FOR  PROSPECTIVE  INJURY. 

HIGH  COUBT  OF  JUSTICE,  QUEEN'S 
BENCH  DIVISION,  MAY  13,  1878. 

Lakb  v.  Walker. 

The  plaintiff  soed  the  defendant  for  injary  to  the 
buildings  of  the  plaintiff  by  mining  operations  of  the 
defendant  on  the  land  of  the  defendant.  A  special 
referee  iuiTing  found  that  the  plaintiff  in  addition  to 
injury  already  incurred,  would  incur  injury  in  the  fu- 
ture, and  having  assessed  the  prospective  damages  in 
respect  of  such  injury  at  £150:  Held^  by  Mellor  and  , 
Manisty,  JJ.  {dvnentiente  Coekbunif  C.J.),  that  the 
prospective  damages  were  recoverable. 

This  action  was  brought  by  the  owner  of 
land  for  damages  caused  by  an  excavation 
by  an  adjoining  mine  owner  under  plaintiff's 
land  which  caused  his  building  to  settle.  The 
case  was  tried  before  a  special  referee  who  re- 
ported that  the  damage  which  had  been  done 
to  plaintiff  by  the  excavation  at  the  date  of  the 
commencement  of  the  action  was  £400,  and 
that  he  estimated  the  future  damages  that 
would  be  incurred  to  be  £160,  the  total  am- 
ount being  £550,  of  which  £160  had  been 
paid  into  court.  The  plaintiff  took  out 
a  summons  to  defendant  to  show  cause  why 
plaintiff  should  not  be  at  liberty  to  sign  judg- 
ment for  £400.  Subsequently  a  rule  was  grant- 
ed calling  upon  plaintiff  to  show  cause  why 
he  should  not  accept  judgment  for  £250, 
the  balance  found  to  be  due  him  for  the  dam- 
ages already  accrued,  which  rule  was  duly 
argued. 

Cave^  Q.C.f  against  the  rule. 

Oain^ord  Bruce,  for  the  rule. 

Manibtt,  J.  (after  stating  the  cause  of  the 
action  as  above.)  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  the  £160  [the 
amount  of  future  damage],  and  that  con- 
sequently the  rule  to  reduce  the  damages 
should  be  discharged,  and  the  plaintiff  should 
be  at.  liberty  to  sign  judgment  for  £400  and 
one  iarthing,  and  taxed  costs.  It  is  note- 
worthy that  the  referee  finds  as  a  fact  that 
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further  damages  to  the  extent  of  £150  now  in 
question  urill  be  sustained  by  the  plaintiff  by 
reason  of  the  wrongful  acts  of  the  defendant 
complained  of  in  the  fifth  and  sixth  paragraphs 
of  the  statement  of  claim.  The  defendant,  by 
paying  money  into  court  generally,  has  admit- 
ted all  the  material  averments  contained  in  the 
plaintiff's  statement  of  claim.  But  it  was  con- 
tended on  his  behalf  that,  inasmuch  as  his 
mining  operations  in  his  own  land  were  not 
per  te  wrongful  acts,  the  plaintiff^s  only  cause  of 
action'  was  the  *^  consequential  damage  "  done 
to  the  plaintiff's  property  up  to  the  time  of 
the  commencement  of  the  action.  It  was  con- 
tended on  the  part  of  the  plaintiff  that,  although 
he  had  no  dause  of  action  against  the  defend- 
ant until  his  land  and  buildings  were  injured, 
nerertheless,  as  soon  as  they  were  injured  by 
the  withdrawal  by  the  defendant  of  the  support 
to  which  they  were  entitled,  he  had  a  good 
cause  of  action,  and  that  he  could  only  recover 
damages  once  for  all.  It  was  further  con- 
tended on  his  behalf  that  the  true  measure  of 
his  damages  was  the  extent  to  which  his  rever- 
sionary estate  was  impaired  or  rendered  less 
valuable  by  reason  of  the  defendant's  alleged 
wrongful  act.  I  am  of  opinion  that  the  plain- 
tiff's contention  is  correct.  The  cases  relied  on 
by  the  defendant  only  decided  that,  without 
«  consequential  damage,"  there  was  no  cause  of 
action.  But  there  is  no  authority,  so  far  as  I 
know,  for  the  proposition  that  damage  per  te 
and  apart  from  a  wrongful  act  can  constitute  a 
cause  of  action.  The  plaintiff's  right  was  to 
have  his  land  and  buildings  supported  by  the 
subjacent  and  acyacent  soil  or  strata,  and  so 
long  as  they  were  in  fact  supported  he  had  no 
cause  of  action;  but  as  soon  as  the  support 
which  was  left  proved  to  be  insufficient,  and 
iiguryto  the  plaintiff's  property  ensued,  then 
the  defendant's  act  in  withdrawing  the  necess- 
ary support  became  wrongful.  Damnum  and 
injvfia  concurred,  and  the  plaintiff's  cause  of 
action  then  a(;crued.  That  point  is,  as  it  seems 
to  me,  concluded  by  the  judgment  of  the 
House  of  Lords  in  Backhauee  v.  Bonomi,  9  H.  L. 
903.  But  it  is  said,  on  the  part  of  the  defend- 
ant, that,  assuming  this  to  be  so,  the  true 
measure  of  the  damage  recoverable  in  this 
action  is  the  injury  actually  done  to  the  plain- 
tiff's land  and  buildings  up  to  the  time  of  the 
commencement  of  the  action,  and    that    his 


remedy  for  subsequent  injury  is  by  bringing 
actions  from  time  to  time  as  and  when  further 
injury  accrues.  I  am  of  opinion,  both  upon 
principle  and  authority,  that  such  is  not  the 
law.  See  mcklin  v.  WtUiamSj  10  Exch.  259,  as 
explained  and  approved  upon  this  point,  by  the 
Exchequer  Chamber  in  Bonomi  v.  Baekhotuej  E. 
B.  &  £.  646-668,  and  by  the  House  of  Lords  in 
Backhotue  v.  Bonomi,  9  H.  of  L.  Cas.  503.  See, 
also,  Bamer  v.  KnowUe,  6  H.  &  N.  454.  It  is  a 
well-settled  rule  of  law  that  damages  resolting 
from  one  and  the  same  cause  of  action  must  be 
assessed  and  recovered  once  for  all.  And  it 
seems  to  me  that  in  the  present  case  there  is 
but  one  and  the  same  cause  of  action,  namely, 
that  which  I  have  already  mentioned.  It  may 
be  said  that  it  would  be  more  just  and  equit- 
able in  a  case  like  the  present  that  the  plaintiff 
should  only  be  entitled  to  recover  the  amount 
of  damage  actually  done  to  his  property  up  to 
the  time  of  bringing  his  action,  leaving  him  to 
recover  subsequent  damage  (if  any),  by  a 
subsequent  action,  or,  if  need  be,  by  a 
series  of  subsequent  actions.  The  same  might 
have  been  said  in  many  cases  in  which,  how- 
ever, the  contrary  principle  has  for  a  very  long 
time  been,  and,  as  I  think  wisely,  acted  upon. 
Take,  for  instance,  the  case  of  wrongful  ob- 
struction of  light  by  means  of  the  erection  of  a 
new  building,  lawful  in  itself.  In  that  case  it 
might  be  said  the  plaintiff  ought  to  be  allowed 
to  recover  the  damage  sustained  up  to  the  time 
of  the  commencement  of  his  action,  becaose, 
possibly,  the  obstruction  may  be  removed,  and 
therefore  it  would  be  unjust  to  permit  the 
plaintiff  to  recover  prospective  damage  unless 
and  until  it  is  actually  incurred.  If  that  prin- 
ciple were  adopted,  one  consequence  would  be 
that  the  Statute  of  Limitations  would  ceaae  to 
be  operative.  A  plaintiff  might  lie  by  until 
the  expiration  of  six  years  without  bringing  any 
action,  and  then  not  only  bring  an  action  for 
the  damage  sustained  during  the  period  of  six 
years  next  before  action  brought,  but  he  would 
be  entitled  to  bring  a  series  of  subsequent 
actions  for  the  damage  subsequently 
accruing.  Again,  take  the  case  of  slander 
actionable  only  by  reason  of  special  damage. 
The  speaking  of  the  defiunatory  words  is  doM" 
num  abeque  if^uria^  and  consequently  not  action- 
able without  special  damage,  just  as  the  removal 
of  the  necessary  support  in  the  present  case 
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was  damnum  absque  injuria^  and  not  actionable 
until  the  plainUflTs  property  was  injared ;  but 
I  should  suppose  it  would  not  be  suggested 
that  in  such  a  ckse  the  plaintiff  could  only 
recover  the  damage  actually  sustained  up  to 
the  time  of  bringing  his  action,  and  that  for 
subsequent  damage  he  might  bring  a  subse- 
quent action  or  a  series  of  subsequent  actions. 
The  &ct  is  that  the  principle  hitherto  acted 
upon —  namely,  that  a  plaintiff  must  recover 
once  for  all,  by  one  and  the  same  action,  all 
damage,  past,  present,  and  future,  resulting 
from  one  and  the  same  cause  of  action— -may 
not  always  insure  perfect  justice ;  but  as  a  rule 
it  is  in  my  opinion,  a  wholesome  principle,  and 
I  doubt  whether  any  better  could  be  devised. 
It  may  be  that  in  some  exceptional  cases— 
such,  for  instance,  as  injury  sustained  by  a  pas^ 
senger,  owing  to  the  negligence  of  the  carrier — 
some  useful  change  might  be  made  in  the  law  ; 
if  so,  that  is  a  matter  for  the  Legislature.  As 
the  law  stands,  the  passenger  must  recover  once 
for  all,  because  there  is  only  one  cause  of  action. 
And  it  seems  to  me  that  anything  more  dis- 
astrous than  that  of  allowing  a  series  of  actions 
to  be  brought  for  damage  arising  from  time  to 
time  in  respect  of  the  same  cause  of  action 
could  not  well  be  conceived.  If  in  the  present 
case  the  reversioner  must  resort  to  successive 
actions  for  injury  to  his  reversion,  so  must  his 
several  tenants  for  injury  to  their  posses- 
sion, and  the  consequence  to  the  defend- 
ant would,  I  should  think,  be  very 
much  worse  than  that  of  having  the 
damages  assessed  once  for  all  in  one  and  the 
same  action.  In  my  opinion,  the  plaintiff  Is 
entitled  to  judgment  for  £400  and  one  fiuthlng 
and  costs. 

MsLLOB,  J.  The  facts  of  this  case  are  set 
out  in  the  judgment  of  my  brother  Manisty, 
and  it  is  not  necessary  for  me  to  repeat  them. 
If  I  thought  that  the  present  case  was  not 
concluded  by  authority,  and  that  we  were  at 
liberty  to  consider  whether  a  better  or  more 
equitable  rule  might  not  be  found  in  the 
reasons  relied  upon  by  the  lord  chief  justice,  as 
leading  to  the  conclusion  at  which  he  has 
arrived,  I  might  hesitate  as  to  the  judgment  I 
might  form  ;  bat  I  think  that  this  case  Is  con- 
cluded by  authority,  and  that  I  am  not  at  lib- 
erty to  treat  the  question  as  an  open  one.  The 
plaintiff  in  this  action  complained  that  he  was 


damnified  in  respect  of  his  reversionary  inter- 
est in  certain  land  and  buildings,  not  only  by 
mining  excavations  made  by  the  defendant 
under  his  (the  plaintiff's)  premises,  but  also  by 
mining  excavations  by  the  defendant  made 
in  his  own  land  adjoining,  the  effect  of  which 
was  to  cause  actual  damage  to  the  lands  and 
houses  to  which  the  plaintiff  was  so  entitled 
as  reversioner;  and  it  is  with  regard  to  the 
latter  head  of  damage  that  the  question  upon 
which  we  differ  arises.  It  cannot  be  disputed, 
since  the  case  of  Backhouae  v.  Banomi^  9  H.  of 
L.  503,  that  the  owner  of  land  and  minerals 
adjoining  the  lamd  or  lands  and  houses  of 
another  person  cannot  be  prevented  from  the 
fullest  exercise  of  his  rights  of  property  in  his 
own  land,  so  long  as  in  the  exercise  of  those 
rights  he  does  not  injuriously  affect  the  corre- 
sponding right  of  the  owner  of  the  adjoining 
property ;  and  no  cause  of  action  can  arise  to 
the  owner  of  land  by  the  exercise  of  such 
rights  of  ownership  by  an  adjoining  owner  on 
his  own  property  until  some  actual  damage  has 
been  thereby  occasioned  to  his  properiy.  In 
the  language  of  Lord  Wensleydale  in  Back' 
house  V.  Bonomif  eupra :  <*  The  plaintiff 's  right 
is  not  in  the  nature  of  an  easement,  but  the 
right  is  to  the  enjoyment  of  his  own  property, 
and  the  obligation  is  cast  upon  the  owner  of 
the  neighboring  property  not  to  interrupt  that 
enjoyment"  The  act  of  the  defendant  in  this 
case,  therefore,  only  became  wrongful  when  it 
interrupted  the  enjoyment  by  the  plaintiff  of 
his  own  property.  The  damnum  and  injuria 
both  combined  as  soon  as  the  act  of  the  de- 
fendant became  wrongftil.  It  is  extremely 
important  to  ascertain  at  this  point  what  it 
was  which  constituted  t^e  cause  of  action  on 
the  part  of  the  plaintiff.  The  act  done  by  the 
defendant,  so  long  as  he  confined  his  excava- 
tions  to  his  own  property,  was  lawful  exercise 
of  his  right ;  but  as  soon  as  he,  In  the  other- 
wise lawful  exercise  of  his  right,  excavated  in 
his  own  land  to  an  extent  and  in  a  manner 
which  caused  actual  damage  to  the  plaintiff's 
property,  then  the  act,  ipeo  faeto,  became  tort- 
ious, and  the  plaintiff  became  entitled  to  main- 
tain his  action.  It  appears  to  me  that  it  is  not 
correct  to  say  that  the  action  is  for  damage 
only,  because  it  will  not  lie  until  actual  damage 
occurs.  It  is  still  the  combination  of  it^uria 
and  damnum  which  gives  the  right  of  action 
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to  the  plaintiff,  and  the  defendant  becomes 
liable  at  once  to  the  plaintiff  for  all  the  injur- 
ious consequences,  whether  present  or  in 
future,  which  result  from  the  acts  of  the 
defendant  haying  become  tortious,  and 
whether  he  will  bring  his  action  immediately 
upon  the  manifestation  of  damage  or  wait 
for  further  development  of  it  is  at  his  option ; 
but  whether  he  elects  to  bring  his  action 
immediately  or  prefers  to  wait  for  the 
complete  development  of  the  mischief 
subject  to  the  risk  arising  under  the  Statute  of 
Limitations,  he  can  only,  as  it  appears  to  me, 
have  one  action  and  one  recovery  for  all  the 
damage  occasioned  by  the  defendant's  wrong- 
ful acts.  The  result  is  clearly  established  by 
the  case  of  Nicklin  v.  Williami,  10  Ex.  259, 
which,  although  it  must  be  considered  as  over- 
ruled by  the  case  of  Backhouse  v.  Bonotni  so  far 
as  it  decided  that,  under  circumstances  exactly 
like  the  present,  the  cause  of  action  really  arose 
in  respect  of  injury  to  the  right  of  the  plaintiff 
to  have  his  premises  supported  by  the  land  of 
the  defendant  independently  of  actual  damage 
thereto,  still  is,  as  it  appears  to  me,  a  conclusive 
authority  on  the  point  of  difference  in  this  case. 
Parke,  B.,  in  delivering  the  judgment  of  the 
court  upon  the  argument  on  the  demurrer  in 
that  case,  said  :  *<  For  this  wrong  the  plaintiffs 
would  have  a  right  to  recover  a  full  com- 
pensation including  the  probable  damage  to 
the  fabric ;  and  if  they  had  already  obtained  a 
verdict  with  damages  they  must  be  presumed  to 
be  satisfied  for  all  the  consequences  of  the 
wrong  ]  and  if,  instead  of  having  a  verdict,  they 
receive  with  their  own  consent  a  satis&ction, 
such  satisfiiction  is  to  be  considered  to  com- 
pensate for  all  the  consequences  of  the  wrong." 
The  question  in  that  case  was  distinctly  raised 
by  the  new  assignment,  and  was  whether,  on 
fresh  damage  arising  after  an  agreement  by 
way  of  accord  and  satisfaction  had  been  made,  a 
new  cause  of  action  could  arise.  That  the  case 
of  Nicklin  and  another  v.  WiUiam&  was  rightly 
decided,  so  far  as  it  affects  the  matter  now  in 
controversy,  appears  from  the  judgment  of  the 
House  of  Lords  in  Backhouse  v.  Bonomij  in 
which  the  Lord  Chancellor,  Lord  Westbury, 
referring  to  it,  says :  "  With  regard  to  Nicklin 
and  another  v.  Williamt  the  decision  of  that  case 
is  beyond  all  question ;  some  of  the  dicta  which 
have  been  relied  upon  by  the  counsel  in  that 


case  are  not  necessary  for  the  decision  that  was 
there  pronounced."    I  cannot  see  any  distinc- 
tion between  .the  present  case  and  that.    In  the 
present  case  the  tortious  act  which  occasioned 
the  damage  is  identical  in  character  with  that 
in  Nicklin  v.  Williamt,  and  compensation  for  the 
resulting  damage  must  be  obtained  by  one  and 
the  same  recovery.    It  might  in  the  present  case 
be  a  convenient  course  to  wait  and  see  whether 
further  damage  will  actually  result  instead  of 
assessing  it  as  probable ;  but  I  can  only  con- 
sider that  the  same  suggestion  has  frequently 
arisen  and  been  constantly  overruled  as  being 
inconsistent  with  an  elementary  rule  of  law. 
In  Bonomi  v.  Baekhouse,  £.  B.  k  £.638,  Wight- 
man,  J.,  says:    "The  plaintifiiB  can  only  it- 
cover  to  the  extent  of  the  damage  they  have 
actually    sustained,  which    may  include  not 
merely  what  they  are  obliged  to  lay  out  in  ac- 
tual repair,  but  the  diminution  in  the  value  of 
the  premises  by  reason  of  the  damage ; "  and 
Coleridge,  J.,  at  page  641,  said :    <<  Where  a 
right  of  action  is  thus  vested,  and  an  action  is 
brought  for  the  act  alleged  to  have  occasioned 
the  injury,  the  damages  given  by  the  jury  for 
that  act  must  be  taken  to  embrace  all  the  in- 
jurious consequences  of  that  act,  unknown  as 
well  as  known,  which  shall  arise  thereafter,  as 
well  as  those  which  have  arisen ;  for  the  right 
of  action  is  satisfied  by  one  recovery."    And  in 
the  same  case  in  error,  Willes,  J.,  delivering 
the  judgment  of  the  Court  of  Error,  commenting 
on  Nicklin  v.  Williams^  says :    "  For  before  the 
former  action  was  commenced  it  is  obvious  that 
actual  damage  had  been  sustained ;  in  which 
case  another  principle  applies,  via. :  that  no  sec- 
ond or  fresh  action  can  under  such  circumstances 
be  brought  for  subsequently  accruing  damage ; 
all  the  daxAage  consequent  upon  the  unlawful 
act  is  in  contemplation  of  law  satisfied  by  one 
judgment  or  accord."    I  am  unable  to  see  any- 
thing in  the  present  case  to  take  it  out  of  the 
rule  so  clearly  established,  viz :  that  there  can 
be  only  one  recovery  for  all  the  damage  result- 
ing from  the  same  wrongful  act,  whether  it  be 
all  then  manifest  or  is  only  likely  to  result 
from  it ;  for  it  appears  to  me  you  cannot  divide 
the  Injurious  consequences  into  sections  and 
refer  each  new  damage  as  it  occurs  to  some  new 
tortious  act  by  the  defendant,  there  being  in 
fact  only  one  tortiotis  act  committed ;  and  to 
stop  at  a  given  point,  and  so  divide  the  damage 
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already  accrued  from  the  damage  which  may 
be  still  farther  developed,  wonld  be  a  violation 
of  the  rule  as  to  one  recovery  or  one  award  to 
which  I  have  referred.  If  I  am  right  in  what  I 
have  said,  that  In  every  cause  of  action  there 
must  combine  an  injuria  and  a  damnttm,  then  I 
cannot  doubt  that  the  arbitrator  was  right  in 
assessing  not  only  the  actual  manifest  damage, 
but  also  in  assessing  the  future  damage  within 
the  fifth  and  sixth  paragraphs  of  the  plaintifrs 
claim,  and  that  consequently  the  plaintifif 
is  entitled  to  the  judgment  of  the  court. 
CoCKBUBH,  C.  J.,  dissented. 


CURREHT  EVEHTS. 

GERMANY, 

Db.  FoRBTiB. — The  death  is  announced  at 
BerliUi  August  8,  of  Dr.  Foniter,  an  eminent 
privy  councillor  and  ministerial  director  of  the 
department  of  worship  in  the  German  ministry 
of  ecclesiastical  affairs.  Dr.  Forster  stood  in  the 
first  rank  amoung  Prussian  lawyers,  and  had  a 
European  reputation  for  jurisprudence.  A  few 
years  ago  he  occupied  the  post  of  judge  in  the 
Court  of  Appeals  at  Greisswald,  when  he  was 
called  to  Berlin  to  take  a  high  position  in  the 
ministry  of  justice.  At  the  outbreak  of  the 
political  struggle  between  Prince  Bismarck  and 
the  ultramontanes,  when  Dr.  Falk  was  placed 
at  the  head  of  the  ministry  of  ecclesiastical 
affairs,  he  selected  as  his  chief  lieutenant  Dr. 
Forster,  to  whom  is  due  a  great  part  of  the  credit 
or  discredit  of  the  celebrated  » Falk  laws," 
which  are  at  the  present  moment  the  subject  of 
negotiations  between  Prince  Bismarck  and  the 
Bom^^"  nuncio.  He  also  devised  the  recent 
religious  legislation  and  defended  the  imperial 
religious  policy  in  the  Landtag. 

GREAT  BRITAIN. 

Baron  Blackburn,  Lord  of  Appeal,  Sir 
Bobert  Lush,  Justice  of  the  Queen's  Bench,  En- 
gland, Judge  Charles  Barry,  of  the  Court  of 
Queen's  Bench,  Ireland,  and  ^  James  Fitz- 
James  Stephen,  Q.C.,  the  eminent  jurist,  have 
been  appointed  commissioners  to  consider 
changes  in  the  draft  of  the  penal  code  which 
was  submitted  at  the  recent  session  of  Parlia- 
ment, and  to  present  the  amended  bill  at  the 
next  session. 


GENERAL   NOTES. 

A  Nkw  Edition  of  Bracton. — An  important 
addition,  says  the  London  Academy^  will  shortly 
be  made  to  the  "  Rolls  Series "  of  chronicles 
and  documents,  illustrative  of  early  English 
history,  by  the  publication  of  the  first  volume 
of  <<  Bracton  de  Leg^bus  et  Consuetudinibus 
Angliie,"  which  is  now  completed.  Sir  Travers 
Twiss,  Q.C.,  has  undertaken,  at  the  request  of 
the  Master  of  the  Rolls,  and  under  the  authority 
of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  to  edit  the  work  of  the  great  "  Father 
of  the  Common  Law  of  England,"  which  has 
been  hitherto  almost  a  sealed  book  to  the  law 
student  from  its  scarcity,  and  from  the  repul- 
sive character  of  the  text  of  the  printed  book 
of  1 569.  It  has  been  recently  ascertained  that 
there  are  about  thirty-five  ancient  manuscripts 
of  Bracton  in  England,  of  which  more  than 
twenty  have  been  examined  by  the  editor,  and 
he  has  succeeded  by  a  careful  collation  of  the 
more  important  manuscripts  in  correcting  many 
inaccuracies  of  the  text  of  the  printed  book. 
The  editor's  view,  as  announced  in  his  intro- 
duction to  the  first  volume,  is  that  Bracton's 
work  was  not  originally  composed  in  the  form 
in  which  it  has  come  down  to  us  in  the  printed 
book  of  1569,  but  that  it  consists  of  various 
treatises,  composed  at  intervals  by  the  author, 
and  not  written  uno  tenore^  although  ultimately 
consolidated  into  an  aggregate  work.  This 
hypothesis  serves  to  explain  certain  difficulties 
arising  out  of  seeming  conflicts  of  statement  as 
to  the  law  in  diff^ereut  parts  of  the  work,  and  it 
accounts  for  the  variations  which  are  found  to 
exist  in  certain  manuscripts  in  the  mode  in 
which  the  treatises  are  grouped  under  difi'erent 
heads,  and  are  diversely  arranged  in  books  or 
in  centuries. 

Thb  Conduct  or  Judobs. — The  Chicago  Legal 
Newt  expresses  itself  as  follows  on  this  subject : 
"How  Judges  should  act  in  their  intercourse 
with  the  Bar  and  general  public  is  not  regu- 
lated by  any  fixed  nile.  Some  Judges  mingle 
freely  with  the  people,  and  even  talk  about  the 
cases  that  are  pending  before  them,  while  oth- 
ers imagine  that  there  is  a  line  drawn  between 
them  and  the  people,  and  exclude  themselves 
from  society  as  if  it  were  an  enemy  to  judicial 
purity.  We  have  stated  the  two  extremes. 
The  fonncr  will  never  have  the  respect  of  the 
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Bar,  while  the  latter  will  he  regarded  as  too 
aristocratic  for  this  countrj.  The  correct  line 
of  conduct  is  between  the  two  extremes.  Jud- 
ges should  mingle  fredj  with  the  people.  The 
more  thej  know  of  the  wants  and  necessities  of 
the  people,  the  changes  that  are  taking  place  In 
the  mercantile,  and  the  improrements  that  are 
being  made  in  the  mechanical  world,  the  better 
fitted  they  will  be  to  decide  the  cases  that  come 
before  them.  They  should,  however,  treat  with 
contempt  every  attempt  that  is  made  by  attor- 
ney, client,  or  other  person  to  approach  them 
out  of  court,  to  talk  about  or  discuss  the  law  or 
iiacts  of  any  case  that  may  come  before  them. 
Such  talk  or  discussion  can  only  properly  take 
place  in  open  court  after  notice  to  the  opposite 
side.  An  attorney  never  feels  safe  if  he  hears 
that  his  opponent  has  been  talking  privately 
with  the  Judge  who  is  to  decide  his  case,  about 
the  issues  involved.  We  are  glad  to  be  able  to 
say  that  Judges  are  generally  very  careful  in 
this  respect,  but  regret  to  say  that  there 
are  exceptions." 

BiPlAL  OF  THl    BaNKBUPTOT    AcT. —  7%0   Chi- 

eago  Legal  Niw$  remarks :  '<  Ever  since  it  was 
known  that  the  law  would  terminate  on  the 
first  of  September,  the  uncertainty  as  to  who 
would  avail  themselves  of  the  protection  of  the 
law  has  had  a  very  depressing  effect  upon  the 
business  of  the  country.  Among  the  many 
important  questions  that  will  come  before  the 
next  Legislature  of  this  State,  will  be  what 
relief,  if  any,  shall  be  extended  to  insolvents  ? 
Some  will  be  in  favour  of  a  stay-law,  while 
others  will  be  in  favour  of  a  more  liberal  ex. 
emptioh  of  property  from  liability  to  execution 
and  forced  sale.  Others  no  doubt  will  be  in 
favour  of  a  State  Bankrupt  law.  Massachusetts 
has  had  a  State  Bankrupt  law  for  many  years ; 
in  foct  the  law  now  just  expiring  which  has 
become  so  odious,  was  for  the  most  part  taken 
from  the  Massachusetts  law.  Vermontin,  con- 
templation of  the  repeal  of  the  United  States 
Bankrupt  Law,  has  recently  passed  a  State 
Bankrupt  Law,  which  is  amongst  the  longest 
laws  ever  passed  by  that  State.  We  doubt  if 
the  Legislature  of  this  State,  with  the  memory 
of  the  present  Bankrupt  law  fresh  in  the  minds 
of  the  people,  will  for  some  time  to  come  pass 
a  State  Bankrupt  law." 

Biding  ov  Sundat. — The  Albany  Law  Journal 
says  :  In  Schmidt  v.  Bumphrey^  12  West  Jur. 


475,  decided  by  the  Supreme  Court  of  lows  at 
its  June  (1878)  term,  the  action  was  brought  to 
recover  damages  for  injuries  received  by  plsin- 
tiff  while  travelling  in  a  highway,  caused  I7 
defendant's  dog  frightening  the  horse  attached 
to  the  buggy  in  which  plaintiff  was  riding.   1 
defence  set  up  was  that  plaintiff  was  at  the  tiine 
violating  the  statute  forbidding  riding  on  Son- 
day  on  secular  business.    The  coart  Juld  that 
this  defence  was  not  sufficient.    This  decinon, 
while  a  sensible  and  just  one,  is  in  conflict  with 
the  doctrine  laid  down  in  numerous  cases.    In 
Smilh  V.  Botton  i  Maine  R.  R.  Co^  120  Has.       | 
490  ;  21  Am.  Rep.  538,  it  was  held  that  one  who 
tmvels  on  Sunday,  to  ascertain  whether  a  hoose 
which  he  has  hired,  and  into  which  he  intends 
to  move  the  next  day,  has  been  cleaned,  ie  not 
travelling  from  necessity  or  charity  and  cannot 
maintain  an  action  for  injuries  sustained  at  a 
railttad  crossing  through  the  negligence  of  the 
servants  of  the  railroad  company.  But  in  WeUk 
V.  Weeton,  6  Gray,  505,  where  plaintiff  and  de- 
fendant were  racing  in  the  highway  in  violatioD 
of  law,  it  was  decided  that  one  could  recover 
for  injuries  caused  by  the  negligence  of  the 
other;  an  action,  however,  would  not  lie  is 
such  case  for  an  injury  caused  by  a  defect  in 
the  highway.    MeCaHy  v.  Portland,  67  Me.  167. 
In  Cratty  v.  City  qf  Bamgor,  5>  Me.  423 ;  1  Am. 
Bep.  56,  it  is  held  that  a  person  tiavelliog  on 
pleasure  on  Sunday  cannot  maintain  an  action 
against  the  town  for  injuries  resulting  from  a 
defect  in  the  highway.     But  in  McClary  ▼. 
Lowell,  44  Vt  116  ;  8  Am.  Bep.  366,  it  was  keli 
that  where  plaintiff,  who  was  travelling  to  see 
his  children  on  Sunday,  was  injured  by  a  defect 
in  the  highway,  a  recovery  would  not  be  de- 
feated undqr  a  statute  forbidding  travel  on  that 
day,  except  for  attendance  at  places  of  moial 
instruction  and  from  necessity.    In  Carroll  ▼. 
Stolen  Jtland  R.  R,  Co,,  58  N.  T.  1 26,  ii  ih  held 
that  one  violating  the  statute  prohibiting  traTel 
On  Sunday  is  not  without  the  protection  of  the 
law.    A  carrier  of  passengers  who  transports 
him  owes  him  the  same  duty  as  if  he  was  law- 
fully travelling,  and  is  responsible  for  a  viola- 
tion of  that  duty.     See,  however,  Stanton  v. 
Metropolitan  R.  R.  Co.,  14,  Allen  485,  where  a 
different  view  is  held.    Also  Oregg  v.  Wymeftj  4 
Gush.  322  ;  Sutton  v.  Town  qf  Wauwatoea,  29  Wik. 
21  ;  9  Am.  Bep.  534,  and  notes  to  cases  3  Am. 
Bep.  368  ;  8  id.  366 ;  9  IdT  544,  and  21  id.  540, 
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CASES  IN  APPEAL, 
The  Ck>urt  of  AppefJ  at  Montreal  deliyered  a 
connderable  number  of  judgments  on  Wednes- 
day.     A    person    unacquainted    with    legal 
bnsiness   in    this   Province  would  be  aston- 
ished to  leam  that  there  were  two  lower  courts 
through    which    the    cases    arriving   at   this 
tribunal   had  been  filtered.    The  impression 
would  naturally   be  created  that  this  was  a 
court   of   original   jurisdiction,  and  not  the 
highest  appellate  tribunal  of  the   Province. 
For  among  all  these  appeals,  carried  up  to  this 
court  at  considerable  expense,  and  entailing 
long  delays,  there  did  not  appear  to  be  a  single 
one  which  the  learned  judges  deemed  worthy 
of  a  considered  opinion  in  writing,  and  there 
was   hardly  a   single   precedent  cited.    The 
appeals  were  disposed  of  in  an  off-hand  manner, 
and  in  several  instances  upon  purely  equitable 
considerations.    We  do  not  pretend  to  impugn 
the  judgments    rendered;    on   the  contrary, 
they  seem  icx  the  most  part  unimpeachable. 
We  merely  remark  the  singular  &ct,  which 
cannot  but  arrest  the  attention  of  those  ac- 
quainted with  the  care  bestowed  on  some  of 
the    judgments   in  the    courts   below,    thus 
summarily  overruled  in  appeal. 


THE  FRANKFORT  CONFERENCE. 

The  sixth  Annual  Conference  of  the  Asso- 
ciation for  the  reform  and  codification  of  the 
Laws  of  Nations  has  been  held  at  Frankfort, 
Mr.  David  Dudley  Field  having  been  chosen 
president  of  the  Conference.  According' to 
the  report  of  the  Council  there  has  been  a 
satis&ctory  increase  during  the  past  year  in 
membership  and  in  the  interest  evinced  in  the 
proceedings  of  the  Association.  It  is  worthy 
of  note  that  even  China  and  Japim  were  not 
unrepresented.  The  envoy  of  Japan  to  the 
English  Court  delivered  an  address  on  the 
relations  of  the  Asiatic  nations  to  those  of  the 
West,  in  which  particular  reference  was  made 
to  the  subjects  of  trade  and  consular  jurisdic- 
tion.   He  expressed  the  hope  that  in  time  the 


commercial  nations  would  recogniae  that,  as 
regards  Japan,  it  was  their  interest  to  gabmit  to 
native  jurisdiction.  The  ambassador  ftom 
China  had  also  prepared  an  address  which  was 
read  by  Mr.  Jencken.  Both  of  the  essayists 
were  added  to  the  list  of  honorary  vice-presi- 
dents of  the  Association.  A  discuwion  ensued 
on  the  Suez  canal,  and  a  resolution  was  passed 
to  the  effect  that « this  Association  is  of  opinion 
that  it  is  for  th?  interest  of  the  commeroe  of 
the  world  that  the  Sues  canal  and  other  similar 
international  woriu  should  be  declared  by  an 
international  Act  to  be  forever  open,  and  Aee 
and  exempt  fix>m  hostile  attack  in  case  of  war." 
Beports  from  Committees  were  received  on  the 
subjects  of  Bills  of  Exchange,  Patent  Law, 
General  Average,  Bankruptcy  and  Copyright 
The  subjects  of  collisions  at  sea,  and  the 
necessity  of  international  concert  to  punish 
criminally  the  nonrobservance  of  the  rules  of 
navigation  for  the  prevention  of  collisions, 
were  considered  and  refeiied  to  Committee. 
Other  papers  treating  on  topics  of  international 
law  were  read,  and  the  result  of  the  meeting 
was  considered  generally  satis&ctory. 


EXECUTIVE  PARDON. 

Applications  are  being  constantly  made  to 
our  Provincial  Executive  for  reduction  of 
punishment  or  for  absolute  pardon  in  criminal 
cases  adjudged  before  the  Provincial  Courts,  and 
upon  this  matter  the  following  extract  from  an 
infiuential  Provincial  newspaper  will  not  be 
out  of  place  here.  Beferring  to  the  application 
to  the  Provincial  Executive  in  an  extreme  crim- 
inal case,  in  which  the  Executive  had  cast  the 
responsibility  upon  the  judge,  it  Is  said :  «  The 
Lieutenant-Governor  has  sounded  the  true  note 
in  saying  that  the  Executive  privilege  of  par- 
don should  not  be  turned  into^  a  court  of 
criminal  appeal.  It  should  only  be  brought 
into  play  where  there  has  been  a  clear  and 
admitted  fiiilure  of  justice,  or  error  of  a  court, 
noi  capable  of  remedy  in  any  other  way,  or 
where  from  some  special  reason  it  is  made 
apt^ent  to  the  head  of  the  Government  that 
mercy  should  be  shown  to  a  convicted  person. 
But  does  the  Lieutenant-Governor  carry  out 
this  doctrine  when  he  finally  refers  the 
matter  in  hand  to  the  judge  who  tried  the  case, 
to  see  if  he  thinks  that  the  man  ought  to  be 
pardoned?    Home  secietaries  in  England  have 


446 


THE  LEGAL  NEWS. 


fidlen  into  this  routine  to  eicape  responsibility, 
till  people  bave  come  to  consider  a  reference  to 
the  Jndge  in  such  cases  constitutionally  ortho- 
dox, the  proper  course  for  the  sovereign,  or  the 
holder  of  the  soTcreign's  prerogative,  to  take. 
No  position  can  be  more  illogical,  unless  on  the 
assumption  that  the  scheme  of  British  justice 
is  terribly  fi&ulty.  If  a  judge  is  bound  hand 
and  foot  to  follow  a  routine  so  rigid  that  he  is 
liable  to  give  sentences  that  he  himself  feels  to 
be  unjust,  there  would  be  some  sense  in  the 
idea  of  the  executive  oflBcer  asking  him,  ^  in 
the  case  of  A  or  B  did  you  give  a  just  or  an 
unjust  decision  ?"  But  if  it  may  be  reckoned, 
that  as  a  rule,  a  judge,  at  all  events,  thinks 
that  the  sentence  he  records  is  just,  how  can 
he  do  otherwise,  when  the  executive  power 
refer!  the  pardon  question  to  him,  than  say 
that  he  thinks  his  decision  ought  to  stand? 
Nor  can  it  be  alleged,  there  are  nuances  of  guilt 
that  a  judge  may  feel  but  cannot  recognize  in 
court.  The  theory  of  criminal  law  is,  that 
statutes  define  punishments  so  broadly,  leaving 
so  wide  a  range  of  discretion  to  the  court,  that 
the  judge  is  enabled  to  consider  these  nuances 
in  passing  sentence.  True,  the  statutes,  though 
they  profess  to  be  thus  elastic,  are  often  still  a 
flreat  deal  too  rigid ;  but  then  surely  orthodox 
practice  should  bind  a  judge,  constrained  by  a 
clumsy  law  to  give  a  sentence  he  felt  to  be 
nnjust,  to  take  the  initiative  in  seeking  the 
executive  pardon  for  the  victim.  The  true 
character  of  the  executive  pardon  emerges  from 
these  considerations  clearly  enough ;  it  does 
not  constitute  the  executive  power  a  Court  of 
Criminal  Appeal,  but  it  is  safe  to  go  further 
ijtan  tills,  and  venture  on  something  more 
satisfactory  than  a  negative.  The  Boyal  par- 
don, of  course,  is  first  of  all,  an  attribute  of 
sovereignty,  which,  while  sovereignty  exists, 
needs  no  excuse  for  its  arbitrary  exercise,  nor 
for  its  arbitrary  denial.  If  its  denial  ever 
leaves  an  innocent  man  to  suffer  punishment, 
so  much  the  worse  for  law,  but  that  is  another 
branch  of  the  subject.  In  modem  times,  when 
political  refinements  aim  at  leaving  sovereigns 
as  little  sovereignty  as  possible,  the  pardon 
becomes  a  means  of  letting  off  offenders  whom 
the  consensus  of  opinion — taking  the  place  of 
the  sovereign's  personal  fimcy — is  in  &vor  of 
letting  off.  The  difficulty  of  getting  at  that 
consensus  is  the  torment  pf  home  secretaries. 


Of  course  memorials  are  fislse  guide 
papers  are  almost  equally  so— fidthfiilly  repre- 
senting public  opinion  only  in  respect  to 
tendencies  that  can  be  estimated  in  reference 
to  long  periods  of  time,  never  in  respect  to 
individual  incidents.  All  that  the  home 
secretary  or  Provincial  Governor  can  do  is  to 
try  and  find  out  what  the  consensus  of  opinion 
ought  to  be  and  work  on  those  lines." 


REPORTS  AHP  BOTES  OP  CASES. 

SUPKBIOB  COURT. 

Montreal,  Sept.  13,  1878. 

JOSMSOM,  J.. 

Macdomald   v.   Hon.  J.   G.  Jolt   et  al.,  and 
Chauvkau  and  Pitirsok,  mu  en  cause. 

Injunction — Coniempt^Jtailway. 

Where  an  iiuunction,  which  primd  facie  appears  to 
be  legal  and  valid,  has  been  ueaed  by  a  judge  of  the 
Superior  Court,  and  the  parties  to  whom  the  writ  was 
addressed  have  disregarded  it,  the  Court  will  not 
consider  an  application  to  revise  the  order  for  iiuunc- 
tion  while  the  parties  remain  in  contempt* 

The  Government  of  the  Province  of  Quebec 
having  adopted  proceedings  to  take  possession 
of  the  Montreal,  Ottawa  k  Occidental  Bailway, 
Mr.  Macdonald,  the  contractor  for  building 
the  railway,  who  claimed  a  large  balance 
due  to  him,  obtained  an  injunction  from  a  judge 
in  chambers  to  stop  the  proceedings.  This 
writ  was  cfiBregardcd  by  Mr.  Peterson,  the 
government  engineer,  whereupon  a  motion  was 
made  on  behalf  of  the  contractor  that  he  be 
committed  for  contempt. 

Johnson,  J.  In  this  case  a  motion  to  commit 
Peterson,  one  of  the  defendants,  and  also  Mr. 
Chauveau,  the  Sheriff  for  contempt  in  disre- 
garding an  injunction,  was  made  and  answered, 
on  Friday  the  6th,  and  part  of  the  answer  then 
made  by  both  of  these  gentlemen  depended 
upon  a  question  which  they  raised  by  a  motion 
to  revise  the  order  of  Mr.  Justice  Bainville  upon 
which  the  injunction  was  issued ;  and  the 
grounds  urged  for  revising  it  were  substaattally 
that  it  had  been  improvidently  issued,  because 
the  proceedings  complained  of  in  the  petitioii 
for  injunction  were  taken  under  an  order  of  the 
Executive  Council  of  the  Province,  made  In 
pursuance  of  the  authority  given  by  the  Pro- 
vincial Act,  32  Vic,  Chap.  15,  having  reference 
to  thQ  resumption,  under  certain  circumstancea. 
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of  public  works.  Th«  papers  were  put  before 
me  the  following  day  (Saturday),  and  I  had  but 
a  very  short  time  to  look  at  them,  and  on  Mon- 
day I  requested  the  counsel  to  speak  to  a  point 
that  had  presented  itself  to  me,  and  counsel 
were  heard  upon  that  point  the  day  before  yes- 
terday. I  have  now,  therefore,  to  give  judgment 
on  the  motion  for  contempt  and  on  the  answer 
that  is  made  to  it :  and  first  as  to  the  motion  to 
revise  the  order  for  injunction  :  I  am  of  opinion 
that  that  motion  cannot  be  granted,  and  there- 
fore that  that  part  of  the  answer  made  to  this 
proceeding  for  contempt  fiuls.  I  do  not  regret 
the  discussion  that  took  place  the  day  before 
yesterday  as  to  whether  the  act  of  1869,  c.  15, 
gaye  the  Provincial  Government  power  over 
any  but  Provincial  works,  because  too  much 
light  cannot  be  thrown  upon  so  important  a 
subject ;  but  I  observed  to  counsel  then,  and  I 
must  observe  again  now,  that  I  am  concerned 
only  at  present  with  the  proceedings  for  con- 
tempt ;  and  as  regards  the  question  whether  a 
contempt  has  been  committed,  it  is  immaterial 
whether  a  good  defence  can  ultimately  be  made 
to  this  injunction  or  not,  the  question  at  this 
moment  being  only  whether  this  order,  oA  the 
fnce  of  it,  is  such  a  nullity  (as  a  necessary  con- 
clusion from  what  is  alleged  in  the  Petition) 
that  it  could  bo  treated  as  if  it  had  no  exis- 
tence *,  because  if  the  learned  Judge  saw  on  the 
face  of  this  petition  that  it  was  averred,  and 
Bwom  to,  as  it  undoubtedly  was,  that  the  Com- 
pany from  which  the  Quebec  Government  pur- 
chased being  a  Federal  corporation  had  no 
power  to  sell,  and  the  Quebec  Government  no 
power  to  buy  *,  and  if  he  further  saw,  as  he 
might  have  seen,  that  in  another  case  to  which 
the  Quebec  Government  was  itself  a  party,  it 
bad  been  held  that  they  had  nothing,  at  the 
very  utmost,  but  proprietary  rights  in  this  rail- 
way after  it  had  ceased  to  be  a  Prpvinclal  work, 
and  had  changed  its  character  into  a  Federal 
railway,  it  will  hardly  be  contended  that,  under 
such  circimistances,  he  ought  not  to  have 
granted  the  injunction ;  indeed,  it  appears  plain 
that  the  learned  Judge,  who  is  known  to  be  one 
of  the  most  accurate  and  painstaking  judges  on 
the  Bench,  would  have  violated  his  duty  if  he 
had  refused  it ;  for,  after  all,  whether  Mr.  Mac- 
donald's  asserted  rights  ultimately  prevail  or 
not  was  not  the  question ;  whether  those  rights 
involve,  as  he  asserts,  over  a  million  of  dollars, 


or  whether  it  ultimately  turns  out  that  he  has 
nothing  to  lose,  makes  no  di£ference.  There 
was  one  right  that  he  clearly  had  when  he  ask- 
ed for  that  order — a  right  common  to  the 
wealthiest  contractor  and  the  humblest  laborer 
on  the  line,  both  exactly  to  the  same  extent, 
neither  more  nor  less, — and  that  was  the  right 
to  be  heard,  and  to  have  his  case  heard,  and 
to  make  those  of  whom  ho  complained 
come  and  answer  him,  and  show  their  right^ 
if  they  had  any;  and  he  got  that  right 
acknowledged,  and  properly  acknowledged ; 
and  those  to  whom  the  injunction  was  ad- 
dressed might  have  come  and  answered  him. 
and  have  exercised  their  undoubted  right  also 
of  being  heard ;  but,  instea4  of  that,  it  is  assert- 
ed that  they  set  themselves  above  the  law,  and 
therefore  the  question  now  is  whether  this  was 
a  legal  injunction  prima  faeie  to  be  regarded 
and  obeyed,  or  whether  these  gentlemen,  with- 
out giving  themselves  the  trouble  to  come  and 
answer  it  at  all,  could  disregard  and  disobey  il^ 
— ^in  one  word,  whether  the  authority  of  the 
Queen,  conveyed  in  the  usual  form  of  a  writ, 
under  the  seal  of  her  Court,  can  be  overpowered 
by  the  mere  brutal  assertion  of  force.  I  say 
that  is  the  question  now,  and  so  on  the  clearest 
grounds  it  is  the  question,  if  there  is  to  be  in 
this  country  such  a  thing  as  liberty  under  the 
law.  It  is,  indeed,'conceivable  that  the  rights 
of  the  executive  administering  different  depart- 
ments .of  the  Government  for  the  public  may 
have  been  vested  in  them  in  a  different  form,  as 
regards  t^e  mode  of  their  exercise,  from  those 
of  individuals;  but  the  exercising  of  those 
rights  must  be  subject  to  the  law  of  the  land, 
and  it  appears  to  me  that  in  a  country  posses- 
sing at  least  some  of  the  essential  forms  of  the 
English  political  constitution,  it  ought  to  be 
obvious  to  every  one  that  there  is  and  can  be 
no  *power  that  is  not  in  some  shape  amenable 
to  the  law,  or  that  can  venture,  at  least  as 
far  as  the  instruments  of  that  exercise  are  con- 
cerned, to  set  the  supreme  authority  of  the 
law  at  defiance.  It  is  clear  therefore  under 
this  view  of  the  case,  that  it  would  be  equally 
premature,  at  this  moment,  to  say  anything 
as  to  the  ultimate  validity  on  the  one  hand 
of  this  writ  of  injunction,  or  on  the  other  of 
the  Lieutenant-Governor's  warrant  that  may 
be  opposed  to  the  injunction  on  the  merits. 
All  we  are  concerned  with  now,  having  onco 
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ascertftined  the  legal  existence  of  the  writ,  will 
therefore  be  the  ftcts  that  constitute  the  con- 
tempt complained  of,  and  those  that  constitute 
the  answer  to  it  These  foots  are,  as  £sr  as  the 
sheriff  is  ooncemed,  distinctly  troversed ;  and  I 
think  fidrly  and  snocessfolly  traversed.  All 
that  was  done  by  that  officer  was  done  pre- 
Tionsly  to  his  getting  notice  of  the  require- 
ments of  the  writ.  In  Mr.  Peterson's  case, 
however,  the  matter  stands  very  differently. 
He  does  not  trarerse  the  facts  at  all;  but 
merely  justifies  them  by  setting  up  the  warrant 
and  saying  that  he  acted  in  obedience  to  it. 
As  fiu:  as  regards  Mr.  ChauTeau,  therefore,  the 
plaintiff  will  take  nothing  by  his  motion  for 
contempt  against  him  and  it  will  be  dismissed, 
but  without  costs.  In  the  case  of  Mr.  Peterson, 
though  I  have  said,  and  still  say,  that  as  a  mat- 
ter of  law  his  position  is  a  very  grore  one,  I 
should  be  sorry  to  believe  that  that  was  the 
light  in  which  the  matter  presented  itself  to 
him,  for  he  says  he  acted  under  advice,  and  the 
circumstances  were  undoubtedly  such  as  would 
impose  upon  him.  Although,  therefore,  he 
may  be  without  excuse  in  law,  there  may  have 
been  much  to  excuse  him  in  point  of  fioct^  and 
the  judgment  I  am  about  to  give  is  one  that 
will  be  suited  to  the  singular  circumstances  of 
the  case.  This  gentleman  seems  to  have  had 
everything  on  his  side  except  the  law,  and  that 
was  clearly  against  him.  The  law  is  supreme, 
and,  uuless  we  are  in  a  state  of  anarchy,  it 
must  be  so  held  and  regarded  by  all  men,  and 
they  can  only  disregard  it  at  their  peril.  The 
law,  in  this  case,  received  its  clearest  expression 
In  the  terms  of  the  writ  that  Mr.  Peterson  had 
seen,  and  that  writ  told  him  and  all  concerned 
to  stop  for  the  present,  and  to  come  before  the 
Court  and  make  proper  answer  to  it,  where  they 
could  be  heard  and  their  rights  decided.  It 
cannot,  in  a  civilized  community,  admit  of 
doubt  that  it  was  Mr.  Peterson's  duty  to  obey 
this  writ.  The  judgment  of  the  Court  upon 
this  motion  is,  that  Peter  Alexander  Peterson 
is  adjudged  guilty  of  contempt ;  and,  as  re- 
gards the  punishment  for  his  offence,  the  Court 
reserves  to  itself  to  pronounce  hereafter,  and  it 
is  Airther  ordered  that  he  enter  into  his  own 
reoogniaance  in  the  sum  of  $1,000,  to  be  and 
appear  in  his  own  proper  person  before  this 
Court  whenever  he  shall  be  called  upon  by  a 
twenty  four  hours'  notice  in  writing  so  to  do^— 


then  and  there  to  receive  the  judgment  of  the 
Court  in  his  own  person,  or  (if  he  shall  make 
default  to  appear)  in  his  absence  and  that  he 
pay  the  costs  of  the  present  motion. 

Carter,  Q.C.,  representing  the  Goveramenty 
took  exception  to  the  judgment  dismiaing  hia 
motion  to  revise  the  order,  and  intimated  that 
an  appeal  would  be  had. 

Doutre,  Q.C,  for  Macdonald. 

Carter,  Q.C.,  for  the  Quebec  government. 


COUBT  OF  QUEEN'S  BENCH— APPEAL 

SIDE. 
Montreal,  Sept.  18,  1878. 

Prtaent :  DosioH,  C.  J.,  Moik,  BambAt,  Tibsiib, 

and  Cross,  JJ. 

Macdonald  v.  Jolt  et  al. 

If^funetion-'Contempt — Appeal. 

Held,  that  a  party  seeking  relief  from  an  iiunnetion, 
and  whose  motion  to  dissolve  it  has  been  r^ieeted  by 
the  lower  oouit*  may,  in  the  diseretiaii  of  the  oonitf 
be  permitted  to  appeal,  though  he  appears  to  have 
disregarded  the  injttnction  and  to  be  in  contempt  of 
coort 

This  was  a  petition  to  be  penhitted  to  appeal 
from  the  judgment  reported  above. 

Bajcsay,  J.,  dissenting,  remarked  that  as  a 
general  rule  it  would  be  extremely  inexpedient 
to  grant  lightly  an  appeal  in  a  proceeding  of  a 
sununary  character,  and  here  there  had  been 
brought  to  the  knowledge  of  the  court  another 
matter  which  should  prevent  it  from  passing  at 
this  time  upon  the  question.  It  appeared  that 
this  writ  of  iigunction  had  been  absolutely  set 
at  defiance  by  the  persons  to  whom  it  was 
addressed.  They  had  not  obeyed  the  writ, 
and  so  long  as  they  had  not  obeyed  the  writ 
it  appeared  to  him  that  they  had  no  right 
to  appeal  or  proceed  upon  the  original 
suit.  The  authority  for  this  was  very  ancient 
It  was  to  be  found  in  Comyns's  Digest 
under  the  words  Chancery  and  Injunction 
The  rule  was  laid  down  in  the  most  ezpieas 
terms.  The  first  thing  to  be  done  was  to  obey 
the  order  of  the  Court)  and  however  illegal  the 
order  might  be  it  must  be  obeyed  before  the 
party  seeking  relief  from  it  could  come  into 
Court  and  take  any  proceeding  whatever.  His 
Honor  was  under  the  impression  that  unless 
this  rule  was  adhered  to,  parties  would  firequent- 
ly  delay  to  obey  the  orders  of  the  Court,  and 
appeal  to  avoid  compliance.    He  did  not  feel 
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tailed  apon  at  this  stage  to  express  any  opinion 
Upon  the  legality  of  the  proceeding  adopted 
here  by  the  Ooremment. 

Move,  J.y  also  dissented,  considering  it  irreg- 
ular that  a  motion  of  this  description  should 
be  made  to  dissolve  an  injunction  ¥rhen  the 
same  grounds  were  taken  in  a  dffente  en  droU. 
His  Honor  thought  the  appeal  should  be  r^ 
fused  on  the  ground  that  it  was  one  of  those 
judgments  that  could  be  remedied  by  the  final 
judgment,  and  to  allow  an  appeal  would  be  to 
defeat  the  object  of  the  injunction. 

DosioN,  C.  J.,  after  referring  to  the  terms  of  the 
contract  between  Macdonald  and  the  Govern- 
ment) proceeded  to  say  that  long  after  the  time 
when  the  contract  was  to  be  completed,  there 
was  a  dispute  between  him  and  the  Govern- 
ment as  to  the  amount  due.  Macdonald  claim- 
ed that  there  was  a  large  amount  due  him.  He 
admitted  that  the  works  were  not  completed, 
but  he  alleged  that  this  was  the  fault  of  the 
Government,  which,  did  not  allow  him  to  com« 
plete  them.  The  petitioner  went  on  to  say  that 
an  order  in  Council  had  been  passed,  and  that 
the  Government  were  going  to  dispossess  him 
of  the  road.  He  alleged  that  this  would  be  an 
injury  to  him,  and  he  asked  for  a  writ  of  in- 
junction, saying  that  Peterson,  the  engineer, 
had  given  a  notice  interfering  with  his  possess- 
sion,  and  he  prayed  for  an  injunction  to  pre- 
vent interference  with  him  until  the  works 
were  completed  and  paid  for.  80  the  petition 
was  that  of  a  contractor  who  said  :  "  I  have  got 
your  property,  your  railroad ;  I  contracted  to 
give  it  over  in  a  certain  time,  it  is  not  com- 
pleted ;  I  will  keep  it  until  it  is  completed, 
and  I  will  get  an  order  to  prevent  any  interfer- 
ence with  me  because  I  am  not  paid  for  my 
work.''  If  Macdonald  might  do  this,  the  con- 
tractor for  building  or  repairing  a  house  might 
do  it.  He  might  say,  "  I  will  keep  your  house 
nntil  I  have  finished  the  work."  It  was  an  im- 
portant point,  whether  a  man,  not  alleging  any 
title,  could  have  a  right  of  this  kind  against 
the  proprietors :  the  question  was  so  novel  that 
it  deserved  to  be  looked  into.  It  might  be 
said  the  injunction  was  a  remedy  of  an  ezten. 
sive  kind ;  but  on  this  account  it  was  liable  to 
abuses.  Story  says  it  ought  to  be  granted  with 
extreme  caution,  and  to  be  applied  only  in  ex- 
treme cases.  This  case  was  of  great  import- 
ance^ affecting  a  long  line  of  railway.    The  in- 


junction, moreover,  had  been  granted  without 
any  notice  to  the  adverse  party.  But  the  only 
thing  the  Court  had  to  look  to  at  present  was 
this  :  Was  there  something  on  the  face  of  the 
proceedings  that  deserved  to  be  inquired  into, 
to  see  whether  this  contractor  had  a  right  to 
keep  the  property  as  long  as  he  had  not  com- 
pleted his  contract  ?  The  minority  of  the  Court 
thought  that  was  a  very  important  question^ 
and  one  which  might  properly  be  brought  to 
the  Court  of  Appeal,  but  this  Court  was  not. 
going  to  suspend  the  proceedings  in  the  Court 
below.  At  present  the  only  question  was  this : 
was  the  question  submitted  by  the  motion  to 
dissolve  the  injunction  of  suflicient  importance 
to  deserve  an  appeal  ?  It  might  be  said  that 
this  could  be  remedied  at  the  final  judgment, 
but  an  important  injury  might  be  sustained  be- 
fore a  final  decision  was  arrived  at,  perhaps  ten 
years  hence.  Therefore,  the  Court  considered 
that  it  was  one  of  those  cases  in  which  the  par- 
ties should  be  heard.  The  judgment  here 
would  not  affect  the  proceedings  in  the  Court 
below  for  the  execution  of  the  injunction,  which 
must  be  executed  in  the  meantime.  The  judg- 
ment of  the  Court  simply  went  this  far:  a 
motion  was  made  to  dissolve  the  iigunction; 
that  motion  was  rejected,  and  this  Court  con- 
sidered that  there  w^  enough  to  authorize  the 
Court  to  take  notice  of  that  judgment.  It 
might  be  said  the  granting  of  the  iigunction 
was  in  the  discretion  of  the  Court,  but  this  was 
rather  an  extraordinary  case,  for  which  no  pre- 
cedent had  been  adduced,  of  such  a  writ  being 
addressed  to  such  officers  of  the  Government 

Cross,  J.,  remarked  that  it  was  a  case  of  great 
importance,  and  there  could  not  be  much  doubt 
that  it  was  a  case  in  which  the  Court  had  a 
right  to  grant  an  appeaL  He  wished  to  say 
a  word  with  reference  to  the  reason  given  by 
Mr.  Justice  Ramsay.  Suppose  there  had  been 
no  motion  to  dissolve  the  injunction,  and  that 
there  had  been  a  motion  to  attach  Mr.  Peterson 
for  contempt.  If  Mr.  Peterson  had  presented  a 
petition  to  this  Court  to  be  relieved  from  the 
judgment,  this  Court  would  have  said,  <<You 
are  in  contempt  of  Court ;  you  must  purge  your- 
self of  that  contempt,  and  we  will  not  interfere 
until  you  have  done  so."  Even  in  such  case, 
this  Court  might  interfere  if  it  saw  a  glaring 
error  in  the  judgment  But  here,  the  case  was 
different,  the  party  said,  «  We  have  made  la 
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good  futh  a  motion  to  dissolre  the  Injunction, 
and  we  have  had  an  adreiBe  Judgment  on  that 
motion.  We  conceive  that  we  aie  aggrieved 
bj  the  judgment  of  the  Court  below,  and  we 
desire  to  appeal."  The  authorities  cited  by  Mr. 
Justice  Bamsaj  showed  that  the  Court  below 
was  entitled  to  see  that  its  order  was  obeyed 
before  anj  other  proceeding  was  allowed ;  but 
the  incident  of  a  proceeding  for  contempt  was 
not  to  prevent  the  Court  of  Appeal  from  inter- 
fering with  the  question  raised. 

Appeal  allowed. 


Joins  (deft,  in  the  Court  below),  appellant; 
and  Thi  Movtbial  Cotton  Co.,  Cplfiis.  below) 
respondents. 

Company^SuUeripium — Condition* — Payment  qf 

CaUa. 

'  The  defendant  Babeoribed  for  stock  in  a  ComiMiiiy 
about  to  be  formed,  and  received  a  letter  from 
the  secretary  statins  that  his  stock  was  taken  on  the 
same  condition  as  that  subscribed  by  tbree  persons 
whose  names  preceded  liis  on  the  book,  %nd  who  had 
appended  the  condition  to  their  subscription  that  the 
company  was  to  be  a  hydraulic  company.  The  de- 
fendant did  not  append  such  condition.  The  hydrau- 
lic company  was  not  formed,  but  a  cotton  mill  com- 
pany only.  Hdd,  that  the  defendant  hayins  signed 
the  book  unconditionally  was  not  entitled  to  be  re- 
lieved from  liability  for  calls. 

Bamsat,  J.,  said  the  action  was  brought  by 
the  Cotton  Company,  claiming  $750,  calls  on 
stock.  The  answer  of  Jones  was  that  he  never 
agreed  to  become  a  shareholder  in  the  Cotton 
Company,  respondents.  It  appeared  that  there 
were  two  schemes  which  were  being  promoted 
at  the  same  time— one  for  organizing  a  com- 
pany to  turn  to  account  certain  water  powers, 
and  the  other  for  working  a  cotton  mill  simply. 
Jones  did  not  wish  to  take  any  part  in  a  cotton 
company,  but  only  in  the  hydraulic  scheme  for 
turning  to  account  the  water  privileges.  Cer- 
tain other  persons  were  of  the  same  opinion  as 
Mr.  Jones;  viz.,  Messrs.  Brydges,  Cramp  and 
Thomas,  and  when  they  took  their  stock,  they 
distinctly  entered  on  the  subscription  list  that 
they  would  not  take  any  share  in  the  cotton 
company.  Mr.  Jones  was  of  the  same  frame  of 
mind,  but  whatever  may  have  tmnspired  be- 
tween him  and  the  Secretary  Mr.  Hobbs,  it 
appeared  that  Mr.  Jones  wrote  down  his  name 
without  any  restriction.  Only  the  cotton  com- 
pany was  formed,  and  Messrs.  BiydgeSi  Cramp 


and  Thomas  iiepresenting  thai  this  was  a  viola- 
tion of  the  conditions,  were  relieved  ftom  their 
stock.  Mr.  Jones  was  in  a  different  poatian. 
He  had  not  written  anything  on  the  list  to 
qualify  his  subscription  ;  all  that  he  could  pro- 
duce was  Mr.  Hobbs'  letter,  that  he  had  taken 
stock  on  the  same  condition  as  Messrs.  Brydges, 
Cramp  and  Thomas.  On  this  he  claimed  to  be  ex- 
onerated too,  but  it  appeared  to  the  Court  that 
the  position  of  the  two  parties  was  totally  differ- 
ent. It  was  competent  for  the  company  to  exone- 
rate Messrs.  Brydges,  Cramp  and  Thomas ;  but 
even  if  they  were  improperly  relieved,  Mr.  Jone^ 
could  not  avail  himself  of  that.  He  might  have 
some  action  against  these  gentlemen,  charging 
that  they  had  been  improperly  exonerated;  bat 
h  was  no  answer  to  the  present  action,  asking 
him  to  pay  his  own  stock.  The  sole  question 
here  was,  what  was  the  position  of  Jones  7  Had 
he  bound  himself  to  pay  for  his  stock  if  the 
hydraulic  scheme  was  left  out  ?  The  Court 
thought  he  had.  The  judgment  xnaintHning 
the  action  would,  therefore,  be  confirmed. 

Davidton  j*  Cuthing  for  Appellant. 
Lunn  ^  Davidson  for  Respondents. 


Elliott  es  qual.  (plff.  in  the  court  below)  appel- 
lant ;  and  Tn  National  Insurakck  Co.  (defU. 
below)  respondents. 
JmurancB — InMoivency —  Tranrfer^^Niitiet. 

An  official  assignee,  alter  receiving  an  sssisniDeBt 
of  an  estate,  insured  the  stock,  making  the  Iocs,  if 
any,  payable  to  the  estate.  The  creditors  subeeqitieDtly 
elected  Miother  assignee  who,  on  a  loss  occurring, 
claimed  under  the  policy.  Held^  that  the  iniunnet 
passed  to  the  new  assignee  without  notice  to  the 
Company. 

DoBioN,  C.  J.,  said  one  Oot^,  a  merchant  tsilor 

at  St.  Johns,  had  fi&iled,  and  on  the  1st  Maj^ 
1876,  assigned  his  estate  to  Mr.  Auger,  official 
assignee.  On  the  6th  May  Mr.  Auger  effected 
an  insurance  for  $3,000  on  the  stock,  the  loss 
to  be  payable  to  the  estate  of  C.  H.  Cot6  (the 
insolvent.)  In  the  course  of  time  the  creditor 
met  and  appointed  the  present  appeUant  as 
assignee  to  the  estate.  A  loss  occurred,  and  in 
consequence  of  the  loss  the  present  action  had 
been  brought  by  Elliott  as  assignee  to  the 
estate.  The  Company  pleaded  several  pleas, 
alleging  that  there  had  been  a  change  of  pos- 
session by  the  appointment  of  a  new  assignee, 
and,  in  the  second  place,  that  Cot6  was  declared 
to  be  the  occupant  of  the  premises,  but  ws« 
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not  in  occupation  of  the  store  either  at  the 
time  of  the  insurance  or  at  the  time  of  the  fire. 
The  principal  question  was  this :  After  the 
estate  was  transferred,  did  the  insurance  inure 
to  the  benefit  of  the  new  assignee  without 
notice  to  the  Company?  The  Court  below 
held  that  it  did  not,  and  dismissed  the 
action.  As  to  the  occupation,  it  appeared 
that  Cot6  continued  to  occupy  the  dwelling 
above  the  store  up  to  the  1st  May,  the 
store  being  closed.  The  Court  was,  thereforei 
of  opinion  that  the  description  was  a  correct 
one,  and  there  could  be  no  doubt  that  the  agent 
at  St.  John's  who  took  the  risk  knew  all  the 
&ct8.  Under  these  circumstances  the  Court 
was  of  opinion  that  Auger,  as  official  assignee, 
insured  in  his  official  capacity  for  the  estate, 
and  he  provided  for  the  case  in  which  he 
should  cease  to  be  assignee,  and  made  the 
insurance  payable  to  the  estate.  The  judg- 
ment below,  which  dismissed  the  action,  must, 
therefore,  be  reversed. 

Dmdwn  ^  Cuthinff  for  appellant. 

Lunn  ^  Daoidmm  for  respondents. 


CONTRIBUTORY  NEGLIGENCE, 
[Gontinaed  from  p.  437.1 

Nkholwn  v.  Erie  RaUwajf  Co„4\  N.  Y-  535.— 
The  deceased  was  killed  by  defendants'  cm 
while  he  was  crossing  their  track.  The  track 
in  question  was  a  branch  from  their  main  track, 
into  the  premises  of  an  iron  company,  and  was 
jointly  owned  by  the  defendants  and  that  com- 
pany. The  deceased  had  shortly  before  been  in 
the  employment  of  that  iron  company,  and 
with  other  of  the  ^employees  had  been  in  the 
habit  of  crossing  the  branch  track,  without 
objection,  on  his  way  to  and  from  his  home. 
On  this  occasion  he  was  holding  down  his  hat 
to  shield  his  &ce  from  a  storm.  Some  coal 
cars  of  defendants,  which  had  been  standing  on 
the  branch  track,  without  having  their  brakes 
set,  were  started  by  the  wind,  and  driven  up  a 
slight  accUvity,  struck  the  deceased  and  killed 
him.  He  could  have  seen  them  by  looking,  as 
they  were  only  two  feet  from  him  as  he  stepped 
on  the  crossing,  but  he  did  not  look.  The 
judge  charged  that  it  was  the  duty  of  defend- 
ants to  set  the  brakes ;  there  was  a  verdict  for 
the  plaintiff,  which  was  now  set  aside. 

Three  opinions  were  ^deliveredr-by  Smith, 
Earl,  and  Lott,  JJ.    Judge  Smith  held  that  the 


defendant  owed  the  deceased  no  active  duty, 
as  he  had  no  legal  right  on  the  premises. 
Judge  Earl  held  the  same  substantially,  except 
that  he  thought  the  deceased  was  lawfully  on 
the  premises,  but  added  that  at  all  events  they 
were  bound  only  to  the  exercise  of  ordinary  care, 
and  were  not  negligent  under  the  circumstances. 
Judge  Lott  held  that  the  deceased  was  guilty 
of  contributory  negligence,  and  gratuitously 
added  his  opinion  that  the  defendants  owed 
the  deceased  no  active  duty.  With  these  three 
judges  three  others  voted  for  reversal,  and  two 
were  for  affirmance. 

Remarks — This  would  seem  to  be  a  clear 
case  of  contributory  negligence,  and  for  a 
nonsuit,  if  there  ever  was  one,  but  the  reversal 
seems  to  have  been  put  on  the  ground  that  the 
defendants  owed  deceased  no  duty  to  set  the 
brakes.  The  three  judges  who  wrote,  and 
Judges  Grover  and  Ingalls  voted  on  this 
ground  ;  Judge  Sutherland  was  for  reversal  on 
the  ground  of  misdirection,  and  that  it  was  a 
question  for  the  jury  whether  the  omission  to 
set  the  brakes  was  negligence;  Judges  Lott 
and  Grover  also  held  that  the  contributory 
negligence  was  fetal  to  a  recovery. 

Barisf  ▼•  OenL  R.  R,  Co.  qfN  J,,  42  N.  Y.  468. 
— The  deceased  was  walking  along  the  track, 
not  at  a  crossing,  and  stepped  from  one  track 
to  another,  to  avoid  a  coming  train,  and  was 
killed  by  another  coming  up  behind  him.  By 
looking  he  could  have  seen  the  danger,  and  he 
was  femiliar  with  the  locality,  and  it  was  un- 
necessary for  him  to  stand  on  the  track.  Held, 
first,  that  the  defendants  were  not  guilty  of 
negligence,  and  second,  that  the  deceased  was 
guilty  of  contributory  negligence. 

Lannen  v.  Albany  Gaslight  Co,,  44  K.  Y.  469. 
— Plaintiff  waSi  an  infent.  A  leak  had  been 
caused  in  a  gas-pipe  in  a  house,  owned  by  her 
fether  and  occupied  by  him  and  others,  by  a 
tenant's  piling  coal  against  the  pipe.  An 
employee  of  defendants,  sent  by  them  to  repair 
lighted  a  match  in  the  cellar  and  caused  an 
explosion  which  injured  plaintiff.  There  was 
no  proof  of  any  negligence  on  the  part  of 
plaintiff  or  her  fether,  but  even  if  there  had 
been,  the  court  said  it  was  not  contributory, 
for  the  mischief  was  caused  solely  by  the 
negligence  of  defendants'  servant. 

Barkw  v.  Sa»age^  45  N.  Y.  191.— Plaintiff,  a 
lame  woman,  64  yean  old,  was  crossing  a  street 
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In  ilM  city  of  New  Tork,  at  10  o'clock  in  the 
fonmxMf  and  the  driver  of  a  cart^  going  at  the 
rate  of  4  miles  an  honr,  when  at  a  distance  of 
twelve  feet  from  her,  called  to  her,  which  call 
waa  heard  hj  more  distant  persons,  hut  she 
kept  on  and  was  ran  down  and  injored.  Held, 
that  a  chaige  that  the  plaintiff  was  only  re- 
quired to  look  ahead  along  the  crossing,  and  if 
in  so  looking  she  discovered  no  obstacle,  she 
was  not  negligent  in  proceeding  to  cross,  was 
error. 

O^rton  y.  The  Erie  RaUway  Co^  46  N.  T.  660, 
reiterates  the  doctrine  of  the  Havene  case  and 
the  WOew  oase. 

Deimne  r.  N,  Y.  Cent.  R.  R,  Co.,  47  N.  Y.  83. 
— ^Plaintiff,  an  in&nt,  twelve  years  old,  tniyel- 
Ing  with  his  mother  on  defendants'  cars,  and 
nnable  to  find  a  seat  in  the  car  with  her,  by  her 
permission  went  into  another  car,  and  remained 
there  nntil  the  tmin  reached  a» station;  In  his 
effort  to  return  to  his  mother  he  received  an 
injary.  Held,  that  the  mother's  conduct  was 
not  per  «e  negligent. 

Ihl  V.  Fortff-eeeond  Si.,  etc.,  Railroad  Co.,  47 
N.  T.  31 7d — A  child,  three  years  old,  was  killed 
while  crossing  defendants'  track  unattended 
save  by  a  little  child  nine  and  a  half  years  old. 
If  the  deceased  exercised  due  care,  and  defend- 
ants were  negligent,  the  defendants  would  be 
liable  without  regard  to  the  parents'  negligence ; 
and  negligence  in  so  young  a  child,  when  the 
parents  and  attendant  were  not  negligent,  would 
not  absolve  the  defendants. 

Dame  v.  If.  T,  CerU.,  etc.,  RaUroad  Co.,  47  N. 
Y.  400. — ^This  was  a  case  of  conflicting  evidence 
as  to  the  negligence  of  the  deceased  in 
approaching  a  crossing.  A  nonsuit  was  set 
aside.  The  court  held,  substantially,  that  a 
traveller,  in  i^proaching  a  railroad  crossing,  is 
required  to  make  a  vigilant  use  of  his  senses  to 
ascertain  if  a  train  is  approaching,  and  if  by 
such  use  of  his  feculties,  while  appmaching, 
the  approach  of  a  train  may  be  discovered  in 
time  to  avoid  a  collision,  an  omission  to  exer- 
cise them  is  such  contributory  negligence  as 
will  bar  a  recovery  for  an  injury  from  a  collision. 
But  the  traveller  is  not  bound  to  stop,  or  leave 
his  vehicle  and  go  upon  the  track,  or  stand  up 
in  his  vehicle  and  go  upon  the  track  in  that 
position,  in  order  to  get  a  better  view. 

Maddenv.Hr,  T.  Ctirf.,  «lc.,  A  A  Cfe.,  47  N.  Y. 
665.— A  xeftisal  to  charge  «thatif  the  jury  he* 


lieved  that  the  deceased,  before  she  reached  the 
track,  flaw  the  approadiing  tnin,  and  notwith- 
standing this,  went  upon  the  track,  where  die 
was  hit  by  the  car,  she  was  chargeable  with 
negligence  and  could  not  recover,"  was  held 
error. 

FOer  T.  N.  T.  CenL,  eie.,  Co.,  49  K.  Y.  4T.— 

The  plaintiff  desired  to  leave  the  defendants' 
train  at  Fort  Plain,  where  it  is  advertised  to 
stop ;  the  train  did  not  stop  entirely,  and  while 
it  was  moving  veiy  slowly,  she  was  directed  by 
a  brakemaa  to  get  off,  and  told  by  him  that  it 
would  not  stop  or  move  more  slowly ;  another 
passenger  got  off  safely ;  she  followed  and  was 
injured.  Held,  that  the  question  of  her  n^lig- 
ence  was  a  proper  one  for  the  jury.  A  new 
trial  was  granted. 

On  a  new  trial,  there  was  conflicting  evi- 
dence  whether  the  direction  to  get  olf  was  by 
a  brakeman  or  by  a  person  not  connected  with 
the  ronning  of  the  train.  The  judge  chaiged 
the  jury  that  this  was  immaterial ;  that  it  was 
for  them  to  say  whether  it  was  pradent  for  her, 
acting  under  the  advice  of  anybody,  to  attempt 
to  alight.  Held,  error;  that  if  the  direction 
had  been  given  by  an  employee  she  had  a  right 
to  assume  that  it  was  safe  to  attempt  to  leave 
the  train  even  while  it  was  under  way,  bnt  not 
so  if  it  was  given  by  another  panenger.  (59 
N.  Y.  351.) 

On  a  tfaiid  trial,  the  evidence  as  to  whether 
the  person  in  question  was  an  employee  of  de- 
fendant or  not  was  still  conflicting,  and  it  was 
held  properly  submitted  to  the  jury  and  a  ver- 
dict was  sustained.    (68  N.  Y.  124.) 

Philip  V.  Reneedaer,  eU,  Bailfoad  Oe^  49  N. 
Y.  177.— Plaintiff  attempted  to  get  on  a  tain 
■lowly  passing  the  station  where  he  had 
bought  a  ticket;  the  name  of  the  station  was 
called  by  some  one  on  the  train ;  others  were 
getting  <m,and  the  plaintiff  and  othere  had  got 
on  and  off  at  this  station  while  tiie  train  was 
in  motion ;  the  steps  being  full  of  paaMngen, 
a  jerk  of  the  cars  threw  him  <^,  and  he  was  in- 
jured. Held,  that  he  was  negligent,  and  a  non- 
lAdt  was  sustained.    The  chief  judge  diasented. 

CoegrwM  V.  Ogden,  49  K.  Y.  255.— It  is  not 
negligence  |Mf  m  for  a  parent^  living  on  a  quiet 
street  where  few  vehicles  pass,  to  pennit  a 
child  six  years  oki  to  go  unattended  upon  the 
street.    It  Is  a  question  fx  the  jury. 

SOHmm  v.  Lewii,  49  N.  Y.  379.--A  want  of 
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proper  lights  upon  the  pUintifTB  renel,  which 
so  deceived  defendant  that  his  veBsel  ran  into 
tbe  plaintifPfi,  wonld  be  snch  negligence  on  the 
pUdnttfTs  port  as  to  prevent  a  recoveiy,  unless 
the  defendant  knew  the  true  fects  and  with 
reasonable  care  conld  have  avoided  the  injury. 
In  this  case  as  there  was  some  evidence  to  xepel 
the  presumption  of  the  effect  of  the  plaintiff's 
negligence  in  not  haying  proper  lights,  a  non- 
suit was  set  aside. 

KeaimQ  y.  If.  Y,  Ceni,y  etc.,  Co.,  49  K.  Y.  673. 
— ^Plaintiff  attempted  to  get  on  a  train  standing 
at  a  atation,  not  from  the  station  platform,  but 
from  the  opposite  side  of  the  train,  where  pas- 
sengers frequently  got  on  and  off  to  the  know- 
ledge and  without  any  objection  on  the  part  of 
defendants'  employees.  As  she  stepped  on  the 
car,  the  train  started  with  a  yiolent  jerk,  throw- 
ing her  off,  and  injuring  her.  Held,  that  the 
question  of  her  negligence  was  for  the  jury. 

Hamum  y.  Eoboken^  etc.,  Co^  50  N.  T.  63. — 
Plainti£^  endeavooring  to  go  upon  defendants' 
ferryboat,  and  obliged,  in  consequence  of  the 
crowd  coming  off,  to  stand  upon  the  stringer 
sepanting  the  foot  passage  from  the  carriage- 
way, was  injured  while  in  that  position  by  the 
defendants'  negligence.  It  was  held  to  be  a 
question  for  the  jury  whether  the  plaintiff 
was  negligent  in  oecnpying  snch  a  position. 

Atofi  ▼.  JSrie  BaHwry  Co.,  51  N.  T.  544.^A 
tndn  of  can  was  standing  upon  the  defendants' 
track  partly  on  a  crossing,  and  the  plaintiff 
wished  to  pass  with  his  team,  there  being  room 
to  do  so.  Some  person,  not  an  employee  of  de- 
fendants, whom  he  asked  if  he  could  pass,  told 
him  he  had  better  not  pass.  After  waiting  a 
few  minutes  he  attempted  to  lead  his  horse 
across,  when  the  train,  without  any  warning, 
backed  up  and  injured  the  horse  and  wagon. 
Held,  that  the  questicm  of  contributory  neg- 
ligence was  for  the  jury. 

Ma^nnU  r.  N,  Y.  Ceni.  etc.,  Co.,  53  N.  T.  215. 
—Deceased  attempted  lo  cross  a  street  in  the 
eyening.  A  long  train,  without  any  lights  in 
the  rear,  was  backing  down,  but  had  so  nearly 
stopped  that  no  motion  was  perceptible,  and 
she  then  attempted  to  cross,  when  without 
warning  the  brakes  were  let  off,  and  the  train 
ran  against  her.  Held,  that  it  was  a  question 
for  the  jury  whether  she  was  negligent. 

TeUen  y.  PA99W,  52  N.  Y.  354.— Deceased 
was  lessee  of  the  third  floor  of  defendants* 


building,  the  lower  portion  of  which  was  used 
and  occupied  by  defendant.  In  the  hall  lead- 
ing from  the  outer  door  to  the  stairs  was  a 
hatchway,  closed  by  a  trap-door,  occupying 
nearly  the  whole  passage,  used  and  kept  open 
by  defendant  in  the  day-time,  but  usually 
closed  at  from  6  to  8  o'clock  p.  m.  Deceased 
went  to  the  premises  at  between  8  and  9  o'clock 
p.  M.  without  a  light,  and  the  trap-door  being 
open,  fell  through  ii  The  court  held  that 
whether  she  was  negligent  was  a  question  for 
ithe  jury. 

BM^fordr,  N.  Y  CenL,  eU,,  Co^  53  N.  Y.  664. 
— The  court  held  that  in  an  action  to  recoyer 
damages  for  injuries  receiyed  at  a  railroad  cros-* 
sing  by  a  tmyeller  on  a  highway,  if  some  act  or 
omission,  on  the  part  of  the  person  injured, 
which  of  itself  constitutes  negligence,  is 
established  by  undisputed  eyidence,  it  is  the 
duty  of  the  court  to  nonsuit ;  but  if  the  feet 
depends  upon  the  credibility  of  witnesses,  or 
inferences  from  the  drcumstances,  about  which 
honest  men  might  differ,  it  is  a  proper  question 
for  the  jury. 

S^MHmer  v.  Brooklyn  City  Railroad  Co,,  54  K. 
Y.  280. — Plaintiff  was  a  passenger  on  defend" 
ants'  sleigh,  and  the  seats  being  all  taken,  stood 
on  the  side  foot*board  upon  which  passengers 
usually  stood  when  the  seats  were  occupied. 
While  in  this  position  he  was  injured  by  a 
passing  yehicle.  Held,  a  proper  case  for  the 
jury. 

BeUon  y.  BaaUr,  54  N.  Y.  245.— Plainti& 
desiring  to  cross  a  street  in  the  city  of  New 
York,  saw  a  car  approaching  rapidly,  and  be- 
hind it  A  cait  approaching  in  the  track  still 
more  mpidly,  and  calculating  that  he  could 
cross  before  the  cart  could  get  up,  he  attempted 
to  cross  in  front  of  the  car,  and  did  pass,  but 
was  struck  by  the  cart.  Held,  negligence  per 
M.    (This  was  in  the  Commission  of  Appeals.) 

The  case  was  re-tried  and  came  before  the 
Court  of  Appeals,  in  68  N.  Y.  411,  and  on 
eyidence  somewhat  different,  it  was  held  a  pro- 
per case  for  the  jury.  The  only  difference  was 
that  the  plaintiff  testified  that  he  watched  the 
cart  till  he  lost  sight  of  it ;  and  he  did  not 
suppose  it  would  turn  off  the  track,  and  come 
ahead  of  the  car  on  the  other  side  quickly  en- 
ough to  catch  him,  as  It  was  eyident  it  did. 

jRenMfikf.-«This  seems  a  distinction  without 
a  difference.    In  both  cases  the  pl^tiff  mis- 
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calculated.  The  only  difference  between  the 
decisionB  is,  that  the  Commiuion  saj,  that  as 
matter  of  law  he  had  no  right  to  rely  on  his 
«  calculations,'*  and  the  court  aay  it  is  for  the 
juiy  to  determine  that  question.  We  suppose 
a  man  must  **  calculate  "  his  chances  in  nearly 
every  case  of  crossing  a  crowded  street  If  he 
did  not^  he  never  would  get  across,  but  would, 
like  the  timid  saints  in  the  hymn,  "  stand  ling- 
ering on  the  brink."  He  must  have  a  right  to 
take  his  cliances  on  such  a  '*  calculation.'* 
Whether  he  acts  reasonably  in  so  doing  is  a 
question  of  fact,  not  of  law,  and  the  Court  of 
Appeals  merely  sought  a  polite  way  of  differing 
from  the  Commission. 

MeCaU  ▼.  N,  T,  CfA\,  eie.,  Co,,  54  N.  Y.  642. 
— The  deceased  was  riding  in  a  covered  car- 
riage with  another  person  who  was  driving, 
near  Suspension  Bridge,  at  a  point  where  the 
ndlroad  track  crosses  the  highway  at  an  acute 
angle.  The  carriage  and  a  train  were  going  in 
the  same  direction.  The  driver  was  familiar 
with  the  locality,  and  knew  he  was  in  proximity 
to  railroads,  but  was  not  aware  of  this  particular 
crossing,  nor  thinking  of  the  railroad  at  all. 
He  heard  a  rumbling  sound;  did  not  know 
whether  it  was  the  fiJls,  or  what;  looked 
around  and  saw  nothing ;  just  then  aaw  the 
tnM;k  within  ten  feet,  slapped  the  homes  with 
the  reins,  they  started  on  a  gallop,  and  the 
train  struck  the  carriage.  These  £u;te  were 
held  to  constitute  contributory  negligence. 

Morriaon  v.  Erie  RaUroad  Co.,  56  N.  Y.  302.— 
Plaintiil^  12  years  old,  with  her  parents,  being 
a  passenger  on  defendants'  train,  desired  to  stop 
at  Niagara  Falls ;  it  was  dark ;  the  conductor 
aimounced  the  station,  and  the  cars  stopped, 
but  before  the  party  got  off,  the  cars  started  and 
moved  slowly  past  the  platform,  when  the 
father,  taking  plaintiff  under  his  arm,  stepped 
oft,  fell,  and  the  plaintiff  was  iigured.  Held, 
that  plaintiff  was  chargeable  with  contributory 
negligence,  as  matter  of  law.  Two  judges  dis- 
sented. , 

RtynMB  v.  N,  T.  Cent,  B.  E,  Co,^  58  N.  Y. 
248. — Deceased,  an  intelligent  lad,  13  years 
of  age,  was  going  home  from  school,  about 
noon,  and  when  last  seen  alive  was  going 
toward  the  tracks  where  they  crossed  the  high* 
way,  and  about  one  hundred  feet  therefrom. 
He  was  familiar  with  the  crossing,  passing  over 
it  daily,  and  with  the  times  of  the  trains.    Soon 


after  this  two  tnuns  passed  each  other  near  thtf 
crossing,  and  immediately  afber  the  boy  vv 
found  dead  in  the  cattle  guard.  The  day  vss 
clear,  and  ten  feet  from  the  crossing,  in  th« 
highway,  the  train  by  which  it  appeared  he  wig 
struck  could  be  seen  750  feet  distant.  No  r:> 
nal  of  the  approach  of  the  train  was  given. 
The  proof  was  held  insufficient  to  sustains 
verdict  for  the  plaintiff,  because  it  did  oot 
warrant  a  finding  that  the  deceased  was  not 
negligent 

The  court  remark:  '< Doubtless  the  jur; 
might  infer  that  the  deceased  was  goverofid 
by  the  natural  instinct  of  self-preservation,  aj»l 
would  not  put  himself  recklessly  and  cqd- 
sdously  in  peril  of  death,  but  that  men  are 
careless  and  subject  themselves  thereby  to 
injury,  is  the  common  experience  of  mankiod 
and  when  injured  no  presumption  existB  in  the 
absence  of  proof  that  they  were  exercising  due 
care  at  the  time.^ 

Remarka, — At  first  sight,  it  would  seem 
difficult  to  reconcile  this  with  the  Joknaon  case. 
20  N.  Y.  supra.  But  it  is  distinguishable,  pro- 
bably, by  the  fact  that  the  conduct  of  the 
defendants,  in  the  latter,  was  of  so  dangerous  a 
nature  as  to  justify  the  inference  of  care  on  the 
part  of  the  deceased. 

Weber  v.  N.  T,  Cent,,  eU,,  Co.,  58  N.  Y.  451  — 
It  is  here  held,  that  if  the  <<  negligence  of  the 
plaintiff  in  such  action,  contributing  to  the 
iigury,  clearly  appears  from  all  the  circum- 
stances, or  is  established  by  uncontroverted 
evidence,"  it  is  the  duty  of  the  court  to  nonsnit* 
«  But  if  a  finding  by  the  jury  that  the  plaintif 
was  free  from  the  charge  of  n^ligence  conid 
not  be  set  aside  as  wholly  unsupported  by 
evidence,  although  the  evidence  might  be 
slight,  and  the  question  doubtful,  a  nonsnit 
would  be  improper."  The  court  quote  with 
approval  the  language  of  Judge  Selden,  iQ 
Bemhard  ▼.  Benu.  j*  S,  B.  B,  Co.,  I  Abb.  a  of 
App.  Dec.  131 :  "If  it  is  necessary  to  detenaine, 
as  in  most  cases  it  is,  what  a  man  of  ordinal? 
care  and  ordinary  prudence  would  be  likely  to 
do  under  the  circumstances  proved,  thia,  is- 
▼olving  as  it  generally  must  more  or  less  of 
coijecture,  can  only  be  settled  by  a  jury."* 

McOrath  v.  N.  Y.  Cent.,  eU,,  Co.,  69  K.  Y. 
468. — ^Where  a  railroad  company  has  been 
accustomed  to  keep  a  flagman  at  a  crosring,  the 
fact  of  his  absence  does  not  excuse  a  traveller 
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on  the  highway  from  using  his  senses  to  detect 
the  approfich  of  trains.  He  has  no  right  to 
interpret  his  absence  as  an  assurance  of  safety. 
Remarkt. — Another  feature  of  the  Etiut 
decision  is  here  disapproved. 

Salter  y.  Utiea,  etc.,  RaUroad  Co,,  59  N.  Y,  631. 

Held,  that  where  the  severity  of  the  weather 

requires  a  traveller  upon  the  highway  to  protect 
himself  from  it,  as  for  example  by  ear  laps 
and  tippet,  if  the  means  adopted  impair  his 
ability  to  detect  danger,  and  he  be  injured  at  a 
railroad  crossing,  he  is  not  absolved  from  the 
charge  of  negligence;  but  unless  it  is  certain 
that  the  means  used  had  that  effect,  it  is  a 
question  for  the  jury. 

Thurber  v.  Harlem,  eU.,  Co.,  60  N.  Y.  326.— A 
boy  9  years  old,  with  two  other  lads,  on  his 
way  to  school,  attempted  to  cross  a  horse  rail- 
way, and  was  injured  by  a  cai*.  The  other  two 
passed  safely,  and  he  passed  one  horse  and  was 
hurt  by  the  other,    field,  a  case  for  the  jury. 

The  court  held  that  the  degree  of  care 
required  from  an  infant  of  tender  years,  the 
omission  of  which  constitutes  negligence,  is 
entirely  different  from  that  required  of  an  adult. 
It  is  to  be  measured  in  each  case  b^  the 
maturity  and  capacity  of  the  individual, 
the  law  exacting  a  degree  of  care  proportionate 
to  that.  An  error  of  judgment  does  not  con- 
demn the  act  as  rash,  or  even  negligent.  It  is 
for  the  jury  to  say  whether  a  person  of  ordinary 
prudence  and  discretion  might  not,  under  the 
circumstances,  have  formed  and  acted  under  the 
game  judgment. 

Carr  v.  If.  Y.  Cent.  Co.,  60  N.  Y.  633.— The 
evidence  showed  due  care  on  the  plaintiff's  part 
in  looking  in  one  direction  and  waiting  till  a 
train  had  passed;  whether  he  exercised  due 
diligence  in  looking  the  other  way,  was  doubt- 
ful ;  yet  it  was  held  a  proper  case  for  the  jury. 

Ponlin  v.  Broadway,  etc.,  Co.,  61  N.  Y.  621.— 
Plaintiff  was  leaving  a  street  car,  and  as  she 
put  one  foot  to  the  ground,  her  hoop-skirt 
caught  on  a  projecting  nail  in  the  platform ; 
the  conductor  started  the  car  at  this  instant, 
and  she  was  thrown  down  and  injuxed.  Held, 
that  she  was  not,  as  matter  of  law,  negligent  in 
wearing  a  hoop-skirt ;  that  it  was  not,  as  matter 
of  law,  unnecessary;  and  that  a  lady,  thus 
attired,  is  not,  as  matter  of  law,  bound  to  be 
extra  careful  in  managing  her  '*  train.'' 


CURREHT  EVEHT8. 

UNITED  STATES. 

Damagbs  Against  a  Citt  for  Icy  Su>bWalk8. 
— In />oo/ey  v.  CU,y  ijf  Meriden,  44  Conn.  117, 
the  action  was  brought  against  a  city  for  injury 
received  by  slipping  on  an  icy  sidewalk,  which 
the  city  had  neglected  to  keep  free  from  ice. 
For  about  thirty-five  feet  along  the  sidewalk  in 
question  there  was  ice  upon  the  sidewalk,  and 
had  been  fbr  about  a  week  before  the  injuiy 
complained  of  happened.    The  sidewalks  on 
each  side  of  this  one  were  free  from  ice,  but  no 
attempt   had   been    made  to  clear  this  one, 
although  after  the  ice  was  formed  the  weather 
was  so  mild  that  this  could  have  been  done  by 
the  most  easy  methods.  The  court  held  that  the 
city  was  liable  for  the  injury.    In  McLaughlin 
V.  CityqfC&rry,  11  Penn.  St  109;  18  Am.  Bep. 
432,  it  is  held  that  while  a  municipality  cannot 
prevent  the  general  slipperiness  of  its  streets, 
caused  by  snow  and  ice  during  the  ifinter,  it 
can  prevent  accumulations  of  snow  and  ice 
in  the  shape  of  ridges  and  hills.    It  is,  there- 
fore, liable  for  personal  injury  from  such  ac- 
cumulations, happening  to  one  without  &ult  of 
his  own,  and  if  the  obstruction  is  one  of  such 
long  continuance  as  to  be  generally  observable, 
the  city  would  be  changed  with  constructive 
notice  thereof.    In  ColHne  v.  City  <f  Council 
Bluffi,  32  Iowa,  324;    7   Am.  Bep.   200,  the 
plaintiff  was  injured   while  passing  along  a 
street  in  the  defendant  city  by  a  fidl,  caused 
by  an  accumulation  of  snow  and  ice  on  the 
sidewalk,  and  it  was  held  that  defendant  was 
liable.    See  the    elaborate  note  to  the  lasu 
mentioned  case  in  7  Am.  Bep.  206,  where  the 
various  authorities  are  collected  and  compared. 
The  leading  case  upon  the  subject  is  Promdtnee 
V.  Clapp,  17  How.  (U.  S.)   161.    Here  it  was 
held  that  it  is  the  duty  of  a  city  under  a  statute 
requiring  it  to  keep  its  highways  safe  and 
convenient,  after  a  fall  of  snow,  to  use  ordinary 
care  and  diligence  to  restore  the  sidewalk  to  a 
reasonably  safe  and  convenient  state. 

Thi  Gift  of  a  Chick. — In  Simmons  ▼.  Cin- 
einnati  Samngs  'Society,  31  Ohio  St.  457,  the 
mother  of  plaintiff,  who  was  lying  sick  at 
plaintiff's  house,  desired  to  give  plaintiff  about 
three  hundred  dollars  which  she  had  on  deposit 
with  defendant.     To   effect  this  object,  she 
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signed  and  delivered  to  plaintiff  a  cheok  on 
defendant  for  the  amonnt  of  the  deposit.  Be- 
fore the  check  was  presented  the  mothet  died. 
The  court  held  that  until  the  check  was  paid 
or  accepted  the  gift  of  the  monej  it  represented 
was  incomplete,  and  that  the  death  of  the 
nuiker  operated  as  a  revocation.  In  Jftfmu  v. 
Lock,  L.  B.,  1  Ch.  25,  a  fitther  put  a  check  into 
the  hands  of  his  son  nine  months  old,  and  said 
he  gave  that  to  the  child  for  himselt  After- 
waid  he  said  it  was  his  purpose  to  give  the 
amonnt  of  the  check  to  the  child.  After  his 
death  the  check  was  found  among  his  papers 
and  it  was  held  that  there  had  heen  neither  a 
gift  nor  a  valid  declaration  of  trust  It  is 
stated  in  1  Pars,  on  Cont.  237,  to  be  the  {Hre- 
vailing  rule  that  the  donor's  own  note  or  his 
own  check  or  draft,  not  accepted  or  paid  before 
his  death,  does  not  pass  by  gift  tauut  mortu. 
But  it  has*  been  held  the  delivery  by  a  dying 
huRband  of  the  book  of  a  savings  bank,  show, 
ing  deposits  by  a  deceased  wife,  with  a  verbal 
gift  thereof,  passed  to  the  donee  the  moneys  so 
deposited.     TiUingKaat  v.  WktOUm,  8  B.  I.  536  ; 

5  Am.  Bep.  621.  See,  also^  to  the  same  effect, 
Cam^i  Appeal,  36  Conn.  88 ;  4  Am.  Bep.  39. 
Bank  notes  may  be  the  subject  of  a  valid 
donatio  eanta  moriii  {Bill  v.  Chapman,  2  Bro. 
Bh.  612)  and  probably  the  written  promises  of 
others  than  the  donor  may  be  so,  although  it  is 
said  that  the  rule  on  this  subject  can  hardly  be 
considered  settled.  Bee  Miller  v.  Miller,  3  P. 
Wms.  356 ;  Bradley  v.  BuiU,  5  O.  k,  J.  54 ; 
Fariih  v.  Stone,  14  Pick.  207  ;  Bank  qf  XepubUe 
V.  MiUard,  10  Wall.  152 ;  Second  Nat.  Bank  v. 

'    WiUiams,  13  Mich.  282  ;  ffewiU  v.  Kape  L.  B., 

6  Bq.  198.  In  Grymee  v.  Bone,  49  N.  Y.  17  j 
10  Am.  Bep.  313,  it  was  held  that  an  assign- 
ment of  shares  in  a  bank  would  vest  the  same 
in  the  donee,  although  the  shares  were  not 
transferred  on  the  books  of  the  bank  before 
donor's  decease. 


EyOLAND, 

Pabthkr  Evgagino  in  otbir  Bubinibs. — In 
DeanY.  MacDoweU,  38  L.  T.  Bep.  (N.  S.)  862,  the 
English  Court  of  Appeal  held  that  if  profits 
have  been  made  in  any  other  business  by  a 
partner  in  violation  of  a  covenant  not  to  en- 


gag«|in  any  other  bnainesB,  the  profits  will  not 
be  decreed  to  belong  to  the  parlnenhip  utlesi 
they  have  arisen,  (1)  from  employment  of  the 
partnership  property,  or  (2)  from  tnosactions  in 
rivalry  with  the  firm,  or  (3)  from  some  advan- 
tage obtained  by  the  partner  by  virtue  of  his 
being  a  member  of  the  firm.    In  all  oth«  cases 
of  breach  by  a  partner  of  a  covenant  not  to  en- 
gage in  any  other  business,  the  only  remedy  of 
the  aggrieved  co-partners  is  by  an  action  for  an 
injunction  or  a  dissolution  of  the  partnership ; 
or,  after  the  expiration  of  the  partnership,  by 
action  for  damages.    In  this  case,  the  plaintifis 
and  the  defendant  entered  into  business  as  salt 
merchants  and  brokers,  and  by  the  articles  of 
partnership  mutually  covenanted  not  to  engage 
ak)ne  or  with  any  other  person,  directly  or  in- 
directly, in  any  trade  or  business,  except  upon 
the  account  and  for  the  benefit  of  the  parteer- 
ship.    Two  years  before  the  expiration  of  the 
partnership,  by  lapse  of  time,  the  defendant 
purchased  the  business  of  a  firm  of  salt  mann- 
fiicturers,  and  kept  the  matter  secret  from  the 
plaintifGs,  putting  his  son  into  the  business  so 
purchased  till  the  expiration  of  the  parkier- 
ship,  when  the  defendant  openly  entered  into 
the  business  of  salt  manuftu;turing,  which  was 
carried  on  In  the  name  of  the  firm  from  which 
he  had  purchased  it.    The  salt  manuiactnred  by 
the  latter  firm  continued  to  be  sold  on  commis- 
sion by  the  plaintiffs'  firm  till  the  expiration 
of  the  partnership,  from  which  time  the  defend- 
ant sold  the  salt  himself  without  employing 
a  broker.    The  plaintififs  did  not  discover  this 
trading  by  the  defendant  till  after  the  expin- 
tion  of  the  partnership,  whereupon  they  filed  a 
bill  to  make  the  defendant  account  to  the  part- 
nership for  the  profits  made  by  him  in  the  other 
business  during  the  partnership.      The  coort 
held  that  the  plaintifiis  had  no  right  to  an 
account  of  the  profits.    The  case  is  distingnidi- 
ed  from  that  of  SonmviUe  v.  Mackay,  16  Vesey 
882,  and  other  like  oases,  where  it  is  held  that 
if  any  partner  has  withdrawn  or  used  the  part- 
nership funds  or  credit  in  his  own  private  trade 
or  private  speculation,  he  will  be  held  acooimt- 
able,  not  only  for  the  interest  of  the  fonds  so 
withdrawn  or  credit  misapplied,  but  also  ior 
the  profits  which  he  has  made  thereby.    See, 
also,  J^uffklon  v.  Zyneh,  I  Johns.  Ch.  467,  and 
2  id.  210;  Brown  v.  LiUon,  1  P.   Wms.  1401 
I  Crawihay  v.  ColUne,  15  Yes.  218. 
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APPEALS  IN  ENGLAND. 

Statistics  show  that  there  is  about  the  same 
degree  of  uncertainty  everywhere  as  to  the 
ultimate  fate  of  cases  appealed.  A  Parliamen- 
tary return  just  issued  states  that  the  number 
of  decrees  and  orders  made  by  the  Master  of 
the  Rolls,  the  three  Vice-ChancellorSi  and  Mr. 
Justice  Fry,  being  all  the  judges  of  the  Chan- 
cery Division  of  the  High  Court  of  Justice  in 
England,  appealed  against  since  the  Ist  Janu- 
ary, 18Y7,  up  to  the  11th  March,  1878,  were  253. 
Of  these,  147  were  affinned,  and  106  were  re- 
versed or  materially  varied. 


RESPONSIBILITY  OF  CARRIERS. 

The  case  of  Allan  and  Woodward^  in  the  pre- 
sent issue,  involved  two  points  of  some  interest 
to  travellers.  The  first  was  as  to  the  eftect  of  a 
condition,  printed  on  the  back  of  an  ordinary 
passenger  ticket  for  an  ocean  voyage  from 
Liverpool  to  Portland,  stipulating  that  the  car- 
riers should  be  free  from  all  responsibility  for 
safe  keeping  of  the  passengers'  baggage.  The 
condition  in  the  present  instance  was  in  these 
words  .-^"  It  is  expressly  agreed  between  the 
passengers  within  named  and  the  Montreal 
Ocean  Steamship  Cqpipany,  that  the  latter  is 
not  responsible  for  the  safe  keeping  during  the 
voyage,  and  delivery  at  the  termination  thereof, 
of  the  baggage  of  said  passengers."  The  Com- 
pany, on  being  sued  by  Miss  Woodward,  a  pas- 
senger, who,  on  reaching  her  home  in  Sher- 
brooke,  discovered  that  the  greater  portion  of 
the  contents  of  her  tnmk  had  been  abstracted, 
urged  with  considerable  earnestness  that  by  the 
conditions  of  the  ticket  they  were  relieved  from 
all  responsibility. 

The  articles  of  the  code  regulating  the  sub- 
ject are  1672,  1676,  1802  and  1814.  Article 
1672  says :  ''  Carriers  by  land  and  by  water  are 
subject^  with  respect  to  the  safe-keeping  of 
things  entrusted  to  them,  to  the  same  obliga- 
tions and  duties  as  inn-keepers,  declared  under 
the  titl6  <<  Of  Deposit."  Referring  to  Art.  1814, 
ve  find  the  obligations  of  inn-keepers  thus  de- 


fined :  <'  Keepers  of  inns,  of  boarding  houses, 
and  of  taverns,  are  responsible  as  depositaries 
for  the  things  brought  by  travellers  who  lodge 
in  their  houses.''  And  the  depositary  (by  Art. 
1802),  «is  bound  to  apply  in  the  keeping  of  the 
thing  deposited,  the  care  of  a  prudent  adminis- 
trator." Art.  1676  says  :  "  Notice  by  carriers, 
of  special  conditions  limiting  their  liability,  is 
binding  only  upon  persons  to  whom  it  is  made 
known ;  and,  notwithstanding  such  notice  and 
the  knowledge  thereof,  carriers  are  liable  when- 
ever it  is  proved  that  the  damage  is  caused  by 
their  fiiult,  or  the  &ult  of  those  for  whom  they 
are  responsible.''  The  Court  of  Appeal  do  not 
appear  to  have  attached  any  importance  to  the 
notice,  and  it  must  be  presumed  they  did  not 
think  it  had  been  brought  to  the  knowledge  of 
the  passenger,  within  the  meaning  of  Art.  1676. 
The  company  did  not  put  the  question  to  Miss 
Woodward,  whether  she  had  read  the  condition ; 
they  contented  themselves  with  proving  that 
she  could  read,  and  that  the  ticket  remained 
in  her  possession  several  months.  It  may  be 
that  even  if  such  notice  had  been  proved 
the  result  would  not  have  been  different,  the 
case  falling  under  the  latter  head  of  the  ar- 
ticle, namely,  a  loss  caused  by  the  &ult  of 
persons  for  whom  the  Company  was  respon- 
sible. The  judgment  of  the  Court  below,  which 
was  confirmed  in  appeal,  held  the  loss  to  have 
occurred  through  the  want  of  care  of  the  car- 
riers. That  is  to  say,  the  notice  had  no  effect 
one  way  or  the  other,  and  the  Company  was 
held  liable  as  not  exercising  the  care  of  a  pru- 
dent administrator. 

In  appeal,  two  of  the  judges  dissented,  on 
the  ground  that  the  loss  was  not  proved  to  have 
occurred  during  the  voyage,  and  this,  of  course, 
would  take  away  any  right  of  action  against 
the  carriers.  This  brings  us  to  the  second 
point — the  proof  of  loss.  The  majority  of  the 
Court  admitted  that  the  proof  made  by  the 
plaintiff  was  somewhat  weak,  because  it  was 
not  established  very  clearly  that  the  trunk  re- 
mained intact  from  the  moment  of  its  arrival 
at  Portland  until  it  reached  the  residence  of 
the  plaintiff.  But  th^  Court  attached  great 
importance  to  the  ^ct  that  when  the  trunk  was 
opened  on  board  ship  before  reaching  Portland, 
it  bore  traces  of  having  been  tampered  with, 
and  it  was  held  that  a  presumption  was  thereby 
created  that  the  theft  had  then  been  commit- 
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ted,  iriuch  pi«0n«ptioii  It  wm  the  duty  ^  the 
other  fide  to  rebut  by  ooonter  eTidance.  This 
ie  a  raling  which  would  doubtUai  elicit  ooit. 
«ideimhle  diffarenoe  of  opinion,  especially  when 
it  is  remembered  that  the  indications  of  the 
trunk  having  been  tampered  with  did  not  excite 
the  suspicion  of  the  passenger  herself  suf- 
ficiently to  cause  her  to  make  an  examination 
then  and  there.  The  Judgment  is  of  a  nature 
to  guard  the  interests  of  tBayeilers,  and  to  urge 
oarriers  to  greater  vigilance  in  the  protection 
of  the  property  of  which  th^  take  charge. 


BEFQBTS  Aim  HOTES  OF  CABES; 

COUBT  OF  QUKEN'8  BENCH. 

Montreal,  Sept  18, 1878. 

Pre^erU :  Dorioh,  C.  J.,  Hon,  BaxbaTi  Tibsibr, 

and  Cross,  JJ. 

Labim  (plaintiff  in  the  Court  below),  appel- 
lant ;  and  Chapman  (defendant  below),  respon- 
dent. 

Sale — DtUoery^Mode   qf   Sale  qf   Ooodt  cfiar 
Tender  and  Non^^ieceptanee. 

The  plaintiff,  May  7,  sold  defendant  500  tons  of  hay, 
deliverable  "  at  suoh  times  and  in  such  qoantities  "  as 
defendant  shonid  order.  The  defendant  having  or- 
dered only  a  portion  of  the  hay,  the  plaintiff,  Jaly  2B, 
notified  his  readiness  to  deliver  the  balance*  and  then 
disposed  of  it  by  private  sale.  J7eM,  that  the  terms 
of  the  contract  bound  the  purchaser  to  order  the  hay 
within  a  reasonable  time,  before  the  new  hay  was  put 
on  the  market,  and  that  the  vendor  was  at  liberty  to 
sell  at  private  sale,  and  hold  the  purchaser  responsi- 
ble for  the  loss  sustained. 

The  appellant  claimed  damages  under  the 
following  circumstances :  He  sold  respondent, 
on  7th  May,  1874,  500  tons  of  hay  at  $21  per 
ton,  the  same  to  be  delivered  "  at  such  times 
and  in  such  quantities ''  as  respondent  should 
order.  The  respondent  ordered  a  portion  of  the 
hay,  but  the  balance  not  being  asked  tor,  the 
appellant,  on  the  28th  July,  notified  the  re- 
spondent that  he  was  ready  to  deliver  the  hay 
according  to  contract,  and  would  hold  him 
responsible  for  all  loss  and  damages  incurred  by 
reason  of  his  not  receiving  it.  He  then  stored 
it  in  Montreal,  and  subsequently  sold  it  in 
small  quantities  during  a  period  of  several 
months.  The  action  was  for  the  difference  of 
price.  The  Court  of  first  instance  maintained 
the  olaimi  but  in  Bevlew  this  decision  was  set 


aside,  the  Court  holding  that  even  if  Larin  had 
a  right  under  the  contract  to  tender  the  hay  at 
the  time  he  did,  he  ought  to  have  caused  it  to 
be  sold  at  public  sale  after  proper  notice. 

DoBiOH,  C.J.     On  the  7th  May,  1874,  the 
respondent  entered  into  a  contract  with  appel- 
lant, by  which  the  latter  sold  him  500  tons  of 
hay  delivemble  at  the  canal,  at  such  times  and 
in  such  quantities  as  the  purchaser  should  re. 
quire  it.    Larin  delivered   147  tons  in  June, 
1874,  but  the  price  of  hay  having  then  declined, 
the  respondent  took  advantage  of  the  terms  of 
the  contract  not  to  order  any  more.      Larin 
offered  to  deliver  the  balance,  and  when  it  was 
refused  he  sold  it  at  private  sale,  and  now  seeks 
to  recover  the  difference  between  the  amount 
realised  and  the  contract  price.     The  Superior 
Court  sustained  the  action,  but  when  the  case 
was  taken  to  Beview,  the  Judgment  wasreven- 
ed  and  the  action  dismissed,  the  reason  given 
being  that  Larin  had  no  right  to  dispose  of  the 
hay  except  at  public  auction  or  sale  at  one 
time.    It  U  evident  that  this  reason  is  bad,  and 
the  judgment  is  bad,  and  must  be  revened. 
The  contract  required  Chapman  to  accept  witlh 
in  a  reasonable  time,  and  as  to  the  private  sale, 
more  was  realised  in  that  way  than  could  have 
been  obtained  by  offering  the  whole  quantitj 
at  auction  at  one  time. 

Judgment  revened 

LonffprS  ^  Dugai  for  Appellant 

Abbattj   Tatty    Waihertpoon  ^  AbboU  for  Be> 
spondenl 


Sir  Hugh  Allan  et  al.  (defendants  in  the  Covt 
below),  appellants;  and  Miss  Josepbisi 
Woodward  (plaintiff  in  the  Court  below), 
respondent. 

Carrier-^Condition   on   back    qf  Ticket— Pnxf 

qf  Loee. 

A  condition,  printed  on  the  back  of  a  pasMBser 
ticket,  exempting  the  carrier  from  reAponsibiiity  for 
safe-keeping  of  baggage  during  the  voyage,  does  not 
relieve  him  from  liability  for  loes. 

The  fact  that  a  trunk,  when  opened  by  a  peswnser 
towards  the  dose  of  the  voyage,  bore  tiaeet  of  the 
look  having  been  tampered  with,  raised  apresomption 
that  goods,  afterwards  discovered  to  be  missing,  had 
then  been  abstracted,  though  no  examinatioo  was 
made  by  the  pasaenger  at  the  time. 

The  action  in  this  case  was  brought  by  s 

passenger  on  an  Allan  vessel  from  Liveipoal  to 

Portland,  and  the  claim  was  for  $273,  value  of 


ItHB  LEGAL  NEWS. 


45d 


articles  lost  or  stolen  from  the  plaintiif s  trunk 
daring  the  passage.  The  claim  was  resxvted  on 
the  ground  that,  eyen  If  the  loss  occurred  dur- 
ing the  passage,  hj  the  condition  of  the  passen- 
ger  ticket,  the  appellants  (defendants)  were 
relieved  from  any  responsihilitj  for  loss  or 
injur/  to  her  baggage  during  the  Toyage,  unless 
such  loss  or  injury  was  proved  to  be  the  fault 
of  the  appellants  or  their  employees  in  the  care 
and  sale  keeping  of  the  trunk  and  effects.  The 
plaintiff  had  a  return  ticket,  with  the  following 
among  other  conditions  printed  on  the  back  : — 
'*  It  is  expressly  agreed  between  the  passengers 
within  named  and  the  Montreal  Ocean  Steam- 
ship Company,  that  the  latter  is  not  responsible 
ibr  the  safe  keeping  during  the  voyage,  and 
delivery  at  the  termination  thereof,  of  the  bag- 
gage of  said  passengers."  The  Court  below 
maintained  the  pMutiflTs  action,  considering 
that  the  articles,  the  value  whereof  was  sought 
to  be  recovered  by  the  action,  were  lost  while 
in  the  custody  of  the  defendants,  as  carriers, 
through  their  want  of  care  of  the  same. 

In  appeal, 

Cross,  J.,  dissenting,  held  that  it  was  not 
proved  that  the  loss  occurred  during  the  pas- 
sage to  Portland.  After  the  trunk  arrived  there 
it  was  put  into  a  sealed  car  and  brought  to 
Coaticook,  and  handed  over  there  to  the  Cana- 
dian  authorities,  and  then  put  into  an  ordinary 
baggage  car.  It  was  carried  in  that  baggage 
car  until  It  was  landed  in  the  usual  way  at 
Sherbrooke.  The  Court  had  no 'distinct  proof 
of  the  way  in  which  it  was  dealt  with,  but  there 
was  the  evidence  of  the  baggage  agent  that  it 
was  put  into  a  room  and  kept  over  night.  There 
was  no  proof  as  to  how  it  got  to  Miss  Wood- 
ward*8  residence,  the  excuse  being  that  the  ser- 
vant man  who  must  have  brought  it  is  not 
forthcoming.  Now,  the  Court  had  here  a  con. 
tnot  to  carry  a  passenger's  baggage  from  Liver- 
pool to  Portland ;  it  was  supposed  to  end  there, 
but  Miss  Woodward  made  a  new  contract  with 
the  Grand  Trunk  to  carry  her  baggage  to  Sher- 
brooke. The  question  was,  where  and  how  did 
the  baggage  get  astray  7  While  the  trunk  re. 
mained  on  board  the  steamer  the  presumption 
was  against  the  appellants,  but  once  Miss 
Woodward  had  taken  the  trunk  and  made  a 
contract  for  its  carriage  with  the  Grand  Trunk, 
tha  presumption  changed,  and  she  was  bound 
to  show  that  the  loss  occurred  on  board  the 


steamer.  It  was  said,  by  way  of  showing  this, 
that  before  leaving  the  steamer  the  trunk  was 
opened  and  the  hasp  was  fbund  to  be  broken. 
But  this  evidence  worked  both  ways,  for  the 
respondent  did  not  follow  up  this  discovery  by 
making  an  examination  of  the  contents.  His 
Honor  held  that,  although  the  Messrs.  Allan 
were  strictly  responsible  while  the  trunk  was 
in  their  custody,  they  were  relieved  when  it 
passed  from  their  custody,  unless  it  was  shown 
^hat  the  loss  of  the  goods  occurred  before  that 
time. 

Monk,  J.,  remarked  that  there  was  no  diffi. 
culty  about  the  law,  but  there  was  a  slight 
difference  of  opinion  with  regard  to  the  facts. 
The  contract  of  the  Allans  was  for  safe  carriage 
from  Liverpool  to  Portland.  The  lady  went 
on  to  Sherbrooke  before  the  loss  was  discovered, 
and  there  was  no  evidence  where  it  occurred. 

Ramsay,  J.,  for  the  majority  of  the  Court,  ad* 
mitted  that  the  case  was  not  without  difficulty, 
but  said  it  was  only  a  question  of  evidence  after 
all.  One  question  of  law  had  been  raised  at 
the  argument,  that  on  the  back  of  the  contract 
ticket  there  was  a  clause  exempting  the  car* 
riers  from  liability^  That  did  not  apply  j  car- 
riers could  not  evade  responsibility  in  the  way 
in  which  they  proposed  to  do.  On  the  question 
of  evidence,  the  difficulty  in  the  case  unques- 
tionably arose  fh)m  the  particular  fact  that 
Miss  Woodward  had  not  given  the  Court  a  per* 
fectly  satis&ctory  account  of  this  trunk  ttom 
the  moment  of  its  arrival  at  Portland  to  its  de- 
livery at  the  house.  But  there  was  an  impor- 
tant piece  of  evidence — ^before  the  vessel  had 
reached  Portland,  and  while  this  passenger  con- 
tract was  in  till  force,  one  of  the  officers  of  the 
ship,  the  Doctor,  got  her  trunk  out  for  her,  and 
went  with  her  to  open  it,  and  then  the  lid  of  the 
trunk  started  up,  the  hasp  being  broken.  Kow, 
here  was  a  fiujt  going  strongly  to  establish  that 
the  lock  of  the  trunk  had  been  tampered  with  on 
board  the  steamer.  The  appellants  attempted 
to  get  over  the  difficulty  by  saying  that  the 
place  where  the  baggage  was  stored  was  so 
secured  that  nobody  could  enter  it ;  but  the 
evidence  was  not  conclusive  or  satis&ctory.  It 
was  as  clearly  proved  as  could  be  that  things 
belonging  to  passengers  were  found  lying  about 
in  the  hold  of  the  ship.  It  might  be  said  the 
trunk  might  never  have  been  locked ;  but  the 
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appellants  received  it  without  objection,  and 
thej  wonld  hardly  have  taken  an  open  trunk. 
After  that,  if  there  was  nothing  to  show  that 
the  lose  took  place  on  the  ship,  the  delivery  at 
Portland  would  have  been  a  good  delivery.  But 
the  &cts  above  referred  to  established  a  pre- 
sumption that  it  was  tampered  with  on  the 
ship,  and  the  only  way  of  getting  over  that 
presumption  would  be  by  showing  that  it  was 
tampered  with  elsewhere.  The  only  weak 
point  in  the  case  was  in  the  little  transmission 
from  the  railway  station  in  the  morning  to  the 
plaintifiTs  house.  The  case  was,  to  a  certain 
extent,  weak,  but  the  Court  had  to  give  a  judg- 
ment. The  Court  below  had  held  the  weight 
of  evidence  to  be  in  favor  of  Miss  Woodward, 
and  the  majority  of  the  Court  here  *could  not 
say  that  that  was  a  bad  judgment ;  therefore,  it 
was  their  duty  to  confirm  it. 

Judgment  confirmed. 

Abbott,  Tait,  Wothertpwm  j-  AbboU  for  Appel- 
lants. 

Davidson  ^  Cuthing  for  Respondent. 


SUPKBIOR  COURT. 

Montreal,  Sept.  17,  1878. 
Johnson,  J. 
Macdomald  y.  Jolt  et  al. 

Ipjunetion — Mandamui — New  Coneltuioru. 

An  injunction  issued  against  parties  about  to  take 
possession  of  a  railway.  The  injunction  was  disre- 
garded, and  forcible  possession  taken  of  Uie  railway* 
Held,  that  the  petitioner,  at  whose  instance  the  in- 
junction was  ordered  to  issue,  might  be  allowed  to  add 
to  his  conclusions  a  prayer  that  he  be  re-instated  in 
possession. 

Johnson,  J.  The  point  now  is  one  of  procedure. 
The  petitioner  wants  to  add  to  his  conclusions, 
and  to  be  allowed  to  ask  that  he  may  be  re-in- 
stated in  his  possession,  on  the  ground  that 
since  the  injunction  issued,  the  defendants  have) 
in  violation  of  its  provisional  order,  taken  for- 
cible possession.  The  only  objection  uiged  was 
that  this  would  bo  an  attempt  to  get  a  man- 
damus as  well  as  an  injunction.  That  can 
hardly,  perhaps,  be  called  an  objection ;  it  is  an 
observation,  however,  of  a  highly  technical 
character ;  but  if  it  should  turn  out  that  sub- 
stantially the  right  demanded  ought  to  be  grant- 
ed, we  must  not  be  deterred  by  mere  names 
from  doing  what  is  just  and  legal  in  itself. 


There  are  principles  as  well  as  names,  in  pro- 
cedure, and  the  Court  must  be  guided  l^  prin- 
ciples, and  not  frightened  by  bugbears.  This 
man  asked  for,  and  got  an  injunction.  He  now 
says: — "I  have  submitted  myself  to  the  law: 
but  Her  Majesty's  writ  was  disregarded,  and  I 
want  to  be  allowed  to  allege  this,  so  that  if  I 
can  prove  it,  I  can  get  possession  again  of  what 
has  been  taken  from  me  by  force."  The  ques- 
tion now  is,  not  as  to  the  nature  and  extent  of 
his  possession ;  that  will  arise  hereafter.  The 
only  thing  now  is  as  to  his  right  to  allege  this, 
and  to  ask — ^not  to  get— restitution.  It  is  quite 
evident  that  if  men  cannot  be  allowed  to  com- 
plain to  the  Court  of  their  alleged  wrongs,  the 
consequence  to  society  would  be  most  dis- 
astrous. Take,  for  instance,  the  case  that  this 
very  man  puts  forward — (whether  true  or  fidse 
is  not  now  the  question).  He  says  : — « I  tried 
'<  the  authority  of  the  law ;  but  it  was  ineflfect- 
"  ual,  and  was  overpowered  by  force.  I  must 
<<  either  have  the  right  to  repel  force  by  force, 
<<  or  to  tell  my  wrong  to  the  court  of  justice." 
Can  there  be  a  doubt  that  law  and  order  ought 
to  prevail,  and  that  this  man  ought  not  to  be 
told  that  he  has  no  right  to  come  here  and  state 
his  case ;  but  that  he  is  to  be  left  to  the  saTage 
remedy  of  force  ? — for  the  law  c^  only  abridge 
the  natural  rights  of  men  by  substituting  its 
own  power. 

It  has  often  been  said  that  the  only  difference 
between  a  mandamus  and  an  injunction  is  that 
the  one  is  an  order  to  do  a  thing,  and  the  other 
an  order  not  to  do  it,  and  it  is  said  that  in  Eng- 
land the  party  would  probably  be  told  : — <(Tou 
may  take  your  mandamus  if  you  like,  or  your 
injunction,  according  to  the  facts  yon  present; 
but  you  can't  take  them  both  in  one  and  the 
same  case."  But  we  have  our  own  law,  and  very 
ancient  and  well  settled  law,  that  has  not  been 
abrogated  by  the  Code,  or  the  statutes  that  gaTe 
us  summary  requites  where  the  remedy  would 
in  England  have  been  by  mandamus  or  by  in- 
junction. We  have  our  own  procedure  eiviU, 
and  by  recurring  to  the  highest  authority  of  old 
Pigeau  we  may  set  right  several  notions  that 
have  perhaps  gone  a  little  wrong  in  the  present 
case.  Of  course,  I  am  not  now  considering 
whether  what  the  plaintiff  says  is  true  or  not, 
much  less  whether  it  can  be  successfrilly  op- 
posed by  the  other  party.  I  am  only  looking 
at  what  it  is  that  he  says  and  asks,  and  he  »ys 
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he  hM  been  disposflesBed  by  force  of  amiB,  and 
withont  any  authority  or  procen  of  law,  and  he 
asks  that  he  may  be  allowed  to  put  all  this  be- 
fore the  Court;  I  decline  to  belicTe  or  to  listen 
to  all  that  was  said  as  to  the  kind  of  force  used. 
It  is  not  necessary  that  I  should  do  so  at  pre- 
sent. His  possession  may  turn  out  to  be  worth- 
less in  the  end ;  but  that  is  no  reason  why  he 
should  not  allege  and  prevent  if  he  can,  if 
he  has  a  legal  right  to  do  so.  It  is  mere  delu- 
sion of  the  weakest  and  wildest  sort  to  rush  at 
once  to  the  merits  of  this  case,  and  to  try  and 
see,  or,  rather,  fiincy  (for  the  thing  itself  has  no 
existence  in  the  allegations  of  the  parties)  any 
possible  resemblance  between  the  situation  of 
the  parties  here  and  the  relative  situations  of  a 
proprietor  and  a  builder  of  a  houss.  Neither 
Maodonald  nor  the  other  party  puts  the  case  on 
any  such  ground.  They  both  of  them  repudiate 
that  grotmd.  They  both  say  expressly  that  the 
claim  of  the  defendants  to  supersede  the  or- 
dinary methods  of  civilization  for  enforcing  in- 
dividual rights,  rests  (whether  truly  or  not,  I 
am  not  now  examining)  on  a  statute  giving 
them  the  power  in  question,  and  is  not  a  claim 
they  make  by  virtue  of  the  right  of  property 
being  in  them,  or  their  having  a  contract  for 
the  resumption  of  It ;  and  Macdonald  sets  up 
expressly  that  no  such  power  exists  at  all— that 
It  required  federal  authority,  which  has  not  been 
obtained,  to  extend  the  operation  of  the  Pro- 
vincial statute  to  a  federal  railway.  Therefore 
it  is  childish  to  talk  of  there  being  any  analogy 
between  the  two  cases.  In  the  one  the  party 
gays : — *<  We  have  a  contract,  and  by  it  you  con- 
sented I  should  retake  possession."  In  the 
other,  he  asserts  there  is  a  statute  enabling  him 
to  take  possession  whenever  he  likes ;  and  the 
'  other  side  answers,  not  only  is  there  no  such 
law  applying  to  this  case,  but  even  if  there  was, 
it  must  be  executed  by  due  process,  and  not  by 
bayonets  and  bludgeons.  Now,  which  of  the 
two  may  be  right,  I  will  not  stop  now  to  dis- 
cuss ;  but  in  dealing  with  the  present  motion 
it  will  suffice  to  say  that  if  what  Macdonald  says 
is  true,  there  is  abundant  authority  for  granting 
it.  I  must  say  that  it  is  to  me  inconceivable 
why,  if  the  Government  had  the  right  they  claim, 
they  did  not  proceed  at  once  by  action  against 
Maodonald.  I  say  inconceivable  on  legal  grounds, 
for  I  can  readily  understand  the  law's  delays 
are  distastefbl  to  those  who  think  they  have  a 


clear  right  The  same  thing  may  be  said,  how- 
ever, as  to  the  recovery  of  a  debt ;  but  tiie  cre- 
ditor nevertheless  could  hardly  pay  himself  in 
his  own  way  by  garotting  his  debtor,  or  picking 
his  pockets.  Therefore,  I  look  at  the  case  by 
principle  and  authority.  First,  let  us  see  what 
Pigeau  says  :  Vol.  II,  page  8.  No  one  will  doubt 
that  this  proceeding  is  essentially  and  on  prin- 
ciple a  veritable  complainU.  Here  is  what  Pigeau 
says  on  this  subject.  [His  Honor  read  from  the 
book  cited.]  It  results  from  this  authority  that 
Macdonald  has  the  right  to  make  his  eon^laitUs 
now  ;  and  it  would  be  strange  indeed  if  he  had 
possession  (as  he  says  he  had,  whether  truly  or 
fidsely  makes  no  difference  now,  since  it  is  only 
the  admissibility  of  his  demand,  not  the  final 
granting  of  it  that  is  in  question),  that  the 
other  party,  by  an  illegal  proceeding,  should 
prevent  him  from  asking  it.  I  say  illegal  pro* 
ceeding,  speaking  of  it  only  as  illegal  of  course, 
without  prejudging  the  &ct.  The  clearest  prin- 
ciples would  receive  violence  if  this  application 
were  refused.  There  is  a  maxim  dominating 
this  subject,  and  pervading  all  the  authorities. 
It  is : — ti  Qyg  igg  partiei  doherU  reUer  avec  Us 
mSmti  anatUagu  jtuqtCd  ee  quejuitiee  en  ait  autre- 
ment  ^rdonn^."  It  is  derived,  says  Pigeau,  vol.  I, 
page  116,  from  two  others  equally  certain,  Hhat 
posteaaion  vaut  titre  juiqu'd  lapreuve  du  eontrairey 
et  qtiil  riett  pat  permU  de  te  /aire  Justice  d  «ot- 
mime."  Another  principle,  or  another  enuncia- 
tion of  it  is  the  well-known  one,  <<  SpoUatua  ante 
omnia  reetituendue.^  CommentiDg  on  the  maxim, 
qt^il  n^estpaepermis  de  te/nre  Juatiee  d  ^omu^hm, 
Pigeau  has  some  observations  veiy  applicable 
to  the  present  case.  See  vol.  I,  p.  114.  In  con- 
clusion I  will  only  say  that  according  to  Pigeau, 
and  according  to  all  principles  upon  which  law 
and  order  depend,  this  application  if  made  in  an 
ordinary  case  would  certainly  be  granted ;  and 
whether  the  first  process  be  summons  or  iigunc- 
tion  can  make  no  difference. 


COURT  OF  QUEEN'S  BENCH. 

Montreal,  Sept.  21, 1878. 
Present :  Douon,  C.  J.,  Monk,  Bamsav,  TissiiRi 

and  Cross,  JJ. 

Maodonald  v.  The  Hon.  J.  G.  Jolt  et  al. 

Injunetum — ConUmpt-^Appeal, ' 

M.>  contractor  with  the  Qaebec  GoTemment  for 

building  a  railway,  learning  that  the  GoTomment,  on" 

der  PabUo  Works  Act,  32  Vict,  cap.  15,  ss.    179^  180 

asaS),  was  about  to  take  pomcMion  of  the  road,  which 


J 


■^>«'- 


462 


THE  LBGAL  NEWS. 


WM  not  oomplaied,  obtAbed  a  writ  of  ioiunetion  to 
restrain  the  GoTemment  from  interferinc.  The 
Government  proceeded  to  take  posueuion,  and  a 
motion  to  dissolve  the  injunction  being  rejected,  ob- 
tained leave  to  appeal  to  the  Court  of  Queen's 
Beneh. 

Held,  that,  nnder  these  circumstances,  an  order  to 
suspend  the  injunction  until  the  appeal  could  be 
heard,  should  be  granted,  notwithstanding  the  fact 
that  the  injunction  had  been  disregarded. 

The  defendants  moved  for  an  order  to  sus- 
pend the  injunction  (ante  p.  446.) 

Ramsat,  J.,  dissenting :  This  is  an  applica- 
tion nnder  the  statute  of  Quebec  of  last  session 
for  an  order  to  suspend  an  injunction  from  the 
Superior  Court,  now  pending  before  this  Court 
on  the  merits  of  an  interlocutory  order  rejecting 
a  motion  of  appellants  to  dissolve  the  injunc- 
tion. A  preliminary  difficulty  was  suggested 
that  the  writ  of  appeal  was  not  returned,  and 
that,  therefore,  no  order  could  be  made  by  this 
Court.  With  some  hesitation  I  concurred  in 
the  judgment  overruling  this  objection,  and 
the  parties  were  heard.  Respondent  then  filed 
an  affidavit  setting  forth  in  effect  that  the  in- 
junction  had  not  been  obeyed,  and  that  the 
appellant,  with  armed  force,  resisted  the  execu- 
tion of  the  writ  of  injunction.  Under  these 
circumstances,  I  must  persist  in  the  view  I 
expressed  on  a  previous  occasion,  and  say  that 
the  appellant,  while  thus  a  wrong-doer,  cannot 
be  allowed  to  answer  the  injunction  at  all.  His 
first  duty  is  to  obey.  It  must  he  manifest  that 
if  he  is  above  the  law  he  need  not  come  to  us. 
If  he  defies  by  an  armed  force  the  process  of  the 
Superior  CourtF— the  great  Court  of  original 
jurisdiction  in  the  Province — he  will  not  likely 
pay  much  respect  to  our  decree,  and  his  appeal 
to  us  is  an  idle  ceremony.  To  me  it  appears 
so  clear  that  this  must  be  the  law  of  every 
community  governed  by  law  that  I  should 
'  hardly  expect  to  he  called  on  to  cite  [any  au- 
thority  to  justify  it ;  but  the  ground  I  take  is 
sanctioned  by  a  very  respectable  authority 
which  I  quoted  on  a  previous  occasion,  and 
which  I  shall  repeat  once  more  at  length. 
<(  And  if  after  service  it  shall  be  disobey- 
ed, process  for  contempt  issues  till  the 
offender  be  taken  and  committed  upon  an 
affidavit  of  his  disobedience.  And  when 
he  is  taken  he  shall  be  committed  till  he  obey 
or  give  security  for  his  obedience,  and  shall  not 
be  heard  in  the  principal  case  till  he  obey.'' 


Comyns  Dig.  V.  Chancery  (D.  8)  Injundion, 
YoL  2,  p.  231.  Supported  by  this  authority  I 
might  in  turn  aak  for  some  dieimm  of  text  writer 
or  judge,  either  under  the  French  or  En^pUah 
system,  but  none  has  been  produced,  and  I 
think  that  I  may  almost  predict  that  none  will 
be  produced.  We  may  be  told  that  the  pro- 
ceedings are  summary,  and  all  sorts  of  caoci, 
some  of  them  apparently  of  greii  hardship^  may 
be  cited,  but  not  one  that  sajs  relief  was  given 
on  an  injunction  the  execution  of  which  was 
defied.  Of  course,  no  authority  short  of  this 
has  any  bearing  on  the  case  before  ns.  It  was 
said  yesterday  that  the  power  to  suspend  the 
injunction  necessarily  implies  the  snspensioQ 
before  its  execution.  To  me  it  appears  to 
imply  precisely  tift  reverse.  It  was  also  said 
that  the  dictum  in  Comyns  was  good  so  ftr  as 
it  goe8,*but  that  it  does  not  apply  to  appeal. 
This  commentaiy  seems  to  me  to  admit  too 
much,  or  not  go  fiir  enough  itsell  If  it  is  good 
law  in  the  Court  below,  one  may  fiurly  ask  why 
it  should  not  be  applicable  here?  I  think  we 
should  be  as  jealous  of  disregaxd  of  the  antlm- 
ity  of  the  Superior  Court  as  we  should  be  of  a 
contempt  of  our  own,  and  untQ  we  are  I  fissr 
we  have  much  to  learn.  Again,  if  it  be  con- 
tended that  there  were  two  motionsi  although 
but  one  judgment^  and  that  the  appeal  is  only 
as  to  that  part  of  the  Judgment  rejecting 
appellant's  motion,  and  that  the  Judge  in  the 
court  below  heard  this  motion  and  thereby 
overlooked  the  contempt,  I  must  say  thit  I 
consider  the  argument  as  evasive.  Two 
motions  were  made  in  the  court  below— one 
to  dissolve  the  injunction  and  the  other  on  the 
rule  for  contempt.  They  were  heard  together 
and  decided  together,  and  while  rejecting  the 
motion  of  i^pellant  and  Peterson,  the  latter 
was  adjudged  to  be  in  contempt  The  wliole 
matter,  therefore,  was  before  the  Court,  and  it 
was  all  adjudicated  upon.  Are  we,  therefore, 
to  suppose  that  the  Judge  overlooked  or  ab- 
solved the  contempt  ?  He  condemned  it  then 
— it  exists  now,  and  we  may  say  what  we  will, 
the  effect  of  our  judgment  is  to  render  nugatoiy 
the  order  of  the  Court  on  the  contempt,  if  still 
existing.  The  bureaucratic  argument  has  also 
been  pressed  on  our  attention.  We  have  been 
told  that  the  injunction  was  a  nullity,  and  that 
with  the  warrant  of  the  LientenanUGovenor 
one  can  disregard  all  piooeu.    Such  doctrine 
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may  be  accepted  at  Berlin  or  Paris,  but  it  will 
be  repudiated  by  those  whose  ideas  of  admlnis* 
tratire  authority  have  been  acquired  where 
rational  liberty  within  the  law  is  a  reality,  and 
not  a  noyel  abstraction.  Besides,  it  is  obvious 
that  if  the  local  executiye  is  beyond  the  juris- 
diction of  the  Superior  Court,  it  cannot  be 
helped  by  us.  We  have  also  heard  that  it  was 
inconyenient  for  Mr.  Joly  to  obey  the  writ 
because  he  might  be  dismissed  by  the  Lieut- 
Governor  for  so  doing.  It  is  impossible  to  say 
how  &r  that  functionary  may  abuse  his  power, 
but  awful  as  his  wrath  may  be,  it  seems  to  me 
less  terrible  than  the  sewage  of  Banbury,  and 
its  neighborhood;  yet  the  Local  Board  of 
Health  was  told  that  Cherwell  should  not  be 
polluted  so  as  to  injure  lir.  Spokes.  {J^kei  y. 
JSoard  qf  Health  qf  Banbury^  L.  R.  1  Bz^  p.  42). 
I  therefore  dissent  from  the  judgment  about  to 
be  Tendered^  without  expressing  any  opinion 
on  the  merits. 

MoHK,  J.,  also  dissenting.  I  also  have  to  ex- 
press my  regret  that  I  cannot  concur  in  the 
judgment  about  to  be  rendered  by  the  Court. 
With  much,  if  not  all,  that  has  fidlen  from  my 
learned  colleague.  Justice  Ramsay,  I  agree,  but 
I  do  not  think  it  necessary  that  I  should  rest 
my  opinion  on  quite  so  broad  a  basis.  |No 
doubt  that  the  fiict  of  the  appellants  having 
disiegarded,  even  resisted,  the  writ  of  injunc- 
tion issued  by  the  Court,  is  a  very  grave  objec- 
tion to  the  granting  of  this  application.  It  is 
an  extremely  novel  proceeding  for  a  party  in 
flagrant  disobedience  and  contempt  of  the  order 
of  the  Court  below  to  apply  to  this  Court  to 
suspend  the  order  or  writ  thus  set  at  defiance. 
A  great  deal  might  be  said  on  this  part  of  the 
case — ^bnt  this  is  an  application  to  the  dis- 
cretionary  power  of  this  Court  to  suspend,  dur. 
ing  a  period  to  be  fixed  by  the  Court,  the  writ  of 
injunction,  and  the  motion  rests  uponanal> 
leged  urgent  necessity,  set  forth  in  the  motion 
and  supported  by  affidavit.  It  is  said  that  the 
road  requires  ballasting,  and  numy  other  mea^ 
sures  must  be  taken  to  render  it  safe  for  traffic ; 
for  that  purpose  it  is  necessary  that  the  writ 
should  be  suspended  and  the  appellaats  be  put 
in  possession  of  the  road.  Now,  as  a  matter  of 
fact,  in  appears  from  the  evidence  that  not  only 
have  the  appellants  disregarded  the  writ  of  in*- 
junction,  but  in  doing  so  they  have  taken  pos- 
session of  the  road,  and  that  it  is  now  held  by 


them,  and  is  under  their  entire  and  exolusivcr 
control.  The  ballasting  may  be  carried  on 
without  any  intervention  on  our  part.  The 
granting  of  the  motion  would  be  more  or  less 
to  sanction  or  to  countenance  this  defiance 
of  the  writ  of  injunction.  This  cannot  be 
done.  Such  a  proceeding  on  the  part  of  this 
Court  would  be  very  muoh  to  be  regretted.  I 
do  not  in  any  way  express  an  opinion  on  the 
merits  of  this  writ  of  injunction — ^whether 
founded  or  not,  it  is  not  our  business  to  deter- 
mine. We  are  asked  to  suspend  the  writ,  and 
I  oonfess  I  cannot  see  how  the  Court  should 
interpose  its  authority  where  there  is  no  uzg. 
ency — ^no  necessity  for  such  an  exercise  of  the 
discretionary  power  of  this  Court.  The  appel- 
lants are  in  possession  by  proceedings  which  I 
am  not  called  upon  to  chaiaoterize  on  the  pre- 
sent occasion.  They  will  no  doubt  remain  in 
possesion  without  any  assistance  from  this 
Court.  In  the  present  state  of  afiairs  I  do  not 
think  that  this  Court  should  interfere. 

DoBioN,  C.  J.,  fior  the  majority  of  the  Court, 
said  the  main  ground  of  difference  of  opinion 
in  the  case  was  that  the  parties  asking  for  the 
suspension  were  in  violation  of  an  order  of  the 
Court  below,  and  it  was  contended  that  this 
Court  could  not  entertain  any  application  fh>m 
them  until  they  had  submitted.  If  that  were 
so,  this  Court  was  wrong  in  gmnting  an  ap- 
peal, because  the  judgment  showed  the  con- 
tempt, and  the  party  should  not  have  been 
heard.  The  rule  referred  to  was  from  Comyns* 
Digest^  and  was  founded  on  a  rule  of  practice  in 
the  Bngliifti  Court  of  Chancery— not  of  the 
Courts  whioh  now  had  power  to  issue  injunc- 
tions. His  Honw  did  not  find  such  rule  in  the 
new  books.  None  was  cited  at  the  bar,  and  he 
had  looked  in  vain  in  Arohbold's  Ptaetloe, 
Lush's  Practice  and  Fisher's  Digest  He  found 
no  trace  whatever  of  such  a  rule,  and  he  came 
to  the  conclusion  that  this,  like  other  old  rules 
which  had  existed  in  England  with  respect  to 
edptfu,  Ac,  had  been  swept  away  by  the  new 
legislation.  It  was  formerly  held  that  the  or- 
der of  injunction  could  not  be  touched,  but  the 
Imperii  Act  ol  1817  says  the  rule  may  be 
varied  and  altered.  Even  if  this  old  rule  had 
not  been  swept  awliy  by  ImperifeU  legislation,  he 
consideied  thii  it  was  abrogated  by  our  own 
Provincial  Act  His  Honor  i«ad  sections  9  aiid 
9  of  the  Prov.  6tatute,4iyic.  It  was  evident  that 
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the  Legislature  wished  to  giuuti  agftinst  sur- 
prise, and  to  give  the  Court  in  these  cases  the 
right  to  go  hack  upon  its  own  order.  Suppose 
a  writ  was  issued  against  A  for  refusing  to  gire 
np  a  house,  and  it  was  served  hy  mistake  on  B, 
the  latter,  according  to  the  contention  of  the 
opposite  party,  would  have  to  give  np  his 
house  before  he  could  be  heard,  though  it  would 
be  easy  for  him  to  show  the  mistake.  This  was 
one  of  the  absurd  consequences  to  which  such 
a  cast-iron  rule  would  bring  us.  His  Honor 
referred  to  the  case  of  the  injunction  issued 
against  the  Montreal  Telegraph  Company, 
where  the  injunction  was  set  aside  subsequently. 
The  Court,  then,  having  the  right  to  suspend 
the  execution  of  the  injunction,  was  the  present 
case  one  in  which  such  diRcretion  should  be 
exercised?  The  law  provided  that  the  Lieu- 
tenant-Governor might  notify  the  party  hold- 
ing the  work,  and  give  an  order  to  the  Sheriff 
to  take  possession  of  the  property.  An  attempt 
had  been  made  to  show  that  this  did  not  apply 
because  the  railway  was  under  the  control  of 
the  Dominion  authority ;  but  between  the  Gov- 
ernment and  Macdonald  he  was  bound  by  his 
own  contract ;  he  had  taken  the  contract  from 
the  Local  Government;  he  had  recognised 
their  authority,  and  had  agreed  that  the  Lieu- 
teaant-Governor  might  take  possession  of  the 
road,  not  at  the  completion  of  the  work,  but 
whenever  he  chose  to  do  so.  The  Lieutenant- 
Governor  was  the  sole  judge ;  the  Court  had 
no  right  to  revise  the  Order  in  Council.  Here, 
too,  it  was  admitted  that  the  time  for  complet- 
ing the  work  was  over  on  the  1st  October  last ; 
at  that  date  the  work  was  to  be  delivered  over. 
It  was  no  doubt  an  extraordinary  power,  but  it 
was  stated  in  Mr.  Joly's  affidavit  that  it  was 
necessary  to  ballast  this  road  to  make  it 
fit  for  travel,  and  the  work  must  be  done  be- 
fore winter.  It  was  an  arbitrary  power,  but 
there  were  arbitrary  powers  which  were 
necessary  to  be  exercised  in  many  cases.  Here, 
not  only  in  virtue  of  the  law  of  the  land,  but 
in  virtue  of  the  condition  in  the  contract^  the 
Government  took  possession  of  the  road.  The 
writ  ordered  the  officer  not  to  do  so,  and  he 
found  himself  between  two  orders.  The 
minority  of  this  Court  thought  there  had  been 
a  surprise  on  the  Judge  below,  and  that  he  was 
not  aware  of  the  existence  of  the  law.  How- 
erer  this  might  be,  the  injunction  had  issued 


for  a  breach  of  contract  between  the  Gorein- 

ment  and  Macdonald ;  but  the  injunctioa  was 

not  issued  as  against  the  breach  of  oontiact 

alleged.    The    breach  alleged    was   that  the 

Government  had  not  paid  Macdonald  a  million 

dollars  that  they  owed  him.    The  order  issued 

improvidently,  and  this  Court  was  bound  to 

suspend  it    If  the  Government  had  brought 

an  action  claiming  the  road,  the  contractor 

would  not  have  had  the  right  to  keep  it  until 

he  was  paid.    A  strong  pnmd  facie  case  had 

been  made  out ;  the  road  was  in  want  of  repairs, 

and  the  repairs  had  to  be  made  immediately. 

The  time  for  completing  the  works  had  expired 

long  ago.    The  contractor  could  not  suffer  by 

taking   possession.      He    could   petition   the 

legislature  on  the  subject  of  his  claims.    The 

order  of  the  Court  would  go  that  the  injunction 

be  suspended  till  the  14th  December  next. 

This  would  give  the  appellants  four  days  after 

the  opening  of  the  December  term  to  ask  for  s 

renewal  of  the  suspension. 

TissiKR,  J.,  concurred  entirely  with  the 
reasons  given  by  the  Chief  Justice. 

Cross,  J.,  also  concurred.  The  Court  sus- 
pended the  injunction,  with  a  strong  suspicion 
that  a  mistake  had  been  made,  but  that  wonld 
come  up  on  the  merits.  Macdonald  could  not 
suffer,  as  he  had  a  solvent  debtor  to  deal  with. 

Injunction  suspended  till  December  14. 

£.  CarUrj  Q.C^  for  Appellants. 

Doutre  ^  Co.^  for  Respondent  Macdonald. 


CONTRIBUTORY  NEQLIQENCE, 
[Conoluded  from  p.  455.1 

TbddY,  City  t^f  Troy^  61  N.  Y.  506.— An 
action  for  injuries  received  by  falling  on  an 
icy  sidewalk.  The  ice  was  covered  with  a  tbin 
coating  of  snow  ;  the  plaintiff  had  on  no  «  rub* 
l)er8 ; "  and  she  was  walking  £ut,  but  at  her 
usual  gait.  Held,  a  proper  case  for  the  juiy. 
The  court  observes :  <<  I  know  of  no  rule  of 
prudence  that  requires  every  person  who  goes 
into  the  street  in  the  winter  to  wear  rubbeis." 

ShMhy  V.  Burger^  62  N.  Y.  658.— Plaintiff 
stepped  off  a  sidewalk  to  cross  a  street,  when 
the  end  of  a  long  plank  on  a  truck  swept 
around  as  the  truck  turned,  and  hit  her.  It 
was  held  that  the  fisiluxe  to  observe  this  un- 
usual appendage  dragging  behind  the  truck, 
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and  to  calculate  iti 'dangerous  sweep,  was  not 
per  M  negligent ;  and  a  non-suit  was  set  aside. 

Burrows  y.  Erie  Railway  Co.,  63  N.  Y.  566. — 
Defendants'  train  stopped  at  a  station,  and  the 
plaintiff  endeavored  to  get  ofi^  but  betbre  she 
could  alight  the  train  started.  She  requested  a 
gentleman  to  assist  her,  and  he  endeayored  to 
do  80|  when  both  fell,  and  she  was  injured. 
Held  that  her  acts  were  negligent  per  m,  and 
she  should  haye  been  nonsuited. 

Meuoth  y.  Delaware,  etc.,  Co.,  64  N.  T.  624.— 
This  was  an  action  for  injury  at  a  railway  cross- 
ing. The  employer  of  the  deceasedi  who  was 
with  him  at  the  time,  and  driving,  testified  that 
he  looked  both  ways,  and  saw  no  train.  Held, 
a  proper  case  for  the  jury. 

The  court  said:  <<It  does  not  necessarily 
follow  from  the  fact  that  a  skilled  engineer  can 
demonstrate  that  from  a  given  point  in  a  high- 
way the  track  of  a  railroad  is  visible  jfor  any 
distance,  that  a  person  in  charge  of  a  team 
approaching  the  track  is  negligent  because  from 
the  point  specified  he  does  not  see  a  train, 
approaching  at  great  speed,  in  time  to  avoid  a 
collision.'' 

Haycnfi  v.  Lake  Shore,  eU,,  Co.,  64  N.  T.  636. 
— Plaintiff  had  crossed  two  railway  tracks  in 
the  city  of  Buffalo,  and  then  looked  both  ways, 
saw  a  train  coming  from  the  east  on  the  fifth 
track.  She  waited  for  it  to  pass,  standing  be- 
tween the  second  and  third  tracks,  within  about 
a  foot  of  the  third.  As  the  train  she  was 
watching  passed,  she  was  struck  by  the  tender 
of  a  locomotive  backing  up  on  the  third  track 
from  the  west,  without  giving  any  warning  of 
its  approach.  Held,  that  the  question  of  her 
negligence  was  for  the  juiy. 

MiUktU  y.  N.  r.  Ctffit,  eU.,  Co^  64  N.  T.  646. 
— The  deceased  was  killed  at  a  railroad  cross* 
ing  in  Greenbush.  Before  she  came  to  the 
track  in  question  she  had  crossed  two  tracks, 
and  on  the  third  track  a  running  switch  was 
being  made.  The  view  was,  however,  unob- 
structed, and  it  was  the  engine  that  struck  her 
as  she  stepped  on  the  third  track.  Held,  that 
a  nonsuit  was  properly  granted,  for  it  was  clear 
that  if  she  had  used  her  senses  she  must  have 
seeh  the  engine  in  time  to  avoid  it. 

Gray  v.  Second  Ave.  Railroad  Co.,  66  N.T . 
661. —  Plaintiff's  carriage  and  horMS  were 
standing  at  a  hack  stand.    A  passing  snow 


plough  on  defendants'  track  threw  mud  and 
snow  into  the  carriage,  frightened  the  horses, 
and  they  ran  away,  sustaining  injury.  The 
plaintiff's  driver  did  not  have  hold  of  the 
reins,  but  stood  by  the  carriage  door  reading  a 
newspaper.  A  nonsuit  was  refused,  and  the 
jury  found  a  verdict  for  six  cents.  The  plain- 
tiff appealed,  but  the  court  refused  to  set  it 
aside,  holding  that  the  error,  if  any,  was  in  not 
granting  the  nonsuit. 

Maker  v.  Central  Park,  ete.,  RaUroad  Co.,  67 
N.  Y.  62.— The  plaintiff;  a  boy  ten  yean  old, 
hailed  a  street  car ;  the  driver  stopped,  and  the 
plaintiff  was  going  to  the  rear  platform,  when  * 
the  driver  told  him  to  get  on  in  front ;  he  did 
so,  and  was  on  the  first  step,  when  the  car 
started,  throwing  him  off,  and  the  car  wheel  ran 
over  his  legs.  Held,  that  his  getting  on  in 
front  did  not,  under  the  circumstanoei,  const! 
tute  negligence  as  matter  of  law,  but  it  was  a 
question  for  the  Jury. 

Oinna  v.  Second  Ave.  Railroad  Co.,  67  N.  Y. 
696. — The  deceased  got  upon  a  crowded  street 
car  and  stood  upon  the  platform.  The  con- 
ductor took  his  £ue.  A  Jolt  of  the  car,  pro- 
duced by  the  defendants'  neglect,  threw  him  off 
and  killed  him.    A  recovery  was  affinned. 

In  this  case  two  cases  were  cited  as  authority 
which  we  have  remarked  upon.  One  was 
wane  V.  L.  L  RaUroad  Co.,  34  N.  Y.  670. 
There  it  was  held  that  passengers  are  not  to  be 
deemed  guilty  of,  negligence  for  standing  on 
the  platform  of  a  car  in  motion,  when  there  are 
no  vacant  seats  inside,  nor  is  it  their  duty  to 
pass  from  one  car  to  another  in  search  of  seats 
when  the  cars  are  in  rapid  motion.  The  other 
was  EdgerUm  v.  N.  T,  ^  Harlem  Railroad  Co., 
39  N.  Y.  227,  in  which  it  was  held  that  it  was 
not  negligent  for  a  passenger  to  enter  a  caboose 
car  attached  to  a  freight  train ;  although  It  was 
not  a  passenger  car,  yet  passengers  were  carried 
in  it  and  the  defendant  received  fiure  ttom. 
them,  and  so  incurred  the  ordinaiy  liability. 

Cleveland  v.  N.  J.  Steamboat  Co.,  68  N.  T.  306. 
—The  plaintiff,  a  passenger  on  defendants' 
steamboat,  was  standing,  before  the  boat  had 
started,  on  the  gangway,  in  frt>nt  of  the  open- 
ing, across  which  was  a  gate.  Another  person 
endeavoring  to  Jump  ashore.  Just  as  the  boat 
moved  away,  fell  into  the  water.  This  caused 
a  rush  of  passengers,  who   pushed   plaiiftiff 
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agftinst  the  gate,  which  gave  way,  and  he  fell 
overhoard  and  was  injured.  Held,  that  his 
position  was  not  negligent  jmt  m. 

ffofinan  t.  Union  Ferry  Co.^  68  N.  Y.  385.— 
In  an  actaon  for  a  collision  between  yessels, 
the  omission  of  the  Injured  vesRel  to  comply 
with  statutory  regulations,  or  with  the  usages 
and  customftry  latrs  of  the  sea,  is  not  per  te  a 
bar  to  a  recovery.  It  is  a  circumstance  to  be 
considered  in  ascertaining  the  proximate  cause 
of  the  injury. 

Bppendorffy.  Ihooklyn,  eic.^  Co.,  15  A.  L.  J. 
431. — Plaintiff  signaled  a  street  car ;  the  driyer 
Mowed  up;  the  plaintiff  put  one  foot  on  the 
side  rail^  and  grasped  the  end  of  a  seat,  but 
befbre  he  could  put  up  the  other  foot  the  driver, 
while  looking  at  him,  and  without  any  signal 
or  notice  from  him,  let  go  the  brake,  the  car 
received  a  jerk  in  consequence,  and  the  plaintiff 
Was  thrbwn  under  the  car  and  injured.  A  non- 
suit was  held  to  have  been  properly  denied.  It 
is  tkot  always  negligent  for  a  person  to  get  on 
a  street  car  in  motion. 

Lambert  v.  SUUen  Island  R.  Co.^  4  N.  Y.  W. 
Dig.  574. — Anchoring  a  sail-boat  at  night,  with 
a  light  set,  in  a  channel  which  is  the  customary 
path  of  a  ferry  boat,  is  not^r  se  negligent. 

Couker  v.  Amerieanf  etc.^  Co.^  56  N.  Y.  585. — 
Plaintiff  was  walking  on  a  sidewalk  in  Sjoaouse 
when  defendants'  express  wagon,  driven  rapidly 
caihe  up  behind  her.  Without  looking  around, 
she  sprang  sideways  to  avoicl  the  danger,  and 
straok  her  head  against  a  wall  and  was  injured. 
Held,  that  it  was  a  case  for  the  jury. 

The  oonrt  say:  <<An  instinctive  effort  to 
escape  a  sudden  impending  danger  resulting 
from  the  negligence  of  another  does  not  relieve 
the  latter  from  liability.  The  law  does  not 
require  a  delay  in  the  efforts  to  escape  until 
the  exact  nature  and  measure  of  the  danger  is 
ascertained." 

Lani^etn  v.  N.  T.  Q<u^light  Co.,  b  N.  Y.  Week. 
Dig.  281. — The  service  pipe  in  plaintiff's  house 
leaked,  to  plaintiff's  knowledge.  His  servant 
went  into  the  cellar  where  the  leak  was,  with  a 
light,  and  the  gas  exploded,  injuring  the  house. 
Held,  that  the  plaintiff  must  be  supposed  to 
have  known  the  danger  of  bringing  a  lighted 
lamp  in  contact  with  escaping  gas,  and  to  be 
responsible  for  a  disregard  of  the  peril.  That 
it  was  a  voluntary  and  negligent  exposure  of 


his  property  to  danger,  not  to  see  thai  the 
escape  of  gas  was  properly  prevented. 

Oillupig  y.  City  <^  New^ryh,  ^  ^-  ^*  ^^-^ 
Plaintiff  was  driving  in  a  top  bnggy  wagon 
lUong  an  embankment  on  a  public  street,  and 
approaching  a  railroad  crossing.  The  edge  of 
the  embankment  had  been  guarded  by  a  railing, 
but  for  a  space  of  about  eleven  feet  the  railing 
was  gone.  Seeing  a  train  aj^proaching,  and  the 
railing  at  his  right,  he  backed  his  wagon  to  the 
right  in  order  to  turn  his  horse  away  from  the 
train.  The  wagon  fell  down  the  embankment 
through  the  open  space,  and  he  was  injured. 
The  top  of  the  wagon  was  up  and  prevented  his 
seeing  the  defect,  but  he  might  have  discovered 
it  by  turning  his  head  and  looking  out  of  the 
back,  or  putting  his  head  out  of  the  side  of  the 
wagon.  This  was  held  a  proper  case  for  the 
jury. 

MeQooem  V.  N,  F.  (7«<.,  «te.,  Railro^  Co., 
67  N.  Y.  417.— The  deceased,  eight  years  old, 
was  killed  at  a  crossing  while  on  his  way  to 
school  with  several  other  children.  It  was 
claimed  that  the  deceased  was  guilty  of  con- 
tributory negligence  because  he  did  not  look 
to  the  west  before  stepping  on  the  track.  But 
held,  that  the  rule  which  requires  persons 
before  crossing  a  railroad,  to  look  ont  for 
approaching  trains,  is  not  applied  inflexibly, 
without  regard  to  age  or  circumstances;  the 
same  maturity  of  judgment  or  d^;ree  of  care 
and  circumspection  is  not  required  or  expected 
in  a  child  of  tender  years  as  in  an  adult. 

JEvant  V.  City  qf  UticOjlb  A.  L.  J.  353.— Plain- 
tift  was  injured  by  felling  on  an  icy  sidewalk. 
When  asked  if  he  paid  attention  when  he 
passed  upon  it,  he  answered  that  he  stepped 
on  the  ice  right  along.  Held,  that  the  law  does 
not  demand  of  one  passing  aloAg  a  street  in  a 
city  extraordinary  vigilance  when  there  are  no 
manifestations  of  difficulty  or  apparent  danger. 
The  mere  fact  that  there  is  ice  on  a  sidewalk 
does  not  necessarily  establish  that  it  is  negli- 
gent or  dangerous  to  pass  over  it. 

MeOarry  v.  Zoofnit,  63  N.  Y.  104.— Plaintiff, 
four  years  old,  went  out  from  his  parents'  honsey 
near  the  defendants'  steam  planing  mill,  and 
fell  into  a  hole  in  the  sidewalk,  through  which 
the  defendant  conducted  waste  hot  water  and 
steam,  and  was  scalded.  It  was  held  tibat  the 
circumstance  did  not  show  contributory  negli* 
gence  on  the  part  of  the  childi  and  that  negli- 
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gence  on  the  part  of  the  paients  wm  therefore 
not  a  question. 

On  the  question  of  imputable  negligence  we 
will  refiar  to  Mangam  t.  Brooklyn  B,  B.  Co.,  38 
N.  Y.  455,  and  Frendergatl  t.  N.  T.  Cent.  B. 
B,  Co,,  58  id.  662 ;  both  cases  of  persons  non 
mf  Jyrii. 

We  think  the  foregoing  review  comprises  all 
the  important  cases  on  this  subject  in  our  Court 
of  Appeals.  It  will  be  noticed,  howeyer,  that 
we  have  not  embiaced  those  growing  out  of 
the  relation  of  master  and  servant  Those  we 
have  reserved  for  separate  review  at  some 
future  day. 

From  the  foregoing  cases  we  think  the 
following  conclusions  may  fiiirlj  be  derived : 

1.  One  cannot  recover  damages  fi'om  another 
for  an  injury  alleged  to  have  been  occasioned 
by  the  negligence  of  that  other,  if  his  own 
negligence  in  any  degree  contributed  to  the 

injury. 

2.  In  order  to  recover  in  such  an  action, 
although  the  burden  is  on  the  plaintiff  to  show 
that  he  himself  was  not  guilty  of  such  contri- 
butory negligence,  yet  he  need  not  produce 
evidence  in  the  first  instance  to  show  it  •,  it  is 
sufficient  if  it  appears  from  the  whole  evidence. 

3.  Although  due  care  on  the  part  of  a  person 
injured  is  not  presumed  without  proo^  yet 
direct  evidence  is  not  always  demanded. 
Where,  fh>m  the  nature  of  the  case,  it  is  mani- 
festly impossible  to  give  such  proof,  the  lo- 
cality and  circumstances  may  be  of  such  a  kind, 
and  the  act  producing  the  injury  of  so  danger- 
ous and  reckless  a  nature,  and  the  person  in- 
jured of  such  experience,  intelligence,  and  cir- 
cumspection, that  the  jury  ^may  infer  due  caie 
on  his  part  fix>m  the  ordinary  instinct  of  self- 
preservation. 

4.  What  is  contributoxy  negligence  is  a  ques- 
tion of  iSsct  for  a  jury,  unless  the  evidence 
adduced  to  prove  it  is  uncontroverted,  or  is  of 
such  a  character  that  honest  and  intelligent 
men  cannot  possibly  differ  as  to  its  effect. 

5.  The  test  as  to  whether  the  complainant  has 
been  guilty  of  contributory  negligence  is, 
whether  he  acted  as  ordinarily  prudent  persons, 
of  the  tame  age  and  capacity,  would  have  acted 
under  similar  circumstances. 

6.  In  consciously  approaching  a  place  of 
known  danger,  one  cannot  assume  that  another 
will  perfoim  his  legal  duty  toward  him,  and  so 


neglect  to  avail  himself  of  the  vigilant  exercise 
of  his  own  senses  for  protection ;  and  if  he  £uls 
to  exercise  such  caution  he  is  not  excused  by 
the  other's  neglect  to  perform  such  duty.  On 
the  other  hand,  in  a  place  where  no  danger  cm 
ordinarily  or  reasonably  be  apprehended,  no 
such  high  degree  of  caution  is  exacted,  but 
ordinary  prudence  will  suffice. 

7.  Although  contributory  negUgenoe  on  the 
part  of  the  plaintiff  will  permit  a  recovery  in 
such  cases,yet  if  in  spite  of  it  the  defendant  could 
by  the  exercise  of  ordinary  care  have  prevented 
or  avoided  the  ixu^uy,  he  is  liable  therefor. — 
Albonjf  Itow  Journal. 


NEW  PUBLICATIONS. 

Thi  Canadian  Lioal  Dibictort. — A  Ouide  to 
the  Bench  and  Bar  of  the  Dominion  of 
Canada.  Edited  by  Henry  J.  Morgan,  Esq., 
Barrister-at-law.  Toronto :  B.  Oarswell, 
publisher,  1878. 

Mr.  Morgan  describes  this  work  <<as  the  first 
attempt  at  bringing  the  Bench  and  Bar  of  the 
Dominion  and  of  the  several  Provinces  thereof 
under  one  cover  f  and  having  some  conception 
of  the  formidable  obstacles  which  must  impede 
the  execution  of  such  an  undertaking,  we  con- 
fess we  are  surprised  at  the  completeness  of  the 
information  which  has  been  obtained.  Pro- 
bably no  one  who  had  not  the  experience  which 
the  author  has  acquired  in  this  department  of 
literature  would  have  persevered  in  the  tuk 
or  have  succeeded  half  so  well.  The  volume 
comprises  279  pages,  and  almost  every  page  is 
the  result  of  special  effort  in  seeking  the  infor- 
mation  contained  in  it  The  Judges  and 
officers  of  the  Courts  throughout  the  Domini<m, 
with  their  salaries,  duties,  Ac,  are  fUly  set  out. 
The^Bar  receives  equal  attention.  Lists  of 
coroners,  official  assignees,  registnurs,  notaries 
public,  ftc,  are  to  be  found  in  their  proper 
places. 

Part  II.  comprises  81  pages  of  <<  biographical 
data "  respecting  the  Judges  of  all  the  Courts 
in  the  Dominion.  This  infomuttion  is  of  an 
interesting  character,  and  can  be  found  no^ 
where  else,  the  greater  part  having  evidently 
been  communicated  by  the  gentlemen  them- 
selves. The  Canadian  Legal  Directory  fills  a 
want  long  felt,  and  the  editor  has  earned  the 
best  thanks  of  the  profession  by  the  painstak- 
ing manner  in  which  he  has  executed  the 
undertaking. 
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CUBBSNT  EVENTS. 

ENGLAND. 

Law  BirORM  m  EKaLAMD.— The  Londum  Law 
Journal  reviews  the  Session  of  1878|  and  finds 
it  barren  in  regard  to  law  reform,  but  takes 
comfort  in  the  promise  of  the  criminal  code 
bill.    It  says  : — ^^  The  session  of  1878  has  done 
nothing  whatever  in  the  way  of  law  amend- 
ment; but  by  this  time  law  reformers  ought 
not  to  be  surprised  or  discouraged  by  a  blank 
year.    There  are  several  reasons  for  the  slow 
progress  of  law  reform.    Though  the  public 
grumble  about  the  law  and  laugh  at  the  comic 
abuse  of  lawyers,  yet  they  hold  the  law  to  be, 
on  the  whole,  excellent,  and  have  full  fidth  in 
our  profession.  The  instincts  of  the  nation — we 
do  not,  of  coarse,  now  speak  in  a  political  sense 
— are  fundamentally  consenratiTe,  and  there 
is  a  very  natural  disinclination  to  change  the 
laws.    The  laws  are  not  so  fiinlty  as  to  be 
oppressive,  and  the  English  people  do  not  get 
enthusiastic  about  a  grievance  that  does  not 
pinch  them.    Parliament^  reflecting  the  views 
and  disposition  of  the  nation,  always  closely 
examines  any  law  bill ;  and  the  House  of  Com- 
mons conscientiously   and   firmly  refuses  to 
delegate  its  authority,  in  respect  to  law  bills, 
to  the  expert»— that  is,  the  lawyers — ^in  the 
House.    Then  the  judicature  acts  were  a  large 
dose  of  law  reform ;  and,  for  a  time,  it  has  ap- 
peared to  exhaust  the  law-amending  energy  of 
Parliament    We  are  not  discomfited  by  a  ses- 
sion that  is  barren  of  ^w  reform,  for  we  know 
that  if  reform  were  urgent,  it  would  not  be  de- 
layed.   Let  it  not  be  supposed  that  we  have 
adopted  the  doctrine  of  finality,  which  is  not, 
never  has  been,  and  never  can  be,  applicable  to 
the  law.  Society  is  not  made  for  the  law,  but  the 
law  for  society ;  and,  since  society  is  constantly 
changing,  the  law  requires  to  be  changed.    The 
law  reformer  will  never  have  to  complain  that 
his  occupation  has  gone.    But  at  present  there 
is  no  such  discrepancy  between  the  provisions 
of  the  law  and  the  requirements  of  society  as 
to  make  law  reform  a  burning  question.    The 
Criminal  Code  Bill,  which  we  are  Tery  fully  re- 
viewing in  our  columns,  is  in  every  respect  a 
truly  grand  measure.    It  has  been  referred  to  a 
Royal  commission,  and  Parliament  will    not 
delegate  its  authority  or  compromise  its  dignity 
by  accepting,  so  &r  as  codification  of  the  exis- 


ting law  is  concerned,  the  decisions  of  the  em- 
inent Jurists  who  constitute  the  commissioD. 
If  so,  we  may  hope  that  the  session  of  1879 
will  be  distinguished  as  the  Criminal  Code 
Session.  On  the  whole,  there  is  not  much 
reason  for  law  reformers  lamenting  the  barren- 
ness of  the  past  session,  whilst  they  have  reason 
to  hope  that  the  next  session  will  be  fruitful. ' 

UNITED  STATES. 

LiABuiTT  0¥  City.— In  CUy  t^  Jalist  v.  Ear- 
woody  86  111.  110,  it  is  held  that  if  a  city  em- 
ploys  a  person  to  do  work  which    is  intrin- 
sically dangerous,  such  as  the  blasting  of  a  rock 
in  a  street  for  a  sewer,  and  the  contractor  uses 
all  due  care,  and  inquiry  results  to  a  person 
from  a  stone  thrown  by  the  blasting,  the  city 
will  be  liable  to  respond  in  damages  for  the  in- 
jury.   The  general  rule  is  that  where  a  peraon 
lets  work,  to  be  done  by  another  by  contact, 
which  is  innocent  and  lawfol  in  itself  but  which 
may,  if  carelessly  or  negligently  done,  xesult  in 
ii^ury  to  another,  he  is  not  chaiged  with  lis- 
bility  if  such  work  is  in  foct  carelessly  and 
negligently  performed ;  but  he  is  liable,  when 
the  work  to  be  done  necessarily  creates  a  nois- 
ance.    The  blasting  of  rocks  by  the  use  of 
gunpowder  or  other  explosives  in  the  vidnity 
of  another's  dwelling-house,  or  in  the  vidnity 
of  a  highway,  is  a  nuisance,  and  the  person 
doing  the  act,  or  causing  it  to  be  done,  is  liable 
for  all  injuries  that  result  therefrom.    JBay  v. 
Cohoet  Co,,  2  N.  Y.  169;  Reg.  v.  MvUer  LtigKi 
CoieSf  491 .    But  see  MeCaffeHy  v.  Spuytm  Dv^ 
vil,  etc,  R.  R.  Co.,  61  N.  Y.  178  ;  19  Am.  Rep. 
267.    In  that  case,  a  railroad  company  let  hf 
contract  the  entire  work  of  constructing  its 
road.    The  contractor  sublet  a  portion  of  the 
work.    Through*  the  negligence  of  men  em- 
ployed by  the  sub-contractor  in  performing  the 
work,  stones  and  rocks  were  thrown  by  a  blast 
upon  plaintiff's  adjoining  property,  injuring  it, 
and  it  was  held  that  the  railroad  company  was 
not   responsible.    The  court    says   that  this 
is  not  a  case  where  the  defendant  contracted 
for  work  to  be  done  which  would  necessarily 
produce  the  injuries  complained  of,  but  such 
injuries  were  caused  by  the  negligent  and  un- 
skillful manner  of  doing  it.    The  cases  of  Pack 
V.  Mayor  of  New  Fork,  8  N.  Y.  222 ;  KeUy  v. 
Mayor  of  New  York,  11  id.  432,  and  Storrt  v. 
City  qf  Uliea,  17  id.  103,  are  cited  as  authority ; 
and  it  is  said  that  Hay  v.  CohoeB  Co.,  wpra,  is 
not  an  authority  upon  the  questions  involved 
in  MeCafferty  v.    Spttyten  D.  R.  R.  Co.    Sec, 
also,  BuUer  v.  ffunt&r,  7  H.  &  N.  826 ;  Seedie 
V.  Londonj  etc.,  Ry,  Co.,  L.  B.,  4    Exch.    244. 
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THE  JUDICIARY  OF  CANADA. 

It  is  but  a  few  weeks  since  we  remarked  upoo 
the  inadequacy  of  the  salaries  paid  to  our  judges, 
and  the  unreasonableness  of  expecting  first- 
class  work  from  men  who  are  accorded  oaly  the 
remuneration  paid  elsewhere  for  mere  clerical 
labor.  We  are  glad  to  find  Lord  Du£ferin,  our 
eloquent  Governor-General,  in  the  magnificent 
address  which  he  delivered  on  the  24th  ultimo, 
at  the  opening  of  the  Toronto  Exhibition,  lend, 
ing  the  influence  of  his  great  name,  ripe  states- 
manship and  sound  judgment  in  the  same  direc- 
tion. This  is  the  wise  advice  which  His  Excel- 
lency, in  what  he  solemnly  tcnps  his  ^  parting 
counsels",  tenders  to  the  people  of  the  Dominion: 

t<  With  regard  to  the  independence  of  the 
judges  I  will  say  nothing;  notwithstanding  what 
has  been  done  elsewhere,  I  do  not  think  that  the 
Canadian  people  will  ever  be  tempted  to  allow 
the  judges  of  the  land  to  be  constituted  by  popu- 
lar election.  Still,  on  this  continent  there  will 
always  be  present  in  the  air,  as  it  were,  a  certain 
tendency  in  that  direction,  and  it  is  against  this 
I  would  warn  you.  And  now  that  I  am  on 
this  topic,  there  is  one  further  observation  I 
am  tempted  to  make  in  regard  to  the  position 
of  the  judges.  I  should  hope  that  as  time  goes 
on,  as  the  importance  and  extent  of  their  work 
increases,  and  as  the  wealth  of  the  country  ex- 
pands, it  may  be  found  expedient  to  attach 
somewhat  higher  salaries  to  those  who  admin- 
ister the  laws.  Pure  and  righteous  justice  is 
the  very  foundation  of  human  happiness,  but 
remember  it  is  as  true  of  justice  as  of  anything 

else — TOC    CANNOT    HAVX    A    FIKST-BATB  ARTICLE 

WITHOUT  PAYUfO  FOR  IT.  lu  Order  to  secure  an 
able  bar,  you  must  provide  adequate  prizes  for 
those  who  are  called  to  it.  If  this  is  done,  the 
intellectual  energy  of  the  country  will  be  at- 
tracted to  the  legal  profession,  and  you  will 
have  what  is  the  greatest  ornament  any  coun- 
try can  possess — an  efficient  and  learned  judici- 
ary." 

Canada  is  under  a  great  debt  to  her  departing 
Governor,  and  we  feel  sure  that  no  acknowledg- 


ment  will  be  more  acceptable  to  him  than  a 
timely  attention  to  his  fiirewell  words. 


THE  RAILWAY  INJUNCTION  CASE, 

The  report  of  proceedings  in  our  last  issue  in 
the  caiMe  cfl^hrt  of  MacdonaldY.  Joly  et  al.j  read 
almost  like  a  page  from  the  notorious  Erie 
Railway  battle  of  a  dosen  years  ago.  Happily 
this  strife  is  likely  to  end  soon,  if,  indeed,  the 
end  has  not  already  been  reached.  A  compro- 
mise, it  is  stated,  has  been  assented  to,  and  the 
war  of  injunctions  will  cease.*  It  seems  a  pro- 
per time,  therefore,  without  expressing  any 
opinion  on  questions  which  may  still  come  be- 
fore the  Courts,  to  review  briefly  the  proceed- 
ings which  have  taken  place. 

Mr.  Macdonald,  the  party  applying  for  the 
injunction,  had  entered  into  a  contract  with 
the  Quebec  Government  for  building  the  M.  O. 
it  O.  Bailway.  The  time  fixed  for  the  oomple- 
tion  of  the  road  was  the  1st  October,  1877.  The 
line  was  not  completed  at  this  date,  and  Mr. 
Macdonald  continued  to  hold  possession,  and 
for  several  months  back  has  been  running 
trains  from  Montreal  to  Hull,  and  carrying  pas- 
sengers and  baggage  over  the  road.  He  also 
claimed  that  a  large  sum  was  due  to  him  under 
the  contract. 

Under  these  circumstances,  the  Goverzmient 
of  Quebec  determined  to  take  possession  of  the 
railway.  The  authority  under  which  they  acted 
is  the  Public  Works  Act  of  1869,  32  Vict.,  cap. 
15.  Sections  179,  180  and  181  of  this  Act  are 
as  follows : — 

*'  179.  The  Lieatenant-Govemor  may  at  any  time 
order  the  CommiBsioner  to  re-enter  into  possession 
of  any  pablic  work  or  bailding,  in  consequence  of  the 
termination  of  any  lease,  charter  or  agreement  what- 
ever, of  the  taking  effect  of  a  resolutory  condition,  as 
well  as  for  non-fulfilment  of  any  contract  or  for  any 
other  cause  of  rescision,  or  for  public  purposes. 

**  180.  Such  Order  in  Council  must  be  served  on  the 
holder  of  suth  public  work  or  buildins,  or  on  his 
representatives  on  the  spot,  and  immediately  after 
such  service  the  Commissioner,  or  any  person  autho- 
rized by  him  for  such  purpose,  may,  without  any 
other  formality,  take  possession  of  the  public  work  or 
building  specified  in  the  Order  in  Council ;  without 
prejudice  to  any  recourse  for  indemnity  by  the  party 
dispossessed  if  he  deems  himself  aggrieved  thereby. 

"  181.  Should  the  holdyr  or  his  representatives 
refuse  or  neglect  to  deliver  up  such  public  work  or 
building  to  the  Commissioner  of  Public  Works,  or  to 


*Since  the  above  was  in  type,  the  reported  com- 
promise has  been  contradicted. 
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any  pereon  deputed  by  bim,  tbe  sberiff  of  the  district 
in  which  such  public  work  or  building  is  situated, 
shall,  immediately  after  tbe  service  of  the  Order  in 
Council  aforementioned,  under  a  warrant  signed  by 
the  Lieutenant-Governor,  be  bound  to  seize  such  pub- 
lic work  or  building  and  to  maintain  the  Commissioner 
or  any  person  deputed  by  him  in  the  possession 
thereof." 

It  was  contended  on  the  part  of  Mr.  Maodon- 
ald  that  the  Government  could  not  avail  them- 
selvtiB  of  this  Statute,  as  the  railway  was  a 
federal  work,  and  the  authority  of  the  Federal 
Legislature  would  be  necessary  to  permit  the 
Oovernment  to  take  possession. 

The  warrant  having  issued,  Mr.  Macdonald, 
hy  his  counsel,  applied  in  Chambers  to  Mr. 
Justice  Rainville,  of  the  Superior  Court,  for  an 
injunction  to  stop  the  proposed  seizure  of  the 
road.  The  Judge  ordered  the  injunction  to 
issue.  It  is  said,  tut  we  do  not  know  on  what 
authority,  that  His  Honor  s  attention  had  not  at 
this  time  been  called  to  the  clauses  of  the 
Statute  cited.  The  injunction  was  disregarded 
by  the  Government,  and  Mr.  Macdonald  was 
dispossessed  by  force.  It  was  at  this  stage  that 
an  application  was  made  by  Mr.  Macdonald  to 
have  the  Government  Engineer  and  the  Sheriff, 
the  officers  executing  the  orders  of  the  Pro- 
vincial Government,  committed  for  contempt. 
Mr.  Justice  Johnson  granted  the  application  as 
far  as  Mr.  Peterson  was  concerned,  but  relieved 
the  Sheriff  (ante,  p.  446).  At  the  same  time 
His  Honor  rejected  an  application  from  the 
other  party  to  revise  the  order  for  the  injunc- 
tion, the  ground  being  that  while  the  party  was 
in  contempt  he  could  not  be  heard  on  the  prin- 
cipal case.  From  this  decision  the  (lovemment 
obtained  leave  to  appeal  to  the  Court  of 
Queen's  Bench  (ante  p.  448).  This  did  not 
of  itself  suspend  the  proceedings  in  the  Court 
below  (see  Injunction  Act  of  last  session)  ,- 
but  the  Court  of  Appeal,  on  a  proper  appli- 
cation being  made,  exercised  the  discretion  ac- 
corded to  it  by  the  Act  of  last  session,  and 
suspended  all  proceedings  until  December  14, 
(ante  p.  461). 

This  outline  ot  the  proceedings,  imperfect 
perhaps  in  some  respects,  will  serve  to  make 
the  judgments  which  we  have  published  clearer 
to  the  general  reader.  The  story  breaks  off 
here,  and,  happily,  there  is  no  « to  be  con- 
tinued  "  at  the  end  of  the  chapter.  It  must  be 
an  immense  satisfaction  tous,  a  mii  the  noise 


of  strife  of  this  nature,  to  know  that  we  have  a 
Bench  that  may  be  depended  on.  If  ever  we 
are  able  to  appreciate  an  ontrammeUed,  incor- 
ruptible,  and  thoroughly  independent  jadiciary, 
it  is  when  large  interests  are  at  war,  and  the 
extreme  remedies  of  the  law  are  brought  into 
play  on  one  side  or  the  other.  It  is  a  time  when 
unshaken  adherence  to  principle  shows  in 
bright  contrast  with  judicial  action  influenced 
by  personal  or  partisan  feeling,  such  as  might 
perhaps  be  looked  for  in  an  elective  judidazy, 
but  of  which,  under  tlie  superior  institutions 
which  we  enjoy,  not  a  trace  exists — at  least,  kt 
us  think  so. 


REPORTS  AHD  NOTES  OF  CASES. 


SUPERIOR  COURT. 

Montreal,  Sept  9, 1878. 

Bainville,  J. 

Knox  v.  Lafleur. 

Procedure — Fait*  et    Articles — Commission  Rog^ 
atoire—Art.  221  C.  P, 

Heldf  1.  A  party  has  not  the  right  to  examine 
his  adversary  tur  faita  et  articles  before  trial. 

2.  Where  the  plaintiff  has  inscribed  the  case 
for  proof  and  final  hearing,  a  notice  served  by 
defendant  upon  the  attorney  of  his  absent 
adversary  two  days  before  the  date  fixed  for 
trial,  for  /aits  et  articles  on  the  day  of  trial,  is 
in  time ;  and  if  there  is  no  apparent  attempt 
to  retard  the  trial,  the  court  will  grant  such 
application,  notwithstanding  the  words  in  Art. 
221  C.  P.,—'' Without  retarding  either  trial  or 
judgment.'' 

3.  When  the  attorney  of  an  absent  party, 
upon  whom  an  order  for /aits  et  articles  has  bein 
served,  indicates  the  residence  of  his  clioot 
(Art.  223)  and  his  option  to  have  him  examined 
by  commission  at  such  place,  the  commission 
will  be  at  the  diligence  and  expense  of  tho 
party  requiring  the  interrogatories. 

B.  A.  Ramsay  for    plaintiff. 

Doutref  Doutre  j*  Robidota  for  defendant 
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CIRCUIT  COURT. 

Montreal,  Sept.  13,  1878. 
Papikiac,  J. 

PlBRAULT   Y.    EtIBNNB. 

C&mmunity — Renunciation — Medic€U  Attendance — 
Liability  qf  heirs /or  Community  Debt  notwith- 
standing  Renunciation. 

A  claim  for  medical  attendance,  though  in  its  nature 
a  debt  of  the  community,  may  be  recovered  from  the 
personal  heira  of  the  wife  deceased,  notwithstanding 
their  renunciation  of  the  eommunauti  de  bu-jut. 

The  plaintiff,  a  physician,  sued  the  tutor  to  a 
minor,  heir  by  will  of  his  deceased  mother,  for 
professional  services  rendered  to  the  latter. 
The  tutor  had  accepted  for  the  minor  the  per- 
sonal property  of  the  deceased,  but  had  re- 
nounced to  the  community  which  existed 
hetween  the  deceased  and  her  husband. 

The  claim  was  resisted  on  the  ground  that 
the  debt  was  a  debt  of  the  community,  to  which 
the  minor  had  renounced. 

The  plaintifiTs  counsel  cited  C.  C.  1994,  2003 ; 
2  Bouijon,  p.  688  ;  Racquet,  p.  294. 

Per  Curiam.  The  debt  is  undoubtedly  a 
debt  of  the  community,  but  it  is  also  a  natural 
debt  of  the  child  who  has  been  constituted 
heir.  I  might  dismiss  the  action  »a^f  recoure, 
and  let  the  plaintiff  sue  the  husband,  who  is 
the  head  of  the  community.  Rut  of  what  use 
would  that  be,  seeing  that  by  the  inventory 
and  renunciation  produced,  the  community  is 
worth  nothing  ?  Ths  plaintiff  must  have 
judgment. 

A,  W.  Grenier  for  plaintiff. 

Vuhamel,  Pagnuelo  j*  Rainville  for  defendant. 


COURT  OF  QUEEN'S  RENCH. 

Montreal,  Sept.  18, 1878. 

Preeent :   Doriom,  C.  J.,  Mokk,  Ramsay,  Tissibr 

and  Cross,  J  J. 

CoRinBLL  (plaintiff  and  contestant  in  the  Court 
below),  appellant;  and  Bhicharo  (defendant  and 
opposant  in  the  Court  below),  respondent. 

OppoeUion-^Payment  on  Account  not  Proved  in 

Original  Suit. 

A  defendant,  after  he  has  contested  an  account, 
and  judgment  has  gone  against  him,  will  be  permitted, 
on  an  oppMition  to  the  seizure  under  judgment,  to 
prove  a  payment  which  he  had  failed  to  prove  in  the 


principal  suit,  owing  to  hie  having  been  in  error  as  to 
the  date  when  he  made  such  payment. 

The  appeal  was  from  a  judgment  partially 
maintaining  an  opposition  filed  by  the  respon- 
dent.  The  appellant  had  obtained  a  judgment 
against  the  respondent  for  a  balance  of  princi. 
pal  and  interest  due  under  an  obligation  and 
mortgage.  Execution  having  issued,  the  res- 
pondent put  in  an  opposition  alleging  that  he 
had  not  received  credit  for  certain  payments 
on  account,  made  by  him  before  he  was  sued, 
and  that  he  had  been  unable  to  prove  these 
payments  owing  to  an  error  of  date,  which  he 
had  only  recently  discovered.  Respondent  es- 
tablished by  the  evidence  of  plaintiff  himself 
that  he  had  paid  $1,270  at  certain  dates  speci- 
fied, anj  his  opposition  was  maintained  to 
this  extent,  and  a  deduction  of  this  sum  made. 
The  plaintiff  appealed,  contending  that  theie 
sums  had  been  accounted  for  in  a  settlement 
made  in  1872,  and  objecting  also  that  the  de- 
fendant was  re-opening  under  the  opposition 
the  enqufte  in  the  original  suit. 

Ramsay,  J.,  dissenting,  thought  the  judgment 
was  incorrect.  There  had  been  a  suit  in  which 
the  payments  had  been  in  question,  and  after 
the  respondent  had  had  an  opportunity  to  prove 
all  he  could,  judgment  went  for  a  certain  sum, 
with  1 2  per  cent,  interest.  There  was  hardship 
for  the  respondent  to  have  to  pay  such  a  rate, 
but  the  Court  had  nothing  to  do  with  that. 
The  issue  was  clearly  raised  as  to  a  general  in- 
debtedness. On  that  there  had  been  a  solemn 
enquiry  and  a  judgment.  Rut  now  the  defen- 
dant came  in  by  opposition  and  said  the  judg- 
ment was  wrong  because  he  forgot  that  he  had 
paid  a  certain  sum.  Whether  the  evidence  on 
this  point  was  explicit  or  not^  it  appeared  to 
his  Honor  that  'what  had  been  decided  in  the 
previous  case  could  not  be  put  in  issue  again. 
It  was  ret  judicata. 

Cross,  J.,  remarked  that  when  the  parties 
went  to  evidence  on  the- opposition,  the  respon- 
dent proved  two  payments,  one  of  $900,  and  the 
other  of  $370,  and  be  proved  them  by  the  oath 
of  Cornell  himself.  The  latter  tried  to  evade 
the  consequences,  but  still  he  admitted  that 
there  were  two  payments,  for  which  Rhichard 
had  not  got  credit.  As  to  the  objection  of  choee 
jugie^  there  was  not  identity  of  demand.  What 
the  respondent  set  up  in  his  defence  to  the 
original  action  was  not  identical  with  what  he 
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Bet  up  in  his  opposition .  Therefore,  the  case 
did  not  come  under  the  objection  of  chonejug^e. 
The  principle  had  been  laid  down  that  when 
there  came  to  be  uncertainty  whether  it  wa« 
choae  jug^e  or  not,  the  Court  should  lean  in 
fiiTor  of  the  doubt.  The  Court  below  had  given 
the  respondent  the  benefit  of  the  two  payments, 
and  the  Court  here  did  not  think  that  judg- 
ment should  be  disturbed. 

DoRioN.  C.J.,  did  not  think  this  was  a  case  of 
ehote  jugU,  The  point  in  issue  here  never  came 
up  before.  The  question  was  whether  a  party 
who  bad  made  certain  payments  on  account 
would  be  allowed  afterwards,  on  an  opposition, 
to  plead  what  he  should  have  pleaded  at  first. 
The  general  rule  was  that  this  would  aot  be  al- 
lowed,bnt  there  were  exceptions.  Here  the  Court 
had  proof  by  the  plaintiff  himselt  that  he  had 
received  more  money  than  he  had  given  credit 
for.  It  would  be  the  height  of  injustice  to  say 
that  because  a  man  put  a  wrong  date  to  a  pay- 
ment he  was  not  to  be  allowed  afterwaids  to 
correct  the  error  of  date.  C'ourts  would  not 
encourage  parties  in  such  a  course,  but  where 
there  would  be  great  injustice  done,  as  here,  the 
€ourt  would  exercise  its  discretion,  and  allow 
the  defendant  the  benefit  of  the  sums  which 
were  undoubtedly  paid. 

MovK,  J.,  said  if  the  judgment  in  the  Court 
below  had  pronounced  on  the  two  items  in 
question,  the  plea  of  cAoae  jugfe  might  have 
been  urged,  but  these  items  had  not  been  gone 
into,  and  the  question  of  choie  jugfe  did  not 
^^*  Judgment  confirmed. 

E,  Carter^  Q.C.^  for  Appellant. 

Davidton  if  Cuthing  for  Respondent. 


Jomr  Kbmy  et  al.  (plaintiffs  in  the  Court 
below),  Appellants ;  and  Lbs  Sceuks  di  l'Abilb 
nB  LA  Pbovidbncb  (defendants  in  the  Court 
below).  Respondents., 

Trade  Markj  Name  qf  a  Substance  Cannot  Comti- 
tute — Charitable  Corporation's  Eight  to  Trade. 

The  term  "  Syrup  of  Red  Spruce  Gum,"  being  onb' 
the  name  of  a  substance,  does  not  properly  constitute 
a  trade  mark,  and  the  sale  of  another  preparation, 
differing  essentially  in  external  appearance  and  com- 
position, under  the  name  **  Syrup  of  Spruce  Gum,"  is 
no  violation  of  such  mark. 

This  was  an  appeal  from  the  judgment  dis- 
missing the  suit  brought  by  Messrs.  Keiry  & 


Co.  against  the  Nuns  for  infringement  of  their 
trade  mark,  by  selling  an  imitation  of  Gray's 
Syrup  of  Spruce  Gum,  The  Judge  of  the 
Superior  Court  held  that  there  had  been  no 
violation  of  plaintifiiB'  trade  mark,  and  that  the 
words  "  Syrup  of  Spruce  Gum  '*  could  not  pro- 
perly constitute  a  trade  mark,  involving,  jw 
they  do,  only  the  name  of  a  substance,  and 
plaintiffs  had  no  monopoly  of  such  words. 
The  Judge  held  that  the  Nuns  had  been  com- 
peting improperly  in  the  market  with  the 
plaintiffs,  but  it  was  for  the  Crown  alone  to 
prosecute  corporations  for  exceeding  their 
powers,  and  added  that  the  plaintiffs  them- 
selves proved  no  license  or  privilege  possess- 
ed by  them  to  trade.  The  defendants  had 
brought  an  incidental  demand  for  damages 
against  the  plaintiffs  for  interference  with 
their  sale  of  Spruce  Gum.  This  was  also  dis- 
missed,  on  the  ground  that  although  the 
interference  was  held  to  be  proved,  yet  the 
defendants  had  drawn  the  trouble  upon  them- 
selves by  trading  in  excess  of  their  charter 
rights. 

DoRioH,  G.  J.,  said  he  found  that  his  firm  had 
formerly  acted  as  counsel  for  the  Nuns  in  con- 
nection  with  this  matter,  and  he  could  not  take 
part  in  the  judgment;  but  as  the  other  four 
judges  were  unanimous,  the  judgment  would 
be  rendered. 

Ravsay,  J.,  said  the  action  substantially  was 
brought  for  the  violation  of  a  trade  mark^that 
was  the  principal  object.  The  plaintiff  in  the 
court  below  brought  his  action  against  the 
Nuns  for  having  used  a  trade  mark,  and  he 
sought  to  obtain  damages,  and  also  asked  for 
an  account  from  the  Nuns,  and  that  they  be 
restrained  from  ftirther  selling  goods  marked 
with  this  mark.  The  first  question  the  court 
had  to  examine  was  whether  there  was  a  trade 
markjn  the  possession  of  the  appellants,  and 
then  whether  that  trade  mark  was  violated  or 
not.  With  regard  to  the  question  whether  there 
was  a  trade  mark  validly  in  the  possession  of 
the  appellants,  the  question  did  not  come  up  so 
much  in  this  court  as  it  did  in  the  court  below, 
because  in  the  court  below  there  was  a  cross 
demand  by  the  Nuns  against  the  appellants  for 
having  violated  their  trade  mark.  The  cross 
demand  was  rejected,  and  there  was  no  appeal 
taken  from  that  dismissal.  The  ground  on 
which  the  incidental  demand  was  dismissed 
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was,  that  the  Nuns  were  not  a  trading  cor- 
poration, and  had  no  right  to  have  a  trade 
mark.  The  question  now  was  whether  Kerry 
A  Co.'s  trade  mark  was  violated  by  the  action 
of  the  Nuns  in  selling  a  particular  kind  of 
spruce  gum.  What  was  violation  of  a  trade 
mark?  It  was  taking  the  trade  mark  of 
another  and  using  it.  There  was  another  kind 
of  violation ;  you  might  take  something  that 
was  similar,  and  present  it  in  such  a  shape 
that  it  would  deceive  the  public,  and  thus 
defeat  the  object  of  the  trade  mark.  That 
was  precisely  what  the  appellants  pretended 
the  respondents  had  done  in  this  case. 
They  said :  Ton  have  taken  not  exactly  our 
txade^mark;  but  you  have  gone  and  made 
another  thing  liko  our  syrup  of  spruce  gum, 
and  make  people  buy  it  instead  of  ours.  The 
question  whether  the  things  were  ezat-tly  the 
same  did  not  arise  here.  If  it  appeared  that 
the  Nuns  had  made  a  bottle  for  the  same  object, 
with  a  sufficient  resemblance  to  deceive  the 
public,  they  would  have  been  within  the  law. 
In  this  instance,  the  things  were  of  convenient 
size,  and  they  had  been  produced  to  speak  for 
themselves.  [Here  the  learned  Judge  held  up 
two  bottles,  one  of  each  of  the  syrups,  which 
differed  greatly  in  color  and  external  appear- 
ance.] The  Court  was  asked,  as  reasonable 
human  beings,  to  say  that  these  l)ottles  could 
be  mistaken  for  one  another.  The  external 
appearance  was  different,  and  the  internal  con- 
tents were  different.  That  disposed  of  the  most 
important  branch  of  the  case,  that  is,  the 
special  wrong  which  Messrs.  Kerry  &  Co.  had 
alleged  against  these  ladies.  His  honor  con- 
tinued, that  unless  his  attention  had  been 
particularly  drawn  to  the  declaration,  he  would 
not  readily  have  observed  that  there  was 
another  branch  of  damages  alleged  here  of  a 
very  peculiar  character.  The  allegation  was  to 
this  effect :  that  these  ladies  being  a  charitable 
corporation,  and  having  been  incorporated  for 
purposes  of  charity,  could  not  be  subjected  to 
any  taxes,  and  yet  carried  on  the  business  of 
apothecaries,  and  did  so  to  the  injury  of  plain- 
tiffs, and  that  the  plaintiffs  had  a  direct  action 
against  the  ladies  to  compel  them  to  pay 
damages  for  having  thus  carried  on  business. 
Taking  it  for  granted  for  a  moment  that  dam- 
ages had  been  established,  did  such  an  action 
lie  ?    The  code  says  an  action  may  be  brought 


where  injuiry  has  been  caused  by  another's  &ult. 
His  Honor  could  not  see  that  the  respondents 
had  done  the  appellants  any  harm  by  the  sell- 
ing of  this  Spruce  Gum.  It  was  a  remedial 
preparation,  and  charitable  corporations  had 
never  been  precluded  from  making  such  things. 
Governments  in  France  interfered  when  such 
things  came  to  be  an  abuse.  But  the  Court 
was  asked  here  to  say  to  what  extent  these 
people  were  to  use  their  privileges.  His  Honor 
did  not  feel  disposed  to  enter  upon  this  ground 
at  all.  He  could  not  conceive  that  these  ladies 
had  at  all  violated  their  charter.  There  was  a 
difference  in  the  things.  It  was  well  known 
there  were  two  trees — one  ^neUe  blanehej  and 
the  other  fpinetU  rouge.  Messrs.  Kerry  k  Co. 
called  their's,  syrup  of  red  spruce  gum.  There 
was  little  gum  in  the  red  spruce,  while  the 
/pin^Ue  blanche  was  full  of  gum.  Mr.  Justice 
Cross  had  made  some  historical  researches,  and 
found  that  this  was  a  very  ancient  remedy,  and 
Jacques  Cartier,  in  his  first  voyage,  spoke  of 
having  cured  the  scurvy  by  an  extract  of  ^fnneUe 
— a  remedy  which  had  been  learned  from  the 
Indians.  Perhaps  it  was  in  allusion  to  this 
that  Mr.  Gray  had  a  wild  Indian,  half  clad, 
sitting  on  a  stone,  in  his  trade-mark.  The 
judgment  appealed  from  was  a  good  one,  and 
must  be  confirmed. 

Cross,  J.,  cited  from  Canadian  history  to  show 
that  the  remedy  sold  by  the  Nuns  was  well 
known  formerly.  He  renoarked  that  in  his 
individual  opinion  the  question  whether  these 
ladies  had  the  right  to  trade  was  sufficiently 
raised  in  the  case,  and  as  the  Court  below  had 
decided  against  them  on  this  point  the  plain- 
tiffs ought  to  be  allowed  the  costs  on  the  inci- 
dental demand.  But  this  was  only  his  own 
opinion.  Judgment  confirmed. 

DotUrej  Doutrcj  Bobidouxj  Hutchinson  j'  Walker 
for  appellants. 

Trudelf  Taillon  i  Vanaaee  for  respondents. 


Daub  Emsranci  Chapliau  et  vir,  (plaintiffs 
and  defendants  en  faux,  in  the  Court  below,) 
appellants  ;  and  Absehi  Cbaplbau  (defendant 
and  plaintiff  en  fauz,  in  the  Court  below)) 
respondent. 

Will — Testator  laboring  under  Delirium  Trc" 
mene» 

A  will  made  while  the  testator  was  laboring  under 
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the  effects  of  delirium  tremen$t  of  which  he  died  ft  few 
dajs  afterwards^  held^  iavmlid. 

This  was  a  contest  between  a  brother  and 
sister  over  the  will  of  a  deceased  brother,  who 
died  unmarried.  The  sister  had  been  appointed 
universal  legatee,  under  the  will|  but  the 
brother  attacked  the  validity  of  the  testament^ 
alleging  three  &tal  defects : — 1 .  That  at  the  date 
of  its  execution,  the  deceased  was  unable  to 
articulate.  3.  That  he  was  not  then  of  sound 
mind.  3.  That  the  will  was  the  result  of  sug- 
gestions, and  did  not  express  the  will  of  the 
testator.  The  Court  below  sustained  the  attack 
on  the  will,  and  set  the  instrument  aside,  on 
the  ground  that  it  had  not  been  made  and 
received  ^n  the  presence  of  the  witnesses,  or 
dictated  by  the  deceased,  as  required  by  law. 

DoRioN,  C.  J.|  said  the  Court  here  would  not 
pronounce  on  the  question  of  execution  of  the 
will.  But  the  evidence  showed  that  the 
deceased  had  been  laboring  under  delirium 
tremena,  and  was  affected  at  the  time  by  cere- 
bral fever,  which  prevented  him  from  making 
a  will.  He  had  been  brought  to  the  hovifie  of 
his  relative  for  the  purpose  of  getting  a  will 
made,  and  he  died  three  days  after.  The  docu- 
ment prepared  by  the  notary  under  such  cir- 
cumstances could  not  be  held  valid.  The 
judgment  would  be  confirmed,  but  the  motif 
would  be  changed. 

Laeoste  ^  Olohefuky  for  appellant. 

Doutre  j*  Co.  for  respondent. 


Whitmah  (plaintiff  in  the  Court  below),  appel- 
lant,  and  Corpobation  of  thi  TowKsmp  of  Stait- 
BRiDGK  (defendant  in  the  Court  below),  respon- 
dent. 

Front  Roa&^Liability  qf  Toumthip  to  Fence — 

Demurrer, 

An  action  by  a  proprietor  claiming  damases  because 
the  Corporation  of  the  Township  had  opened  a  poblio 
road  through  his  property  and  left  it  anfenced :  Held, 
improperly  dismissed  on  demurrer. 

Damages  to  the  amount  of  $197  were  claimed 

by  the  plaintiff  in  his  action,  on  the  ground 

that  the   Corporation    of  the   township  had 

opened  a  public  road  through  his  property  and 

had  not  fenced  it,  thus  allowing  cattle  to  stray 

on  his  land.    The  defendants  demurred,  on  the 

ground  that  by  law  they  were  not  bound  to 

fence  any  front  road  which  they  opened;  and 


that  there  was  no  ground  of  action.  The 
demurrer  was  sustained,  and  the  plaintiff  ap- 
pealed, contending  that  the  municipality  of 
Missisquoi  was  especially  exempted  from  the 
operation  of  the  clauses  relied  on  by  the  defen- 
dants, and,  further,  that  the  Court  had  no  right 
to  assume  that  the  road  in  question  was  a  front 
road. 

Cross,  J.,  dissenting,  thought  the  judgment 
should  stand.  The  question  was  whether  the 
Corporation  was  bound  to  fence  the  road.  The 
Corporation,  by  taking  land  for  their  road, 
had  come  to  be  the  neighbor  of  the  plain- 
tiff, and  the  latter  did  not  complain  of 
them  for  having  taken  his  land.  The  plaintiff 
might  have  complained  that  they  should  pay 
half  the  cost  of  the  fences. 

DoRioN,  C.  J.,  said  there  was  an  indistinctness 
of  statement  as  to  the  position  of  the  road.  If 
the  land  of  the  plaintiff  was  not  touched,  he 
would,  of  course,  have  no  claim  to  damages. 
But  he  alleged  that  his  land  was  left  unienced, 
and  it  was  not  on  demurrer  that  defendants 
could  get  rid  of  the  action.  The  ftct  wis 
alleged  that  the  Corporation  of  Stanbridge  had 
opened  a  front  road  for  the  second  xange, 
plaintiff's  lot  being  in  the  first  range.  By 
the  demurrer  all  the  allegations  were  admit- 
ted, and  the  plaintiff  alleged  that  cattle  bad 
been  allowed  to  run  over  his  land,  and  that  he 
had  suffered  damage.  There  was  no  allegation 
that  the  road  opened  was  a  front  road  ibr  the 
plaintiff's  lot  The  declaration  was  sufficient^ 
and  the  judgment  must  be  reversed,  the  cotuidfr- 
ante  being  to  the  following  effect : — Considering 
that  appellant  complained  in  his  declaiation 
that  the  oflicers  and  agents  of  the  respondents, 
acting  under  the  orders  and  instructiona  of  the 
respondents,  did  illegally  and  without  any  right 
or  authority,  as  required  by  law,  open  a  road 
to  public  travel,  being  a  front  road  for  lots 
5,  6, 7  and  a  portion  of  lot  4  in  the  second  range 
of  the  Township  of  Stanbridge,  and  that  the 
respondents,  by  their  oflicers  and  servants,  un- 
lawfully tore  down  appellant's  fences  on  lot  4  in 
the  first  range,  and  that  in  consequence  of  the 
respondents'  wrong,  his  land  is  run  over  hy 
cattle,  and  that  it  does  not  appear  by  the 
declaration  that  the  road  is  a  front  road  for 
the  appellant's  land  on  which  the  fences  were 
removed,  viz.,  lot  4  in  the  first  range,  and  Uiat 
the  appellant  was  obliged  to  erect  new  fences. 
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Monk,  J^  remarked  that  when  the  parties 
came  to  the  merits,  it  might  appear  that  the 
road  did  not  cross  the  plaintiff's  land. 

Judgment  reversed. 

£,  Carter  J  $.(7.,  for  Appellant. 

J,  OHaUoran  for  Bespondent. 


TAKING   EVIDENCE    IN    FOREIGN 

STATES. 

The  following  paper  upon  the  law  and  prac- 
tice in  regard  to  the  taking  of  evidence  in 
foreign  States,  for  use  in  English  courts,  was 
read  at  the  recent  Frankfort  conference  of  the 
Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations,  hj  H.  D.  Jencken,  an 
eminent  English  barrister,  who  occupies  the 
position  of  Ho  norary  General  Secretary  of  the 
Association : — 

A  question  has  recently  arisen  in  our  Courts 
as  to  the  admissibility  of  evidence  taken  before 
a  British  Consul  in  Berlin,  but  not  on  oath ; 
incidentally  a  remark  made  by  the  Master  of 
the  Bolls,  Sir  George  Jessel,  as  to  whether  per- 
jury would  lie  in  case  of  &lse  statements  made 
by  deponents  before  a  consul  abroad,  has 
prompted  inquiry,  and  it  has  induced  me  to 
look  into  the  question  of  the  mode  and  effect  of 
oaths  and  declarations  made  before  British 
consuls  abroad,  and  likewise  as  to  a£Eidavit8 
taken  by  consuls  of  foreign  States  in  Great 
Britain. 

The  result  of  my  inquiry  into  this  subject 
has  been  fax  from  satisfactory ;  indeed,  on  closer 
examination  of  the  practice,  as  authorized  by 
official  directions  to  consuls-general,  consuls, 
and  others  holding  official  positions,  it  will  be 
found  that,  underljring  all  this  surface  show  of 
authoritative  dictum^  a  grave  judicial  error  will 
be  discovered;  one  of  which  the  jurists  of 
Prussia  (the  Minister  of  Justice)  at  once  detected 
upon  the  matter  of  the  validity  of  oaths  and 
declarations  taken  by  and  before  consuls  of 
friendly  States  in  Prussia  being  brought  before 
him. 

The  difficulty  which  appears  to  have  occurred 
to  the  Prussian  jurist  was  one  which  would 
present  itself  to  any  lawyer.  Unless  an  oath 
is  taken  before  a  competent  recognized  legal 
authority,  it  is  self-evident,  no  offence  against 
the  law  can  be  committed  in  the  place  where 


such  oath  was  administered;  it  matters  not 
how  ialse,  how  untrue  the  statements  purport- 
ing to  be  on  oath  might  be,  the  wrong-doer 
cannot  be  punished.  To  render  a  person  liable 
for  prosecution  on  the  charge  of  perjury,  the 
rule  in  all  countries  is,  that  the  statement  so 
made  on  oath  must  be  made  in  the  course  of  a 
judicial  proceeding,  before  a  competent  au- 
thority, and  be  (according  to  our  law)  material 
to  the  issue  before  a  court  having  competent 
jurisdiction.  To  constitute  a  competent  au- 
thority, however,  the  sanction  of  the  State 
within  the  territory  of  which  such  authority  is 
constituted  is  necessary.  In  other  words,  the 
magistrate,  or  authority  before  whom  an  oath 
is  made,  must  be  recognized  as  a  competent 
one  by  the  law  of  the  place  where  the  oath  is 
administered.  The  essential  characteristic,  on 
closer  enquiry,  will  be  found  to  fidl  in  the  case 
of  affidavits  taken  and  depositions  made  before 
ambassadors,  consuls,  etc.,'  residing  in  foreign 
countries ;  it  follows  from  this,  that  an  oath 
administered  by  such  persons  has,  in  &ct,  no 
legal  force  in  the  country  where  it  is  made. 
One  of  the  primary  principles  of  criminal  law 
is,  that  crimes  are  local,  that  is,  they  must  be 
inquired  into  and  punished  according  to  the 
practice  of  the  courts  and  the  law  of  the  land 
where  the  crime  is  conmiitted.  As  a  necessary 
sequel,  in  the  case  of  the  crime  of  perjury, 
committed  by  fiftlse  swearing  before  an  ambas- 
sador or  consul,  or  their  deputies,  in  foreign 
countries,  the  tribunal  before  which  such  fiilse 
evidence  is  produced  has  no  jurisdiction  over 
the  wrong-doer.  The  person  committing  the 
crime  of  perjury  cannot,  from  what  has  been 
stated,  be  punished  under  the  laws  of  the  State 
where  the  alleged  perjury  has  been  committed, 
for  the  reason  that  the  oath  has  not  been 
administered  by  the  proper,  lawfully  constituted 
authority  in  such  foreign  country.  Depo- 
sitions, hence,  taken  abroad,  for  use  in  our 
courts,  do  not  partake  of  that  solemn  character 
which  alone  can  give '  them  the  weight  of 
evidence. 

Having  thus  tar  stated  the  difficulties  which 
have  presented  themselves  on  investigating 
this  question,  it  may  be  convenient  to  render 
a  brief  summary  of  the  law  as  it  now  stands. 

In  the  admirable  work  of  Alex,  de  Miltitz, 
« Des  Consulats  h.  TEtranger ''  (1639),  an 
epitome  will  be  found  of  the  law  and  practice 
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regulating  the  duHcs  of  cousuls  abroad ;  but, 
strange  enough  to  say,  the  important  question 
of  juriBdiction  is  not  even  referred  to  by  this 
able  writer,  nor  by  E.  W.  A.  Tuson,  in  his 
"British  Consul's  Mamiar'  (IR^G);    in  fact 
these  authorities  assume  the  competency  of  a 
consul    to    administer    an    oath.    All   Avriters 
concur  that  consuls  may  t^ike  affidavits  (ad- 
minister oaths),  issue  passports,  solemnize  mar- 
riages, and  do  all  necensary  notarial  acts  ;  but 
that  the  State  sanction  of  the  country  in  which 
these  acts   are  done  is  necessary,  is  not  even 
Suggested.     That  lawyers   have  not  been  free 
from  doubt  is  apparent  from  the  maiiy  acts  of 
Parliament  by  the  aid  of  which  an  endeavor  has 
been  made  to  clothe  these  consular  acts  with 
the  sanction  of  law.    Thus  we  find  the  6  Geo. 
IV,  c.  87,  s.  20,  granting  authority  to  consuls- 
general,  consuls,  etc.,  to  administer  oaths  abrojid. 
This  enactment  was  followed  by  the  8  &  9  Vict. 
c.  113,  called  the  "  Documentaiy  Evidence  Act 
of  1845  ; ''  superseded  and  enlarged  by  the  18  & 
19  Vict.  c.  42.     The  first  section  of  this  latter 
act  provides  :  "  that  it  shall  be  lawful  for  cverj' 
British  ambassador,  general  consul,  consul,  vice- 
consul,  etc.,  to  administer  in  such  foreign  coim- 
try  or  place  any  oath  or  take  any  affidavit  or 
affirmation  from  any  person  whomsoever ; "  and 
with  singular  disregard  as  to  the  principle  un- 
derlying statements  made  on  oath,  the  act  fur- 
ther provides  :  '*  that  every  such  oath,  affidavit, 
or  affirmation,  had  or  done  by  or  before  such 
ambassador,  minister,  charge  d'affaires,  general 
consul,  consul,  etc.,  shall  be  as  good,  valid,  and 
effectual  to  all  intents  and  purposes  as  if  such 
oath,  affidavit,  or  affirmation  or  notarial  act 
respectively    had    been    administered,    sworn, 
affirmed,  had,  or  done  before  any  justice  of  the 
peace  or  notary  public  of  the  United  Kingdom 
of  Great  Britain  or  Ireland,  or  before  any  other 
legal  or  competent  authority  of  the  like  na- 
ture." 

The  Common  Law  Procedure  Act,  the  15  & 
16  Vict.  c.  76  (1862  act)  contains  a  clause  (§23) 
providing  for  the  mode  of  proving  depositions 
and  affidavits,  etc.,  made  before  a  British  con- 
sul abroad.  This  mode  of  proof  thus  legalized, 
Mr.  Taylor  has  not  hegitatod  to  describe  as 
«  absurd.-'  This  section  provides  :  "  that  every 
affidavit,  so  sworn  by  virtue  of  this  act,  may  be 
used  and  shall  be  admitted  in  evidence,  saving 
all  just  exceptions,  provided  it  puri>orts  to  be 


signed  by  such  consul-general,  <x>n8ul,  vice- 
constil,  consular  agent,  upon  proof  of  the  offi- 
cial character  and  signature  of  the  person  pur- 
porting to  have  signed  the  same.** 

The  well-known  act  entitled  :  <*  Lord  Brough- 
am's Evidence  Act''  (18  A  19  Vict.  c.  95)  like- 
wise deals  with  this  question  ;  but  even  in  this 
important  statute  no  mention  is  made  as  to  the 
competency  of  a  consul  to  administer  an  oath 
in  a  foreign  country  so  as  to  render  a  deponent 
criminally  liable  in  case  of  his  making  faille 
statements.  Taylor  on  Evidence,  p.  1308,  7th 
edition. 

The  error  of  our  legislation  in  thus  giving  so 
informally  administered  oaths  and  affidavits 
the  force  or  effect  of  lawfully  had  and  taken 
oaths  and  affidavits  is  indeed  startling.  In 
November,  1876,  the  minister  of  justice  for 
Prussia  issued  directions  that  no  foreign  consul 
in  Pnissia  should  in  future  l>e  allowed  to 
administer  any  oath,  or  take  any  affidavit  in  any 
matter  had  before  him,  for  use  in  any  pro- 
ceedings in  any  foreign  tribunal,  or  for  other 
l)urposes.  These  directions  only,  however, 
apply  to  Prussia ;  in  the  other  States  of  Ger- 
many, for  instance,  Saxony  (Leipzig),  a  foreign 
consul  may  administer  such  oaths  and  take 
such  affidavits.  In  Russia,  France,  and  many 
other  countries,  consuls  have  this  right. 

That  tlie  gravest  complications  may  arise 
out  of  this  state  of  things  is  self-evident  For 
instance,  in  the  case  of  the  transfer  of  a  British 
ship  it  is  necessary  to  make  a  declaration  of 
ownership  under  the  Merchant  Shipping  Act 
1854.  Mai'luchland  on  Merchant  Shipping, 
pp.  73,  81. 

This  act  (17  A  18  Vict  c.  104,  s.  76  el  seq.) 
provides :  "  that  such  affidavits  may  be  made  in 
foreign  countries  before  a  British  consul,'*  etc. 
But  in  Prussia  a  British  consul  is  forbidden  to 
take  such  affidavit ;  and  as  fiEir  as  I  understand 
this  act,  no  provision  is  contained  granting 
validity  to  any  declaration,  affidavit,  etc.,  made 
before  a  magistrate  or  other  competent  person 
in  such  foreign  country. 

So  little  attention  has  been  paid  to  this  sub- 
ject that,  on  examining  some  of  the  principal 
conventions  between  the  different  States  ol 
Europe  regarding  the  effect  of  oaths  and  affida- 
vits taken  by  consuls,  it  will  be  found  that  no 
])rovi8ion  is  contained  in  them  for  the  punish- 
ment of  a. person  guilty  of  perjury.     Even  the 
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admirably  framed  conyention  between  the 
United  States  and  Fnmce  (1833),  regulating 
the  rights  and  duties  of  consuls  in  the  respect- 
ive countries,  is  silent  on  this  head.  The  sixth 
article  of  this  consular  convention  provides  as 
follows : 

^*  Les  consuls  g^n6raax,  consuls,  vice-consuls 
OQ  agents  consulaires  auront  le  droit  de  recevoir 
dans  leur  chancellerie,  ou  bureaux,  au  domicile 
des  parties,  ou  &  bord  des  bAtiments,  les  declara- 
tions des  capitaines,  Equipages,  passagers,  n6- 
gociants  ou  citoyens  de  leur  pays  et  tous  les 
actes  qu'ils  voudront  y  passer." 

It  will  be  obsetved  that  ample  powers  are 
given  under  this  convention  ;  but  it  is  silent  as 
to  the  legal  effect  of  oaths,  etc.,  so  administered 
and  taken,  that  is,  in  regard  to  the  consequen- 
ces which  attach  to  a  person  making  fiilse 
statements  under  oath. 

Another  phase  of  this  inquiry  is  in  regard  to 
depositions  before  a  commissioner  appointed  by 
order  of  a  foreign  court  of  law  to  examine  wit- 
nesses residing  abroad.  The  foregoing  remarks 
respecting  the  validity  of  an  oath,  affidavit,  or 
affirmation  done  or  made  before  a  commissioner 
appointed  by  order  of  a  court  of  law.  The  ad- 
missibility in  our  courts  of  evidence  so  taken 
is  a  matter  of  everyday  practice,  but  the  legal 
weight  of  evidence  so  deposed  to  n^y,  I  think, 
be  gravely  questioned. 

To  remedy  the  evil  complained  of,  the  inter- 
vention of  State  authority  will  be  needed ;  and 
I  venture  to  suggest  that  an  inquiry  be  insti- 
tuted as  to  the  law  and  practice  in  different 
countries  in  regard  to  taking  oaths  and  affida- 
vits before  consuls  and  other  persons  not  being 
magistrates  in  the  country  where  such  are  de- 
posed to,  and  that  for  that  purpose  a  committee 
be  appointed  to  gather  information  and  report 
at  the  next  annual  conference  of  this  Associa- 
t^n,  with  instructions  to  advise  this  Associa- 
tion as  to  the  best  mode  of  remedying  the 
defect  complained  of. 


CURRENT  EVENTS. 

CANADA, 

Teu  Legality  of  Obange  Pbocsssions.— The 
persons  arrested  in  Montreal  on  the  12th  of 
July  last,  on  the  charge  of  being  members  of  the 
Orange  Association,  and  of  being  about  to  walk 
in  procession,  (ante  p.  371),  have  been  committed 


by  the  Police  Magistrate  for  trial  before  the 
Court  of  Queen's  Bench.  The  September  Term 
of  that  Court  opened  at  Montreal  on  the  24th 
ultimo,  when  Mr.  Justice  Bamsay,  the  presiding 
Judge,  made  the  following  observations  in 
reference  to  the  case  in  his  address  to  the  Grand 
Jury: 

The  duties  of  grand  jurors  are  now  so  well 
understood  that  it  is  hardly  necessary  the  Court 
should  do  more  than  call  your  attention  to  the 
terms  of  the  oath  yon  have  taken.  In  a  few 
words,  it  comprises  the  whole  of  your  special 
obligations  to  society  which  you  represent,  and 
to  the  persons  accused  before  you.  You  shall 
leave  none  unpresented  from  fear,  favour,  affec- 
tion or  reward,  and  you  shall  present  none  for 
envy,  hatred  or  malice ;  but  you  shall  present 
all  things  truly.  Simple  as  the  duty  comprised 
in  these  words  may  appear,  solemn  is  the  un- 
dertaking to  perform  that  duty ;  there  are  times 
when  it  becomes  of  the  greatest  importance  to 
be  on  the  watch  lest  we  are  led  inadvertently 
by  our  feelings  to  deviate  from  these  precepts. 
Such  a  time,  unfortunately,  is  the  present.  The 
case  to  which  reference  ba«  been  already  made, 
and  to  which  it  is  the  duty  of  the  Court  speci- 
ally to  draw  your  attention,  is  of  a  nature  to 
enlist  sympathies  or  to  arouse  antipathies  that 
may  divert  your  attention  from  the  real  ques* 
tion  submitted  to  you — the  question  you  have 
sworn  impartially  to  decide. 

In  the  second  year  of  the  Queen's  reign,  con- 
siderable discontent  prevailed  in  this  Province, 
which  led  to  proceedings  of  a  character  so 
alarming  that  it  was  thought  necessary  to  pub- 
lish an  ordinance  <<  for  more  effectually  prevent- 
ing the  administering  or  taking  of  unlawful 
oaths,  and  for  better  preventing  treasonable  and 
seditious  practices.'^  By  the  preamble  of  that 
Act  it  was  declared  that : 

<<  Whereas,  divers  wicked  and  evil-di^osed 
^  persons  have  of  late  attempted  to  seduce  divers 
<<  of  Her  Majesty's  subjects  in  this  Province  from 
<<  their  allegiance  to  Her  Migesty,  and  to  incite 
u  them  to  acts  of  sedition,  rebellion,  treason  and 
**  other  offences,  and  have  endeavoured  to  give 
<<  effect  to  their  wicked  and  traitorous  proceed- 
"  ings  by  imposing  upon  the  persons  whom 
"  they  have  attempted  to  seduce  and  incite  the 
«  pretended  obligation  of  oaths  unlawfully  ad- 
"  ministered ;  and  whereas  divers  societies  and 
«  associations  have  been  of  late  instituted  in 
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"  this  Province,  of  a  now  and  dangorous  natare, 
<<  inconsiitent  with  the  public  tranquility  and 
«*  with  the  existence  of  rpgnlar  government." 

80  fiur  as  the  scope  of  tlie  Act  is  to  he  gathered 
from  the  preamble,  it  appears  that  the  object  of 
the  legislature  was  two  fold ;  1st,  to  prevent 
the  administration  of  illegal  oaths,  by  which 
effect  might  he  given  to  traitorous  proceedings ; 
and,  3nd,  to  render  illegal  divers  associations 
lately  instituted  in  this  Province,  and  of  a  new 
and  dangerous  nature,  inconsistent  with  the 
public  tmnquility,  and  with  the  existence  of 
regular  government.  The  ordinance,  therefore, 
enacts  that,  *'  Any  person  or  persons  who 
"  shall  in  any  manner  or  form  whatsoever,  ad- 
"  minister  or  cause  to  be  administered,  or  being, 
<<  aiding  or  assisting  at,  or  present  at  and  con- 
«  scnting  to  the  administration  or  taking  of  any 
"  oaths  or  engagement,  purporting  or  intending 
« 'to  bind  the  person  taking  the  same  to  com- 
«  mit  treason  or  murder,  or  any  telony  punish- 
<<  able  by  law  with  death,  *or  to  engage  in  any 
<'  seditious,  rebellious  or  treasonable  purpose, 
«  or  to  disturb  the  public  peace,  or  to  be  of  any 
**  asiociation,  society  or  ccnfederacy,  formed  for 
"  any  such  purpose,  or  to  obey  the  order  or 
«  commands  of  any  committee  or  body  of  men 
"  not  lawfully  constituted,  or  of  any  leader  or 
(( commander,  or  other  person  not  having 
<<  authority  by  law  for  that  purpose,  or  not  to  in- 
«  form  or  give  evidence  against  any  associate, 
"  confederate  or  other  person,  or  not  to  reveal 
<<  or  discover  any  illegal  act  done  or  to  be  done, 
«  or  not  to  reveal  or  discover  any  illegal  oath  or 
"  engagement  which  may  have  been  adminis- 
^  tered  or  tendered  to  or  taken  by  such  person 
"  or  persons,  or  to  or  by  any  other  person  or 
<<  persons,  or  the  import  of  any  such  oath  or 
<<  engagement,  shall,  on  conviction  thereof,  by 
"  due  course  of  law,  be  adjudged  guilty  of  felony, 
"  Ac." 

"  And  every  person  who  shall  take  any  such 
<<  oath  or  engagement,  not  being  compelled 
«  thereto,  shall,  on  conviction  thereof,  by  due 
"  course  of  law,  be  adjudged  guilty  of  felony, 
u  and  may  be  transported  for  any  term  not  cz- 
«  ceeding  seven  years  " 

Section  1,  therefore,  makes  it  a  felony  to  ad- 
minister or  take  an  oath  binding  any  one  to  do 
or  leave  undone  any  of  the  things  just  enume- 
rated. If,  then,  the  accusation  be  presented  to 
you,  drawn  under  this  section,  it  will  be  neces- 


sary that  you  should  have  proof  before  youUtti 
an  oath  to  leave  undone  one  of  the  things  en- 
joined by  the  statute,  or  to  do  one  of  the  thingii 
forbidden  by  the  statute,  has  been  taken,  and 
that  the  accused  administered  or  took  snih 
oath. 

Section  5  of  the  ordinance  enacts  than  anj 
engagement  or  obligation  whatever,  in  the 
nature  of  an  oath  shall  be  deemed  an  oath,  in 
whatever  form  it  shall  be  taken,  and,  if  taken, 
whether  actually  administered  by  any  person 
or  not. 

These  dispositions  of  the  ordinance  are  copied 
substantially,  it  might  almost  be  said,  textually, 
from  two  Acts  of  the  Parliament  of  Great 
Britain— the  37  Geo  III.,  c.  123,  and  the  52 
Geo.  III.,  c.  104— and  their  interpretation  offers 
no  serious  difficulty.  But  the  ordinance  has  a 
further  disposition,  which  calls  for  moreminote 
consideration. 

Section  6  enacts  that : 

"  All  and  every  society  or  association  now 
"  established  or  hereafter  to  be  established,  the 
**  members  whereof  shall,  according  to  the  rules 
^  thereof,  or  to  any  provision  or  any  agreement 
"  for  that  purpose,  be  required  to  keep  secret  the 
"  acts  or  proceedings  of  such  society  or  associa- 
<*  tion,  or  admitted  to  take  any  oath  or  engage- 
<*  ment,  which  shall  be  an  unlawful  oath  or  eo- 
'^  gagemcnt  within  the  intent  and  meaning  of  the 
<<  foregoing  provisions  of  the  ordinance,  or  to 
"  take  any  oath  or  engagement  not  required 
«  or  authorized  by  law ;  and  every  society  or 
<<  association,  the  members  whereof,  or  any  of 
*'  them,  shall  take  or  in  any  manner  bind  them- 
<■  selves  by  any  such  oath  or  engagement  in 
*^  consequence  of  being  members  of  such  society 
<^  or  association  ;  and  every  society  or  associft^ 
<<  tion  the  members  whereof  or  any  of  them 
^<  shall  take,  subscribe  or  assent  to  any  engage- 
"  ment  of  secrecy,  test  or  declaration  not^e- 
"  quired  by  law :  and  every  society  of  which 
*<  the  names  of  the  members,  or  any  of  them, 
«  shall  be  secret  from  the  society  at  large,  or 
"  which  shall  have  any  committee  or  secret 
«  body  so  chosen  or  appointed  that  the  mem- 
<<  bers  constituting  the  same  shall  not  be  known 
'i  by  the  society  at  large  to  be  members  of  such 
"  committee  or  select  body,  or  which  shall  have 
"  any  president,  treasurer,  secretary  or  dclega^-e^ 
«  or  other  officer  so  chosen  or  appointed  that 
«  the  election  or  appointment  of  such  person* 
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<<  to  such  office  as  shall  not  he  known  to  the 
<<  society  at  large,  or  of  which  the  names  of  all 
<<  the  persons  and  of  the  committee  or  select 
*i  bodies  of  members,  and  of  all  presidents, 
«  treasurers,  secretaries,  delegates  and  other 
"  officers,  shall  not  be  entered  in  a  book  or 
*'  books  for  that  purpose,  and  to  be  open  to  the 
<<  inspection  of  all  the  members  of  such  soci(  ty 
^*  or  association ;  and  every  society  or  association 
«  which  shall  be  composed  of  different  divisions 
<<  or  branches,  or  of  different  parts  acting  in  any 
«  manner  separately  or  distinct  from  each  other, 
*•  or  of  which  any  part  shall  have  any  separate 
<<  or  distinct  president,  secretary,  ti^easurer,  de- 
^<  legate  or  other  officer  elected  or  appointed  by 
*<  or  for  such  part,  or  to  act  as  an  officer  for 
a  such  part  shall  be  deemed  and  taken  to  be 
<<  unlawful  combinations  and  confederacies  ; 
<t  and  every  person  who,  from  and  after  the 
«  passing  of  this  ordinance  shall  become  a 
«  member  of  any  such  society  or  association,  at 
"  the  passing  of  this  ordinance,  shall  after- 
«  wards  act  as  a  member  thereof,  and  evexy 
*<  person  who,  after  the  passing  of  this  ordinan- 
<*  cc  shall  directly  or  indirectly  maintain  cor- 
«  respondence  or  intercourse  with  any  such 
«<  society  or  association  or  with  any  division, 
*«  branch,  committee  or  other  select  l)ody,  Treas- 
"  urer,  Secretary,  Delegate  or  other  officer  or 
<<  member  of  such  society  or  association,  whe- 
*'  ther  within  or  without  the  Province,  as  such, 
(^  or  who  shall  by  contribution  of  money  or 
«  otherwise,  aid,  abet  or  support  such  society, 
«  or  any  meml)ers  or  officers  thereof  as  such, 
<^  shall  be  deemed  guilty  of  an  unlawful  com- 
"  bination  or  confederacy.'* 

This  enactment  has  been  reproduced  in  the 
C.  Sts.  L.  C,  cap.  10,  with  no  alteration,  except 
the  correction  of  one  or  two  errors  of  con- 
stniction.  Now,  this  law  is  taken  in  part 
from  section  1  of  the  39  Geo.  III.,  c.  79,  and  al- 
though on  a  superficial  examination  it  may 
appear  that  the  ordinance  of  L.  Canada  only 
reproduces  the  terms  of  the  English  Act,  it 
really  differs  from  it  essentially.  In  the  first 
place  it  is  not  confined  to  certain  named  so- 
cieties and  every  other  society  of  a  like  kind, 
but  it  extends  to  every  society  or  association 
whatever,  <<  the  members  whereof  shall,  accord- 
ing to  the  rules  thereof,  or  to  any  provision,  or 
any  agreement  for  that  purpose,  be  required  to 
keep  secret  the  acts  or  proceedings  of  such 


society  or  association."  These  words  are  not 
in  the  original  Act,  and  if  strictly  interpreted 
they  lead  us  necessarily  to  the  conclusion  that 
if  two  or  more  persons  agree  to  keep  secret  any 
act  or  proceeding  of  theirs,  however  innocent, 
they  shall  be  guilty  of  felony.  This  is  evi- 
dently not  within  the  intention  of  the  Act,  and 
unless  something  more  than  this  is  established 
your  duty  will  be  a  very  easy  one.  But  what, 
substantially,  you  will  have  to  enquire  is 
whether  the  fivf  persons  accused,  or  any  of 
them,  have  taken  an  oath  to  do  an  illegal  act, 
or  to  leave  undone  anything  they  are  bound  by 
law  to  do ;  or  whether  they  have  become  mem- 
bers of  a  society  or  association  whose  rules 
require  or  admit  the  taking  of  an  illegal  oath, 
or  of  an  oath  not  required  or  authorized  bylaw, 
or  whose  rules  require  the  members,  or  any  of 
them,  to  take,  subscribe,  or  assent  to  any  test 
or  declaration  not  required  by  law,  or,  farther, 
whether  they  are  members  of  a  society  the 
names  of  whose  members  are  kept  secret  or  not 
entered  in  a  book  to  be  kept  for  that  purpose, 
or  in  which  there  shall  be  any  secrecy  as  to  the 
persons  forming  the  association,  its  governing 
body,  or  its  objects. 

Having  read  to  you  the  statute,  and  having 
explained  in  less  technical  language  its  general 
import,  the  Court  trusts  you  will  have  little  or 
no  difficulty  in  discriminating  whether  any 
case  presented  to  you  appears  to  fall  &irly 
within  the  scope  of  the  law  or  not.  You  will 
observe  that  it  is  not  your  duty  to  decide  on 
the  merits  of  the  law,  or  whether  it  may  be 
exceptionally  or  unduly  severe.  Neither  are 
you  to  arrive  at  any  conclusion  unfavorable  to 
the  accused,  or  the  reverse  from  any  pre- 
conceived opinion  as  to  the  nature  of  an  Orange 
Lodge,  or  the  nature  of  an  Orange  Society, 
Before  sending  any  one  here  for  trial,  it  is  your 
duty  to  have  reasonable  prima  facie  proof  that 
an  Orange  Lodge  is  illegal  under  the  Act,  and 
that  the  accused  is  a  member  of  it.  It  is  right 
the  Court  should  draw  your  attention  to  the 
&ct  that  acting  as  li  member  brings  the  party 
within  the  law.  On  the  other  hand,  you  will 
remember  that  there  is  no  presumption  of  guilt 
to  be  drawn  from  the  Aict  that  any  witness  lias 
refused  to  answer  with  respect  to  the  Orange 
organization  for  fear  of  criminating  himself. 
That  refusal  is  justified  under  the  law, 
sanctioned  hy  the  highest  legal  authority  in 
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this  ProTinoe,  and  any  attempt  to  get  round  or 
diminish  the  effect  of  that  decision  will  be  a 
disrespect  of  this  Court,  which  you  will  be 
justitied  in  repressing.  It  will  also  lead  to  a 
waste  of  your  own  time. 

In  these  observations  the  Court  has  only 
looked  at  the  question  of  Orange  Associa- 
tion from  a  strictly  legal  point  uf  view,  but 
there  are  other  considerations  affecting  this 
orKanization  not  unworthy  your  attention, 
not  beyond  the  limits  of  ^  your  functions, 
considerations  not  unworthy  your  attention, 
although  you  may  perhaps  arrive  at  the  con- 
clusion that  the  eyidcnce  does  not  show  it  to 
be  an  illegal  association.  It  tends  to  a  breach 
of  the  peace,  and  not  the  less  so,  because  the 
object  of  the  members  is  not  to  commit  an 
assault  Its  latent  ndschief  consists  in  this 
that  it  is  proTocatiye.  It  is  the  commemoration 
of  the  victory  of  one  party  over  another  in 
a  civil  war.  Now  it  may  be  fidrly  asked  if 
it  is  wise,  if  it  is  generous  and  noble  to  cele- 
brate a  triumph  over  one's  fellow  countrymen 
for  an  event  which  took  place  nearly  two 
hundred  years  ago,  and  more  than  three 
thousand  miles  away.  If  it  is  wise,  it  is  a 
species  of  wisdom  unpractised  by  the  great 
conquering  nations  of  the  world.  Roman 
triumphs  were  celebrated  not  in  Britain  or  in 
Oaul  but  at  Bome,  to  gratify  the  victors,  not 
to  humiliate  the  vanquished,  and  when  a  Bus- 
sian  Prince  visited  the  English  arsenals  the 
Crimean  trophies  were  veiled.  If  Irishmen 
would  take  the  place  their  many  great  and 
generous  qualities  fit  them  for  among  the  pro- 
gressive races  of  the  world,  they  must  make  up 
their  minds  to  abandon  the  pastime  of  nagging 
each  other.  Probably  a  fidse  shame  prevents 
either  party  giving  up  its  pretentions,  like 
school-boys  engaged  in  a  foolish  quarrel,  bat  the 
more  manly  will  always  be  the  first  to  cease  to 
give  offence.  As  an  excuse  for  persistence  it 
is  sometimes  said  that  if  Orange  processions  are 
given  up  religious  processions  like  that  of  the 
Fete  Dieu  should  be  abandoned  also  ;  but  there 
is  no  parallel  between  the  two.  There  is  no 
harm  in  a  procession  properly  conducted.  It  is 
of  course  possible  that  a  procession  might  be- 
come so  inconvenient  as  to  necessitate  the  con- 
stant intervention  of  the  police,  just  as  is  the 
case  with  ordinary  traffic  in  the  crowded 
thoroughfares  of  Londen,  but  such  an  interrup- 


tion of  the  streets  of  Montreal  is  a  theoretical 
difficolty  at  the  present  moment  To  put  a 
religions  procession  on  the  same  fooling  ss  a 
procession  to  commemorate  the  12  th  of  Jul  j  is 
simply  to  display  intolerance,  and  surely  thost 
who  almost  ostentatiously  insist  on  their  Pro- 
testantism will  hardly  think  it  woith  their  while 
to  throw  overboard  the  doctrine  of  tolentioD 
when  it  is  practically  triumphant  in  the  world. 
One  might  as  well  say  that  a  funeral  procession 
should  be  forbidden. 

There  is  one  other  consideration  which  ought 
to  have  some  weight  with  Orangemen,  and  it  Ik 
that  the  Queen  has  discountenanced  Orsnge 
demonstrations  for  exactly  the  reasons  now  put 
forth.  Naturally  the  sovereign  of  Saxon,  Nor- 
man and  Celt  can  feel  no  delight  in  the  perpe- 
tuation of  differences  of  this  sort,  and  no  man 
truly  loyal  can  feel  otherwise  than  the  Queen 
does  on  this  matter.  The  present  moment, 
when  the  daughter  of  Our  Sovereign  is  aboutto 
take  up*  her  abode  amongst  us,  in  order  to  draw 
more  closely  together  the  ties  of  love  and  affec- 
tion ^hich  unite  us  to  the  empire,  would  seem 
to  be  peculiarly  appropriate  for  abandoning  a 
distinction  which,  I  am  persuaded,  msrks  no 
real  difference  in  the  sentiment  of  lojtltj 
which  animates  the  great  mass  of  Her  Mijesty's 
subjects,  whatever  their  creed  may  be. 


GENERAL  NOTES, 

Tn  LoBO  Chamcillor.  »-  Intelligence  has 
been  received  by  cable  that  the  Lord  Chancel- 
lor of  England  has  been  advanced  a  step  in  the 
Peerage,  under  the  title  of  Earl  Cairns  and  Vis- 
count of  Qarmoyle. 

Bbtirbmint  or  thi  BBaisTaAJt-QiNiiu.i'.— The 
first  and  only  Begistrar-General  of  Great  BritsiOf 
Major  Qraham,  is  about  to  retire.  A  noble  man 
and  meritorious  is  the  gallant  Migor ;  and  he 
will  take  with  him  from  Somerset  House  honor 
more  than  falls  to  the  lot  of  ordinary  civil  ser- 
vants. To  him  is  due  the  organisation  of  the 
most  perfect  vital  statistical  system  in  the 
world ;  and  the  great  census  operations  from 
1841  to  1871,  both  inclusive,  were  under  his 
able  superintendence. 

The  death  of  Judge  Keogh,  whose  mental  de- 
rangement was  recently  noticed,  has  l)een 
announced.    It  took  place  at  Bonn. 
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WEARING  APPAREL. 

A  point  of  some  interest  in  insolvency  mat- 
ters came  before  the  Judge  of  the  County  Court 
of  Middlesex,  (Ont.)  a  short  time  ago.  The 
insolvent,  one  Sanborn,  having  retained  an  ex- 
pensive watch,  valued  at  $150,  an  application 
was  made  under  the  143rd  section  of  the  Act  of 
1875,  for  an  order  to  require  him  to  deliver  up 
the  article  to  the  assignee.  The  application 
was  opposed,  on  the  ground  that  this  watch, 
which  the  insolvent  bad  been  in  the  habit  of 
wearing  on  his  person,  came  under  the  head  of 
necessary  and  ordinary  wearing  apparel.  In 
support  of  this  pretension,  the  County  Court 
Judge  was  referred  to  the  definition  of  the  word 
*(  apparel "  as  given  in  Worcester's  Dictionary 
and  elsewhere,  from  which  it  was  argued  that 
the  word  comprised  not  only  clothing,  but  also 
such  ornamental  things  as  are  usually  wum. 
The  Judge  gave  the  case  serious  consideration, 
and  while  rejecting  the  application,  viewed  it 
with  so  much  indulgence  that  he  ordered  the 
costs  to  be  paid  out  of  the  estate.  He  pointed 
out,  however,  the  obvious  objection  to  a  pre- 
tension such  as  that  put  forward  on  behalf  of 
Sanborn.  "  For  instance,"  he  remarked,  <<  a 
person  perceiving  that  insolvency  was  likely  to 
overtake  him,  might  invest  a  large  portion  of 
his  funds,  or  indeed  in  some  cases,  he*  might 
readily  invest  all  his  assets,  in  the  purchase  of 
a  costly  watch,  set  with  costly  jewels,  and 
claim  to  have  it  exempted  from  the  control  of 
the  assignee,  and  thus  preserve  his  property 
from  his  creditors.  Perhaps  so  gross  a  case 
might  come  within  the  domain  of  fi'aud,  and  in 
this  way  the  insolvent  might  be  reached.  But 
it  is  easy  to  see  how  a  very  large  expenditure 
could  be  incurred  in  the  purchase  of  a  valuable 
watch,  and  secured  to  the  insolvent,  if  in  all 
cases  a  watch  can  be  said  to  be  a  necessary  and. 
ordinary  article  of  apparel.  In  this  case  the 
insolvent's  estate  will  pay  20  cents  in  the  dol- 
lar, and  previous  to  his  final  collapse  he  com- 
pounded with  his  creditors  for  60  cents  in  the 
dollar.    Some  eight  months  previous  to  the 


composition  he  became  the  purchaser  of  this 
watch,  which  he  values  at  $150.  Now -was  this 
watch  such  an  article  as  in  ordinary  c|sea 
would  be  worn  by  a  person  in  his  condition  ?  I 
think  it  is  not  reasonable  that  a  man  pecuniari- 
ly situated  as  he  was,  should  have  $150  invest- 
ed in  a  watch.  Neither  is  it  shown  that  there 
was  any  necessity  for  his  having  a  watch  at  all. 
Nothing  more  is  urged  than  the  usual  con- 
venience  of  a  watch  to  any  one.  If  this  was  a 
common  inexpensive  watch,  I  should  feel  dis- 
inclined to  accede  to  this  petition.  But  the 
words,  necessary  and  ordinary,  must  be  taken 
to  hare  a  relative  signification.  That  is  to  say, 
this  meaning  must  be  governed  by  comparison 
and  by  circumstances.  SpUxen  v.  Chaffer^  14 
C.B.,  N.B ,  714,  shows  that  there  is  a  substantial 
distinction  between  wearing  apparel  and  neces- 
sary wearing  apparel.  In  this  case  I  feel  myself 
compelled  to  look  to  the  reasonableness  of  the 
thing,  otherwise  a  man  might,  as  I  have  said, 
invest  a  very  large  sum  in  a  watch,  or  it  might 
be  in  a  diamond  pin,  or  some  such  article,  and 
claim  to  have  the  article  exempted,  thus  open- 
ing the  door  to  a  fraud  upon  his  cr  d iters." 

There  are  some  parts  of  the  world  in  which 
people  consider  themselves  dressed  en  Hgle  if 
they  have  on  a  necklace  or  a  watch,  and  nothing 
else.  Before  the  courts  of  those  countries,  if 
they  have  any,  Mr.  Sanborn's  pretension  might 
not  appear  unreasonable.  But  as  our  laws  and 
customs  permit  insolvents  to  retain  more  sub- 
stantial clothing,  we  take  the  County  Judge's 
decision  to  be  a  perfectly  sound  one. 


INEQUALITIES  OF  THE  BANKRUPT 

SYSTEM. 

On  one  of  the  last  days  of  the  Parliamentary 
Session,  in  England,  Mr.  Macdonald  placed  the 
following  notice  on  the  order  book  of  the  House 
of  Commons  : — "  To  call  the  attention  of  the 
House  to  the  inequality  of  the  existing  bank- 
ruptcy laws ;  and  to  move,  <  That  flo  alteration 
of  the  bankruptcy  laws  can  be  satisfactory 
which  does  not  afford  to  the  wage-earning  clas- 
ses a  cheap  and  easy  mode  of  arranging  with 
creditors,  in  a  like  manner  as  the  upper  or  com- 
mercial classes.'  "  Mr.  Macdonald  is  no  doubt 
puzzled  by  the  strange  sight  of  the  wage-eam- 
tng  class  struggling  and  pinching  in  order  to 
make  both  ends  meet,  in  other  words,  to  pay 
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twenty  shillings  in  the  pound,  while  persons  in 
trade  can  indulge  in  every  laxnry  and  live  with 
the  greatest    ostentation    during    the    twelve 

4 

months  preceding  the  collapse,  and  finally  set- 
tle their  dehts  at  a  farthing  in  the  hundred 
pounds.  We  agree,  however,  with  the  London 
Econamistf  that  «  a  raising  of  the  standard,  not 
a  lowering,  is  the  thing  really  wanted  ;  the  eva- 
sion of  debts  should  be  made  more  difficult,  not 
less  difficult."  "It  is  quite  true,"  the  same 
journal  semarks,  "that  men  of  the  working 
classes  are  under  this  difficulty,  that  if  thry 
cannot  scrape  together  sufficient  to  pay  the 
stamp  duty  and  solicitors'  charges  they  cannot 
avail  themselves  of  the  provisions  of  the  Bank- 
ruptcy Act.  A  trader  may  be  quite  as  insolvent 
as  a  bankrupt  labourer,  and  even  more  dis- 
honest, but  if  he  can  meet  the  needful  expense, 
he  can  obtain  a  discharge  from  his  liabilities  by 
filing  a  liquidation  petition,  which  the  poorer 
man  from  his  very  poverty  is  unable  to  do. 
Thus  one  man  may  fiiil  for  £70,000  or  X80,000, 
and  get  off  scot  free  without  paying  a  single 
penny  to  his  creditors ;  while  another  man  who 
possibly  owes  £10  may  have  to  struggle  on  in 
the  direst  poverty,  and  perhaps  have  his  goods 
seised  in  execution  besides,  until  he  has  paid 
20s.  in  the  pound.  Mr.  Macdonald's  motion 
curiously  marks  the  very  unsatisfactory  state  of 
feeling  which  the  existing  state  of  the  law  and 
the  facility  with  which  the  pajrment  of  debts 
can  be  evaded  has  produced  in  the  public 
mind." 


BEPOETS  AND  NOTES  OF  CASES. 

SUPERIOR  COURT. 

Montreal,  Sept.  30, 1878. 

JOBVSON,  J. 

KAm  V.  Wright  et  al. 

Fartnsrthip  Adventure — Tendering  far  a  CorUract 
— Termination  qf  Partner thip  Interest. 

The  plaintiff  and  another  entered  into  a  partnership 
with  the  two  defendants  to  tender  for  some  dredging 
and  harbor  works.  Their  tender  and  supplementary 
tender  were  not  accepted,  and  the  defendants  subse- 
quently took  a  sub-contract  from  another  person 
whose  tender  (supplementary  tenders  having  been  ask- 
ed for)  had  been  accepted. 

HM,  that  the  rejection  of  the  tender  put  an  end  to 
the  partnership  interest  of  the  parties  making  it,  there 
being  no  eridence  that  the  rejection  was  improperly 


brOQght  about  by  the  defendants ;  and  the  Utter  wtn 
not  preclnded  from  taking  a  sub-eontraot  for  their  in- 
dividual benefit  for  the  same  work. 

Johnson,  J.  This  was  a  very  long  case,  and 
there  were  a  great  many  witnesses  heard—and 
a  great  many  letters  produced;  but  after  all 
perhaps  the  leading  fietcts  are  few,  and  the  points 
to  be  decided  are  simple.  The  plaintiff  in  s 
gentleman  residing  in  Montreal,  and  the  de- 
fendants are  Mr.  Wright,  of  New  Tork,  and  Mr. 
Moore,  of  Portland,  Me.,  well  known  public 
contractors. 

In  January  1877,  the  Quebec  Harbour  com- 
missioners invited  tenders  for  the  construction 
of  some  public  works  about  the  harbor  ther&— 
which  I  need  not  specify  with  particnlaritj, 
except  to  say  that  among  these  works,  which 
were  of  an  extensive  character,  there  was  som') 
dredging  of  a  difficult  kind.  These  works  were 
described  in  the  specifications  as  to  be  seen  at 
the  office  of  the  commissioners,,  and  parties 
tendering  were  to  furnish  the  names  of  two 
sureties  for  $50,000,  and  deposit  an  accepted 
bank  cheque  for  $3,000. 

The  important  allegations  of  the  plaintiff  are 
that  about  the  27th  January,  1877,  at  Mootreal, 
he  and  a  Mr.  Angus  McDonald,  and  the  two 
defendants,  made  a  partnership,  each  hsnog 
one  fourth  interest — and  that  the  objects  of 
this  partnership  were  to  tender  for  and  to  con- 
struct these  works,  particularly  the  dredging ; 
and  the  duration  of  the  partnership  was  to  be 
the  time  necessary  for  their  construction.  Mr. 
McDonald  subdivided  his  share  with  his  two 
sons — but  that  is  immaterial ;  and  the  firm  wss 
Moore,  Wright  k  Co.,  and  in  that  name  the 
tender  was  made  on  the  31st  of  January.  Sup- 
plementary tenders  were  afterwards  asked  for 
by  the  commissioners,  and  notice  given  to  the 
parties  who  had  tendered,  of  whom  there  were 
several,  besides  the  plaintiff  and  his  partners, 
and  among  them,  a  Mr.  Peters. 

On  the  13th  of  March,  (the  supplementary 
tenders  being  required  by  the  26th),  the  plaintiff 
and  McDonald  communicated  with  the  defend- 
ants, and  sent  them  a  blank  form  of  supple- 
mentary tender,  which  they  sent  back  from 
Portland  to  Montreal,  to  be  signed  by  the  sure- 
ties, which  was  done ;  and  it  was  agreed  to 
reduce  the  original  tender  by  $30,000  to  $60,000, 
and  the  defendants  were  empowered  to  set  for 
the  plaintiff  and  for  the  firm,  and  make  the  sup- 
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plementary  tender  on  the  most  adyantageous 
terms  that  could  be  got^  and  to  telegraph  to 
McDonald  if  necessary.  The  plaintiff  lays 
stress  upon  the  fact  that  at  this  stage  in  the 
proceedings,  the  defendants  without  his  or  his 
co-partners'  knowledge,  gave  directions  that 
the  answer  from  the  department  was  to  he  ad- 
dressed to  Moore,  Wright  Sc  Co.,  Portland,  Me., 
and  that  they  somehow  got  wind  of  this  gentle- 
man,Peters,  haying  the  hest  chance  of  obtaining 
the  contract;  and  the  £ftct  or  the  theory  upon, 
which  the  present  action  is  hased,  is  in  short 
that  the  defendants  showed  Peters  the  figures 
of  their  tenders  so  as  to  enable  him  to  get  the 
contract,  and  share  the  dredging  with  them,  cut- 
ting out  the  plaintiff  and  his  co-partners  from 
all  participation  :  That  is  to  say,  the  plaintiff 
maintains  that  while  the  partnership  hetween 
himself,  McDonald  and  the  defendants  still  ex- 
isted, they,  the  defendants,  betrayed  the  con- 
fidence placed  in  them  hy  their  co-partners,  and 
got  for  themselyes  alone  what  all  were  equally 
entitled  to ;  and  he  therefore  hrings  his  action  of 
damages  for  this  yiolation  of  an  essential  con- 
dition of  this  as  of  all  other  partnerships  ;  and 
ho  lays  his  damages  at  $25,000  —  measuring 
them  by  his  share  of  the  supposed  profits. 

The  plea  admits  the  tender  and  the  supple- 
mentary tender,  and  then  sets  up  suhstantially 
that  the  tender  made  by  the  defendants  and 
their  co-partners  was  not  accepted,  and  they 
hecame  perfectly  free  after  its  rejection,  to  take 
a  sub-contract  under  Peters  who  got  the  con- 
tract from  the  commissioners ;  and  that  though 
they  appear  as  co-partners  of  Peters,  that  course 
was  taken  at  the  suggestion  of  the  commission- 
ers or  engineers  to  facilitate  direct  payment  to 
them  instead  of  their  being  paid  through  Peters ; 
and  they  deny  all  imputations  of  fraud  or  false 
dealing  towards  the  plaintiff  and  McDonald, 
adding  that  though  they  were  not  at  all  held 
to  do  so,  they  actually  inyited  the  plaintiff  and 
McDonald  to  join  with  them  in  their  sub-con- 
tract^ but  neyer  g^t  their  answer  until  after 
they  had  completed  their  arrangements  with 
Peters,  when  it  was  too  late  to  make  new  ones 
with  the  plaintiff  or  McDonald. 

Now  I  haye  said  that  the  correspondence  and 
the  eyidence  are  yery  long ;  but  it  is  obyious  that 
there  are  only  two  points  upon  which  the  case 
rests  : — 

1ft.  The  fraud  and  fidse  representations  to 


the  harbour  commissioners  charged  against  the 
defendants  ; 

2nd  The  duration  of  the  agreement  as  to 
the  tender. 

Of  course  the  second  depends  in  great  meas- 
ure upon  the  first,  for  if  the  rejection  of  the 
tender  made  by  plaintiff  and  his  associates  was 
the  consequence  of  fraudulent  representations 
by  the  defendants  as  charged  in  the  declara- 
tion :  If  they,  the  defendants,  gaye  the  commis- 
sioners to  understand  that  they  and  their  asso- 
ciates had  withdrawn ;  if  they  gave  Peters  the 
figures  of  their  tender  so  as  to  &cilitate  his 
getting  the  contract,  and  with  a  view  to  their 
own  benefit  to  the  exclusion  of  their  associates; 
in  one  word,  if  they  themselvtts  are  the  cause 
of  the  rejection  of  their  own  tender  for  their 
own  personal  profit,  and  to  get  an  advantage 
over  their  co-partners,  they  may  be  said  to  haye 
got  for  themselyes  what  ought  to  have  been  got 
for  the  partnership,  and  to  haye  got  it  impro- 
perly— so  that  they  cannot  profit  by  it  at  the 
expense  of  the  others. 

There  can  be  no  doubt  that  the  position  of 
the  defendants  is  impregnable  if  it  is  true.  If  the 
tendei  of  the  plaintiff  and  his  co-partners  was 
bond  fide  rejected,  there  was  an  end  of  the  ob- 
jects of  the  agreement  between  them.  The 
plaintiff  does  [not  deny  this.  He  admits  that 
the  defendants  would  have  had  perfect  li- 
berty of  action  after  the  rejection  of  their  com- 
mon tender,  if  that  rejection  had  not  in  fact 
proceeded  from  them,  and  been  suggested  for 
their  own  individual  objects  in  yiolation  of  the 
rights  of  the  other  parties ;  but  he  puts  his  case 
on  the  distinct  ground  of  deceit,  and  conse- 
quent profit  made  by  breach  of  the  partnership 
agreement.  I  have  paid  every  attention  in  my 
power  to  the  evidence,  and  to  the  arguments 
adduced  from  the  correspondence.  There  was 
'something  perhaps  to  excite  Mr^ Kane's  sur- 
prise and  eyen  suspicion,  until  it  was  explain- 
ed ;  but  I  must  say  that  I  feel  the  weight  of 
eyidence  is  with  the  defendants.  The  plaintiff 
appears  to  haye  acted  in  the  most  honorable 
and  confiding  manner  throughout :  to  haye 
done  all  that  could  be  expected  of  him  as  one 
of  those  who  tendered — in  the  way  of  exerting 
himself  tp  the  utmost  for  the  benefit  of  those 
associated  with  him,  and  was  no  doubt  disap- 
pointed at  the  result ;  but  it  is  impossible  to 
condemn  these  defendants  for  haying  withdrawn 
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the  tender,  and  conspired  with  Peters  to  the 
injury  of  their  partners,  and  got  what  thej 
could  for  themselves,  without  clear  evidence  to 
the  point ;  and  here  it  falls  far  short  of  that.  It 
would  even  seem  that  the  defendants  felt  for 
the  plaintiflfs  disappointment^  and  tried  to  give 
them  a  share  along  with  themselves  in  the  sub- 
contract with  Peters;  but  that  fell  through 
without  any  apparent  &ult  of  theirs.  There 
cannot  be  a  doubt  in  my  mind  that  the  rejection 
of  the  first  tender  put  an  end  to  the  interest  of 
the  parties  making  it,  unless  that  rejection  was 
'  deceitfully  brought  about  by  the  defendants, 
of  which  I  do  not  see  sufficient  evidence. 

Action  dismissed  with  coats. 

Oirouardj  Q.  C,  for  plaintiflf. 
Bethune  ^  Bethunej  for  defendant. 


Montreal,  Sept.  25, 1878. 

Johnson,  J. 

Pbbntioi  v.  Thx  Gbaphic  Co. 

CotUf  Security /or — Domicile — iSendlsnee— 29  C,C. 

It  is  not  eufBcienti  to  entitle  a  defendAnt  to  seourity 
for  costs,  to  allege  that  the  plaintiff  has  left  his  **donki- 
oile"  in  the  Province  of  Quebec. 
Johnson,  J.   Two  of   the  defendants  move 

for  security  for  costs.  I  thought  at  first  that 
the  question  would  be  whether  the  plaintiff  re- 
sided in  Lower  Canada  or  not,  and  I  gave  myself 
some  trouble  to  rtfer  to  notes  and  authorities 
on  the  distinctioQ  between  domicile  and  resi- 
dence. In  mobt  of  these  cases  the,  circum- 
stances have  to  be  looked  at  to  see  if  the  liabil- 
ity to  give  security  exists.  The  parties  here, 
however,  bave  given  tiiemselves  the  trouble  to 
make  affidavits  that  are  of  no  use,  for,  on  turn- 
ing to  the  terms  of  the  motion,  I  see  that  the 
only  ground  taken  is  that  the  party  has  left  his 
domicile  in  the  Province  of  Quebec  and  bas 
now  no  domicile  there.  The  29th  art.  C.  C 
does  not  require  domicile,  but  only  residence, 
and  though  domicile  does  not  exclude  residence, 
residence  does  certainly  not  extend  to  include 
domicile.  Motion  rejected. 

J,  L.  Moine  for  plaintiff. 

T,  W.  RUchiej  Q.C\  for  defendants,  SimpEon 
and  Stephen  moving. 


BiAUOBT  V.  Thb  Citt  of  Montbkal. 

Ajueament — KepreterUation  by   AgetUr^Appeal 
/rom  Recorder — Juriediction, 


1.  The  Assessors  of  Montreal  may,  in  their  dis- 
cretion, hear  complaints  made  by  the  agents  of  the 
proprietors  interested. 

2.  On  an  appeal  from  the  jndgment  of  the  Reooider 
in  an  assessment  case,  the  Coort  cannot  hear  eridenee 
and  give  a  final  judgment  on  the  merits. 

Johnson,  J.   The  petitioner  was  assessed  on 
certain  real  estate  for  1877-8,  and  petitioned  for 
a  reduction  of  $664.80  as  required  by  the  statute, 
and  sput  his  agent  to  the  office  ( f  the  aasesson 
to  represent  him  by  special  power  of  attorney, 
and  be  was  examined  by  the  assessors,  and  they 
revisited  the  property  and  made  certain  reduc- 
tions. Then  the  case  came  btfore  the  Becorder's 
Court  in  due  course  under  the  77  sec.  of  the 
37  Vic.  c.  51,  sub-section  4,  and  the  learned 
Recorder  refused  to  hear  the  proof  on  the  ground 
that  the  party  complaining  had  not  appeared 
before  the  assessors  as  required  by  the  law.    The 
assessors  were  public  officers,  and  took  the 
evidence  and  examination  of  the  agent  in  their 
discretion,  and  I  do  not  see  that  they  did 
wrong.    The  agent  and  manager  of  a  large 
estate  of  immense  value  like  this  would  pro- 
bably know  more  about  the  matter  than  the 
owner.    Therefore,  the  learned  Recorder  ought, 
I  think,  to^have  heard  the  evidence.     The  point 
was  before  Mr.  Justice  Torrance   before,  and 
he  decided  it  in  the  same  way  ;  but  that  is  not 
the  difficulty  in  the  case.    The  Act  says  that 
any  one  dissatisfied  with  the  judgment  of  the 
Recorder  in  such  matters  may  come  here  by 
summary  petition,  and  all  the  papers  are  to  be 
sent'  before]  this  Court,  and  after  hearing  the 
petitioner,  the  Court  is  to  give  such  order  as  to 
law  and  justice  shall  appertain.    Acting  upon 
this,  or  upon  the  view  be  took  of  this  provision 
of  the  statute,  the  plaintiff's  attorney  got  a  day 
fixed  for  proof;  though  I  had  some  doubts  at 
the  time  about  it,  I  allowed  (he  witnesses  who 
were  present  to  be  examined — subject,  however, 
to  the  objection  made  by  the  counsel  of  the 
Corporation.    I  have  now  considered  the  case, 
and  I  think  the  only  order  I  can  make  is  to 
fsend  the  case  back  to  the  Recorder  to  hear  the 
evidence  and  the  case  on  the  merits.    The 
statute  gives  me  no  distinct  power  to  hear  and 
determine  the  case  upon  the  evidsnce  *,  it  only 
says  the  papers  are  to  be  sent  here  and  the 
petitioner  is  to  be  heard.    The  general  wordSi 
<<  make  such  order  as  to  law  and  justice  may 
"  appertain,"  do  not  include  the  power  of  giving 
final  judgment  on  the  merits  and  proof.    The 
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Beoorder  is,  I  think,  the  proper  person  to  deal 
with  this  subject,  and  the  order  is  that  that 
officer  shoold  proceed  alter  notice  to  the  parties, 
as  provided  by  the  statute,  to  hear  the  evidence 
and  give  his  judgment  on  the  petition  for  re- 
duction. 

A,  Dalbee  for  petitioner. 
M,  Roy^  Q.Cf  for  defendants. 


Montreal,  Sept.  30,  1878. 

Raixyills,  J. 

Qramd  Trvsk  RAawAY  Co.  v.  Tei  Citiuns' 

IwsuRAircs  Co. 

•  Ouaraniee  Bond — Negligtmce, 

An  employee  of  the  Oraad  Tnmk  Railway  left  a  sum 
of  $22,000  in  an  open  bag  in  hia  room  while  he  went  to 
lunch.  He  had  a  desk  with  looked  drawers  and  a 
Btrons  metal  box  in  the  room  appropriated  for  his  use. 
There  was  also  a  safe  ranlt  in  the  building.  The 
money  disappeared  while  he  was  at  lunoh.  J9eU,  that 
it  was  for  the  defendants  to  prove  that  the  money  had 
been  8tolen,and  even  if  such  pmofhad  been  made,  there 
was  fault  and  nesligence  on  the  employee's  part4n  fail- 
ing to  lock  up  the  money,  sufficient  to  bring  the  loss 
within  the  terms  of  the  guarantee  bond  cited  below, 
and  his  employers  were  entitled  to  recover. 

Bainvilub,  J.  The  plaintifb  claim  from  the 
defendants  the  sum  of  $22,077.  By  their  de- 
claration they  allege  that  on  the  1st  of  April, 
1869,  the  defendants  issued  a  policy  in  their 
favor  for  $25,000,  guaranteeing  David  Faulkner, 
then  in  the  employ  of  the  plaintifis  as  pay- 
master. That  on  the  22nd  June,  1877,  while 
this  policy  of  assurance  was  still  in  force  by  re- 
newals, Faulkner  received  a  check  for  $22,- 
489.45,  which  he  cashed  at  the  Bank  of  Mont- 
real, but  had  not  remitted  this  sum,  with  the 
exception  of  $411.65,  leaving  a  balance  of  $22,- 
077,  for  which  he  had  not  accounted.  That 
under  the  policy  in  question  the  defendants  are 
responsible  for  this  money,  and  the  plaintiffs 
therefore  conclude  that  the  defendants  be  con- 
demned to  pay  them  said  sum.  To  this  action 
the  defendants  plead  that  in  fact  Faulkner  had 
received  the  money  firom  the  Bank,  that  he 
took  it  to  a  room  appropriated  to  his  use  in  the 
plaintifb'  offices,  that  he  put  it  in  his  desk  in 
said  room,  this  place  being  as  safe  as  any  other 
in  said  office,  and  being  where  he  *was  ac- 
customed to  put  sums  of  money  received  by 
him  as  paymaster,  and  this  to  the  plaintiffs' 
knowledge.  That  by  the  custom  and  rules  of 
the  plaintiffs,  Faulkner  had  a  right  to  a  certain 


time  in  the  middle  of  the  day  to  take  his  lunch, 
and  that  on  the  day  in  question,  after  having 
thus  put  away  the  money,  he  left  his  office,  to 
go  to  lunch,  and  locked  the  door.    That  on  his 
return  after  a  short  absence,  he  found  the  door 
of  his  office  unlocked,  and  $22,077  had  been 
stolen.    That  Faulkner  acted  with  all  requisite 
prudence,  and  if  the  plaintifis  suffered  a  loss  it 
was  through  their  own  fault  in  not  providing  a 
safe  place  for  the  deposit  of  moneys  which 
Faulkner  might  have  in  his  hands.    To  this 
plea   the    plaintiffs   answered   specially   that 
Faulkner  had  not  followed  the  rules  of  the 
company ;  that  he  had  acted  imprudently  in 
leaving  so  large  a  sum  in  his  room ;  that  he 
had  at  his  disposal  a  nietal  box  in  which  he 
might  have  deposited  the  money  ;  that  he  had 
also  a  desk  with  lock  drawers,  where  he  might 
have  put  it,  and,  lastly,  that  there  was  a  vault  in 
the  building  where  he  was  bound  to  place  mo- 
neys that  he  receiyed.    On  the  issue  thus  joined 
the  parties  went  to  evidence,  after  giving  admis- 
sions of  the  principal  facts  up  to  the  time  of 
the  alleged  theft.    The  defendants'  evidence 
consists  chiefly  in  the  deposition  of  Faulkner, 
who  establishes  the  fiacts  as  he  related  them  at 
first,  that  is  to  say,  that  he  had  been  the  victim 
of  a  theft.    The  plaintifis  on  their  side  have 
proved  the  &cts  alleged  in  their  special. an- 
swer, that  is,  that  there  was  in  Faulkner's  room 
a  lock  desk ;  that  he  had  a  strong  metal  box 
for  his  exclusive  use,  and  that  there  is  a  safe 
vault  in  the  building  occupied  by  plaintifis. 
One  of  the  witnesses  states  that  Faulkner  had 
the  key  of  this  box,  and  that  he  gave  it  to  him 
only  after  his  discharge,  and  another  establishes 
that  it  would  have  taken  ten  or  fifteen  minutes 
to  opep  this  box  by  force,  and  that  it  could  not 
have  been  done  without  making  considerable 
noise.    Such  are  the  facts  of  the  case.    Let  us 
settle  first  the  legal  position  of  the  parties.   To 
what  were  the  defendants  bound  by  the  policy  7 
Did  they  guarantee  only  the  fidelity  and  honesty 
of  Faulkner,  or  did  they  guarantee  his  acts  and 
faults  ?    Let  us  see  the  terms  of  the  contract. 
It   guarantees  that  <<the  said    employi  shall 
honestly,  diligently,  and  fisuthfuUy  discharge 
and  transact  the  duties  devolving  upon  him. . . 
and  shall  faithfully  account  for,  and  pay  over 
to  the  said  Railway  Company  all  such  moneys . 
as  he,  the  said  tmplajfi,  shall  receive  for  qt  from 
the  said  Company. . . .  and  in  default  thereof 
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that  the  said  Company  (defendants)  shall  in- 
demnify the  said  railway  against  all  loss  and 
damage,  costs  and  expenses  which  the  said 
Railway  Company  shall  sustain  or  incur  by 
reason  of  any  aet,  matter  or  thing  what$oeverj  done 
or  eommiUed  or  omitted  to  be  done  by  the  said 
employ^  in  or  arising  out  of  his  said  employ- 
ment, and  for  which  the  said  employ^  shall  be 
liable  by  law,  to  indemnify  the  said  Railway 
Company."  The  defendants  in  the  terms  of 
this  contract  are  therefore  bound  as  sureties  of 
Faulkner,  and  responsible  in  the  cases  in  which 
Faulkner  would  be.  They  are  liable  therefore 
for  his  acts  and  faults,  whether  of  commission 
or  omission,  as  well  as  for  his  fidelity.  Now, 
what  is  the  responsibility  of  Faulkner  ?  It  is 
regulated  by  Arts.  1072  and  1200  of  our  Civil 
Code.  Art.  1072  says  the  debtor  is  not  bound 
to  pay  damages  and  interest  when  the  inexecu- 
tion  of  the  obligation  is  caused  by  eae/ortvit  ou 
force  meu'euret  without  any  fault  on  his  part. 
Art.  1200  says  when  the  thing  perishes  or  the 
delivery  becomes  impossible,  without  the  act 
or  fiauit  of  the  debtor,  the  obligation  is  exting- 
uished. The  debtor  is  bound  to  prove  the  "  cas 
fortuit"  which  he  alleges.  (His  Honor  cited 
Demolombe  on  Obligations,  T.  1,  No.  660  ; 
T.  6,  No.  765-769,  and  Larombi&ro,  T.  l,p.  637, 
and  continued :)  It  is  in  accordance  with  this 
doctrine  that  I  decided  the  case  of  SouUere  v. 
Lagarutf  reported  in  Lower  Canada  Jurist,  Vol. 
21|  p.  104.  In  that  case  I  gave  Judgment  in 
favor  of  defendant,  who  was  a  pawnbroker,  be- 
cause he  proved  that  he  had  guarded  the  things 
with  the  care  of  a  good  father  of  a  fiunily,  and 
that  the  theft  took  place  under  circumstances 
which  no  human  prudence  could  foresee.  It 
was  on  the  same  principle  that  the  case  of 
Martin  i'  Qravel  was  decided  by  the  Courts  of 
this  country,  and  even  by  the  Privy  Council. 
From  the  exposition  of  these  principles,  it  is 
easy  to  conclude  that  the  procedure  in  this 
case  is  perfectly  regular,  and  that  the  defend- 
ants' objection  that  the  plaintiffs  were  attempt- 
ing to  make  a  new  action  by  their  il^ecial 
answer,  in  alleging  facts  of  negligence  on  the 
part  of  Faulkner — facts  which  should  have 
been  alleged  in  the  declaration,  is  unfounded. 
Why,  in  fact,  should  the  plaintiffs  have  answer- 
ed in  advance  a  plea  which  might  not  have 
been  filed?  It  was  incumbtiut,  therefore,  on 
the  defendants  to  prove  that  the  sum  in  ques- 


tion had  been  stolen,  and  the  theft  had  taken 
place  without  any  &ult  on  Faulkner's  part  To 
prove  the  theft,  the  defendants  have  only  the 
testimony  of  Faulkner,  who  is  not  an  incompe- 
tent witness,  but  who  is  greatly  interested  in 
the  suit,  because  the  defendants  have  a  reooune 
against  him  if  they  are  condemned.    His  in- 
terest, according  to  Art.  262,  C.  P.,  affects  only 
the  degree  of  credit  to  be  accorded  to  his  tei- 
timony.    I    must,   therefore,    appreciate  this 
evidence,  and  I  cannot  find  legal  proof  of  • 
theft  in  the  mere  evidence  of  Faulkner,  desti- 
tute as  it  is  of  all  proof  of  circumstances.   I 
have  no  legal  proof,  though  I  have  amoral  con- 
viction, and  though  I  have  no  doubt  of  the  hon- 
esty and  fidelity  of  this  unhappy  Faulkner.  Bat, 
supposing  that  the  theft  was  proved,  I  have  eri- 
dence,  even  according  to  Faulkner's  own  ac- 
count, that  he  acted  with  imprudence,  and  that 
if  a  theft  was  committed  it  was  the  result  of 
his  fault.    It  is  sufficient  to  state  the  &ct  of  a 
man  having  a  desk%>cking  with  a  key,  a  metal 
box  for  his  exclusive  use  also  locking,  and  a 
safe  in  the  building,  leaving  on  the  floor  of  the 
room,  in  a  mere  bag,  not  closed,  a  som  of 
$22,000,  and  quitting  the  room  for  30  or  40 
minutes,  to  establish  both  imprudence  and  ne- 
gligence.   Did  he  lock  the  door  of  his  room? 
He  swears  that  he  did,  but  when  he  retomed 
the  door  was  open,  without  its  having  been 
forced.    It  might  have  been  opened  with  a 
false  key.    But  it  is  Just  this  that  shows  the 
imprudence  of  Faulkner.    I  am  of  opinion  that 
the  defendants  have  not  proved  their  plea  of 
eae  foriuU^  and  the  plaintiffs  must  have  jndg- 
ment. 

O,  Macrae^  Q.  C,  for  plaintifb. 

Ahhotl^  Tait,  Wotherepoon  #  Abbott,  for  de- 
fendants. 


COURT  OF  REVIEW. 

Montreal,  Sept.  30, 1878. 

JOHNBOV,  ToMtAHOX,  RaIHVILLB,  JJ. 

Dupcis  V.  RAOiva. 

Sale  to   two   Person*  Sueceeeively — Poteutio^-^ 

Art.  1027  a  C. 

When  a  i>arty  has  obliired  himself  saooflflarely  to 
two  persons  to  deliyer  to  each  of  them  a  moTeahls 
article,  that  one  of  the  two  who,  in  good  faith  on  hii 
part,  has  been  pat  in  actual  possession,  is  prefened 
and  remains  owner  of  the  thing,  althooffh  the  porebate 
by  the  other  was  anterior  in  date. 
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JuHirsoNi  J.  This  Buit  began  by  the  plaintifi 
revendicating  as  his  a  piano  in  the  hands  of  the 
defendant.  His  title  was  a  purchase  of  the  in- 
stniment  from  a  Madame  Foomier  on  the  13th 
April,  1877.  He  was  met  by  a  plea  alleging 
that  on  the  13th  November  the  defendant  had 
bought  the  piano  from  the  same  vendress,  and 
had  then  got,  and  since  kept  possession  of  it. 
The  plaintiff  answered  that  his  purchase  had 
been  anterior  to  that  of  the  defendant ;  that  the 
seller  had  no  power  to  sell  to  another  and  the 
second  sale  was  fraudulent  and  simulated.  The 
Judgment  dismissed  the  plaintifPs  action  on  the 
ground  that  the  first  buyer  never  got  possession, 
and  the  second  one  did,  while  no  bad  fiaith  was 
proved  against  him.  I  have  not  the  slightest 
doubt  that  this  is  a  correct  judgment,  and  such  is 
the  unanimous  opinion  of  the  Court.  Of  course, 
if  there  were  fr«ud  on  the  defendant's  part  it 
would  vitiate  his  possession,  which  is,  however, 
under  the  circumstances,  of  itself  title  until  the 
contrary  is  proved.  The  article  1027  clearly 
applies,  and  the  plaintiff  never  had  a  right  to 
revendicate  at  all,  his  recourse  being  evidently 
against  his  vendress  only.  I  may  add,  that  in 
my  view,  according  to  the  evidence,  it  may  be 
doubted  whether  it  was  ever  contemplated  that 
the  plaintiff  should  get  possession  at  all.  Judg- 
ment confinned.  I  may  observe  that  this  is 
not  the  case  of  purely  and  simply  title  by 
possession  acquired  from  a  non-proprietor.  It 
is  the  case  of  the  second  purchase  from  the 
same  vendor,  which  is  exceptional,  and  provided 
for  by  the  article  in  question. 

Judgment  confirmed. 

Ik  Lorimier  ^  Co,  for  plaintiff. 

Forget  ^  Forget  for  defendant. 

PARTNERS-^CLAIM  TO  PROFITS  MADE 

IN  SEPARATE  BUSINESS  CONTRARY 

TO  COVENANTS. 

The  Court  of  Appeal  has,  in  the  case  of  Dean 
V.  McDowell^  (31  L.  Bep.  N.  8.  862),  dealt  in  a 
question  of  extreme  importance  in  the  Law  of 
Partnership.  From  the  &cts  of  that  case  it 
appears  that  the  plalntiift  and  defendants  en- 
tered into  partnership  as  salt  merchants  and 
brokers,  and  by  the  articles  of  partnership  mu- 
tually covenanted  not  to  engage,  alone  or  with 
any  other  person,  directly  or  indirectly,  in  any 
trade  or  business  except  upon  the  account  and 


for  the  benefit  of  the  partnership.  Two  years 
before  the  expiration  of  the  partnership  by 
effluxion  of  time,  the  defendant  purchased  the 
business  of  a  firm  of  salt  manufacturers,  and 
kept  the  matter  secret  from  plaintiffs,  putting 
his  son  into  the  business  so  purchased  till  the 
expiration  of  the  partnership,  when  the  defend- 
ant openly  entered  into  the  business  of  salt 
manufocturing,  which  was  carried  on  in  the 
name  of  the  firm  from  which  he  had  purchasea 
it.  The  salt  manufactured  by  the  latter  firm 
continued  to  be  sold  on  commission  by  the 
plaintifiiB'  firm  till  the  expiration  of  the  part- 
nership, from  which  time  the  defendant  sold 
the  salt  himself,  without  employing  a  broker. 
The  plaintiffs  did  not  discover  the  trading  by 
the  defendant  till  after  the  expiration  of  the 
partnership,  whereupon  they  filed  a  bill  to 
make  the  defendant  accoimt  to  the  partnership 
for  the  profits  made  by  him  in  the  other  bus- 
iness daring  the  partnership,  and  they  subse- 
quently brought  an  action  against  him  in  the 
Chancery  Division,  claiming  that  his  interest 
in  the  other  business  formed  part  of  the  part- 
nership assets.  The  suit  and  action  were  heard 
together  by  the  Master  of  the  Rolls,  who  was 
of  opinion  that  the  plaintiffs  had  no  right  to  an 
account  of  the  profits,  but  that,  as  the  defendant 
had  committed  a  breach  of  his  covenant,  the 
bill  in  the  first  suit  must  be  dismissed  without 
costs ;  and  that  the  claim  in  the  second  action 
being  extravagant,  there  must  be  judgment  in 
it  for  defendant  with  costs.  His  Lordship 
pointed  out  that  two  clauses  relied  on  by  the 
plaintiffs  merely  amounted  to  this,  that  the  de- 
fendant would  devote  himself  diligently  to  his 
business  and  not  engage  in  any  trade  except 
the  partnership  business.  There  was,  however, 
no  covenant  that,  if  he  violated  these  clauses, 
he  was  to  account  to  the  partnership  for  the 
profits  made  by  him.  The  plaintiff  appealed. 
In  the  argument  on  appeal  a  number  of  cases 
was  cited.  It  will  suffice  for  oar  purpose  to 
touch  upon  a  few  of  them. 

The  bill  in  SoimtvUU  v.  Mackay  (16  Yes.  382) 
alleged  that  the  plaintiff  entered  into  an  agree* 
ment  with  the  defendant  for  shipping  goods  to 
Bussia  upon  their  joint  account,  one  of  the 
terms  of  the  agreement  being  that  neither  of 
them  should  send  any  goods  upon  their  separate 
accounts  to  A.  and  Co.,  or  to  any  other  person 
in  Busaia.    The  bill  pnyed  that  the  plaintiff 
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might  be  declared  MiUtied  to  a  moiety  of  the 
profits  of  all  goods  sent  by  the  plaintiff  and 
defendant,  or  by  the  defendant  sepafately,  to 
Bussia,  consigned  to  A  &  Co.,  or  to  any  other 
person ;  and  that  an  account  might  be  taken  of 
all  goods  sent  upon  the  Joint  account,  or  by  the 
defendant  upon  his  private  account)  to  such 
consignees.  The  defendant  put  in  an  answer 
which  admitted  the  agreement,  but  denied  that 
its  effect  was  to  prohibit  him  from  so  trading 
on  his  separate  account.  A  motion  was  subse- 
quently made,  calling  upon  the  defendant  to 
produce  his  books  and  papers  in  which  the  ac- 
counts were  contained.  Lord  Eldon  put  the 
result  of  the  case  thus :  The  plaintiff  contends 
that  the  meaning  of  the  partners  was  that  no 
trade  should  be  carried  on  with  Bussia  except 
on  the  joint  account  *,  alleging  that  the  defend- 
ant did,  in  fraud  of  that  agreement,  and  con- 
cealing the  faucij  carry  on  a  separate  trade  with 
yarious  persons,  insisting  that  this  conduct 
gave  the  plaintiff  a  right  to  a  moiety  of  the 
profits.  The  course  taken  by  the  defendant 
was  not  to  demur  or  plead,  but  to  state  by  an- 
swer that,  according  to  ihe  true  construction 
of  the  letters  containing  the  terms  of  the  agree- 
ment, he  had  full  liberty  to  carry  on  this  se- 
parate trade ;  that  afterward,  not  choosing  to 
rest  upon  that  any  longer,  he  carried  it  on  with 
the  leave  of  the  plaintiff.  His  Lordship  thought 
it  was  by  no  means  clear  as  to  the  conclusion 
of  fact  that  the  defendant  had  any  right  to 
trade  with  other  persons,  but  was  of  opinion 
that  he  had  no  right  to  trade  separately  with 
A.  k  Co.  He  mentioned,  however,  that  if  the 
answer  had  contained  a  clear,  positive,  unequi- 
vocal averment  of  the  plaintiff's  acquiescence 
and  permission,  the  question  whether  the  de- 
fendant was  bound  to  make  the  discovery  would 
fiurly  arise.  This  decision  is  useful  only  by 
reason  of  the  side  light  which  it  throws  upon 
the  question  under  discussion. 

£urt<m  V.  Wookey  (Mad.'A  G.  367)  is  an  au- 
thority for  the  proposition  that  a  person  who 
stands  in  a  relation  of  trust  or  confidence  to 
another  shall  not  be  permitted,  in  pursuance  of 
his  private  advantage,  to  place  himself  in  a 
situation  which  gives  him  a  bias  against  the 
due  discharge  of  that  trust  or  confidence.  The 
plaintiff  and  defendant,  who  keep  a  shop,  were 
in  partnership  to  deal  in  lapii  ealammarit.  In- 
stead of  paying  ready  monej  the  defendant  sup- 


plied to  the  sellers  goods  £com  his  shop,  and  in 
accounting  to  his  partner  charged*as  though  he 
paid  cash.    <<The  defendant,"  said  Vice-Cbsn- 
cellor  Leach,  «  stood  in  a  relation  of  trust  or 
confidence  toward  the  plaintiff,  which  made  it 
his  duty  to  purchase  the  lapis  caUminarit  at  the 
lowest  possible  price;  when  in  the  place  of 
purchasing  the  lapit  he  obtained  it  by  barter  of 
his  own  shop  goods,  he  had  a  bias  against  a 
£air  discharge  of  his  duty  to  the  plaintiff;"  u 
account  was  decreed  against  the  defendant,  viz, 
an  account  of  the  profit  made  by  the  defendant 
in  his  barter  of  the  goods.    A  temptation,  hov- 
ever,  to  the  abuse  of  partnership  property  h  not 
sufficient  to  induce  the  Court  to  interfere  by 
izgunction.  Thus  when  all  the  partners  in  a  pub- 
lication except  one  were  also  partners  in  ft 
rival  publication,  an  injunction,  to  restrain  the 
using  of  the  effects  of  the  former  partnership  to 
assist  the  latter  in  consideration  of  an  sannal 
sum,  was  refused.  But  in  this  case  tiiere  was  an 
agreement  permitting  the  use  on  those  terma: 
Ohtginfftan  v.  Tkw<Ute$i  1  S.  &  S.  12i. 

The  question  with  which  we  are  concerned 
was  definitely  raised  in  Ruuell  v.  Auttwick  (I 
Simi,  62).  In  that  case  A,  B,  C,  and  D,  were 
common  carriers  carrying  from  L  to  F,  a  separ- 
ate portion  of  the  road  being  allotted  to  eack 
It  was  stipulated  between  them  that  no  part- 
nership should  exist  tnter  m.  A  for  himself  and 
the  other  partners  agreed  with  the  Hint  to 
carry  coin  from  L  to  F,  and  afterwards  made 
another  agreement  with  the  Mint  to  carry  other 
coin  to  places  not  on  the  road.  B,  C,  and  D, 
upon  discovering  this  circumstance,  claimed  a 
share  in  the  profits  of  the  latter  agreement.  In 
carrying  out  this  latter  agreement  it  would  be 
occasionally  necessary  to  proceed  for  a  abort 
distance  along  the  road  from  L  to  P.  On  be. 
half  of  the  defendant  it  was  argued  that  this  was 
not  a  case  of  partnership  as  between  the  parties, 
though  it  might  be  as  regards  the  public.  Tbe 
plaintiffs  on  the  other  hand  admitted  that  tbe 
common  concern  had  no  connection  with  the 
provincial  roads  which  were  the  occasion  of  the 
second  agreement,  and  it  was  not  upon  that 
ground  they  claimed  to  participate  in  the  pro- 
fits. But  they  insisted  that  the  second  agree- 
ment was  entered  into  by  the  officers  of  the 
Mint  as  connected  with  and  a  continuation  of 
the  first  agreement,  and  in  confidence  of  the 
responsibility  of  the  parties  to  the  first  agree- 
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menl  Vice-chancellor  Leach  did  not  think 
that  the  teetimony  of  the  officers  of  the  Mint 
was  so  pointed)  upon  this  subject  as  it  might 
have  been,  but  he  was  of  opinion  that  it  was 
sufficiently  plain  that  the  defendant  did  not 
apprise  them  that  he  was  treating  for  himself 
in  exclusion  of  the  plaintiffs,  and  that  upon  the 
settled  principles  of  equity  he  could  not  ex- 
clude them  from  the  same  proportion  of  profits 
as  ^hey  were  entitled  to  under  the  first  agree- 
ment. A  declaration  was  accordingly  made  that 
the  second  agreement  was  to  be  considered  as 
made  on  account  of  the  several  parties  in- 
terested in  the  first  agreement  in  the  propor- 
tions in  which  they  were  entitled  under  the 
first  agreement,  and  accounts  were  taken  ac- 
cordingly. 

Oardner  v,  MeCuteheon  (4  Beav.  634),  was  a 
motion  to  restrain  the  defendant  from  receiving 
certain  wools.  The  defendant  was  part  owner 
and  master  of  a  ship,  which  he  sold  at  Sidney. 
Soon  afi6r  the  sale  he  made  large  purchases  of 
wool,  which  were  consigned  to  England.  The 
plaintifEs  were  also  co-owners  of  the  ship,  and 
were  all  interested  in  the  common  adventure. 
They  insisted  that  the  wools  in  question  were 
purchased  with  partnership  property  and  on  the 
partnership  account.  They,  therefore,  claimed 
the  wool  as  partnership  property.  For  the  de- 
fendant  it  was  contended  that,  besides  acting  as 
master  of  the  ship,  and  trading  on  the  joint  ac- 
count, he  had  a  right  to  trade  and  did  trade  on 
his  separate  and  private  account,  and  that  he 
purchased  the  wool  with  his  own  effects.  As  a 
general  rule  there  is  no  doubt  that  the  master 
of  a  ship  is  bound  to  employ  his  whole  time 
and  attention  in  the  service  of  his  employers, 
and  that  a  partner  in  trade  has  no  right  to  em- 
ploy the  partnership  property  in  a  private 
speculation  for  his  own  benefit.  The  defendant, 
however,  alleged  a  custom  as  making  it  lawful 
for  him  to  carry  on  private  trade,  and  set  up 
acquiescence  on  the  part  of  the  plaintifiiB.  **  As 
to  the  alleged  custom  of  trade,"  said  Lord  Lang- 
dale,  *'  I  could  not,  even  if  it  were  uncontradict- 
ed, which  it  is  not,  pay  much  attention  to  it  on 
the  present  occasion.  The  master  of  a  ship  is 
an  agent  bound  to  give  all  his  time  and  atten- 
tion to  his  principal.  In  this  case  the  duty  of 
the  defendant  as  master  was,  when  the  ship  was 
employed  on  a  trading  adventure,  to  act  for  the 
common  benefit  of  the  owners,  and  when  the 


ship  was  freighted  or  chartered,  to  obtain  freight 
on  the  best  terms  he  could  for  the  owners,  free 
from  all  bias  of  separate  interest  on  himself  or 
of  leave  given  to  himself  by  the  charterers  to 
trade  for  himself ;  and  I  think  it  will  be  very 
difficult  to  support  a  custom,  which,  if  illegal, 
aa  alleged,  would  entitle  him  to  trade  for  him- 
self separately,  when  it  was  his  duty  to  trade  to 
the  best  of  his  ability  for  the  joint  interest  of 
himself  and  the  other  owners,  and  would  give 
him  a  discretionary  power  to  place  his  own  in- 
terest in  competition  with  the  joint  interest,  an 
option  to  give  the  advantage  to  himself  when- 
ever he  pleased,  without  the  knowledge  of  his 
co-owners,  and  without  giving  them  notice  of 
his  proceedings  in  this  respect ;  a  custom  also 
which  would  make  it  valid^for  a  person  in  the 
relation  of  co-owner  or  partner,  having  complete 
control  over  the  ship  which  was  partnership 
property,  to  employ  it  at  the  joint  risk  for  his 
own  private  benefit 

The  Idaster  of  the  Rolls  had  said,  in  J)§an  v. 
M'DwteU:  <'The  mischiefii  of  his  and  the 
defendant  engaging  in  business  are  two-fold. 
It  may  be  that  it  diverts  his  mind  from  the 
partnership  business,  and  takes  away  his  time 
and  attention,  which  did  not  happen  in  thia 
case ;  or  it  may  be  that  it  makes  him  liable  for 
the  losses  of  the  other  business,  and  may  involve 
him  and  damage  the  partnership  in  which  Ue 
iB  engaged;  and  therefore,  the  other  parties 
have  an  option  of  intervening  by  injunction, 
and  that  h^  been  the  remedy  usually  adopted. 
Those  are  the  two  remedies.  But  ever  since 
the  Court  of  Chancery  existed,  till  it  was  abol- 
ished, no  one  ever  heard  of  such  a  bill  as  this. 
That  is  pretty  good  proof  that  there  is  no  such 
equity."  His  Lordship  also  went  upon  the 
words  of  the  claiise,  considering  the  covenant 
a9  a  negative  and  not  an  affirmative  one.  In 
the  Court  of  Appeal  great  reliance  was  plao^ 
on  the  case  of  Somerville  v.  Maekay^  16  Yes. 
382 ;  but  as  Lord  Justice  Cotton  pointed  out^ 
the  plaintiff  and  defendant  in  that  case  had 
agreed  to  enter  into  a  joint  adventure  or  part- 
nership, for  the  purpose  of  exporting  goods  to 
Russia,  and  there  was  a  special  provision  that 
the  partners  should  not,  on  their  separate 
account,  export  goods  to  the  country  or  to  the 
particular  person  named.  The  defendant, 
nevertheless,  had  exported  goods  to  Russia 
and  to  the  person  named.    « Ii^  th|it  case,  ther^ 
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fore,"  said  his  Lordship,  "  the  bQBinefifl  in  which 
he  had  engaged  contrarj  to  the  partnership 
articles  was  within  the  scope  of  the  partner- 
ship.   It  was  partnership  bnsiness  except  for 
his  attempt  to  withdraw  it  from  the  partnership 
contract,  and  to  get  the  profits  of  it  for  his  own 
benefit."    That  case,   however,   the  Court  of 
Appeal  held  had  no  bearing  upon  the  present 
case,  where  the  business  in  which  the  defend- 
ant engaged,  was  in  no  way  within  the  scope 
of  the  partnership.     The  same  learned  Judge 
summed  up  the  law  in  the  following  succinct 
terms:   << There  are  clear  rules  and  principles 
which  entitle  one  partner  to  share  in  the  profits 
made  by  his  co-partners.    If  profit  is  made  by 
business  within  the  scope  of  the  partnership 
business,  then  the  partner  who  is  engaging  in 
that  secretly,  cannot  say  that  it  is  not  partner- 
ship business.    It  is  that  which  he  ought  to 
have  engaged  in  only  for  the  purposes  of  the 
partnership.    Again,  if  he  makes  any  profit  by 
the  use  of  any  of  the  property  of  the  partner- 
ship—including, I  may   say,    information    to 
which  the  partnership  is  entitled — then    the 
profit  is  made  out  of  the  partnership  property, 
and  therefore,  of  course,  it  must  be  brought 
into  partnership  account.    So,  again,  if  from 
his  position  as  partner  he  gets  a  business  which 
is  profitable,  or  if  from  his  position  as  partner 
he  gets  an  interest  in  partnership  property,  or 
in  that  which  the  partnership  requires  for  the 
purposes  of  the  partnership,  he  cannot  hold  it 
himself  because  he  acquires  it  by  his  position 
of  partner,  and  acquiring  it  by  means  of  that 
fiduciary  position,   he  must  bring  it  into  the 
partnership  account."    It  will  be  noticed  in  U^e 
present  case  that  there  was  no  doubt  whatever 
as  to  the  fact  that  a  breach  of  covenant  had 
been  committed ;  but  a  doubt  did  exist  respect- 
ing the  remedy.    The  lucid  judgments  of  the 
Master  of  the  Rolls,  and  the  Court  of  Appeal 
will  render  the  existence  of  such  a  doubt  im- 
possible in  the  future. — The  London  Law  Timet. 


APPOINTMENTS, 

An  Extra  of  the  Canada  Gosefte,  Oct.  9,  con- 
tains the  following  judicial  appointments : — 
Hon.  H.  R.  Ta^chereau  to  be  a  puitni  Judge  of 
the  Supreme  Court,  vice  Hon.  J.  T.  Taschereau, 
resigned ;  B.  L.  Weatherbe,  of  Hali&x,  to  be  a 
Judge  of  the  Supreme  Court,  of  Nova  Scotia ; 
Hon.  M.  Laframboise,  of  Montreal,  to  be  a 
puUni  Judge  of  the  Superior  Court,  District  of 
Qasp6 ;  H.  T.  Taschereau,  of  Quebec,  to  be  a 


puitni  Judge  of  the  Superior  Court ;  Archib&Id 
Bell,  of  Chatham,  to  be  County  Court  Judge, 
County  of  Kent. 

DIGEST  OF  ENGLISH  DECISIONS 
Aeetpianee.^^ee  Contract,  3. 
Account  qf  Profiti. — See  Partmnhipf  1. 
Aeeum%Uation. — See  Willy  2. 
Aequieacence. — See  Principal  and  Ageni, 
Action. — See  Butband  and  Wife,  2. 
Ademption. — See  Will,  5. 
Adjacent  Support. — See  Damagu. 
Adminittration. — See  Mortgage,  1. 
Advancem£nt. — See  Annuity,  2. 
Advocate. — See  Attorney  and  Client,  I. 
Afidava.^^ee  SolicUor. 
Agent. — See  Principal  and  Agent. 
Agreement. — See  Contract,  2. 
Annuity. — 1.  Testator  gave  some  annuities, 

and  then  bequeathed  his  personal  estate  not 

specifically  disposed  of  to  trustees,  "•  to  stand 

possessed  thereof  upon  trust,  out  of  the  income 

thereof  to  pay  and  keep  down  such  of  the  an- 

unities  hereinbefore  bequeathed  as  for  the  time 

being  shall  be  payable,  and  subject  thereto'' 

upon  other  trusts.    The  income  of  the  personal 

estate  was  less  than  the  amount  of  the  annuities. 

Held,  that  the  deficiency  should  be  made  np  oat 

of  the  capital. — In  re  Maeon.    Maeon  v.  fioMwoA, 

8  Ch.  D.  411. 

2.  By  a  deed  of  separation  made  in  1860,  be- 
tween M.  and  his  wife,  he  covenanted  to  paj 
each  of  his  six  daughters  an  annuity  of  £200,  to 
cease,  in  each  case,  if  M.  and  his  wife  shoold 
come  together  again.  The  wife -died  in  1871, 
and  M.  in  187i,  the  latter  intestate.  Tbej  had 
not  lived  together  again.  Held,  that  the  an- 
nuities paid  during  M.'s  life  were  not  adrance* 
ments,  and  that  the  value  of  the  annuities  at 
the  death  of  M.  should  be  brought  into  \iO\c)i' 
pot^ Hatfield  y.  Minet,  8  Ch.  D.  136. 

Antic^patifm. — See  Husband  and  Wife,  1 ;  Uar- 
ried  Women,  1. 

Appointment.'^See  Settlement,  2. 

Arbitration.—The  plaintiff  and  the  defendants, 
G.,  N.,  and  F.,  all  British  subjects,  entered  into 
partnership  articles  for  carrying  on  business  in 
Bussia,  with  the  head  office  at  St.  Petersburg- 
The  articles  were  in  the  Bussian  language,  and 
registered  in  Bussia.  G.  and  K.  had  the  priri- 
lege  to  ask  back  their  capital  within  a  year ; 
and,  if  their  demand  was  not  satisfied  within  a 
month,  they  could  wind  up  the  firm.  "  In  case 
of  any  disputes  arising  between  the  parties,. . • 
such  disputes,  no  matter  how  or  where  they 
may  arise,  shall  be  referred  to  the  St  Feteis- 
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huTg  commercial  coori. . .  .The  decision  of  such 
court  shall  be  final."  O.  and  N.  dnlj  demanded 
their  capital,  and  took  steps  in  Russia  to  secure 
it  by  winding  up  proceedings.  The  plaintiff 
thereupon  began  an  action  in  England,  alleging 
that  there  were  three  parts  to  their  agreement, 
all  executed  in  England,  although  one  was 
translated  into  Bussian,  and  by  one  of  the  Eng- 
lieh  parts  he  was  to  have  compensation  for  the 
withdrawal  of  G.  and  N.;  that  the  proceedings 
for  winding  up  were  taken  without  his  know- 
ledge and  consent ;  and  that  they  were  invalid, 
and  not  according  to  Russian  law.  He  claimed 
a  dissolution,  compensation  according  to  the 
English  agreement,  and  the  appointment  of  a 
receiver  in  England.  Defendants  moved  for  a 
reierence  of  all  matters  to  St.  Petersburg.  BeH 
that  the  agreement  in  the  articles  to  refer  was 
a  good  arbitration  clause  under  the  Common 
Law  Procedure  Act,  1854,  and  a  stay  of  proceed- 
ings was  ordered  to  await  the  result  of  proceed- 
ings in  the  Russian  court. — Law  v.  Oarrett,  8 
Ch.  D.  26. . 

Attorney  and  Client. — 1.  Shipowners  sued  the 
charterers  for  not  discharging  the  cargo  accord- 
ing to  the  charter-party,  and  in  a  subsequent 
action  the  charterers  resorted  to  their  remedy 
over  against  the  merchant  on  the  contract  of 
sale.  Beld,  that  correspondence  between  the 
charterers  and  their  solicitors  in  the  first  action, 
and  between  their  solicitor  and  the  shipowners' 
solicitor  and  relating  to  the  questions  in  the 
second  action,  were  privileged,  and  need  not  be 
produced  in  the  second  action. — BtUloek  y.Corry^ 
3  Q.  B.  D.  356. 

2.  In  an  action  by  a  company  against  its 
former  engineer  for  money  wrongly  charged  to 
it  in  the  final  account  with  him,  the  defendant 
applied  for  inspection  of  three  documents 
scheduled  in  the  plaintifPs  affidavit  of  discovery, 
and  consisting  of  shorthand  notes  of  conversa- 
tions between  an  officer  of  the  company  and  the 
chimney-sweep,  and  between  the  chairman  of 
the  company  and  the  present  engineer,  and  a 
statement  of  the  facts  drawn  up  by  the  chair- 
man, all  prepared  for  submission  to  plaintiff's 
solicitor  for  his  advice  as  to  their  action,  two  of 
which  had  already  been  submitted  to  him. 
Refused,  on  the  ground  that  the  documents  were 
privileged. — Ths  Southwark  j*  Vauxhall  Water 
Co.  V.  Quick,  3  Q.  B.  D.  315. 

Auction.— ^eQ  Sale,  3. 


Average. — See  Shipping  and  Admiralty. 

Bank. — 1.  A  firm  had  an  account  at  a  bank, 
and  the  individual  members,  among  whom  was 
the  defendant,  also  had  accounts  there.  Each 
member  could  draw  on  the  firm  account.  One 
member  of  the  firm  died,  and  the  defendant  was 
one  of  the  trustees  of  his  estate.  Previous  to 
the  death,  the  defendant  had  transferred  funds 
from  the  firm  account  to  his  own  account.  The 
defendant  purchased  certain  property,  and  got 
the  bank  to  allow  him  to  overdraw  his  account, 
on  deposit  of  the  title*deeds  thereof  On  pro- 
ceedings by  the  bank  to  enforce  payment  of  the 
balance  out  of  said  property,  the  other  trustees 
of  the  deceased  partner  claimed  a  first  lien  on 
the  property,  as  having  been  bought  in  part 
with  trust-money  improperly  transferred  to  his 
own  account  by  the  defendant.  The  bank  had, 
in  foot,  no  knowledge  that  such  was  the  case 
with  the  accounts,  and  did  not  know  the  de- 
fendant was  a  trustee.  The  contention  that  the 
bank  was  bound  to  know  whether  the  transfer 
was  proper  and  authorised,  held  not  maintain- 
Bhle.^Baekhouae  v.  Charltony  8  Ch.  D.  44i. 

2.  The  plaintiff  bank,  established  in  Lima, 
arranged,  in  1871,  with  the  Q.  company,  in 
London,  to  draw  on  the  latter  to  the  extent  of 
£100,000,  the  credits  to  be  covered  within  ninety 
days  by  other  bills  furnished  by  the  plaintiff 
bank.  In  1875,  the  G.  company  was  in  diffi- 
culties, and  on  March  3  arranged  for  a  loan 
fiom  the  defendant  bank,  on  the  basis  that  the 
latter  should  discount  certain  remittances  from 
the  plaintiff  bank  then  en  route,  and  which  were 
expected  to  arrive  oh  or  before  the  1 7th.  Before 
their  arrival,  the  defendant  bank  agreed  to  the 
proposition,  and  chose  as  agents  to  receive  the 
securities  on  their  arrival  one  S.,  managing  di- 
i/ector  of  the  G.  company,  and  another.  The 
money  was  lent  between  the  3d  and  the  5th. 
On  the  16th  there  arrived  remittances  from  the 
plaintiff  bank,  and  S.  took  them  to  the  defend- 
ant bank,  and  G.,  the  general  manager  thereof, 
and  who  had  formerly  been  managing  director 
in  the  G.  company,  and  knew  of  the  arrange- 
ment of  1871,  selected  a  bill  of  exchange  for 
£1,000  and  a  box  of  gold  eagles,  the  bill  of 
lading  for  which,  with  said  bill  for  £1,000,  was 
deHvered  to  him  for  his  bank.  The  next  day, 
the  G.  company  suspended,  and  was  finally 
wound  up.  ffeldy  that  the  property  in  the  bill 
of  exchange  and  the  box  of  eagles  had  passed 
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from  the  plaintlif  bank,  and  there  oo«ld  be  no 
reooTery. — Banco  de    Lima  y.  AnglO'F&ruoian 
Bank,  8  Ch.  D.  160. 
Bankrvpujf. — Bee  Bxteutttm ;  PmimrMp,  3  ; 

Bequeit. — 8.  died  in  1628,  leaving  a  will  con- 
taining a  bequest  of  jCl^OOO  for  "  the  relief  and 
use  of  the  poorest  of  my  kindred,  such  aa  are 
not  able  to  work  for  their  living,  viddieet,  sick, 
aged,  and  impotent  peiaons,  and  snch  as  cannot 
maintain  their  own  charge.. .  .And  my  will  is, 
that,  in  bestowing.... my  goods  to  the  poor 
charitable  uses,  which  is,  according  to  my  intent 
and  desire,  those  of  my  kindred  which  are  poor, 
aged,  impotent^  and  any  other  way  finable  to 
help  themselves,  shall  be  chiefly  preferred." 
The  income  from  the  charity  ibnd  became  very 
large,  ffeld,  that  the  bequest  was  a  charity  ; 
that  the  objects  of  it  were  primarily  the  kindred 
of  the  testator  actually  poor  ;  and  if^  after  snch 
were  provided  for,  something  remained,  it 
shonld  be  applied  to  the  relief  of  poor  persons 
in  general,  by  the  doctrine  of  ey-pHt.  A  well- 
to-do  person  among  the  kindred  could  not  take, 
although  by  comparison  "  poorer"  than  some  of 
the  kindred.  Dictum  of  \V^onvs,  Y.  C.,  in 
Taylor  v.  Oillam  (L.  B.  16  £q.  581),  criticised. 
'^AU&rmy^Oeneral  v.  Duke  <]f  Norihumbcrland,  7 
Ch.  D.  746. 

Bill  of  Ladififf.'-^M  Bank,  9  ;  Sale,  2. 

Bill  qf  Sale.— See  SaU,  4. 

Bills  and  Noteij^-k  check  had  been  given  for 
a  debt,  when  a  trustee  or  garnishee  process  was 
served  upon  the  debtors,  whereupon  they 
ordered  payment  on  the  check  to  be  stopped. 
The  check  had  not  been  presented.  Held,  that 
the  stopping  of  payment  of  the  check  revived 
the  debt,  and  the  debt  was  held  by  the  trustee 
process. — Cohen  v.  Haie,  3  Q.  B.  D.  371. 

^ofiiM.— See  Tra/,6. 

Boundary. ^^ee  Landlord  and  Tenant,  2. 

Burden  <^  Proqf. — See  Slander. 

By-lawe.'Set  Railway,  2. 

Cancellation  of  Stock. — See  Company,  I. 

Carrier. — See  Common  Carrier. 

Cauaa  Proxima — See  Negl^enee,  1. 

CAortiy.— See  Bequeet ;  Truet,  1  ;  Will,  4. 

Charter-party. — A  charter-party  began  thus  : 
«*A  1}  Record  of  American  and  Foreign  Ship- 
ping Book,  London,  4th  Sept.,  1876.  Charter- 
party.  It  is  mutually  agreed  between  the 
owners   of  the    ship newly   classed   as 


above and  B.  Newgass  ft  Co.,"  kc.   At 

the  above  date,  the  ship  was  on  record  clasied 
'<A  1^,"  as  above,  but  subsequently  she  was 
declared  unseaworthy  by  the  agent  of  the 
Shipping  Association,  and  said  classification 
stricken  off.  In  an  action  by  the  owner  agunst 
the  charterer  for  refusing *to  load  the  ship,  held. 
that  the  above  statement  was  simply  a  wanastj 
that  the  ship  was  classed  in  said  record  A  I^ 
on  said  date,  and  not  a  warranty  that  the  classi- 
fication was  correct,  or  that  she  should  continue 
of. that  class.— /WimA  v.  Newyaee,  3  C.  P.  D.  163. 

CA«cib.— See  Bank,  1 ;  BiUe  and  Notee, 

Collueion. — See  Judymeni. 

Conunon  CorrMf.— ^ee  Railway,  1,  3. 

Company. — 1.  In  1860,  the  N.  Companj, 
limited,  was  formed  to  insure  lives  and  injories 
to  health,  and  «  generally^  to  effect  such  lawfnl 
insuiances  of  all  kinds  as  might  «<be  determined 
upon  by  a  general  meeting**  of  the  company. 
In  1872,  a  general  meeting  voted  to  add  fire  in- 
surance to  the  company's  business,  and  to  issne 
new  shares,  called  B  shares,  for  this  purpose. 
This  was  to  form  a  separate  department,  and 
the  assured  under  it  were  to  be  confined  in 
their  remedy  to  the  B  shares.  Eminent  connsel 
afterwards  advised  the  company  that  this  pro- 
ceeding, and  the  issue  of  the  B  shares  were 
ultra  piree ;  and  a  B  shareholder  accordingly  got 

an  order  from  chancery  removing  his  name 
from  the  list  of  shareholders.  An  anangemtnt 
was  then  made  by  the  N.  company  to  form  a 
new  company  for  the  fire  business  ;  and  it  was 
agreed  between  the  N.  company  and  the  new 
fire  company  that  the  latter  should  take  all  the 
assets  and  assume  all  the  risks  and  liabilities 
of  the  old  fire  department ;  that  the  fire  com- 
pany should  issue  its  shares  to  the  K.  company 
and  the  other  holders  of  the  B  stock,  and  credit 
them  with  the  amounts  paid  thereon,  and  the 
N.  company  should  cancel  all  the  old  B  stock. 
The  appellant,  a  B  stockholder,  took  stock  in 
the  new  fire  company,  got  credit  for  his  B  stock, 
and  the  latter  was  cancelled.  Afterwards,  on 
an  order  to  wind  up  the  N.  company,  a  fire- 
policy  holder,  who  had  insured  in  the  N.  com- 
pany previous  to  the  formation  of  the  fire  com- 
pany, moved  to  place  the  appellant  on  the  list 
of  contributories  in  respect  to  his  B  shaies. 
Meld,  that  the  issue  of  the  B  shares  was  not 
ultra  viret ;  and  that  although  the  cancelling  of 
the  appellant's  B  shares  in  the  formation  of  the 
new  company  was  also  valid,  yet  that,  as  to 
creditors  of  the  K.  company,  whose  rights  had 
attached  previous  to  such  cancelling,  the  appel- 
lant was  liable  as  a  contributory. — In  re  Sor- 
ufich  Provident  Inturanct  Co,  Bath'e  Cote,  8  Ch. 
D.  334« 
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THE  IRISH  BAR. 

It  1b  stated  that  students  who  are  desirous  of 
being  called  to  the  Irish  Bar,  are  required  to 
keep  a  number  of  terms  at  one  of  the  London 
Inns  of  Court,  and  also  to  psy  certain  fees 
which  go  into  the  funds  of  the  Inns.  But, 
noiwithstanding  this  keeping  of  terms  in  Eng- 
land and  contribution  to  English  Bar  funds, 
Irish  barristers  are  not  recognised  by  the  Lon- 
don Inns,  nor  admitted  to  practice  before  the 
English  Courts.  An  effort  has  been  made 
receutly  to  introduce  reciprocity,  but  it  has 
proTed  a  failure.  A  proposal  was  maie  by  the 
Benchers  of  King's  Inn,  Dublin,  to  admit 
English  barristers  to  practice  before  the  Irish 
Courts,  on  condition  of  a  similar  privilege  be- 
ing accorded  to  Irish  barristers  wishing  to  prac- 
tice in  England.  It  seems,  however,  that  few 
or  no  English  barristers  are  desirous  of  appear- 
ing in  the  comrts  of  the  sister  isle,  and  the 
committee  of  the  four  London  Inns  of  Court, 
believing  that  the  advantages  of  such  an 
anaagement  would  be  all  on  the  side  from 
which  the  o£fer  proceeded,  rejected  the  pro- 
posal. 


SELF-CRIMINATION. 

A  good  deal  has  been  heard  lately  about 
witnesses  declining  by  their  answers  to  furnish 
evidence  against  themselves.  While  the  point 
is  engaging  attention,  reference  may  be  made  to 
a  somewhat  dramatic  incident  which  occurred 
a  short  time  ago  in  a  court  of  Tennessee.  In  a 
prosecution  for  murder,  an  over-zealous  Attor- 
ney-General, with  a  view  to  establish  that  a 
foot-print,  observed  near  the  scene  of  the 
murder,  was  made  by  the  prisoner,  caused  a  pan 
of  soft  mud,  which  was  proved  by  a  witness  to 
be  of  the  consistency  of  the  mud  where  the 
track  was  made,  to  be  brought  into  court,  and 
the  prisoner  was  asked  to  put  his  foot  in  it.  In 
complying  with  this  invitation  he  might  have 
done  so  in  a  double  sense.  At  all  events,  the 
case  was  caxzied,  on  a  writ  of  error,  to  the 


Supreme  Court  of  the  State,  and  that  tribunal 
has  held  that,  notwithstanding  the  trial  court 
told  the  prisoner,  he  need  not  put  his  foot  in 
the  mud  unless  he  chose  to  do  so,  the  fact  that 
the  mud  was  brought  into  court,  and  the 
prisoner  asked  to  put  his  foot  in  it,  was  calon* 
lated  to  influence  the  jury  improperly  against 
him,  and  was,  therefore,  error,  for  which  the 
verdict  against  the  prisoner  should  be  set  aside. 
The  desired  evidence  might  probably  have  been 
obtained  without  objection  from  a  detective,  or 
other  intelligent  witness,  who  had  carefully 
compared  the  prisoner's  boot  or  foot  with  the 
track. 


A  VIES  NON. 


Why  the  29th  of  February  should  be  blotted 
out  from  the  book  of  days  juridical  it  would  be 
hard  to  guess.  Coming  only  once  in  four  years 
it  might  seem  to  be  worthy  of  special  honor.  It 
might  be  conjectured  that  at  some  remote  time 
it  was  regarded  on  that  very  account  as  a  high 
festival,  and  therefore  not  to  be  counted  as  a 
business  day.  Cowell's  Law  Dictionary,  how- 
ever, states  that  it  was  to  prevent  ombiguity. 
■Leap-year  was  called  bissextile,  *<  because  the 
sixth  day  before  the  Calends  of  March  is 
twice  reckoned,  viz.,  on  the  24th  and  25th  of 
February  :  so  that  the  bissextile  year  hath  one 
day  more  than  other  years,  and  happens  every 
fourth  year :  .  .  .  and  to  prevent  all  am- 
biguity that  might  grow  therefrom,  it  is  ordain- 
ed by  the  statute  De  Anno  BiuexiiU^  21  H.  3, 
that  the  day  increasing  in  the  leap-year,  and 
the  day  next  before,  shall  be  accounted  but  one 
day."  The  Supreme  Court  of  Indiana,  in  the 
case  of  Helphinstine  v.  Ths  VineenriM  National 
Bankj  had  the  point  before  it  recently,  and  the 
ancient  statute  just  referred  to  was  quoted  to 
support  the  rule  followed  by  th^  Court.  The 
action  was  to  set  aside  a  judgment  in  fiivoi^of  the 
defendant,  on  the  ground  of  insufficient  service 
of  summons.  The  service,  it  was  admitted, 
would  be  good,  if  the  29th  February,  1876, 
which  intervened  between  the  service  and  the 
return  day,  was  to  be  counted  as  an  ordinary 
day.  The  common  law  of  England  and  statutes 
passed  prior  to  4th  James  I.  being  in  force  in  ' 
Indiana,  the  judge  held  that  the  statute  21 
Henry  III.  was  in  force  in  the  State.  By  this 
statute,  he  remarked,  it  was  prpvided,  in  refer- 
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ence  io  the  29th  February,  in  leap-year,  "  Si 
compuiiiur  dies  ilU^  ft  diet  prozinu  preeedentj  pro 
ftnieo  die" — that  day  and  the  next  preceding 
Bhall  be  counted  as  one  day.  This  rule  has 
been  repeatedly  laid  down  in  the  Courts  of 
Indiana,  and  the  bupreme  Court,  adhering  to 
the  previons  decisions,  declared  the  service  in- 
sufficient. 


KEPOBTS  AND  NOTES  OF.CASES. 

COUBT  OF  QUEEN'S  BENCH. 

Montreal,  Sept.  12,  1878. 

Present :— Doriov,  C.  J.,  Mokx,  Bajcbat,  Tbbbixb 

and  Cross,  JJ. 

McKnrvoN,  appellant,  and  Thompson, 
respondent. 

Ifuolveney-^Appeal — Security  Jor  Cotts — Amgnee. 

The  appellant,  defendant  in  the  court  below,  appeal- 
ing from  a  Judgment  against  him,  in  favor  of  the 
respondent,  who  had  become  insolvent,  moved  that  all 
proceedings  on  the  part  of  respondent  be  suspended 
until  he  should  have  given  security  for  costs,  or  until 
his  assignee  should  have  talcen  up  the  xnttanee  \  and 
in  default  of  this,  that  he  (appellant)  be  permitted  to 
proceed  ex  parte.  Held^  that  the  appellant  was  not  en- 
titled, under  sec.  39  of  the  Insolvent  Act  of  1875,  to 
demand  security  from  an  insolvent  respondent,  or  to 
call  upon  the  assignee  to  take  up  the  inatance,  and  in 
any  case  such  motion  could  not  be  entertained  with- 
out notice  thereof  to  the  assignee. 

HcEinnon,  the  appellant,  who  had  been  con- 
demned in  the  court  below  to  pay  the  respon- 
dent the  sum  of  $400,  appealed  from  the 
judgment.  The  plaintiff  had  become  insolvent, 
and  the  appellant  moved  in  the  first  place,  that, 
Inasmuch  as  the  respondent  was  insolvent  and 
an  assignee  had  been  appointed  to  his  estate, 
the  respondent*  be  declared  incapable  of  pro- 
ceeding, and  that,  he,  appellant,  be  permitted 
iK>^\f6t^A^Wp(i'He:  This  motion  was  rejected. 
H^^t^W4tt6V(ftf'tHit  All'i^hy^ccldiligs  Hh  the  part 
of<*k^^oii»«tie'W  8tliit>end^  ^hnif!  '%e  'ih^oTd 
hiVy  ^l^#n'rfi<itt«ty"^ot^  c^ofeW,'  ^"  "uiitil Wh^'ak- 
gigftei'bhyniWHaVc't^kHiili)  '^e-ihitcinih,  'kii'd 
thkt^iilttee^feVetlt' V)lf*teWHty  iidfbM^  ^iVbt,  xk 
th^^r^2<^C(r''iiofcT)ielhfflt<aftotri'td*e'bfeWnitte^ 

to'prddefe^fejwif/rfi'-'^  ^''"'  •■•-''=''.  ""'^  •''"'••' 


DoRfov,  C.  J.,  said  the  section  referred  to 
enacted  that  an  insolvent  should  not  be  allowed 
to  sue  out  a  writ,  or  commence  or  continue  any 
proceeding,  until  he  had  given  security.  ThiA 
was  to  prevent  an  insolvent  from  occasioning 
the  other  side  useless  costs.  But  the  law  no- 
where said  that  if  the  opposite  party  is  proceed- 
ing, he  can  call  upon  the  insolvent  to  gire 
security  or  the  assignee  to  take  up  the  intianee. 
An  assignee  was  not  bound  to  take  up  the 
inetanee  unless  he  considered  it  in  the  interest 
of  the  estate  that  he  should  do  so.  There  was 
another  fatal  objection  to  the  motion:  the 
assignee  had  not  received  notice,  and  without 
notice  he  certainly  could  not  be  deprived  of 
his  right  to  intervene. 

Motion  rejected. 

Wotkertpoorif  for  appellant. 

ButleTf  for  respondent. 


MoNTRSAL,  Sept.  18,  187^. 

Rabooitt,  (defendant  In  the  court  below)  appel- 
lant ;  and  Tni  Union  Navigation  Coxpat, 
(plaintiffs  below)  respondents. 

Company,  Suheeription  <^  Skaret  before /omation  ^ 

*   A  subscription  of  shares  in  a  company  to  be  formed 
is  not  binding. 

The  company  sued  the  defendant,  Rascouf , 
for  $500,  calls  duo  on  stock  subscribed  by  him. 
Rascony  pleaded  that  he  never  subscribed  for 
stock  in  the  present  company,  but  in  an  ante- 
cedent one  which  was  being  oiganiied.  The 
court  below  sustained  the  action. 

Tbssier,  J.,  said  the  question  was  whether  the 

defendant  was  really  a  shareholder.    In  the 

case  of  the  same   company    and  Macdougall, 

Macdougall  bought  shares  on  which  there  were 

calls  paid,  and  after  the  letters  patent  had  been 

obtained.  But  in  the  case  of  Couillard,  21  L.C  J. 

p.  71,  the  court  exonerated  Couillard  because  he 

had  in  no  way  bound  himself  after  the  companr 

was  incorporated.    He  merely  subscribed  to  a 

company  to  be  formed.  The  court  would  follow 

thi^  ga&e  principle  as  that  laid  down  in  Couil- 

liatti's  cadtSj'd'nd  ^lidii^t'Itlife' Rascony  must  be 

'  ^xfenipted'  froih'iia'btti^y.  '-  "Cdftfe^tifeirt*^  ^thi^ ' 

'  jjull^eiifbT  tW  cbtottrilol/  ttlurf'WnWJrseir ' 

i^ritfth^'att^o'ti'diyinfeiifed'^ltll'^WH^  ■»  •"""'"l  '•'" 

;  Pbikri,'D&iitrS';it!6!^d6idi'ml:hiti6H4^'W^ 

ibi"ii)pe1Wiitf.  '''•   "      .'."iiM -iUInoli  «  ur  im  •mi..|. 
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CooLiY,  (plaintiff  in  the  Court  below),  appel- 
lant, and  Thb  Domution  Buildiho  SocuetTi  (de- 
fendant below)|  respondent. 

Building  Soeietjf — NoU  given  at  collateral  security, 

Heldt  that  a  note  given  by  a  baildin  gsociety  as 
collateral  security  for  an  advance  to  the  society,  is  not 
an  ordinary  negotiable  note,  and  if  lost  the  holder  is 
not  compelled  to  give  security  before  he  can  exact  re- 
imyment  of  the  advance* 

The  appellant,  as  sole  executor  and  universal 
legatee,  represented  the  late  John  Buxton,  who 
had  advanced  to  the  Building  Society  $1,000, 
payable  at  the  expiration  of  a  year,  with  in- 
terest at  8  per  cent.  The  Society  admitted  the 
indebtedness,  but  alleged  that  they  had  deliver- 
ed to  Buxton,  as  collateral  security,  a  note  for 
the  $1,000,  and  that  by  the  conditions  they 
were  entitled  to  get  this  note  back  before  the 
amount  was  repaid.  It  appeared  that  the  note 
could  not  be  found  among  the  papers  of  the 
deceased.  The  plaintiff  offered  to  deposit.Mer- 
chants'  Bank  stock  to  the  nominal  value  of 
$1,600  in  the  hands  of  a  third  party,  as  security 
that  the  Society  would  not  be  troubled  by  reason 
of  the  note,  but  this  offer  was  declined,  and  the 
Court  below  being  of  opinion  that  the  security 
offered  was  insufficient,  dismissed  the  action. 

DoRioH,  C.  J.,  alter  stating  the  circumstances 
under  which  the  action  was  brought,  said  the 
note  here  was  not  an  ordinary  negotiable  note. 
By  itself  it  was  nothing.  It  was  given  as  col- 
lateral security,  and  was  nothing  when  the 
debt  was  acquitted.  The  appellant,  therefore, 
could  not  be  required  to  give  security,  but  sim- 
ply to  give  up  the  deposit  book. 

Judgment  reversed. 

Archibald  j*  McCormiek^  for  appellant. 

AhhoU  #  Co.,  for  respondent. 


Montreal,  September  21,  1878. 

BiiAULT,  Appellant,  and  Bbault,  Bespondent. 

Donation — Judicial  Countel. 

Held,  where  a  person  had  expressed  an  intention  to 
make  a  particular  donation,  and  subsequently,  while 
afflicted  with  softening  of  the  brain  and  of  feeble 
intelligence,  he  made  the  donation  with  the  assist- 
ance of  a  judicial  counsel,  that  the  donation  was 
valid. 

MoHK,  J.,  dissenting,  observed  that  the  appeal 
was  irom  a  Judgment  dUmissing  an  action  to 


set  aside   a   donation    from    one   brother  to 
another,  and  excluding  his  brothers  and  sisters. 
The  grounds  on  which  the  action  rested  were, 
first,  that  the  deceased  was  in  an  unsound  state 
of  mind,  secondly,  that  the  donation  had  been 
obtained  by  manceuvres  and  undue  Influence. 
The  Court  below,  although  it  was  proved  that 
the  donor  was    suffering    from    the    peculiar 
disease  called  softening  of  the  brain,  main- 
tained the  donation.    Bis  Honor  thought  it 
was  proved  beyond  all  doubt  that  for  three  or 
four  years   preceding  the  donation  this  man 
was  in  a  state  of  imbecility,  and  was  incapable 
of  making  a  valid   disposition.    The  matter 
was  fully  examined  in  the  case  of  Flanigan  and 
Sir  George  Simpson,  which,  however,  differed 
from  the  present.    Here  the  donor  was  in  such 
a  state  of  imbecility  that  he  could  not  conduct 
his  business,  and  his  relations  thought  to  im- 
prove the  condition  of  things  by  giving  him  a 
judicial  counsel.    This  was  a  mitigated  form 
of  interdiction,  and  the  proof  that  the  act  was 
done  In  a  lucid  interv'al  was  on  the  other  party. 
His  Honor   thought    this   appointment  of  a 
judicial  counsel  was  for  the  express  purpose  of 
doing  what  they  thought  there  was  no  chance 
of  effecting    otherwise,    and  of  making  the 
donation  all  right.    The  man  was  in  a  hope- 
less state  of  imbecility,  and  died  of  the  disease. 
Under   the  circumstances,  his  Honor  thought 
the  donation  should  be  set  aside. 

DoBiov,  C.  J.,  said  that  when  the  proof  was 
contradictory,  as  to  whether  a  person  had  in- 
telligence enough  to  do  an  act,  the  Court  must 
see  whether  the  act  was  reai<onable  in  itself 
and  if  so,  the  Court  might  say  that  the  man 
had  sufficient  intelligence  to  do  it  In  a  case 
previously  adjudged  to-day,  {Chapleau  v.  Ckap^ 
lean,  ante  p.  473,)  the  testator  was  in  delirium 
tremens^  and  the  pretended  will  had  been  made 
only  three  days  before  his  death.  Here  the 
circumstances  were  different.  The  donor  was 
afflicted  by  a  disease  which  did  not  render  him 
mad  or  violent,  or  inci^ble  of  doing  things. 
The  act  was  the  act  of  a  man  qf  feeble  intelli- 
gence, but  he  had  long  before  expressed  the 
intention  of  doing  this  very  thing,  and  was  but 
carrying  out  a  resolution  formed  years  before. 


The  donation  would  therefore  be  maintained 


M.  K  OharpentieTf  for  appellant. 
(7.  OiUf  for  respondent 


( 
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8UPEBI0B  COUBT. 

[In  Chambers.] 
Montreal,  September  30, 1878. 

Baikvillk,  J. 

In  re  Movtbkal  Ccxtbi  Elictior. 

JSUction — Count — Ballots    Opened   by  Returmng 

Officer. 

Hddf  where  the  retaminff  offloer  opened  the  eoTe- 
lopei  oonUinioff  the  balloU  m  transmitted  by  the 
deputy  retorninff  officen,  that  the  Judge  could  not 
re-count  the  ballots  under  section  55  of  the  Dominion 
Election  Act. 

An  election  baTing  been  held  for  Montreal 

Centre)  and  an  application  having  been  made 

nnder  nection  65  of  the  Election  Act  for  a  coant 

of  the  ballots  by  a  Judge,  it  appeared  that  the 

returning  officer  had  removed  the  ballots  from 

the  envelopes  in  which  they  had  been  trans^ 

mitted  to  him  by  the  deputy  returning  officers, 

and  had  made  them  into  two  packages. 

Baiwilli,  J.,  said  the  law  was  very  clear  and 
precise,  that  the  ballots  as  transmitted  by  the 
deputy  returning  officers  should  remain  in  the 
same  state  until  opened  by  the  judge,  on  o 
demand  being  made  for  a  count  The  return- 
ing officer  in  the  present  case  had,  therefore, 
exceeded  his  duty  in  opening  the  envelopes. 
Under  the  circumstances,  his  Honor  said  he 
could  do  nothing,  and  he  would  declare  the 
impossibility  of  taking  any  action,  and  leave 
the  returning  officer  to  adopt  such  course  as  he 
might  be  advised.  Each  party  to  pay  his  own 
costs  on  this  application. 

Deplin,  and  Jrchambaultf  Q.C.j  for  petitioner. 

XoMifo,  Q.CfBnd  Ourran,  Q.C,  for  vespondoni. 


THE  LAW  IN  REGARD  TO  VESSELS 

PROCEEDING  TO  SEA,  AND  THE 

COMPULSORY  EMPLOYMENT 

OF  PILOTS. 

There  have  recently  been  several  note-worthy 
cases  decided  in  regard  to  points  connected  di- 
rectly  with  compulsory  pilotage,  which  indi- 
rectly touch  upon  and  make  clearer  the  general 
law  in  regard  to  the  employment  of  pilots,  and 
especially  as  to  their  employment  in  vessels 
proceeding  to  or  from  sea.  The  most  recent  of 
these  cases — ^which  are  of  no  little  importance 
in  mairitime  law— is  The  PrineeUm,  38  L.  T. 


Bep.  N.  S.,  261,  which  gives  yet  a  laiger  ao- 
thority  to  the  principles  enunciated  in  the<MH 
lately  but  previously  decided.  The  first,  aad 
perhaps  the  most  important  point  which  has 
been  raised,  and  more  or  less  set  at  rest  by 
these  recent  decisions,  is  the  meaning  of  the 
term  «  proceeding  to  sea,"  or  of  the  reverse  oae, 
^  proceeding  into  port "  or  <<  into  dock."  It  ii 
true  that  these  questions  have  been  raised  pri- 
marily on  certain  statates,  but  as  a  matter  of 
fact  they  have,  in  regard  to  this  point,  tamed 
upon  the  meaning  which  is  to  be  attached  io 
these  words.  Nor  is  it  indeed  necessary  to  r^ 
gard  them  as  confined  merely  to  such  sentences 
as  we  have  set  out  above ;  had  they  been  so 
limited  they  would  have  had  no  more  geneial 
importance  than  any  case  decided  upon  the 
constmction  of  a  particular  statute.  But  tbejr 
have  a  wider  bearing  than  this,  for;  assmniDg 
that  pilotage  is  compnlaory  on  a  vessel  going 
out  to  sea,  they  have  made  it  clear  what  time 
and  what  events  are  to  be  included  in  this  pro- 
cess, and  they  must  consequently  have  a  bear- 
ing upon  cases  which  may  involve  other  pointf 
than  those  touching  simply  on  compolsoiy 
pilotage.  No  actual  principle  in  so  rnsnj 
words  has  been  laid  down  in  regard  to  tbii 
matter ;  but,  comparing  the  various  dedsioni, 
we  should  formulate  one  somewhat  in  thii 
form :  A  vessel  is  proceeding  to  sea  from  the 
moment  she  leaves  the  dock  till  the  moment 
she  reaches  the  open  sea,  except  during  sach 
iutervals  as  she  is  voluntarily  stationary  for 
purposes  other  than  those  connected  with  and 
necessary  for  the  actual  transit  from  dock  to 
sea.  And  equally,  of  course,  this  definition 
will  apply  to  the  opposite  movement,  that  ii, 
from  the  open  sea  to  the  dock.  We  do  not  saj 
that  this  definition  might  not  be  improved; 
but  it  is  what  may  be  termed  a  good  working 
principle,  and  embodies  in  a  reasonably  concise 
form  the  result  of  the  cases  which  serve  as  ex- 
amples of  it,  and  to  which  some  reference.]iuut 
be  made. 

The  first  case  of  importance  occurred  in  the 
Common  Law  Courts,  and  that  is  of  Redrigvet 
V.  MelhuUK^  10  Ex.  110.  The  question  aro66 
out  of  an  accident  in  the  river  Mersey.  On  tbe 
2nd  of  December  the  ship  went  out  of  dock, 
and  the  pilot  went  on  board  on  the  3rd  *,  the 
master  was  not  on  board,  the  riggers  were  com- 
pleting the  rigging  out  of  the  ship,  wUchiiT 
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ai  anchor  with  the  pilot  in  charge,  and  during 
this  peiiod  the  plaintiff  was  injured.     The 
point  inunediatelj  arose  on  the  construction  of 
5  Geo.  4f  c.  73,  a.  35,  hy  which  pilotage  on  the 
Mersej  was  then  regulated,  and  which,  so  tax 
aa  is  necessary  to  the  present  examination,  ran : 
<*  That  in  case  the  master  or  commander  of  any 
ship  or  Tessel  outward  hound,"  etc.,   •    •    • 
«  shall  proceed  to  tea"  and  so  on.    The  question 
arose  whether,  under  the  above  circumstances, 
this  ship  was  proceeding  to  sea,  so  as  to  bring 
her  within  the  above  clause  as  regards  the 
compulsory  employment  of  a  pilot,  so  that  the 
liability  of  the  owners  for  the  injury  done  to 
the  plaintiff  would  be  taken  away.    The  Conrt 
decided  that  the  ship  was  not  proceeding  to 
aea,  for  the  reasons  well  and  concisely  put  by 
Chief  Baron  Pollock.    '<  If  this  vessel,"  he  said, 
in  deliveriog  judgment,  «<  had  all  her  cargo  on 
board,  and  she  had  had  everything  ready  to 
conunence  her  voyage  forthwith,  and  had  left 
her  beirth    with  that  intention,   it  might  no 
doubt  have  been  said  that  she  was  proceeding 
to  sea  from  the  time  she  first  left  her  berth  ;** 
but  under  the  circumstances,  the  Chief  Baron 
could  not  hold  that  she  was  so  pioceediug. 
Hore,  then,  it  will  be  observed,  was  an  interval 
during  which  the  vessel  in  question  was  sta- 
tionary in  the  river  for  a  purpose  other  than 
that  f'onnocted  with  her  actual  transit  from 
dock  to  sea,  namely,  to  place  her  in  a  proper 
condition  to  proceed  to  sea  at  all.    Thus,  when 
ahe  went  out  of  dock  she  was  unfit  to  go  to  sea, 
and  consequently  the  transit  could  not  have 
commenced — she  was  in  no  sense  in  itirure 
whien  stationary  in  the  Mersey.    Let  us  now 
turn  to  a  case  which  resulted  in  the  reverse 
way,  and  which,  while  it  still  further  supports 
our  proposition,  affords  an  instance  of  a  vessel 
proceeding  to  sea.    The  case  is  that  of  The  City 
qf  Camhridffe,  30   L.    T.  Eep.    N.    8.    (Privy 
.  CoiinoU)  489 ;  L.  Bep.  6  P.  C.  451 ;  and  was 
decided  in  1874.    On  the  night  of  the  20th 
Feb.  the  City  of  Cambridge  left  the  dock  in 
charge  of  a  licensed  pilot,  fully  equipped  and 
prepared  for  sea.    Having  been  taken  out  of 
dock  she.  anchored  in  the  Mersey  ready  to  cross 
the  bar  by  the  next  tide,  and  this  wait  between 
tide  and  tide  for  the  purpose  of  crossing  the 
bar  was  absolutely  unavoidable  for  every  ship 
drawing  the  water  which  the  City  of  Cambridge 
did.    Dttring  the  time  that  the  Tossel  was  thus 


stationed  in  the  river  she  drifted,  and  then 
committed  the  damage  which  was  the  subject 
of  the  action.  The  jGoUowing  passage  from  the 
judgment  of  Sir  Montague  Smith  explains  the 
result  very  clearly :  "  The  question  is,  whether 
this  vessel  was  proceeding  to  sea,  so  that  the 
employment  of  a  pilot  was  compulsory  before 
and  at  the  time  of  the  collision.  When  the 
ship  left  the  dock  the  object  of  the  master  was 
to  prosecute  his  voyage  by  getting  to  sea  as 
soon  as  he  could.  It  is  true  it  had  been 
arranged  between  the  pilot  and  himself  that 
the  vessel  should  anchor  in  the  Mersey  for  the 
night,  but  that  was  done  to  further  the  object 
of  getting  out  to  sea  by  going  so  far  on  the 
way  as  would  enable  her  to  cross  the  bar  on 
the  next  morning's  tide,  which  the  vessel 
could  not  have  done  if  nhe  had  remained  in 
dock,  or  at  least  she  could  not  have  crossed  it 
so  early.  Their  Lordships  think  that  under 
the  circumstances  the  ship  was  proceeding  to 
sea  at  the  time  she  left  the  dock,  and  that  the 
anchoring  was  not  a  discontinuance  of  her  pro- 
gress to  the  sea,  but  an  act  proper  and  reason- 
able to  be  done  in  the  course  of  it."  Here, 
then,  we  have  a  stoppage  for  a  purpose  directly 
connected  with  the  transit  from  dock  to  sea, 
namely,  until  sufficient  water  was  over  the  bar. 
It  is  true  it  may  be  called  a  voluntary  stoppage ; 
but  it  is  only  so  far  voluntary  in  that  it  was 
immediately  so,  but  proximately  the  cause  of 
it  was  one  over  which  those  in  charge  of  the 
ship  had  no  control^the  state  of  the  tide. 
Therefore  there  was  not,  as  in  B^rigu$%  v. 
Melhuiehf  any  voluntary  stoppage  for  a  pujrpoae 
not  connected  with,  and  necessary  for,  the 
actual  transit  from  dock  to  sea.  A  question  In 
the  case  also  arose  aa  to  the  consequence  of 
certain  payments  to  the  pilotj  but,  for  all 
practical  purposes,  the  extract  which  we  have 
given  from  the  judgment  of  the  court  aeta^ut 
the  cardinal  point  of  the  case,  the  one  upon 
which  it  really  turned,  and  shows  its  bearing 
upon  the  proposition  which  we  have  already 
laid  down. 

A  somewhat  earlier  case,  The  WobumAhbey 
(20  L.  T.  £ep.  N.  S.  621),  affords  a  useful  in- 
stance of  vessels  going  in  the  contrary  direc- 
tion, that  is,  from  sea  to  port ;  but,  as  in  the 
case  of  Rodriguee  t.  Melhuuh^  there  was  a  stop- 
page which  caused  a  break  in  the  transit.  The 
ship  was  moorad  in  the  Mflsiey^on.  the  aftsr- 
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noon  of  the  27th,  and  the  collision  took  plmce 
on  the  erening  of  the  29th.  There  wm  no 
caose  shown  for  so  long  a  delay  aa  thia  in  the 
transit,  no  storm  occurred,  and  no  evidence  was 
giren  that  the  Woburn  Abbey  could  not  have 
gone  into  dock.  Therefore,  here  waa  a  delay 
for  a  purpose  other  than  one  connected  with 
the  immediate  transit  from  sea  to  dock.  The 
Tery  latest  case  of  all,  that  of  The  Princeton^ 
(38  L.  T.  Rep.  N.  S.  261),  shows  circumstances 
as  regards  the  delay  almost  similar  to  those 
which  happened  in  the  case  of  the  Woburn 
Abbey,  and  as  in  that  case  so  in  this,  the  vessel 
was  inward  bound.  But  here  the  delay  occur- 
red from  a  vu  majoTy  for  the  weather  was  so 
tempestuous  that,  after  the  first  mooring,  the 
Tessel  could  not  proceed  with  safety  into  dock. 
Consequently  the  court  held  that  the  pilot  was 
not,  as  in  the  Woburn  Abbey, /uncrtM  officio^  and 
that  the  delay  was  due  to  causes  over  which 
those  who  had  charge  of  the  vessel  had  no  con- 
trol. Therefore,  it  is  obvious,  as  expressed  in 
the  proposition  already  given,  that  the  Prince- 
ton was  not  voluntarily  stationary  for  a  purpose 
unconnected  with  and  necessary  for  the  actual 
transit  During  the  first  part  of  the  period 
during  which  the  ship  was  moored  she  was 
stationary  for  purposes  connected  with  her 
entry  into  dock,  during  the  latter  part  on  ac- 
count of  the  stormy  state  of  the  weather.  It  is 
true  that  both  these  cases  turned,  to  some 
extent)  on  certain  acts  of  Parliament;  but 
they  do  nut  affect  the  principle^they  are  con- 
nected more  with  the  actual  engagement  of  a 
pilot.  Thus  it  seems  clear  that  we  are  now,  by 
an  analysis  of  the  facts  of  the  four  cases  touched 
npon,  enabled  to  extract  a  safe  principle  in  re- 
gard to  vessels  proceeding  from  or  to  sea — a 
principle  alike  sensible  and  just,  and  one  which 
a  careful  examination  of  the  cases  which  we 
have  cited  as  examples  should  make  perfectly 
plain.— The  London  Law  Times. 


GENERAL  NOTES, 

PROfiasioviL  EnQDiTTi  IV  TBI  UvinD  Statis. 
—We  are  afndd  our  excellent  contemporary, 
the  Chicago  Legal Newt^  has,  "put  its  foot  in  it." 
The  Solieiiore*  Journal  having  innocently  said 
something  about  its  being  difficult  for  the  «  popu- 
lar mind  to  grasp  the  idea  of  the  majesty  of  the 
law  as  pezaonified,  for  instance,  in  the  American 


courts,  which,  according  to  the  description  of  a 
recent  writer,  consists  of  <an  elderly  gentleman 
sitting  on  a  cane  bottom  chair  and  expectorat- 
ing thoughtfully,'  "  the  Legal  Newt  read  ^  onr 
learned  and  respected  contemporary''  a  lecture, 
and  informs  it  among  other  thinga  that,  <<There 
is  no  country  in  the  world  where  the  judges  of 
inferior  courts  of  record  preside  with  more 
dignity  and  indulge  less  in  wrangles  with  attor- 
neys, and  are  more  respected  by  the  bar  and 
people,  than  in  America."  This  is  all  well 
enough,  if  it  be  true,  and  it  ought  to  he ;  bot 
we  doubt  if  it  will  have  its  due  weight  on  the 
mind  of  ^  our  learned  and  respected  contemp- 
orary," for  in  the  very  next  article  in  the  Ltgol 
NewMy  we  are  given  an  account  of  «  professional 
etiquette  on  the  fkt>ntier,"  wherein  is  stated  the 
cause  of  the  great  unpopularity  of  Judge  Beck, 
*<  Judge  of  Wyoming."    We  quote  : 

**  He  even  carried  hit  whim  of  professional  proprie- 
ty bo  far  as  to  prohibit  swearinff  in  eoart,  and  i»  aaid 
to  have  fined  a  lawyer  who  gwore  at  a  witnen  dariu 
hit  cross-examination.  Another  peooltarity  of  tliis 
judge  ia  a  dislike  of  seeing  attorneys,  when  aifainc  s 
case  before  him«  pass  aroond  a  bottle  of  whisky,  sod 
he  is  said  to  be  violently  opposed  to  lawyers  treednc 
the  jury  to  "  drinks "  while  a  trial  is  in  procrsss. 
Judge  Beck  is  said  to  have  violated  common  deosaey 
by  refusing  to  proceed  with  a  case  ontil  the  attonein 
engaged  in  it  should  put  out  their  pipes ;  and  a  eoin- 
mnnity  once  rose  in  indignation  when  he  ordered  s 
lawyer  to  remove  his  feet  from  the  jadge*s  desk." 

This  waa  all,  no  doubt,  very  difficult  for  the 
«  popular  mind  "  to  submit  to,  but  when  Judge 
Beck  instructed  the  grand  jury  "  to  indict  eveiy 
man  who  indulged  in  gambling,  or  sold  liquor 
without  a  licence,  the  outraged  public  demand- 
ed his  removal."  As  is  usual  under  like  circnm- 
stances  in  this  country,  the  Legislature  was 
"  seen,"  and  the  result  was  that  a  <<  redistrictiog 
act"  was  passed,  and  Judge  Beck  was  assigned 
to  a  district  without  ^  a  town  or  a' court  house, 
and  entirely  uninhabited,  except  by  milittiy 
garrisons,  Indians  and  wild  beasts."  The  <<  pop- 
ular mind"  was  thereby  satisfied.  Of  course, 
Judge  Beck  was  not  a  «  politician ''—a  <*  ma- 
chine politician  "—or  he  never  would  have  so 
run  counter  to  the  <<  sense  of  the  people  " — and 
this  suggests  the  wonder,  how,  not  being  s 
"  politician,"  he  got  his  appointment — ^but  how- 
ever that  may  be,  the  Legal  KetPt  should  have 
remembered  that  the  degenerate  foreigner  is 
not  up  in  these  matters,  and  should  have  kepi 
its  lecture  and  Judge  Beck*s  case  apart   By 
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the  way,  we  belieye  that  womea  are  voters  and 
<*  lawyers  "  in  WyomiDg. — Albany  Law  Journal. 

MiBTAKi  IX  SiABCB. — In  Siewert  v.  Common- 
wealthy  6  Week.  Not.  Cas.  17,  recently  decided 
by  the  Supreme  Court  of  Pennsylvania,  it  is 
held  that,  while  a  recording  officer  who  furnisheit 
a  search  is  not  liable  for  a  mistake  in  it,  except 
to  the  person  who  employs  him,  he  may  by 
affirming  its  correctness  to  another  become 
liable  for  a  mistake  therein  to  such  other.  In 
this  case  a  prothonotary  made  a  search  for  one 
Anthony  who  desired  to  borrow  money.  Anthony 
paid  for  the  search  and  took  with  it  the  certifi- 
cate of  the  prothonotary  to  its  correctness  to 
one  Beck  from  whom,  as  agent  for  one  Hous- 
man,  he  expected  to  borrow  the  money.  Beck 
not  relying  on  the  search  went  with  Anthony 
to  the  prothonotary  who  reaffirmed  its  correct- 
ness, and  at  Beck's  request  ma)de  a  new  search 
of  his  index,  and  returned  the  search  to  Beck 
again,  affirming  its  correctness.  Beck  thereupon 
lent  the  money  upon  the  security  of  a  judgment 
note.  It  turned  out  that  there  was  a  judgment 
against  Anthony  which  was  omitted  from  the 
search.  It  was  held  that  there  was  a  republica- 
tion of  the  original  search  rendering  the  pro- 
thonotary liable  to  Housman  for  the  injury 
resulting  to  him  from  the  omitted  judgment. 
See,  as  to  the  general  rule  limiting  the  respon- 
sibility of  the  searching  officer  to  the  person  for 
whom  the  search  is  made,  Commonwealth  v. 
Sarmer,  6  Phila.  90  ;  Houtman  v.  Qirard  Mut. 
Build,  Atnoc.,  31  P.  F.  Smith,  256 ;  BoodY,  Fahn- 
itoek^  8  Watts,  489  ;  Brockenw,  MUUry  4  W.  &  S. 
110. 

Courts. — Court,  says  Cowell,  is  the  house 
where  the  king  remaineth  with  his  retinue; 
also,  the  place  where  justice  is  administered. 
These  two  meanings  were  in  the  beginning 
closely  connected.  For,  in  early  English  his- 
tory, when  the  king  was  actually  the  fountain 
and  dispenser  of  justice,  nothing  could  be  more 
natural  than  that  subjects  aggrieved  by  the  con- 
duct of  powerful  barons,  or  complaining  of 
each  other's  shortcomings  or  misconduct,  should 
use  the  expression  "  the  court,"  in  speaking  of 
the  j  lumey  to  the  place  where  the  king  was 
domiciled,  and  the  application  to  him  preferred, 
usually,  in  the  court  (eurta  or  eurtU)  of  the  pal- 
ace  for  interference  and  redress.  Anciently,  the 
**  djuutf"  for  judicial  purposes,  was  the  king  and 


his  immediate  attendants ;  later,  it  meant,  in 
the  judicial  sense,  those  to  whom  he  had  dele- 
gated the  authority  to  determine  controversies 
and  dispense  justice,  but  who  still  sojourned  or 
travelled  with  him.  It  was  an  important  stipu- 
lation in  Magna  Charta,  that  the  court  (speak- 
ing judicially)  should  no  longer  migrate  with 
the  royal  progresses,  but  should  be  held  at  some 
settled  place  ;  which  was  can  led  into  effect  by 
the  organization  of  aula  regia,  q.  v.  Now,  the 
word  court  might  well  have  been  changed  for 
seme  more  appropriate  substitute.  But  names 
are  more  enduring  than  things.  Court  continued 
in  use  in  the  sense  of  a  tribunal  of  justice ;  an 
authority  organized  to  hear  and  determine  con- 
troversies in  the  exercise  of  judicial  power. — 
AbbotCt  Law  Dictionary. 


DIGEST  OF  ENGLISH  DECISIONS, 
[Continued  from  p.  492.] 

Company. — 2.  The  plaintiff  brought  an  action 
to  recover  the  sum  paid  for  shares  in  the 
defendant  company,  proving  that  he  was  in- 
duced to  take  the  shares  by  fraud  of  the 
directors.  A  resolution  had  been  passed  for 
voluntarily  winding  up  the  company  ;  and  the 
assets,  including  the  uncalled  capital,  were 
insufficient  to  pay  its  debts.  Held^  that  the 
plaintiff  had  no  case. — Stone  v.  The  City  4" 
County  Bankf  Limited,  Collina  v.  Same^  3  C.  P. 
D.  282. 

2.  In  1872,  one  £.,  having  contracted  with 
J.,  the  owner  of  a  colliery,  to  get  up  a  company 
to  purchase  the  colliery,  for  which  J.  was  to 
have  £4,500  cosh  and  £11,000  shares,  made  an 
arrangement  with  S.  that  S.  should  get  up  a 
company  to  purchase  the  colliery  for  £25,000 
cash  and  £25,000  shares,  the  balance  to  be 
divided  equally  between  E.  and  S.  S.  started 
the  company,  and  got  the  six  directors  to  act, 
and  undertook  that  they  should  be  at  no  ex- 
pense. J.  and  E.  contracted  to  sell  the  pro- 
perty to  a  trustee  for  the  company  on  the  terms 
agreed  by  E.  and  S.  A  clause  in  the  company's 
articles  stated  that  the  directors  were  <'  author- 
ized and  empoweflvl "  to  repay  themselves  out 
of  the  capital  all  the  "expenses  whatsoever 
incurred  in  the  formation  of  the  company.'' 
The  qualification  of  a  director  was  fifty  shares 
paid-up  stock.  By  an  agreement  between  S. 
and  the  directors,  S.  received  £3,500  *<  for  pre- 
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liminary  expenses."  The  directors  received  no 
vouchers  for  these  expenses,  and  they  knew 
nothing  about  the  arrangement  between  8.  and 
£.,  under  which  8.  actuallj  received  £3,200. 
Out  of  the  £3,600  S.  paid  the  calls  on  the  shares 
held  bj  the  directors.  On  the  winding  up  of 
the  companj,  heldf  that  the  payment  of  the 
£3,600  was,  under  the  circumstances,  a  ^*  mis- 
application "  of  the  funds  of  the  company 
under  the  Companies  Act,  1862,  c.  165,  and  the 
directors  must  repay  it  to  the  company. — Jn  re 
Englefield  CoUUry  Co.,  8  Ch.  D.  388. 

4.  A  company  allotted  A.,  proprietor  of  a 
newspaper,  seventy-five  "  fully  paid-up"  shares, 
in  consideration  that  the  newspaper  would 
advertise  the  company's  prospectus  for  three 
months.  The  allotment  was  made  April  7,  and 
the  first  advertisement  was  inserted  April  8. 
No  contract  was  registered  as  required  by  the 
Companies  Act,  1867.  Hdd,  that  the  shares 
were  not  paid  for  in  cash,  and  the  holder  must 
be  placed  on  the  list  of  contributories  as  a 
holder  of  shares  not  paid  for.  Spargo'e  Cau 
(L.  R.  8  Ch.  412)  distinguished.— /n  re  Church 
i  Empire  Fire  Inturanee  Fund,  Andreei  Caee, 
8  Ch.  D.  126. 

Compounding  Felony, — See  Surety. 

Compnmiee. — 8ee  Company ^  1. 

Conceo/fRtfii^.— See  Surety. 

Condition. — See  SaU^  3 ;  Waiver. 

Coneideration. — See  Sale^  4  ;  SeUlemenif  1. 

Conatruction. — See  Annuity ^  \\  Bequett\  Con- 
tract^ 1 ;  Landlord  and  TenaiU^  1  \  Railway^  2 ; 
Taiee  ;   Fi//,  1,  2,  3,  4. 

Contract. — 1.  Contract  in  writing,  by  plaintiffs 
to  cut  and  lengthen  and  repair  defendants'  ship, 
« to  enable  the  vessel  to  be  classed  100  A  1 ''  at 
Lloyd's,  for  £17,260  and  the  old  material. 
Il«:fvrence  was  made  for  details  to  specifications 
annexed  to  and  forming  part  of  the  contract. 
These  specifications  consisted  of  two  items, 
beaded  respectively  "  lengthening  "  and  « iron 
work."  Under  the  fijrst  were  particulars 
stating,  among  other  things,  that  all  the  « iron 
and  wood  work''  of  certain  portions  of  the 
vessel  named  was  to  be  "  new  and  complete," 
and  every  way  <<in  accoidsince  with  Lloyd's 
rules  to  class  the  vessel  A  100.'*  The  other 
Jtem  read  as  follows :  ^  The  plating  of  the  hull 
to  be  carefully  overhauled  and  repaired  [but  if 
any  new  plating  is  required,  the  same  to  be 
IMidfotiextra].  Deck  beams,  tiesi  diagoDid  ties, 


main  and  spar  deck  stringen,  and  All  ixw 
work,  to  be  in  accordance  with  Lloyd's  rulei 
for  classification."  The  words  standing  above 
in  brackets  were  erased,  but  left  legible,  and 
were  signed  by  certain  initials.  Held^  in  sn 
action  for  extra  pay  for  new  plating,  that,  if 
new  plating  was  required  to  render  the  ship 
100  A  1  at  Lloyd's,  the  plaintiffs  were  obliged, 
according  to  the  contract,  to  furnish  it  without 
extra  pay,  and  that  the  erased  words  could  not 
be  used  as  proof  of  the  intention  of  the  parties. 
— Inglie  v.  Buttery^  3  App.  Cas.  652. 

2.  Action  for  specific  performance  of  as 
agreement  by  defendant  to  take  at  par  2,000 
shares  in  the  plaintiff  company,  at  such  times 
as  should  "  be  required  for  the  purpose  of  the 
company."  At  the  time  of  the  above  agree- 
ment, the  directors  of  the  company  agreed  to 
pay  the  defendant,  « in  consideration  of  bis 
services,"  £4,000,  by  draft  payable  in  twclft 
months  from  date,  and  to  be  dated  on  the  dsj 
when  he  should  \»j  for  the  said  2,000  ^am  in 
full.  The  directors  had  no  authority  to  issue 
shares  below  par.  The  defendant  set  up  in 
defence  that  he  had  rendered  no  serrices  to  the 
company,  and  that  the  object  of  the  twosgree- 
ments  was  to  issue  shares  to  him  at  a  discooot; 
that  the  two  agreements  formed  in  fact  onlf 
one  contract,  and  the  two  parts  were  made 
separate,  in  order  to  enable  the  directora  to 
evade  said  limit  in  their  powers,  and  he  ssked 
to  have  his  name  removed  from  the  list  of  sub- 
scribers. Eeld^  that  he  must  take  and  pay  ior 
the  shares  in  full.  He  could  not  set  up  the 
fraud  of  the  directors,  in  which  he  had  coUaded, 
in  order  to  invalidate  the  contract,  and  the 
contzact  was  divisible.  He  was  left  to  another 
action  to  recover  his  £4,000,  if  he  could.— 
Odeua  Tremwaye  Co.  v.  Mmdel^  8  Oh.  D.  235. 

3.  The  plaintiff  wrote  the  defendant's  agent 
for  the  sale  of  a  leasehold  as  follows:  ''In 
reference  to  Mr.  J.'s  premises. ...  I  think  £800 
....  about  the  price  I  should  be  willing  to  gire. 
Possession  to  be  given  me  within  fourteen  d&^ 
from  date ....  This  offer  is  made  subject  to  ike 
conditions  of  the  lease  being  modified  to  .n^ 
solicitor's  satls&ction,  which  I  am  infonnsd 
can  be  dene."  A  few  days  afterwards  the  agent 
wrote :  "  We  are  instructed  to  accept  your  offer 
of  £800  for  these  premises,  and  have  ask^d  ICr. 
J.'s  solicitor  to  prepare  contract."  The  lease 
was  joatodified  aft  repaired  by  pkiaftiff's  solicitor. 
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Seldj  that  the  two  letters  formed  a  complete 
contOiCt^^Bonnewell  t.  JenkiMi  8  Ch.  D.  70. 

CinUributwn.'^^e  Salvage^  2. 
CorUrilnUarg. — See  Cwipanyj  1,  4. 
Cotnernoftj^See    Iruuranee ;    JSttUemeni,   2  ; 
TFftt,  1,  6. 

Copyright, — Defendant  adapted  a  play  from  a 
French  novel  and  drama,  in  which  it  was  found 
as  a  fiMst  that  he  had  introduced  two  unimportant 
*<  scenes  or  points  "  or  ^  scenic  representations  " 
already  used  by  plaintiff  in  an  adaptation  pre- 
Tiously  made  by  him,  but  which  had  no 
counterpart  in  the  French  original.  Ueldy 
that,  under  the  Dramatic  Copyright  Act,  3  ft  4 
Wm.  4,  c.  15,  §  2,  the  defendant  was  not  liable, 
ioasmuch  as  the  portions  taken  were  not 
material  and  substantial. — Chatterton  r.  Cave, 
3  App.  Cas.  483  j  s.  c.  L.  B.  10  C.  P.  672  ;  2 
C.  P.  D.  42. 

Corporation, — ^6y  act  of  Parliament,  it  was 
provided  tuat  every  contract  above  £50,  made 
by  a  public  corporation  like  the  defendant, 
should  «bo  in  writing,  and  sealed  with  the 
common  seal"  of  the  corporation.  Tne  jury 
found  that  the  defendant  corporation  verbally 
authorised  its  agent  to  order  plans  for  offices 
of  the  plaintiff;  that  the  plans  were  made, 
submitted,  and  approved ;  that  the  offices  were 
necessary,  and  the  plans  essential  to  their  erec- 
tion ;  but  the  offices  were  not  built.  Jleldf  that 
the  plaintiff  coald  not  recover.  Distinction  be- 
tween trading  and  public  corporations. — Hunt 
T.  The  Wimbledon  Local  Board,  3  C.  P.  D.  208. 

CoitM. — Where  a  defendant  admitted  his 
liability  for  the  debt  sued  on,  and  set  up  a 
counter  claim  exceeding  the  plaintiff's  in 
amount,  the  defendant  was  refused  security 
for  costs  against  the  plaintiff,  as  being  a 
foreigner,  residing  out  of  the  jurisdiction — 
Winterfitld  v.  Bradnum,  3  Q.  B.  D.  324. 

Covenant. — See  Landlord  and  Tenant,  1|  3  ; 
JPartnershipf  1. 

J)amage8. — In  an  action  for  damages,  injury 
to  plaintiff's  buildings  by  the  withdrawal  of 
lateral  support  through  mining  operations 
carried  on  by  the  defendant  on  the  adjacent 
land,  a  xeferee  found  £400  damages  already 
accrued}  and  £150  prospective  damages.  Meld 
(Cockburn,  C.  J.,  dissenting),  that  prospective 
damages  could  be  recovered.  Baekhoute  v. 
Mfiiwm  (9  H.  L.  C.  603)  and  mcklin  v.  Willianu 


(10  Ex.  259)  discussed.— Xam^  v.  Walker,  3  Q. 
B.  D.  389. 

Deed. — See  Mortgage^  2. 

Delivery. — See  Railway^  3  ;  Sale,  2. 

Demurrer. — Claim  that  the  defendants,  by 
placing  refuse  and  earth  on  their  land,  caused 
the  rain-water  to  percolate  through  and  flow 
upon  the  plaintiff's  adjoining  land  and  into 
his  house,  as  it  would  not  naturally  do,  and 
that  substantial  damage  was  caused  thereby. 
Held,  not  demurrable. — Hurdman  v.  The  North- 
Eastern  Railway  Co.,  3  C.  P.  D.  168. 

2>«;mc.— See  Truet,  1  /  Will,  1. 

Director, — See  Company,  3. 

Discount. — See  Bank,  2. 

Discovery. — See  Attorney  and  Client,  1,  2. 

Discretion  qf  Trustees. — See  Trust,  2. 

Distribution. — See  Annuity,  2. 

Divisible  Contract. — See  Contract,  2. 

Documents^  Inspection  q/*.— See  Attorney  and 
Client,   2. 

Evidence. — See  Contract,  1 ;  Slander  ;   Will,  1. 

Execution. — Sect.  87  of  the  Bankruptcy  Act, 
1869,  provides  that  <<  where  the  goods  of  any 
trader  have  been  taken  in  execution  for  a 
sum  exceeding  £50"  within  a  specified  time 
before  bankruptcy,  proceedings  on  it  shall 
be  restrained.  Appellants  got  judgment  for 
£54,  but  indorsed  the  writ  for  £43  only. 
Held,  that  the  execution  was  good  for  that  sum, 
notwithstanding  the  judgment  for  more  than 
£50.— /a  re  Jlinks.  Ez  parU  Berthier,  7  Ch.  D. 
882. 

Fraud. — See  Company,  2 ;  Contract,  2 ;  Sale,  I, 
4. 

Frauds,  Statute  qf. — See  Sale,  3. 

General  Average, — See  Shipping  and  Admiralty* 

Husband  and  Wife,  —  1.  A  wife's  property 
was,  on  her  marriage,  settled  to  her  separate 
use,  without  power  of  anticipation.  A  judg. 
ment  was  obtained  in  the  Queen's  Bench  against 
her  for  debts  contracted  previous  to  her  mar- 
riage ;  and,  in  an  action  in  the  Chancery  Divi- 
sion, to  enforce  this  judgment  against  her 
separate  estate,  held,  that  the  judgment  debt 
and  costs  should  be  recovered  against  her  se- 
parate estate,  in  spite  of  the  restraint  against 
anticipation  in  the  settlement^  under  the  Mar- 
ried Women's  Property  Act,  1870,  which  pro- 
vides that  « the  wife  shall  be  liable  to  be  sued 
for,  and  any  property  belonging  to  her  for  her 
separate  use  shall   be  liable  to  satisfy,  such 
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debts  [contracted  before  marriage]  as  if  ahe  had 
contiaued  UDmarried." — London  f  Provincial 
Bank  t.  BogU^  7  Ch.  D.  773. 

2.  When  a  wife  sues  for  separate  estate,  the 
husband  should  be  made  a  defendant,  not  a 
plaintiff.  The  Judicature  Act  has  not  changed 
the  practice. — Roberts  v.  Fvam,  7  Ch.  830. 

3.  Under  the  Married  Women's  Property  Act, 
1870,  the  husband  must  still  be  Joined  as  de- 
fendant when  an  action  is  brought  against  the 
wife  to  charge  her  earnings  in  a  pursuit  carried 
on  by  her  apart  from  her  husband. — Eaneoeki 
V.  DemeriC'Lablachej  3  C.  P.  D.  197. 

See  Married  Women. 

lT\fant, — By  the  marriage  settlement,  made 
under  the  direction  of  the  court,  of  a  young 
lady  then  "  an  inflEint  of  seventeen  years  and 
upwards,"  certain  property  of  hers  was  vested  in 
trustees,  among  otber  things  to  reinvest  the 
same,  "with  the  consent  of"  the  said  infant 
and  her  husband,  and  after  the  death  oi  either 
with  the  consent  of  the  survivor,  and  after  the 
death  of  the  survivor,  at  the  discretion  of  the 
trustees.  The  wife  had  the  first  life-interest 
Eeld^  that  the  wife,  though  an  in&nt,  could 
give  her  <*  consent "  to  a  reinvestment,  as  con- 
templated by  the  settlement  She  could  exer- 
cise a  power,  though  coupled  with  an  interest. 
— /n  re  Cardroeee  SeUlement^  7  Ch.  D.  728. 

Injunction, — See  Partnerehip^  2  ;  Trade-mark; 
Way, 

Jnntranee. — By  the  terms  of  a  lease,  dated 
September  29,  1870,  the  lessee  had  the  option 
to  purchase  the  premises  at  an  agreed  price,  by 
giving  notice  before  Sept.  29,  1876,  of  his  in- 
tention to  do  so.  The  lessor  covenanted  to 
insure,  and  did  insure.  May  6,  1876,  the  build- 
ings were  burnt  down,  and  the  lessor  received 
the  insurance  money.  Sept  28,  1876,  the  lessee 
gave  notice  of  his  intention  to  purchase,  and 
claimed  the  insurance  money  as  part  payment. 
The  lease  contained  nothing  as  to  the  disposi- 
^  tion  of  the  insurance  money.  Beldf  that  the 
lessee  was  not  entitled  to  it  Lawee  v.  Bennett 
Cox  167)  criticised ;  Raynard  v.  Arnold  (L.  B... 
10  Ch.  386)  explained.— ^<i{varis  v.  Weet^  7  Ch. 
D.  858. 

Inureet. — See  Waiver. 

Joint  Tenant. — See  Trustj  1. 

Judgment.  —  The  plaintifif  sued  defendantc;, 
to  recover  a  penalty  for  violation  of  the  Sun- 
day statute,  21    Qeo.  3,   c.  49.     The    action 


was  brought  Aug.  17,  1877,  in  resp^t  of  t 
violation  of  Sunday,  August  15.  October  20, 
one  B.  brought  suit  against  the  defendants  to 
recover  for  all  the  Sundays  from  and  including 
August  16,  to  the  date  of  the  writ.  Judgment 
in  this  suit  went  by  default,  and  was  pleaded 
in  bar  by  defendants  when  plaintiff's  suit  came 
up.  It  appeared  that  defendants'  attorney  got 
B.  to  allow  the  use  of  his  name  to  bring  the 
suit,  in  order  to  cut  oflf  suits  by  others  for  the 
penalty,  and  in  order  to  gain  time  to  apply  to 
the  Home  Secretary  for  a  remission  of  the 
penalties ;  that  B.  never  intended  to  enforce  the 
judgment,  or  to  have  any  thing  further  to  do 
with  the  matter,  but  that  he  did  not  know  ai 
the  suit  brought  by  the  plaintiff.  UeH  that 
B.'s  judgment  was  obtained  by  covin  and  col- 
lusion, and  could  not  be  pleaded  in  bar  of 
plaintiff's  suit;  and,  moreover,  the  claim  of 
plaintiff  for  the  penalty  became  a  debt  from  the 
date  of  his  writ,  and  wan  not  affected  by  sab- 
sequent  suits.  —  Girdleetone  v.  The  Brighm 
Jquarium  Co.,  3  Ex.  D.  137. 
Jurisdiction. — See  Arbilratian. 
Laches, — See  Principal  and  AyenL 
Landlord  and  Tenant. — 1.  In  a  lease  of  a  laige 
new  warehouse,  the  lessor  covenanted  that  be 
would  **  keep  the  roof,  spouts,  and  main  walli 
and  main  timbers  of  the  said  warehouse  in  good 
repair  and  condition."  There  was  also  a  pro- 
vision, that,  <<  in  case  the  said  warehouse 

shall be   destroyed  or  damaged  by  fir^i 

flood,  storm,  tempest,  or  other  inevitable  acci- 
dent,' there  should  be  a  reduction  or  disconti- 
nuance of  rent  until  the  building  should  be 
again  tenantable.  While  the  wart  house  wtf 
being  used  by  the  tenant  in  a  reasonable  man- 
ner for  the  purpose  which  it  was  let  for,  the 
upper-floor  beams  broke,  and  two  of  the  ooter 
walls  cracked  and  bulged,  so  that  extensiTe  r^ 
pairs  were  made  by  the  lessor,  during  the  pro- 
gress of  which  the  tenant  could  not  occupy  the 
building.  The  lessor  brought  an  action  against 
the  lessee  for  the  amount  expended  in  rep^i^ 
and  the  latter  made  a  counter-claim  for  the 
rent  paid  by  him  under  protest  in  respect  of 
the  time  consumed  in  making  the  repairs 
JJeldf  that  the  covenant  to  keep  « in  good  re- 
pair "  meant  such  a  condition  as  such  buiidifi^ 
must  be  in,  in  order  to  answer  the  purpose  for 
which  they  are  used.  If  this  particular  bQil<i- 
{ ing  was  in  poor  repair  when  leased,  It  irai  fi^ 
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enough  to  keep  it  merely  in  that  condition. 
The  lessee  could  not  claim  a  rebate  of  rent  un- 
der the  clause  "  or  other  ineyitable  accident," 
nor  any  damages  for  occupation  during  the  re> 
pairs,  as  the  covenant  to  repair  implied  leave 
to  enter  for  that  purpose.  —  Saner  v.  BUton^  7 
Ch.  D.  815. 

2.  A  tenant  is  bound  to  keep  the  boundary 
between  his  landlord's  land  and  his  own  dis- 
tinct and  well  defined  during  the  continuance 
of  the  lease,  as  well  as  to  render  it  so  at  the  end 
of  the  lease.— /S/nAre  v.  Uardingy  7  Ch.  D.  874. 

3.  Lease  by  defendant  to  plaintiff  of  a  base- 
ment, "  together  with  the  full  and  undisturbed 
right  and  liberty  to  store  cartridges  therein.'' 
The  lessor  covenanted  to  keep  the  premises 
and  the  landing-pier  adjoining  in  proper  repair 
and  condition  "for  storing,  landing,  or  ship- 
ping away  cartridges ; "  and  there  was  a  coven- 
ant for  quiet  enjoyment.  Before  the  lease  ran 
out,  the  Explosives  Act,  1875,  rendered  it  no 
longer  lawful  to  keep  cartridges  in  the  premises. 
Defendants  gave  plaintiff  notice  to  remove  the 
cartridges;  and  plaintiff  refusing,  defendant 
removed  them  himself.  Plaintiff  brought  an 
action  on  the  lease  to  restrain  defendant  from 
obstructing  the  storing  of  the  cartridges,  and  to 
require  him  to  render  it  possible  for  cartridges 
to  be  lawfully  stored  on  the  premises,  and  for 
damages.  Held^  reversing  the  decision  of  Fry, 
J.,  that  judgment  must  be  for  the  defendant. — 
Newly  V.  Sharpe^  8  Ch.  D.  39. 

Lean. — See  Imuranee  ;  Landlord  and  Tenant ; 
Neqligtneef  2  ;  Partnerthip^  2 ;  Way. 

Legacy. — See  TFi7/,  5. 

Libel. — See  Slander. 

Luyyage.^~See  Jtailtedyj  1,  3. 

Market  Overt — See  Sale^  1. 

Marriage  Settlement. — See  In/ant;  Settlement. 

Married  Women. — 1.  A  testatrix  bequeathed  to 
her  ^  niece  M.  J.,  the  wife  oi  R.  H.,"  a  share  in 
a  fund  resulting  from  real  and  personal  estate, 
after  the  termination  of  a  life  interest  ip.  the 
same.  The  testatrix  further  declared  that  every 
provision  made  for  any  woman  in  the  will  was 
made  and  intended  to  be  for  her  sole  and  sepa- 
rate use,  without  power  of  anticipation,  and 
that  her  receipt  alone  should  be  a  sufficient  dis- 
cBilik<^^r'the  same.  The  tenant  for  life  died 
b€f9^^i!fc'^^^^^i^W"i4d''the  fund   had  been 

should  be  paid  out  toiheition  >he^.«e|iBi!Atd 


receipt.— /fi  re  JSUi^e  Truettf  (L.  R.  17  Eq.  409) 
commented  upon.— /n  re  Croughton^e  TrusUy  ft 
Ch.  D.  460. 

2.  T.  was  married  in  1846,  and  became  in- 
solvent in  1861,  and  had  no  assets.  In  1876^ 
his  wife  became  entitled  under  her  father's 
will  to  £500  a  year  for  life,  remainder  to  her 
children.  The  will  did  not  settle  the  income  to 
her  separate  use,  and  there  was  no  marriago 
settlement.  The  husband  contributed  nothing 
to  the  wife's  support.  The  general  assignee 
claimed  half  the  income  for  the  creditors. 
Heldy  that  the  court  could  settle  it  all  on  the 
wife,  in  its  discretion ;  and  such  settlement  was 
made. — Taunton  v.  Morris,  8  Ch.  D.  453. 

Misapplieation  qf  Funds. — See  Company^  3. 

Mortgage. — 1.  A  mortgagor  was  obliged  to 
take  out  letters  of  administration,  in  order  to 
perfect  the  title  of  the  mortgaged  premises  to 
the  mortgagee,  t  In  an  action  for  foreclosure 
and  payment  of  the  sum  due  on  the  mortgage, 
heldf  that  the  mortgagor  was  not  entitled  to  have 
the  costtf  of  taking  out  the  letters  paid  out  of 
the  mortgaged  property. — Saunders  v.  Dunman, 
7  Ch.  D.  825.  , 

2.  Heldf  that  a  person  mentioned  in  a  deed 
with  two  others,  as  a  party  to  it,  but  who  never 
executed  it,  could  not  maintain  an  action  to 
have  the  deed  declared  void,  ffeld^  also,  that 
one  of  three  co-mortgagees  could  not  maintain 
an  action  to  foreclose,  making  the  mortgagor 
and  his  two  co-mortgagees  defendants. — Luke 
V.  South  Kensington  Motel  Co.,  7  Ch.  D.  789. 

Negligence. — 1.  The  defendant  used  his  premi- 
ses tor  athletic  sports.  A  private  passage,  having 
a  carriage-track  and  footpath,  ran  by  his  place 
the  soil  of  which  passage  belonged  to  other 
parties,  but  over  which  there  was  a  right  of  way. 
In  order  to  prevent  people  in  carriages  from 
driving  up  the  road  to  his  place  to  see  the 
sports  over  the  fence,  the  defendant,  without 
legal  right,  and,  as  found  by  the  jury,  in  a 
manner  dangerous  to  persons  using  the  road, 
barricaded  the  carriage-road  by  means  of  two 
hurdles,  one  placed  on  each  side  of  the  road, 
leaving  a  space  in  the  centre,  which  was  ordi- 
narily left  open  for  carriages,  but  on  occasion 
of  the  games  was  closed  by  a  bar.  Some  per- 
son unknown  moved  one  of  the  hurdles  from 
the  carriage-road  to  the  footpath  alongside. 
The.  plaintiff,  passing  over  the  road  on  a  dark 
night  ioQia.UiwtfiilMmcmiLerj  and  without  negli- 
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ge&ce,  came  in  cotftact  with  the  obitraction  on 
the  footpath,  and  had  an  eye  put  out  thereby. 
Meldj  that  the  defendant  was  liable  for  the 
injury.— CZar*  y.  Chambert,  3  Q.  B.  D.  327. 

2.  The  plaintiff  and  the  defendant  company 

were  tenants  of  adjoining  land  under  the  same 

lessor,  and  the  company's  lease  required  it  to 

maintain  a  fence  around  its  land,  for  the  benefit 

of  the  lessor  and  his  other  tenants.    Twenty 

years  ago,  the  predecessors  of  the  company  in 

title  built  a  wire  fence  about  the  laud,  and  the 

company  repaired  it  from  time  to  time ;  but  in 

lapse  of  time  the  wires  rusted,  and  pieces  fell 

off  into  the  grass  on  the  plaintiff's  land,  and 

plaintiff's  cow  grazing  there  swallowed  a  piece 

from  the  effects  of  which  she  died.    //«/</,  that 

the  company  was  liable  for  the  value  of  the 

cow, — /trtA  T.  The  Bowling  Iron  Company^  3  C. 

P.  D.  254. 

.     Notice. — See  Bank^  2.  * 

Ofieer. — See  Quo  Warrarto. 
Onu3  Probandi, — See  Slander, 
Option  to  Purchase. — See  Inguranee. 
Original  Gi;t.See  WiU,  3. 
Oetensible  Partner, — See  Partnership. 
Pa'ticular  Average. — See    Shipping  and  Ad- 
miraUy. 

Parinerehip.'^l,  By  partnership  articles  be- 
tween the  plaintiff  and  the  defendant,  the 
defendant  coTenanted  not  to  "engage  in  any 
trade  or  business  except  upon  the  account  and 
for  the  benefit  of  the  partnership."  After  the 
partnership  had  been  dissolved,  the  plaintiff 
learned  that  the  defendant  had  been,  duriog 
the  partnership,  a  partner  in  another  business, 
and  had  realized  profits  from  it ;  and  he  there- 
upon filed  two  bills,  one  for  an  account  of 
defendant's  profits  m  the  other  business,  and 
another  for  a  declaration  that  defendant's  inter- 
est in  the  other  business  was  assets  of  the  partr- 
nership  with  himself.  The  first  bill  was  dis- 
missed without  costs.  If  the  plaintiff  had  any 
case,  it  was  a  case  for  damages.  The  second 
bill  was  dismissed  with  costs. — Dean  y.  Me- 
DoweU,    Same  v.  Same^  8  Ch.  D.  346. 

2.  In  1861,  partnership  articles  were  entered 
into  between  the  plaintiff  and  the  defendant  to 
carry  on  the  business  of  ironmongers,  for 
twenty- one  years,  at  the  R.  premises,  "or 
in  such  other  place  or  places  as  the  said 
parties  hereto  may  agree  upon."  In  1863,  the 
partners  agreed  that  thenceforth  the  business 
should  include  ihat  of  iron-founders ;  and  they 


purchased    foundry   works   at   Q.,  where  the 

foundry  business  was   carried   on  until  1876, 

when  the  lease*  of  the  Q.  premises  nm  out. 

The  plaintiff  declined  to  renew  the  lease,  asd 

wished    to    give    up   the    foundry    businesa 

The  defendant  thought  otherwise,  and  finally 

took  a  lease  of  the  Q.  premises  in  his  own 

name,  buty   as    he    said,  for    the    firm,  and 

proposed  to  continue    the    foundry  business 

there.      Plaintiff  moved    for    an    injunction 

and  for  a  dissolution  of  the  partnersbip  and 

for  a  receiver.    Held^  that  the  defendant  had 

no  authority   to   renew    the    lease,  and   the 

plaintiff  was  entitled  to  an  injunctJon  against 

carrying  on  the  foundry  business  in  the  name 

and  with  the  assets    of  the  firm.    Beceirer 

refused.— (7/^in«itt  v.  JVorrw,  8  Ch.  D.  129. 

3.  In  1876,  the  firm  of  H ,  C,  k  P.  was  dis- 
solved, and  notice  was  given  by  thtm  that  the 
business  would  be  carried  on  by  P.  alone.    P. 
undertook  to  pay  H.  a  balance  due  him  from 
the  old  firm.    From  that  time,  the  business  wis 
carried  on  under  the  name  of  P.,  Son  k  Co. 
The  bank   account  was  in  that    name;  and 
the  son  drew  and  accepted  bills,   negotiated 
loans,  and  sometimes  ordered  Roods,  in  the 
name  of  the  firm,  an.1  performed  all  these  acts 
with  authority.    He  never  sold  goods.    On  the 
outside  of  the   premises  the  name  P.  alone 
appeared.    In  1877,  the  firm  failed,  and  the 
creditors  prepared  a  petition  in  bankruptcy 
against  ^.,  trading  as  P..  Son  k  Co.  j  but  it  was 
finally  decided  to  file  the  petition  against  P. 
and  the  son,  as  joint  traders,  and  a  resolution 
for  liquidation  by  arrangement  was  registered, 
P.  had  DO  separate  estate  apart  from  his  interest 
in  the  business;  and  fl.,  being  the  only  sepa- 
rate creditor,  appealed  from  the  order  to  reipster, 
and  the  registration  was  cancelled.    A  firm 
creditor  then  filed  a  petition   in  bankruptcy 
against  P.  and  the  son,  as  a  firm,  and  they 
were  adjudged  bankrupt^  with  their  consent 
An  application  by  H.  to  annul  the  adjudication 
was  refused,  and  no  appeal  taken.    H.  then 
applied  for  a  declaration  that  the  assets  of  the 
buainess  be  declared  separate  estate  of  P.    Both 
P.  and  the  son  testified  that  the  son  was  not 
a  partner,  though  he  took  the  position  of  pait- 
ner,  and  that  it  was  the  intention  to  make  him 
one  if  the  business  turned  out  profitable ;  as, 
however,  was   not  the  case.    The  petitioning 
creditor  and  eight  other  creditors  (there  being 
eighty-two  in  all)  testified  that  they  always 
considered  P.  k  Son  as    partners,    and   the 
petitioning  creditor  said  the  debtors  had  told 
him  they  were  partners.    P.  told  a  creditor  on 
one  occasion  that  his  son  had  married  a  lady  of 
means,  and  on  that  ground  asked  lor  further 
credit,  which  was  given  him.    Eeld^  that  there 
was    a  partnership,  and  the  assets  must  be 
treated  as  joint  estate.— .JSic  paHe  JBayman,    In 
re  Pulifordf  B  Ch,  D,  11. 
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USELESS  PROLIXITY, 

It  is  a  little  singulBr  that  the  needless  and 
tiooblesome  Terbositj,  which  so  long  character- 
ixed  English   forms,  still  olings  to  the  con- 
▼eyancing  of  so  progressive  a  state  as  New 
York.    A  New  York  conveyancer,  in  a  letter  to 
a  contemporary,  points  ont  the  magnitude  of 
the  evil.    «  On  all  tmnsfers  of  real  estate,**  he 
says,  ^  a  serious  charge  is  idcurred  for  the  re- 
cording of  the  ponderous,  verbose  and  tautolo- 
gical formulas  which  are  used  in  our  deeds  and 
mortgages,  and  which  have  nothing  to  justify 
them  but  their  antiquity.    It  is  not  too  much 
to  say  that  if  any  one  of  our  competent  lawyers 
were  himself  buying  or  lending  money  on  real 
estate,  he  would  have  no  hesitation  in  adopting 
a  form  of  conveyance  compressed  in  its  Ian. 
guage  to  one-tenth  the  length  of  the  forms  now 
in  general  use."    The  same  writer  adds :  <<  It  is 
believed  that  nowhere  outside  of    the  dty  of 
New  York  is  to  be  found  this  ridiculous  adher- 
ence to  the  antiquated  forms  of  conveyance 
which  prevailed  in  Great  Britain  before  the  era 
of  legal  reform  in  that  country.    Everywhere 
but  in  this  city  and  vicinity,  conveyances  are 
simple  in  form,  and  fully  protect  the  rights  of 
parties  under  them.    <A  warranty  deed  with 
full  covenants,'  so  dear  to  the  New  York  lawyer, 
contains  a  wilderness  of  words  which  is  un- 
known elsewhere.    The    unseemly  length  of 
these  conveyances  calls  for  immediate  reform, 
and  the  Bar  Association  of  New  York  could  not 
engage  in  a  better  or  more  useful  work  than  in 
giving   full   ventilation  to  the  subject.    The 
good  sense  of  the  legal  reformers  in  England, 
nearly  a  half  century  ago,  found  a  simple  way 
of  ridding  themselves  of  this  same  evil ;  they 
boldly  cut  the  Gordian  knot,  and  framed  a  deed 
and  mortgage,  which  it  was  declared  should 
have  the  same  effect  as  if  they  had  contained 
all  the  old  cumbrous  phraseology  then  in  use. 
A  similar  course  pursued  here  in  the  enactment 
oi  a  proper  statute  by  the  Legislature  would 
leave  the  old  lawyer  without  an  excuse,  com- 
pel hixn  to  give  up  the  cherished  idols  of  the 
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past)  his  persistent  worship  of  which  has  been 
at  so  large  a  cost.  A  reform  like  this  would 
greatly  reduce  the  fees  in  the  offices  of  the 
County  Clerk  and  Register,  and  render  them 
less  attractive  to  the  politician." 

In  the  Province  of  Quebec,  the  cadastral  sys- 
tem has  done  something  to  shorten  deeds  of 
conveyance  and  mortgage ;  but  we  cannot 
truthfully  pretend  that  our  forms  are  as  simple 
as  they  might  be.  A  great  deal  of  useless 
verbiage  still  clings  to  them,  and  not  only  adds 
unnecessarily  to  the  expense,  but  retards  the 
registration  of  the  documents. 


SOCIAL  SCIENCE  ASSOCIATION. 

The  22nd  annufil  congress  of  the  British 
Social  Science  Association  was  appointed  to  be 
lield  at  Cheltenham,  from  Oct.  23  to  Oct.  30, 
under  the  presidency  of  the  Right  Hon.  Lord 
Norton,  K.  C.  M.  G.  In  the  department  of 
*<  Jurisprudence  and  amendment  to  the  law," 
the  following  special  questiouR  were  to  be  con- 
sidered : — <'  1.  The  codihcation  of  the  criminal 
law,  with  special  reference  to  the  Attorney- 
General's  Bill ;  2.  Simplification  of  the  evidence 
of  title  to  real  property  by  record  of  title  or 
otherwise ;  3.  Whether  the  extinction  of  all  cus- 
tomary and  other  special  tenures  and  the  limita- 
tion of  the  letfsehold  terms  are  not  desirable ; 
4.  Should  the  summary  jurisdiction  of  magis- 
trates be  further  extended  ?  6.  The  considei»- 
tion  of  the  proceedings  of  the  Stockholm  In- 
ternational Prison  Congress." 


AIDS  TO  THE  VOICE. 

Mr.  Gladstone  is  noted  for  the  attention 
which  he  pays  to  his  voluminous  conespond- 
ence,  and  for  the  freedom  with  which,  in  hia 
replies,  he  expresses  opinions  on  a  great  multi- 
plicity of  subjects.  One  of  his  latest  epistolary 
efforts  refers  to  the  management  of  the  voice  in 
public  speaking.  The  remarks  of  the  ex-Pre- 
mier on  this  subject  are  of  a  practical  turn  and 
may  be  of  service  to  some  of  our  younger  readers. 
In  acknowledging  the  receipt  of  Dr.  Shuldam's 
recent  treatise  on  "clergyman's  sore  throat,** 
Mr.  Gladstone  says  : — "  No  part  of  your  work 
surprised  me  more  than  your  account  of  the 
various  expedients  resorted  to  by  eminent  sing- 
ers.   There,  if  anywhere,  we  might  have  antf- 
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cipated  somethiDg  like  fixed  tradition.  Bat  it 
seems  we  have  learned  nothing  from  experi- 
ence, and  I  can  mjself  testify  that  even  in  this 
matter  fashion  prevails.  Within  mjr  recollec- 
tion an  orange,  or  more  than  one,  was  alone,  as 
a  rule,  resorted  to  by  members  of  Parliament 
requiring  aid.  Now  it  is  never  used.  When  I 
have  had  very  lengthened  statements  to  make, 
I  have  used  what  is  called  egg-flip — a  glass  of 
sheny  beaten  up  with  an  egg.  I  think  it  ex- 
cellent)  but  I  have  much  more  fidth  in  the  egg 
than  in  the  alcohol.  I  never  think  of  employ- 
ing it  unless  on  the  rare  occasions  when  I  have 
expected  to  go  much  beyond  an  hour.  One 
strong  reason  for  using  something  of  the  kind 
is  the  great  exhaustion  consequent  on  protract- 
ed expectation  and  attention  before  speaking." 


BEF0RT8  AHD  NOTES  OF  CASES. 


COUBT  OF  QUBKN'S  BENCH. 

Montreal,  Sept.  21,  1878. 

Present : — ^Dobioh,  C.  J.,  Mohk,  BambaTj  Tbssibb 

and  Cross,  JJ. 

.  Thi  London  and  Lanoabbibi  Life  Absdbanoi 
Co.,  (defendants  in  the  Court  bielow),  appel- 
lants ;  and  Lapsebbb,  (plaintiflf  below),  respon- 
dent. 

Jtuuranee — Sum  imured  in  Exeeat  <^  Insurablg 
JrUerett — Recovery  qf  Ptemiunu. 

A  creditor  obtained  an  insnranoe  on  the  life  of  hiB 
debtor,  for  an  amount  greatly  in  excess  of  his  real  in- 
terest Both  the  creditor  and  the  a«ent  of  the  insu- 
rance company  were  ignorant  that  such  extra  insa- 
ranoe  was  invalid.  Heldt  that  the  insured  was  entitled 
to  recover  the  excess  of  premium  paid  on  the  larger 
sum,  and  that  in  the  absence  of  proof  to  the  contrary, 
the  Court  would  assume  that  the  premium  for  the 
smaller  sum  was  proportional  to  that  paid  for  the 
larger  sum. 

The  Bespondent  Lapierre,  being  a  creditor  of 
one  Cadotte,  applied  for  an  insurance  on  his 
life.  Lapierre's  Interest  was  only  $700,  but  he 
was  induced  by  the  Company's  agent  to  insure 
for  $10,000.  After  paying  some  premiums  at 
this  rate,  he  learned  that  he  could  not  recover 
more  than  his  real  interest,  and  thereupon  he 
claimed  the  excess  of  premium  which  he  had 
paid  over  and  above  the  premium  for  an  insur- 
ance of  $700.    The  company  declining  to  repay  | 


the  premium,  the  present  action  was  instituted. 
The  Superior  Court,  Toinnoe,  J.,  considered 
that  the  plaintiff  would  have  been  entitled  to  a 
return  of  the  excess  of  premium,  if  he  had 
proved  the  precise  amount  of  such  excess  ;  but 
dismissed  the  action,  "  seing  that  plaintiff  hath 
made  no  proof  of  the  premiums  which  tiie  de- 
fendants would  be  entitled  to  for  an  insurance 
on  the  life  of  his  debtor  for  $700,  the  amount 
of  his  debt,  and  seeing  that  the  court  hath  not 
before  it  any  evidence  of  the  precise  amount 
unduly  and  erroneously  paid  by  plaintiff  to  de- 
fendants." 

In  Beview,  this  judgment  was  reversed, 
Mackay,  J.,  dissenting.  The  Court  held  that 
the  company  having  charged  $781.92  premiuffl 
on  $10,000,  it  was  a  mere  question  of  calcula- 
tion what  the  premium  should  be  on  the  reel 
interest  $700,  and  that  the  plaintiff  was  entitled 
to  recover  the  difference. 

From  this  decision  the  company  appealed. 

The  Court  of  Appeal  confirmed  the  judgment, 
holding  that  the  insurance  for  $10,000  was  the 
result  of  ignorance  of  the  law  on  the  part  both 
of  the  insured  and  the  company's  agent,  and 
that  if  the  premium  on  the  $700  was  not  a  pro- 
portionate part  of  the  premium  on  $10,000,  it 
was  incumbent  on  the  company  to  have  estab- 
lished it  by  evidence. 

Judgment  confinned. 

J.  C.  ffatUm,  for  appellant. 

Archambault  f  Dand^  for  respondent 


Thi  Tbdstds  of  thi  Kontbsal  Tdbipid 
BoAD  (defendants  in  the  Court  below),  appel- 
lants ;  and  Daoust  (plaintiff  in  the  Court  be- 
low), respondent. 

Turnpike  Road—Damoffe^^Liability  </  TnuUti. 

The  plaintiff  sustained  damage  through  the  btd 
state  of  a  temporary  road  used  during  the  obstroetion 
of  the  turnpike  road  by  works  over  which  the  trustees 
of  the  road  had  no  control.  HMi  that  the  trustees 
having  collected  toll  from  the  plaintiff  were  directly 
liable  to  him. 

The  plaintiff,  a  carter,  complained  that  while 
passing  along  the  Lower  Lachine  road  in  Oc- 
tober, 1876,  with  a  vehicle  drawn  by  a  valuable 
mare,  the  road  in  one  place  was  in  such  bad 
order  that  the  carriage  sank  on  one  side  up  to 
the  axle  tree^«  and  the  horse  was  seriously  io- 
jured  by  falling  on  a  rock.  He  claimed  $111 
damages,  and  the  court  below,  finding  the  plsin* 
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tiff's  case  substantially  proved,  allowed  him 
$60.  Tke  Trustees  appealed,  representing  that 
the  accident  occurred  on  a  temporary  road 
which  had  become  necessary  in  consequence  of 
the  Lower  Lachine  road  being  cut  by  the  Aque- 
duct, and  that  the  city  corporation  under  whose 
direction  the  work  was  being  done  should  be 
responsible  for  this.  The  majority  of  the  Court 
of  Appeal  affirmed  the  judgment,  holding  that 
the  trustees  having  collected  toll  from  the 
plaintiff  for  passing  along  the  road,  became 
directly  responsible  to  him  for  the  proper  con- 
dition of  the  road.    Ramsay  and  Cross,  J  J., 

dissented. 

Judgment  confirmed. 

John  Monkf  for  appellant. 
Wurtekj  Q.  C.j  counsel. 
DmUre  j*  Co.,  for  respondent. 


WmTMAir  V.  Corporation  of  tub  Township  of 
STANBRmoB. — In  our  note  of  this  decision,  p. 
474,  the  ground  of  the  dissent  of  Mr.  Justice 
Cross  was  imperfectly  stated.  His  Honor 
differed  on  the  ground  that  adjoining  proprie- 
tors are  by  law  bound  to  fence  front  roads,  and 
that  the  only  demand  made  in  the  case  was  for 
damages  caused  by  not  fencing,  and  for  cost  of 
fencing. 


NOTES  OF  CURRENT  FOREIGN  LAW. 

Bnvui  di  Droit  Intirnational  bt  db  Lfiais- 
LATioN  ComparIb. — Gaud.  Vol.  IX,  No.  4  ;  Vol. 
X,No.  1. 

The  closing  number  of  the  Revue  for  1877 
contains  a  larger  variety  than  usual  of  topics 
interesting  to  the  student  of  comparative  juris- 
prudence. Three  articles  are  devoted  to  the 
law  of  as  many  states. 

"  The  new  Project  of  an  Italian  Penal  Code 
compared  with  some  foreign  Laws,  and  exam- 
ined from  a  theoretical  Poiht  of  View."  By  A. 
BoUn,  an  advocate  of  Ghent^  and  secretary  of 
the  Institute  of  International  Law. 

"Austrian  Legislation  in  1876."  By  Dr.  A. 
Geyer,  professor  in  the  University  of  Munich. 

<*  Law  Reform  in  Egypt ;  a  Report  to  the 
Minister  of  Foreign  Affiiirs  of  Greece."  By  M. 
N.  Saripoulos,  udvocate  at  Athens. 

There  is  also  an  article  by  the  editor-in-chief. 
Dr.  G.  Rolin-Jacquemyns,  on  the  "  Relations  of 
the  Institute  of  International  Law  to  the  Cen- 


tral Committee  of  the  Society  of  the   Red 
Cross." 

The  longest  article,  and  no  doubt  the  most 
valuable,  although  its  subject  has  less  interest 
just  now  for  American  lawyers  than  for  those 
of  Europe,  is  on  "The  Law  of  Booty  in  general, 
and  especially  the  Law  of  maritime  Prize,"  by 
Pn>fessor  Bluntschli,  of  Heidelbeig.  This  is  an 
abridged  and  free  translation  from  the  recent 
work  of  the  distinguished  author,  entitled  <'Das 
Beuterecht  im  Krieg  und  das  Seebeuterecht 
insbesondere."  The  French  version  fills  (with 
its  conclusion  in  the  following  number)  seven- 
ty-two pages  of  the  Remte^  and  its  conclusions 
are  summed  up  as  follows  by  the  author  him- 
self, after  a  rapid  survey  of  the  gradual  ameliora> 
tions  which  in  the  course  of  ages  have  been 
wrought  out  in  the  laws  of  war  and  booty  : 

"  No  distinction  between  war  upon  land  and 
war  upon  sea,  with  regard  to  their  effect  upon 
private  property,  can  be  justified  on  principle. 
The  rule  governing  all  wars  alike  is  that  the 
contest  is  between  {States,  and  not  between  indi- 
viduals; that  its  results  affect  public  rights, 
and  do  not  strike  private  rights  except  through 
the  sovereign  power,  on  which  these  rights  de- 
pend ;  and,  consequently,  that  private  property 
is  entitled  to  the  same  respect  at  sea  as  upon 
land.  Although  merchant  ships  may  reinforce 
the  navy,  or  transport  troops,  and,  therefore, 
each  belligerent  has  an  interest  alike  in  taking 
them  from  his  enemy  and  in  using  them  him- 
self still  this  does  not  justify  the  capture  of 
such  ships,  but  only  a  temporary  seizure,  with 
subsequent  restitution  and  indemnity." 

With  tne  tenth  volume  of  the  Revue  a  change 
is  made  which  we  hope  will  commend  it  more 
than  evur  to  American  lawyers.  It  will  here- 
after appear  bi-monthly,  or  six  times  a  year,  in 
numbers  of  from  ninety-six  to  one  hundred  and 
twenty-eight  pages.  While  making  interna- 
tional and  comparative  law  its  chief  object,  it 
seems  to  be  the  purpose  of  the  editors  to  pay 
more  attention  than  heretofore  to  general  juris- 
prudence. Professor  Amtz,  of  Brussels,  will 
take  editorial  charge  of  whatever  pertains  to  . 
the  civil  law,  especially  as  now  received  by  the 
great  civil-law  peoples  of  Europe  —  France, 
Germany,  Italy,  etc.  Professor  Rivier  will  take 
charge  of  the  Roman  law  in  its  original  form, 
and  of  the  history  of  the  law,  including  legal 
biography.    Those  who  have  seen  the  admlra^ 
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ble  Utile  prieU  of  the  Bonum  law,  bittorioally 
treated,  which  M.  Bivier  prepared  a  few  years 
ago  for  his  pupils,  will  need  no  other  assurance 
of  his  eminent  fitness  for  the  task  assigned  him. 
Ifir.  Westlake,  of  Lincoln's  Inn,  who  has  from 
the  beginning  been  one  of  the  editors,  will  take 
charge  of  all  that  relates  to  Englidi  and  Scotch 
law,  and  that  of  the  English  colonies.  It  may 
be  presumed  that  the  United  States  are  still 
counted  among  the  latter  so  far  as  their  Juris- 
prudence is  concerned,  for  we  find  no  mention 
of  them  in  this  dirision  of  topics. 

Among  the  other  improrements  promised, 
not  the  least  is  a  more  regular  appearance  of 
the  numbers  of  the  Revue,  which  have  hereto- 
fore come  out  at  yery  uncertain  periods,  and, 
usually,  long  after  their  date.  We  are  promised 
all  the  numbers  of  Volume  X  before  the  end 
of  January,  18Y9.  But  at  this  writing,  in  Sep- 
tember, only  the  first  of  them  has  reached  us. 
Its  principal  contents,  besides  the  conclusion 
of  Dr.  Bluntschli's  article,  already  mentioned, 
are  the  following  : 

"  A  Chronicle  of  International  Law  for  1877 
and  the  first  Part  of  1878."  pp.  5-59.  «  Bules 
of  International  Freight  Traffic  upon  Rail- 
roads." By  Dr.  Bulmering,  of  Wiesbaden  (pp. 
83-100),  with  an  additional  note  by  Professor 
Asser,  of  Amsterdam.  There  is  also  a  brief 
obituary  notice  of  Count  Sclopis,  and  a  number 
of  book  reviews. 

BavTTB  UtNtiLiiJi  DU  Droxt,  dm  la  LiOlSLAnOR, 
■T  Di  LA  Jdbibpbudbnci.  Paris.  Ann4e  III. 
May-June,  July-August,  1878. 

The  number  for  May-June  opens  with  an 
article,  by  Sir  Henry  Maine,  on  *<  The  legal 
Organisation  of  the  Family  among  the  South- 
ern Slares  and  the  Bajpoutes."  The  author 
notices  at  some  length  oote  of  the  most  ancient 
institutions  of  the  Aryan  race — Chouse-com- 
munity. It  still  exists .  in  the  provinces  of 
Turkey  in  Europe,  and  is  Identical  with  the 
Eoman  yeiM,  the  Keltic  tept,  the  Teutonic  pa- 
rentif  and  the  Joint/amily  of  the  Hindoos.  The 
article  is  translated  from  the  NineteerUk  Cent- 
wy. 

This  is  followed  by  a  plea  for  a  liberal  inter- 
pretation of  articles  In  the  French  Civil  Code 
relating  to  the  legal  community  of  husband  and 
wife.  This  article,  entitled  <*The  Theory  of 
Deductions  *'  {PriUvementtj  is  written  by  Daniel 


de  Folleville,  professor  in  the  Paeolty  oi  law 
at  Donai. 

"Political    and  administrative   Teaching' 
is  a  long,  and  in  some  respects  able,  discus- 
sion of  the  best  method  of  securing  thoroogb 
preparation    for    the    diplomatic    and    dnl 
service   in  France.    Strong  ground  is  taken 
against  special   schools   under  btate   control 
like  the  military  institutions.    T^e  repressire 
power   of   the  State  system  and  the  danger 
to  liberty  are  urged  as  sufficient  reasons  for 
discarding    everything    like  the  German  sjs- 
tem.    The    plan,  which,    with   some  qualifi- 
cations,   is    approved,   adds    sections   of  ad- 
ministrative   and    political     science    to   the 
regular  schools  of  law.    The  proposed  coane 
would  include  administrative  law,  comparative 
constitutional     law,    political     economy  and 
finance,  the  law  of   nations,  and  diplomatic 
history.    By  engrafting  these  branches  apon 
existing  schools,  and  making  a  thorough  ac- 
quaintance with  them  essential  to  entrance  to 
the  public  service,  a  broad  education  would  be 
secured,  and  the  lianger  of  a  prejudiced  and 
domineering  <^ class"  avoided. 

The  second  article  in  the  July-August  num- 
ber is  an  argument,  by  JuUen  Brigault,  in  favor 
of  international  rogatory  commissions  for  the 
purpose  of  obtaining  testimony  in  criminal  case^ 
of  witnesses  residing  in  foreign  countries.  This 
is  shown  to  be  in  accordance  with  the  spirit  of 
international  law,  and  to  be  attended  with  few 
practical  difficulties.  Such  commissions  must, 
however,  rest  entirely  upon  treaty  stipulations, 
and  are  of  comparatively  recent  origin.  So 
late  as  1876  Great  Britain  refused  to  incorporate 
a  concession  to  this  end  in  a  treaty  with  France, 
because  there  was  no  warrant  for  such  pro- 
cedure in  English  law. 

JouBM AL  DU  Droit  Imtsrvatiomal  Paivft  it  db 
LA  JvBiBPRDDUros  CoMpiaii.  Paris.  Annee  V. 
Nos.  III-IV  and  V-VI.     1878. 

The  chief  feature  of  this  journal,  as  in 
former  years,  continues  to  be  its  admirable 
collection  of  the  recent  decisions  of  almost  all 
the  courts  of  Europe  upon  questions  of  private 
international  law.  Those  of  the  French  coirts 
are  arranged,  in  each  bi-monthly  number,  in  the 
form  of  a  «  Dictionary  of  French  Jurisprudence 
in  Beference  to  International  Law."  The  cases 
are  alphabetically  arranged,  as  in  an  American 
digest,  and  an  analytical  table  at  the  and  of 
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each  year  makes  each  volnme  of  .the  work  in 
&ct  an  annual  digest  of  the  most  valuable 
decifliuns  of  this  kind.  The  manner  in  which 
the  cases  are  stated  deserves  all  praise.  The 
points  decided  are  given,  wherever  possible,  in 
the  language  of  the  court — that  fiict  being  care- 
fully noted  by  quotation  marks.  This,  with 
the  clear,  succinct,  official  style  of  the  French 
judges,  enables  the  editor  to  give,  in  a  very  few 
pages,  a  more  satisfactory  account  of  the  case 
decided,  and  the  reasons  of  decision,  than  can 
often  be  obtained  from  our  verbose  reports. 
The  decisions  from  other  countries  than  France 
are  arranged  in  some  cases  alphabetically,  but 
more  frequently  in  the  order  of  dates  of  de- 
cision, and  are  often  accompanied  by  valuable 
notes.  Those  of  the  English  courts  deserve 
careful  study  in  comparison  with  the  originals. 
It  is  to  be  regretted  that  the  Council  of  Report- 
ing could  not  make  each  of  its  reporters,  whose 
work  is  thus  condensed,  study  the  Journal 
carefully,  and  thus  learn  to  dispense  with  the 
load  of  trivial  and  unimportant  focts  which 
form  as  great  a  blemish  upon  recent  English 
rei>orts  as  a  superabundance  of  ill-considered 
dicta  do  in  the  American.  In  the  first  double 
number  (January-February)  of  the  current 
year  there  is  a  "  Bibliography  of  Private  Inter- 
national Law,"  or  list  of  books  and  articles 
relating  to  that  subject,  in  its  largest  accepta- 
tion, published  in  Europe  and  the  United  States 
during  the  year  1877.  The  list  contains  fifteen 
titles  upon  international  law  in  general,  seven- 
teen upon  the  public  branch,  and  sixty-one  upon 
the  private  branch,  of  the  subject  Most  of  the 
latter,  however,  are  only  articles,  of  which  the 
Journal  itself  contributes  no  small  share.  In 
the  same  number  is  an  article  on  the  "  Execu- 
tion of  Foreign  Judgments  in  England  "  (pp. 
22-37),  by  J.  G.  Alexander,  ot  Lincoln's  Inn. 
In  the  following  munbers  are  articles  on  the 
same  subject  in  Russia  (pp.  139-146),  by  Pro- 
fessor Martens,  of  St.  Petersburg,  and  in  Italy 
(pp.  234-247),  by  Professor  Pasquale  Fiore,  of 
Turin.  Another  article,  which  may  have  a 
timely  interest  for  some  American  readers,  as 
well  as  others,  is  on  the  "  Seizure  in  Course  of 
Transit^  or  in  the  Exposition,  of  Goods  belong- 
ing to  Contributors  to  the  present  grand 
Exposition  at  Paris.''  (No.  III-IV,  pp.  81, 
110,  and  No.  V-VI,  pp.  187-226).  Our  older 
readers  will  remember  the  litigation  of  this 


kind  which  followed  the  unlucky  New  Ydrk 
Exhibition  of  1861.  A  novel  feature  of  the 
Joumalf  appearing  for  the  first  time  in  the 
current  volume,  is  a  collection  of  *<  Practical 
Questions  and  Answers  in  Private  International 
Law."  The  questions  are  put  by  various  cor- 
respondents, and  brief  answers,  not  extending 
to  the  length  of  a  formal  article,  are  furnished 
by  a  number  of  the  most  distinguished  con- 
tributors, among  whom  we  notice  the  name  of 
Hon.  Wm.  B.  Lawrence,  the  well-known 
publicist  of  Newport,  Rhode  Island. 

The  YVI  contains  an  article  upon  the 
<*  Theoretical  Basis  of  Private  International 
Law,"  this  being  the  introductory  lectitre  with 
which  Professor  Brocher,  one  of  the  editors  of 
the  Joumalt  opened  the  course  in  his  depart- 
ment at  the  university  at  Geneva.  It  is  a  pre- 
sentation of  the  nationality  theory  of  private 
international  law.  It  is  not  admitted  that  this 
law  rests  upon  comity ;  its  foundations  lie  in 
the  very  nature  of  law.  There  is  an  instinct 
which  recognizes  the  existence  of  the  rules 
which  should  be  followed.  It  has,  also,  an 
historical  origin  and  growth.  In  ancient  times 
peoples  were  dispersed  in  vast  nationalities,  or 
in  rival  municipalities ;  and  hatred  and  con- 
tempt for  strangers  were  universal.  But  in 
the  Middle  Ages  we  find  the  germ  of  a  better 
state  of  things ;  numerous  small  states  were  so 
situated  and  connected  that  it  was  impossible 
for  each  to  consider  itself  as  isolated.  There 
was,  in  fact,  a  superior  nationality  which  did 
not  allow  them  to  be  complete  strangers, 
though  it  did  not  compel  them  to  submit  to 
uniform  rules. 

We  have,  then,  the  law  of  nationality,  aa 
opposed  to  the  law  of  domicile;  the  former 
derived  from  the  strong  personal  ties  which 
attach  families  and  individuals  to  their  country, 
the  latter  ^derived  fh>m  the  territory  in  which 
the  individual  happens  to  be.  The  deduction 
is  drawn  that  nations  should  not  consider  their 
powers  merely,  but  should  rise  to  the  higher 
plane  of  duty,  and,  in  treaties,  recognize  the 
needs  and  common  interests  of  all  peoples. 

In  approving  the  nationality  theory,  the 
learned  lecturer  recognizes  the  difficulty  of  its 
application  to  criminal  law,  but  suggests  that 
the  criminal  should  be  compelled  to  submit 
either  to  the  law  of  his  own  countiy  or  to  the 
law  of  his  asylum. 
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BnriBTA   PBNALI  DI    DoTTIiniA,  LlOIBLAZIOn  I 

OiURiBpRUDiKZA.    Bome.    Vol.  lYi  No.  4. 

In  the  only  nomber  which  has  yet  reached  U8 
of  this  review  of  criminal  law  about  thirty-five 
pages  are  occupied  with  a  digest  of  recent 
Italian  decisions,  in  the  same  form  with  that  of 
the  journal  above  mentioned.  The  verbal  ex- 
tracts from  the  courts'  opinions  are  placed,  how- 
ever, in  notes  occupying  a  very  large  portion  of 
each  page;  and  as  the  type  is  small,  though 
clear,  we  are  thus  furnished  with  a  very  satis- 
factory collection  of  criminal  decisions,  well 
worth  the  attention  of  all  students  of  criminal 
law  who  can  read  Italian.  **  An  account  of  the 
Prisoners'  Friend  Society  of  Rome  "  {LaJSoeietd 
di  Patrocinio  pet  Liberaii  dal  Careere  daUa  Pro- 
vineia  di  Romui)^  with  its  constitution  and  some 
other  documents  relating  to  its  work,  will  also 
be  found  [pp.  322-336]  in  this  number,  besides 
a  couple  of  critical  articles  upon  the  new  penal 
code  of  Italy. 

KmTIBOHl  VhBTIL  JAHltSOHBIf  T  FUB  GiaiTSOB- 

BCKO  UMD  RioHTSWiBSBMsoHAFT.  Muncheu.  Kew 
Series,  Vol.  1,  No.  3. 

Theo^es  of  law  have  been  divided  by  Bier- 
ling — whose  work  {Zur  Kritik  der  jurUtueken 
Qrundbegriffe,  I.  Theil,  Gotha,  1877)  is  reviewed 
by  Geyer  in  this  number  of  this  the  most  inter- 
esting of  all  German  legal  periodicals — into  two 
great  classes  ;  those  which  find  the  obligatory 
force  of  the  law  in  the  character  oi  the  legisla- 
tor, and  those  which  find  it  in  the  nature  of  the 
law.  Each  of  these  is  again  divided  Into  three 
groups  of  theories.  The  first  into  (1)  the  theo- 
cratic or  religio-polltical,  (2)  the  natural -abso- 
lute, (3)  the  idealistic  group.  (The  last  partakes 
of  the  nature  of  the  second  class,  but  belongs 
here  because  it  assumes  the  existence  of  a  Volks- 
ffeiat,  distinct  from  all  individual  minds,  and 
acting  in  and  tlprough  the  legislator.)  Bierling 
criticises  these,  and  holds  (a)  that  the  decision 
of  the  question  as  to  the  binding  force  of  law 
cannot  be  found  in  any  quality  of  the  legislator 
as  prior  to,  or  above,  the  law  ;  and  (b )  that  the 
theories  of  this  class  all  logically  lead  to  the 
conclusion  that  what  makes  the  law  law  is  its  re- 
cognition by  the  members  of  the  community  as 
the  rule  of  their  common  life.  Or,  as  the  defini- 
tion is  more  fully  given  by  B.  in  another  passage, 
which  is  worth  quoting  chiefly  for  the  promin- 
ence it  gives  to  the  element  of  recognition 


(anerkennunff) :  "  A  legal  rule  is  distinguished 
from  all  other  rules  by  this,  and  this  only :  thst 
it  is  uniformly  recognised  by  the  members  of  a 
certain  community  or  body  of  men  as  the  rale 
of  their  common  social  life.^    This  <*  recogni- 
tion," however  (as  B.  goes  on  to  say),  is  not 
to  be^conlbunded  with  a  compact.    It  does  not 
imply  a  conscious  voluntary  act,  as  compsct 
does ;  it  is  not  a  single  act  expressive  of  the 
common  will,  but  an  habitual  course  of  conduct 
with  reference  to  the  legal  rules  so  recognised. 
Neither  does  it,  like  a  compact,  imply  at  least 
two  distinct  contracting  parties.  It  is  a  constant, 
uninterrupted,  habitual  respect  for,  or  sense  of 
obligation  toward,  or  subjection  under,  certain 
principles  or  rules.    The  recognition  of  a  lav, 
as  such,  implies  that  these  rules  or  principles 
are  accepted  by  the  majority  of  the  members  of 
a  certain  community  or  political  body  as  the 
norm  and  rule  of  their  common  social  and  poll- 
tical  life.    All  this  may  be  accepted,  so  fiur  as 
it  treats  of  the  importance  of  recognition  ss  a 
constitutive  element  of  law,  whether  we  agree 
or  not  in  B.'s  further  effort  to  show  that  the 
rules  of  private  corporations,  etc.,  are  *^Beek " 
in  the  same  sense  with  the  laws  of  a  State. 

B.'s  second  class  embraces  the  theories  which 
find  the  constitutive  element  of  law,  (a)  either 
in  its  origin  from  a  common  will  or  a  common 
conviction,  or  (6)  in  its  character  as  enforceable, 
or  (c)  in  the  ethical  nature  of  its  rules.  Under 
a  he  includes  all  theories  of  social  compact— 
that  of  the  i>opular  sovereignty  (the  sovereigntf 
of  a  majority  of  the  citisens),  the  doctrines  of 
the  historical  school,  and  that  which  treats  law 
as  a  natural  organism. 

J.  A.  BmmRTs'   Abchiv.  fur  Ektscbesci- 

OBK    DIB    OBKRSTKV  GSRICHTI   UT    DIM  DKUTSCHII 

Staatim.  Neue  Folge,  III  Band.  Der  ganien 
Beihe,  33.  Band.  III.  Heft.  Herausgegeben 
von  A.  F.  W.  PreuBser.  Munchen ;  Druck  nnd 
Yerlag  von  B.  Oldenbourg. 

Beaders  of  the  recent  PandecUn,  and  similar 
works  by  German  jurists,  must  have  been  stnick 
with  the  remarkable  change  in  the  authorities 
they  quote.  'Down  to  the  time  of  Savignyand 
Puchta,  the  long  lists  which  composed  the 
<<  literature  "  of  their  notes  were  made  up  entirel/ 
of  speculative  works,  monographs,  articles  fiom 
the  legal  periodicals,  etc.  A  reference  to  the 
report  of  an  actual  case  was  rarely  ever  found 
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in  their  pages.  It  wae  not  that  no  soch  reports 
existed,  although  it  has  more  than  once  been 
gravely  stated  by  writers  whose  knowledge  of 
continental  law  was  derived  entirely  from  such 
works  as  we  have  mentioned,  that  this  was  the 
case,  and  that  '<  Reports  "  were  unknown  outside 
of  Euglish  law.  Collections  of  such  cases  have 
been  made  for  centuries  in  France  and  Germany, 
and  some  of  them  have  obtained  very  great 
reputation.  But  it  was  not  the  fitshion  to  quote 
them  as  authority  for  doctrine.  False  theories  of 
law,  and  a  misapprehension  of  an  often-quoted 
passage  of  the  digest — legilmt^'non  exemplis,  est 
Judkeandum — stood  in  the  way.  But  of  late  these 
difficulties  seem  to  have  been  removed.  The 
student  of  Windscheid's  Pandecten  will  find,  on 
almost  every  page,  references  to  some  of  the 
thirty  volumes  of  the  Arehiv  mentioned  above. 
And  this  substitution  of  a  case  in  which  the 
doctrine  has  been  subjected  to  the  test  of  actual 
life,  and  proved  by*its  adaptation  to  life's  wants, 
instead  of  resting  merely  upon  speculative 
opinions,  cannot  fail  to  prepare  the  way  for  a 
sounder  and  more  trustworthy  theory  of  legal 
rights  and  obligations.  It  is  remarkable,  too,  that 
the  civilians  are  beginning  to  make  scientific 
use  of  reported  cases  just  at  the  same  time  that 
our  common  lawyers  are  learning  that  case  law 
must  borrow  some  aid  from  scientific  jurispru- 
dence, to  save  it  from  breaking  down  under  the 
weight  of  its  own  accumulations.  In  the  grow- 
ing  use  by  each  school  of  the  other's  methods 
we  see,  not  only  a  proof  of  that  increasing 
uniformity  of  substantive  law  among  civilized 
nations  which  has  often  been  remarked,  but  also 
the  most  hopefbl  promise  of  better  methods  of 
legal  reasoning  in  future,  alike  upon  the  Con- 
tinent, in  England,  and  upon  this  side  of  the 
Atlantic. 

None  of  the  German  collections  of  reports 
are  better  adapted  to  interest  and  profit  the 
American  lawyer  than  the  Arehiv.  It  contains 
within  the  compass  of  a  single  yearly  volume 
(published  in  four  numbers)  a  selection  of  deci- 
sions from  all  the  German  courts.  The  opinions 
are  carefully  abridged,  usually  in  the  language 
of  the  judges,  and  the  only  criticism  that  occurs 
to  an  American  reader  is  that  the  cases  are  not 
always  stated  with  sufficient  fullness  to  make 
them  useful  as  precedents.  But  for  use  in  this 
country  this  will  hardly  be  a  defect.  Regarded 
only  as  a  collection  of  dkta  upon  interesting 


points  of  law  by  the  ablest  judges  of  Germany,, 
it  is  well  worth  the  study  of  our  lawyers,  who 
will  be  surprised  to  see  how  large  a  proportion  of 
the  questions  most  litigated  among  ourselves  at 
present^are  passed  upon  by  the  German  courts, 
in  a  form  scarcely  disguised  by  the  practice 
and  terminology  of  another  system.    Thus,  we 
find  in  the  present  number,  in  quick  succession 
— although  we  open  the  book  almost  at  ran- 
dom— a  case  upon  the  ownership  of  double- 
windows,  considered  as  fixtures  or  appurtenan- 
ces to  a  house  ;  upon  the  liability  of  a  carrier 
for  the  negligence  of  his  driver  when  a  passen-- 
ger  has  thereby  been  permanently  disabled^ 
upon  the  liability  of  an  employer  for  tb»  damr-^ 
age  done  to  a  neighbor  by  the  persoB  whom 
he  has  engaged  to  erect  a  house  ;  upon  the  lia- 
bility of  owners  in  common  to  each  other  foe 
the  expense  of  rebuilding ;  upon  the  effe'ot  of  c 
covenant  not  to  convey,  made  by   it  person 
otherwise  the  full  owner ;  upon  the   existence 
of  a  right  of  way  where  a  third  par  eel  of  land 
partially  separates  the  dominant  fr.om  the  ser- 
vient estate ;  upon  the  measure    of  damages 
where  growing  crops  were  destroyed  by  sparks 
fr^  a  locomotive  (holding  tb.at  the  railroad 
company  must  pay  the  fiiU  vaJ  ue  of  the  ripened 
crop)  ;  upon  the  liability  of  the  owner  of  run- 
away horses  for  the  harm  tlone  by  the  people 
whom  tliey  frighten  ;  and  upon  the  liability  of 
a  railroad  company  for  the  permanent  harm 
done  to  a  passenger's  h-ealth  by  the  fright  he 
experienced  at  the  time  of  a  severe  accident. 

Der  GiRiCHT8aAAi.H    8cuttgart.   Vol.    XXX, 
Kos.  2  and  3. 

The  second  norober  of  the  current  volume 
contains  an  article  on  ^  Crimes  and  Offences 
against  Morality,"  by  Dr.  Pillnow,  of  Bromberg 
(pp.  106-159).  The  subject  is  divided  with 
reference  to  the  provisions  of  the  German 
Criminal  Code,  but  its  interest  for  an  American 
reader  is  certainly  not  diminished  by  a  close 
adherence  to  the  text  of  positive  law.  The 
grounds  of  morality  are  duly  aided,  with  quota- 
tions from  Sophocles  and  Aristotle  in  the 
original  Greek,  and  Augustine  in  Latin.  But 
these  unaccustomed  ornaments  should  not  pre- 
vent the  common  lawyer  from  recognizing  in 
the  article  an  acute  and  valuable  discussion  of 
the  essential  elements  which  constitute  a  class 
of  offence  very  imperfectly  discussed  by  our' 
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own  writers.  Whether  the  increanng  tendency 
of  our  courts  and  people  to'  OTerlook  such  offen- 
ces, or  at  least  to  refiain  from  crimiDal  prosecn* 
tions,  is  oot  better  seryice  to  the  cause  of 
morality  than  the  public  trial  of  disgusting 
crimes,  reported  with  all  their  rerolting  features 
by  the  press,  is  a  dilTereDt  question.  But  there 
can  be  no  objection  to  a  purely  Hcientific  exam- 
ination of  their  criminal  chaiacter^  like  the 
present.  —  Wm,  O,  Bammondt  LLM.,  in 
Sautktm  Law  Meview, 


CURREHT  SVSHT8. 
ENGLAND. 

Tsi  TioHBOBHi  Cladcakt. — The  London 
TimeM  states  that  the  Claimant,  whose  health 
has  been  suffering  from  his  close  confinement 
at  the  Portsea  CouTict  Prison  and  his  unceas- 
ing  application  to  his  sewing  machine,  is  now 
employed  upon  lignt  labor  at  the  extension 
works  in  connection  with  Portsmouth  Dock- 
yard. At  first  he  was  made  useful  in  brick- 
making,  but  the  extreme  publicity  of  the  work 
attracted  more  visitors  than  were  convenient, 
and  he  has  been  since  told  off  to  a  someiiAat 
remote  part  of  the  yard,  near  the  Inflexible 
dock,  where  he  is  employed  in  preparing  the 
stocks  of  offiil  timber  for  the  periodical  dock- 
yard sales.  He  is  much  thinner  than  at  the 
time  of  the  trial,  and  the  convict  garb  has  well 
nigh  deprived  him  of  all  individuality. 

Thb  Assailant  of  thi  Mastbb  op  thi  Rolls. 
—The  Rev.  Mr.  Dodwell,  the  clergyman  who 
fired  a  pistol  in  the  &ce  of  the  Master  of  th<% 
Rolls,  has  written  from  Broadmoor  Asylum  to 
the  Kensington  Guardians,  complaining  of  the 
treatment  he  has  received  in  that  institution. 
The  letter  was  written  to  the  Guardians  as  they 
were  the  persons  who  had  to  defray  the  cost  of 
Mb  maintenance  as  a  criminal  pauper  lunatic. 
It  was  resolved  to  forward  the  letter  to  the 
Home  Secretary,  accompanied  by  a  protest 
against  the  parish  having  to  pay  for  the  punish- 
ment of  Mr.  Dodwell  in  the  present  iorm  when 
the  highest  medical  authorities  had  declared 
that  he  was  not  insane. 

Bahksuptot  n  Evglakd. — ^Another  wail 
comes  from  the  Comptroller  in  Bankruptcy  as 
to  the  predilection  shown  for  liquidations  by 
arrangement.    He  says  that  <<  out  of  more  than 


60,000  cases, nearly  52,000  have  been  under  the 
liquidation  clauses  of  the  Act;  and  thai  while 
the  annual  number  of  bankruptcies  has  some- 
what decreased,  there  has  been  such  a  con- 
tinued and  rapid  increase  in  the  number  of 
liquidations  that  there  were  nearly  twice  si 
many  insolvencies  in  the  year  1877  as  in  the 
year  1870."    «I4"  he  observes,  »themaiontf 
of  creditors  have  exercised  the  powers  vested  in 
them  with  reasonable  discrimination,  the  sbsII 
number  of  hostile  adjudications,  compared  with 
the  very   large  number  of  amicable  arrange- 
ments under  both  the  Acts  of  1861  and  186^. 
would  prove  that  during  the  last  sixteen  yean 
very    few    creditors     in    England    have  bad 
cause  to  be  dissatisfied  with  the  conduct  and 
state  of  affairs  of  their  debtors."    Clearly  the 
«  amngement"  suits  somebody.    Whether  the 
cl  aims  of  justice  are  satisfied  is  another  matter, 
and   the  Comptroller  evidently  thinks  this  is  ^ 
open  to  question. 

Statistics  op  Luvaot. — It  appears  from  the 
annual  report  of  the  Commissioners  in  LanaeT, 
recently  issued,  that  the  total  number  of 
registered  lunatics,  idiots,  and  persons  of  m- 
Bound  mind  in  England  and  Wales  on  Januaiy 
1  last  was  68,538,  being  an  increase  of  1,902  on 
those  returned  for  Januaiy  1, 1877.  The  Dum- 
ber of  male  lunatics  was  31,024,  and  of  female 
lunatics  37,614.  The  pauper  lunatics  num- 
bered 60,846,  and  7,692  are  described  as  ^'priTate 
patients.''  This  last  class  includes  the  soidien, 
sailors,  and  criminal  and  other  lunatics  maiOp 
tained  at  the  expense  of  tho  State. 

IRELAND. 

Ma.  JusTici  KiooH.— The  insanity  and  death 
of  this  unfortunate  gentleman  have  recalled  to 
mind  an  extraordinary  speech  made  in  1852  \fj 
his  uncle,  Mr.  James  Kelly,  of  Bwinford,  CoDnty 
liayo,  Ireland,  which  created  some  excitement 
at  the  time.  Kelly,  sajrs  a  contemporary,  iras 
a  man  of  great  attainments  and  vast  humor,  but 
as  mad  as  a  March  hare.  He  was  fond  of  pnblic 
speaking,  his  speeches  being  generally  brosd 
burlesque.  In  1862,  when  Keogh — who  with 
John  Saddler  had  pledged  himself  in  the  most 
solemn  manner  not  to  accept  office  at  thehandB 
of  any  Ministry  until  certain  measures,  notablj 
the  Ecclesiastical  Titles  Bill,  were  conceded^ 
accepted  the  Solicitor-Generalship  from  the 
Aberdeen  Administration,  meetings  were  held 
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in  Boflcommon,  hit  natiTe  county,  aod  Mayo,  at 
which  condemnatory  resolotions  were  passed. 
Keily  addressed  a  large  meeting  on  the  green 
at  Castlehar  as  follows : — 

<*  Mr.  Chairman  and  Gimtlrmbh, — Who  am  I  ? 
What  am  I?  What  is  my  £eunily?  Who  are 
the  Kelleys  of  Swinford?  I<et  me  tell  you 
briefly.  Since  the  days  of  Cromwell — it  is 
qnite  unnecessary  In  this  assemblage  to  say 
bad  lack  to  him — the  Kelleys  and  the  Keoghs, 
and  Roscommon,  to  whom  they  are  unhappily 
related,  hare  suffered  erery  species  of  torture 
and  confiscation  at  the  hands  of  the  British 
Qoremment.  The  minions  of  Downing  street 
hMve  plied  my  fiimily  with  eyery  instrument  of 
cruelty  known  to  their  accursed  law.  Through 
their  crayen  yassals  at  the  Castle  we  haye  been 
served  time  and  again,  aye,  a  hundred  times  in 
our  history,  with  subpoena  duces  teeunu^  with  the 
villainous  ne  exeat  regno^  and  even  with  the 
bmtal  eapiaa  ad  tat^faciendum  (exclamations  of 
*  Lord  save  us  I')  until  the  big  heart  of  the 
Kelleys  is  all  but  broken.  Gentlemen,  where 
ore  my  ancestors  7  Standing  here  this  nighty  I 
would  not  belie  them ;  and  I  solemnly  declare 
in  the  presence  of  the  dead,  as  it  were,  and 
mindful  even  to  jealousy  of  their  reputation, 
that  the  shores  of  Botany  Bay  and  Spike  Island 
an  littered  with  their  forgotten  bodies.  My 
brother's  nephew,  Dan  Fitzgerald — Lord  rest 
his  soul — ^you  all  know  what  became  of  him. 
On  the  peijured  evidence  of  an  informer,  sup- 
ported by  a  disgusting  contempt  for  alibis  on 
the  part  of  Judge  Lefroy,  he  was  doomed  to  die 
fori  as  alleged,  being  concerned  in  the  murder 
of  a  Scotch  land  agent.  Gentlemen,  I  am 
proud  to  say  he  died  like  an  Irishman  only  can 
die.  The  landlord,  Mr.  Browne,  of  Castle- 
mountgarrett)  went  to  see  him  in  the  con- 
demned cell  in  the  jail  beyond,  and  says  he 
(  Danny,  so  they're  going  to  hang  you  ?'  <  I'm 
told  so,'  said  my  brother's  nephew.  *  Danny,' 
said  Mr.  Browne,  *V\l  get  up  a  petition  for  the 
commutation  of  your  sentence  ond  send  to  the 

castle.'      *  Castle    be   'cried    Dan— he's 

dead  and  I  would'nt  belie  him— <  Castle  be 
»  says  he,  <  1*11  be  under  no  compliment 
to  the  British  Crown  I'  And,  gentlemen,  he 
died  like  a  patriot  Irishman  on  the  gallows 
tree.  But  I  ask  you  to  turn  your  eyes  from 
that  heart  stirring  spectacle  to  the  spectacle 
Ireland  is  now  witnessing  with  horror.    My 


own  nephew  is  the  principal  in  this  case.  He 
has,  indeed,  placed  himself  under  a  complimept 
to  the  Crown.  [Here  Kelly  covered  his  iace 
with  his  hands  and  sobbed  for  some  minutes, 
the  crowd  uncovering.]  Gentlemen,  I  am  in 
solemn,  serious  earnest  now.  It  is  a  hard 
matter  for  a  man  to  curse  his  own  flesh  and 
blood,  but  I  want  you  to  hear  what  craiy  Kelly, 
of  Swinford,  has  to  say  concerning  his  nephew, 
Solicitor-General  Keogh :  I  curse  him  for  all 
time.  May  he  die  like  a  dog  without  the 
sacraments.  A  curs(»  be  on  him  and  his  for- 
evermoro.  May  the  grass  wither  under  his 
feet  and^' water  boil  in  his  polluted  mouth. 
The  curse  of  a  betrayed  people  rest  on  him. 
May  the  plagues  of  heaven  consume  him,  and 
all  the  torments  of  hell  pursue  him  now  and 
hereafter.  Gentlemen,  I  am  not  a  prophet,  but 
the  son — ^the  mad  son,  if  you  will— of  a  pro- 
phetess. My  poor  old  mother,  now  nearly  a 
hundred  years  old,  said  to  me  yesterday: 
*  James,  mark  my  words.  Lord  Castlereagh 
cut  his  own  throat  Keogh  will  cut  somebody 
else's.  He  will  die  a  madnum  with  blood  on 
his  hands  cursing  and  blaspheming  the  Church. 
He  is  a  big  man  to-day  and  wears  a  silk  gown, 
but  he  will  spend  his  last  days  in  a  strait-jacket, 
and  his  eternity  in  hell.'  That  is  what  my 
mother  says,  and  God  send  that  it  may  be  ful- 
filled.'* 
Kelly  died  in  a  Dublin  mad-house  in  1857. 

UNITED  STATES, 

Who  ari  Vagabonds? — The  legislature  of 
Illinois  recently  passed  a  measure  which  gave 
police  magistrates  the  option,  upon  the  convic- 
tion of  any  one  as  a  vag|ibond,to  fine  him  $100 
or  to  send  him  to  the  house  of  correction  for 
sixty  days.  The  act  went  into  operation,  and 
soon  the  county  jail  was  thronged  with 
<<  vagabonds."  Some  of  them  objected,  and  by 
the  use  of  the  convenient  habeas  corpus  writ, 
were  enabled  to  dispute  the  validity  of  the  law. 
It  has  been  held  unconstitutional,  as  depriving 
a  man  of  his  liberty  without  giving  him  a  trial 
at  the  hands  of  his  peers.  The  Judge  who  gave 
the  decision,  an  ex-member  of  the  Supreme 
Court,  expressed  the  wish  that  the  Supreme 
Court  as  a  body  might  pass  upon  the  question. 
The  legislature,  in  the  Act  referred  to,  gave  a 
very  comprehensive  definition  of  vagabonds. 
It  enacted  as  follow8>^<  Vagabonds  shall  indudo 
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«11  persons  who  are  idle  and  diuoluie,  and  who 
go  about  begging ;  all  persons  who  use  any  jug- 
gling or  other  unlawful  games  or  plays,  run- 
aways, pilferers,  confidence  men,  common 
drunkards,  common  night-walkerSi  lewd, 
wanton,  and  lascivious  persons,  in  speech  or 
behaviour ;  common  rioters  and  brawlers ;  per- 
sons who  are  habitually  negligent  of  their  em- 
ployment or  their  calling,  and  do  not  lawfully 
provide  for  themselves,  or  for  the  support  of 
their  fiunilies  ;  and  all  persons  who  are  idle  and 
dissolute,  and  who  neglect  all  lawful  bnsinessi 
and  who  habitually  mis-spend  their  time  by 
frequenting  houses  of  ill-fame,  gaming  or  tip- 
pling, shops  ;  all  persons  lodging  in  or  found  in 
the  night  time  in  out-houses,  sheds,  bams,  or 
nnoccupied  buildings  or  lodging  in  the  open 
air,  and  not  giving  a  good  account  of  them- 
selves, and  all  persons  who  are  known  to  be 
thieves,  burglars  or  pickpockets  habitually 
found  prowling  around  any  steamboat  landing, 
XBilroad  depot,  banking  institution,  broker's 
office,  place  of  public  amusement,  auction 
room,  store,  shop,  or  crowded  thoroughfiure,  car 
or  omnibus,  or  any  public  gathering  or  assem- 
bly,  or  lounging  about  any  court  room,  private 
dwelling  or  outhouse,  or  found  in  any  house  of 
Ul-fiune,  gambling  house,  or  tippling  shop." 
It  has  been  sarcastically  observed  that  under 
these  specifications,  about  four-fifths  of  the 
men  in  Chicago  are  in  peril  of  conviction  as 
vagabonds. 


GENERAL  NOTES. 

Duns  in  British  India.  —  The  Mahratta 
"mode  of  recovering  debts  is  curious.  When 
the  creditor  cannot  get  his  money,  and  begins 
to  see  the  debt  is  rather  desperate,  he  sits 
dhuma  upon  his  debtor;  that  is,  he  squats 
•  down  at  the  door  of  the  tent,  and  becomes,  in  a 
'Certain  mysterious  degree,  the  master  of  it. 
•No  one  goes  in  or  out  without  his  approbation. 
He  neither  eats  himself  nor  suffers  his  debtor 
to  eat;  and  this  fiunishing  contest  is  carried 
•on  till  the  debt  is  paid,  or  the  creditor  begins 
to  Jeel  that  want  of  food  is  a  greater  punish- 
ment than  the  want  of  money.  This  curious 
mode  of  enforcing  a  demand  is  in  universal 
practice  among  the  Mahrattas ;  Scindiah  him- 
self the  chieftain,  not  being  exempt  from  it 
The  man  who  sits  the  dkuma^  goes  to  the  house. 


or  tent,  of  him  whom  he  wishes  to  bring  to  termi 
and  remidns  there  nntil  Uie  a&ir  is  settlini , 
during  which  time,  the  one  under  restraint  ii 
confined  to  his  apartment  and  not  suffered  t> 
communicate  with  any  penons  but  those  whom 
the  other  may  approve  of.  The  laws  by  which 
the  dhuma  is  regulated  are  as  well  defined  aod 
understood  as  those  of  any  other  custom  whit- 
ever.  When  it  is  meant  to  be  very  strict,  tb^ 
claimant  carries  a  number  of  his  followers,  who 
surround  the  tent,  sometimes  even  the  bed  of 
his  adversary,  and  deprive  him  altogether  of 
food;  in  which  case,  however,  etiquette  pi^ 
scribes  the  same  abstinence  to  himself;  the 
strongest  stomach,  of  course,  cairies  the  day. 
A  custom  of  this  kind  was  once  so  preraleDt 
in  the  province  and  city  of  Benares,  thst 
Brahmins  were  trained  to  renuun  a  long  time 
without  food.  They  were  then  sent  to  the 
door  of  some  rich  individual,  where  they  msde 
a  vow  to  remain  without  eating  until  thej 
should  obtain  a  certain  sum  of  money.  To 
preserve  the  life  of  a  Brahmin  is  so  absolutely 
a  duty,  that  the  money  was  generally  paid; 
but  never  till  a  good  struggle  had  taken  place, 
to  ascertain  whether  the  man  was  stannch  or 
not ;  for  money  is  the  life  and  soul  of  all 
Hindoos. — Smihi't  J<mmeys. 

CsNTaNABiAHS  HI  Camaoa. — Mr.  Wbl  J. 
Thoms,  whose  name  is  very  widely  known  is 
a  'keen  critic  of  the  records  of  the  alleged 
centenarians,  has  received  from  Dr.J.C.Tache, 
deputy  head  of  the  census  depaitment  of 
Canada,  the  report  of  an  enquiry  into  eightj- 
two  cases  of  alleged  centenarianism.  Of  the 
eighty-two,  no  less  than  thirty-one  claimed  to 
have  attained  100  years,  nine  claimed  to  be 
101,  and  eleven  to  be  102  ;  and  while  only  four 
claim  to  be  103  and  the  same  number  104,  do 
less  than  nine  put  forth  the  higher  pretension 
of  having  reached  106.  Three  claimed  to  be 
106,  and  the  like  number  108  ;  only  one  109: 
while  four  boasted  of  having  reached  no  less 
than  110.  The  three  oldest  on  Dr.  Tach^'s 
list  claim  credit  for  having  reached  no  less  than 
112,  113  and  120  years  respectively.  Of  thete 
eighty  two  cases,  I>r.  Tach6  shows  that  seventy- 
three  have  no  claim  to  be  considered  centen- 
arians, but  returns  nine  as  having,  in  his 
opinion,  claims  to  be  considered  as  baring 
reached,  and,  in  some  instances,  outlived  s 
centuiy.    Two  of  the  Doctor's  subjects,  he  \& 
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satisfied,  reftched  the  ages  of  109  and  113;  bot 
some  of  the  other  claimants  had  to  rabmit  to  a 
remarkable  process  of  rejuvenation,  in  one  case 
a  man  who  claimed  to  be  120  proving  to  be  a 
mere  youth  of  90.  Mr.  Thorns'  present  opinion 
is  that  no  authenticated  case  of  an  indiyidual's 
living  to  110  can  be  produced,  but  he  is  pre- 
pared to  modify  it  on  satisfiEu^tory  evidence. — 
N.  T.  World, 

Cobonbb's  Inquests. — ^The  Attorney-General 
of  the  State  of  Ifaine  makes  the  following 
observations  and  suggestions  on  this  subject: 
<<  I  doubt  if  coroners  inquests  upon  dead  bodies 
are  of  sufficient  use  to  justify  their  expense, 
and  inquests  are  often  very  expensive.  These 
inquests  determine  nothing.  The  suspected 
party  is  always  apprehended  by  the  officers 
before  the  jury  render  a  verdict.  The  verdict 
is  of  no  use  to  anybody.  It  does  not  acquit 
nor  convict  It  is  not  a  single  step  toward 
acquittal  or  conviction.  The  testimony  taken 
is  only  useful  to  the  respondent,  as  it  has  to  be 
filed  in  court,  and  thus  the  respondent  can 
learn  minutely  the  evidence  and  make  up  a 
defence  to  fit  it  The  officers  engaged  upon 
the  case  alwayti  look  up  evidence,  independent 
of  the  inquest.  I  think  the  State  can  safely 
abolish  the  whole  antiquated  machinery,  and, 
in  place  of  it,  simply  authorize  the  State's 
Attorneys  and  Sheri£f  to  take  the  depositions 
of  witnesses.  The  testimony  could  be  thus 
collected  with  celerity,  secrecy,  and  compara- 
tively little  cost.  The  Attorney  could  deter- 
mine whether  it  was  of  use  to  prosecute." 

CouBT  DisciPLWi  iH  Calcutta.  —  Calcutta 
barristers,  says  the  London  OraphiCy  who  are 
unmindful  of  the  respect  due  to  the  Judicial 
Bench  in  a  certain  Court,  undergo  a  very  un- 
pleasant penance.  The  Judge  insists  on  all 
barristers  who  appear  in  his  Court  donning  full 
gown,  wig,  and  bands  in  the  hottest  weather, 
and  if  he  finds  the  least  attempt  at  long- 
winded  discourses  or  impertinence,  he  has  the 
punkah  stopped  immediately — a  plan  which 
immediately  brings  back  the  sufibcating  lawyer 
to  a  proper  firame  of  mind. 

Cbsmation.  —  Cremation  became  legal  in 
Gotha  on  the  1st  instant,  when  the  process  was 
to  have  been  inaugurated  by  the  bumiDg  of 
the  body  of  a  deceased  engineer  in  a  handsome 
boilding  specially  erected  for  such  ceremonies. 


DIGEST  OF  ENQLI8B  DECISIONS, 
[Continaed  from  p.  504.1 

PoMenffer. — See  Railway j  1. 

Patent. — See  Trade-mark^  1. 

Penalty. — See  Jtidyment. 

Pleading  and  Practice. ^^See  Attorney  and 
Clientj  1,  2;  Cotta;  Demurrer;  Htuband  and 
Wife,  2,3;  Partner thip^  1,  2;  Quo  Warranto; 
Solicitor. 

Principal  and  Agent. — In  1868,  the  plaintiff, 
registered  owner  of  a  steamship,  consigned  it 
to  G.  in  Japan  for  sale.  G.,  with  the  plaintifif's 
approval,  employed  the  defendant  to  sell  the 
vessel,  and  a  minimum  limit  of  $90,000  net 
cash  was  fixed  as  the  price.  The  defendant 
tried  to  sell,  but  without  success,  and  had  some 
correspondence  with  G.,  in  which  he  suggested 
that  he  would  become  the  purchaser  at  the 
price  fixed  for  cash,  and  himself  run  the  risk  of 
obtaining  more  on  a  resale,  by  means  of  giving 
credit ;  but  no  agreement  was  come  to  on  the 
subject  March  12,  1869,  he  wrote  that  he 
would  take  the  vessel  himself  at  $90,000. 
March  17,  he  sold  her  to  a  Japanese  prince  for 
$160,000  :  $75,000  cash,  and  the  balance  credit 
The  sale  was  the  result  of  negotiations  extend- 
ing over  some  time.  The  plaintiff  received  the 
$90,000  from  the  defendant  through  G.,  and 
the  defendant  finally  received  the  $160,000  in 
full  from  the  prince.  The  plaintiff  did  not 
know  that  the  defendant  was  the  purchaser,  or 
of  the  resale,  until  June,  1869,  when  the  trans- 
action  was  ended,  and  he  made  no  claim  on 
defendant  until  1873,  although  they  met  fro- 
quently.  Beld,  that  the  defendant  must 
account  to  the  plaintiff  for  the  profit  made  by 
the  resale,  and  that  the  plaintiff  had  not  for* 
feited  his  right  to  relief  by  his  laches  or  by 
acquiescence. — De  Buatche  v.  Alt,  8  Ch.  D.  286. 

Privileged  Communieatum. — See  Attorney  and 
Client,  1,  2. 
Privity  <^  Contract. — See  Principal  and  Agent, 
Proximate  Catue. — See  Negligence,  1. 

Quo  Warranto. — An  officer  of  a  board  of 
health  was  illegally  dismissed  from  his  office. 
On  application  for  quo  warranto  by  him,  it  ap- 
peared that  he  could  be  legally  dismissed  by 
the  authority  complained  of,  and  that,  as  matter 
of  fact,  he  would  be  if  reinstated ;  and  the  rule 
was  refused.— fi'z/Nsrte  Richards,  3  Q.  B.  D.  368. 

Railwt^.'-l,  Plaintiff,  travelling  on  defend- 
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ant's  road,  requested  a  servant  of  the  road  to 
take  charge  of  and  pat  into  his  compartment 
his  hand-bag,  while  he  went  for  some  lunch. 
The  servant  promised  to  look  after  it,  put  it 
into  the  compartment,  and  turned  the  key,  and, 
when  plaintiff  came  back,  said  it  was  all  right 
On  entering  the  compartment,  plaintiff  found 
the  bag  was  missing.  The  jury  found  that  the 
proper  place  for  the  bag  was  in  the  compart- 
ment; that  the  servant  was  acting  as  the 
servant  of  the  company,  and  within  the  scope 
of  his  employment ;  that  there  was  no  negli- 
gence on  the  part  of  anybody ;  and  that  the 
bag  was  stolen  by  some  one  unknown.  Heldj 
that  the  plaintiff  could  not  recover.  The  com- 
pany was  not  liable  as  a  common  carrier,  not 
having  complete  control  of  the  goods,  nor  as 
insurer. — Bergheim  v.  The  Oreat  EaUem  Railway 
Co.,  3  0.  P.  D.  221. 

2.  8  Vict.  c.  20,  enacts  that  "  if  any  person 
travel  ....  in  any  carriage  "  ....  of  a  railway 
company,  without  psying  his  £Eire,  "  and  with 
intent  to  avoid  payment,"  ....  such  person 
shall  forfeit  40s. ;  that  the  company  may  make 
regulations  <<  for  regulating  the  travelling  upon 
....  the  railway,"  subject  to  the  provisions  of 
the  act ;  that  it  may  make  by-laws  for  the  bet- 
ter enforcing  of  such  regulations,  provided, 
«  such  by-laws  be  not  repugnant  to  the  laws  of 
that  part  of  the  United  Kingdom  where  the 
same  are  to  have  effect,  or  to  the  provisions  of 
this  or  the  special  act ;  . . . .  and  any  person 
offending  against  any  such  by-law  shall  forfeit 
....  any  sum  not  exceeding  £5  ....  as  a 
penalty."  The  respondent  company,  accord- 
ingly, made  a  by-law  as  follows :  «  Any  person 
travelling  ....  in  a  carriage  ....  of  a  superior 
class  to  that  for  which  his  ticket  was  issued,  is 
hereby  subject  to  a  penalty  not  exceeding  40s., 
and  shall,  in  addition,  be  liable  to  pay  his  fiure 
according  to  the  class  of  carriage  in  which  he 
is  travelling,  ....  unless  he  shows  that  he  had 
no  intention  to  defraud."  Defendant  was  con- 
victed in  a  penalty  of  10s,  under  this  by-law  of 
riding  in  a  first-class  carriage  with  a  second- 
class  ticket,  but  without  intending  to  defraud 
the  company.  Held,  that  th«  conviction  could 
not  stand ;  for,  without  deciding  whether  the 
by-law  was  to  be  construed  as  exempting  from 
the  penalty  as  well  as  from  the  double  fare,  in 
the  absence  of  intent  to  defraud,  if  the  by-law 
undertook  to  dispense  with  proof  of  intent  to 


defraud,  it  was  uttni  vires,  and  void  by  said  % 
Vic.  c.  2^^Beiaham  v.  Hoyle,  3  Q.  B.  D.  2^. 

3.  A  railway  company,  in  nndeitaking  to 
convey  luggage  to  a  station,  thereby  contractg 
to  keep  it  safely  for  such  a  time  after  its  arrival 
as  is  reasonably  necessary  to  enable  the  pas- 
senger to  get  it  and  take  it  away. — PaUekndtr 
V.  The  Great  Wettem  Bailwajf  Co^  3  Ex.  D.  153. 

Sheriff, -^l.  A  sheriff;  with  a  wriC  of/./*, 
took  a  keeper  to  the  debtor's  house,  ahowed  the 
writ,  and  said,  if  the  amount  was  not  paid,  the 
keeper  would  remain  in  possession.  The  debtor 
paid  at  once.  Held,  that  there  had  been  a 
seizure,  and  the  sheriff  was  entitled  to  poundage. 
-^Biuieka  v.  The  Bath  Colliery  Co,  Ex  parte 
Biuickt,  3  Ex.  D.  177 ;  s.  c.  2  Ex.  D.  459. 

2.  A  sheriff;  under  hji./a.  writ,  made  aeunire 
of  goods,  and  was  then  paid  the  amount  by  the 
defendant,  without  sale.  Beld^  that  there  had 
been  a  "  levy,"  and  he  was  entitled  to  poundage. 
Roe  V.  Hammond  (2  C  P.  D.  300)  over-ruled.— 
Mortimore  v.  Cragy,  3  C  P.  D^  216. 

Shipping  and  Admiralty. -^Y ,  owner  of  a  ship 
which  went  ashore  on  the  coast  of  France  dur- 
ing a  voyage  from  India  to  England,  sent  agents 
to  the  ship,  who  saved  the  whole  of  the  cargo 
transshipped  it  and  forwarded  it  to  England,  sad 
thereby  earned  freight.  The  average-stater 
allowed  F.  a  certain  sum — partly  general  aver- 
age, partly  particular  average — for  his  services 
in  the  sale  of  portions  of  the  cargo  which  oodd 
not  be  identified,  as  a  commission  on  disburse- 
ments in  sending  out  the  lighters,  &c.,  and, 
generally  for  '<  arranging  for  salvage  operatioas, 
receiving  cargo,  meeting  and  arranging  with 
consignees,  and  receiving  and  paying  proceeds, 
and  generally  conducting  the  businesa.**  HeU 
that  the  amount  could  not  be  recovered  from 
the  owners  of  the  cargo.  There  was  no  contrsct 
to  pay  it.  F.'s  object  was  to  earn  his  treighi 
-^Schuster  Y,  Fletcher,  3  Q.  B.  D.  418. 

Slander. — Where  the  court  has  laid  down  that 
the  occasion  on  which  the  words  complained  of 
were  uttered  was  privileged,  it  is  for  the  plain- 
tiff to  show  afiSrmatively  that  the  defendant 
acted  maliciously,  or  from  an  improper  motive, 
and  not  from  a  sense  of  his  duty,  and  bonajidt, 
^Clark  v.  Molyneuz,  3  Q.  B.  D.  237. 
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THE  ORANOE  PROSECUTION, 

We  have  noticed  from  time  to  time,  under  the 
head  of  «  Current  Events,'*  the  leading  incidents 
of  the  prosecution  directed  against  certain  re- 
puted members  of  the  Orange  Association  in 
Montreal.    The  last  event  to  which  reference 
wa«  made  was  the  charge  of  Mr.  Justice  Ramsay 
to  the  Grand  Jury  (anUj  p.  477).   The  substance 
of  that  charge,  his  Honor  has  since  stated  from 
the  Bench,  has  received  the  concurrence  of  his 
colleagues  of  the  Court  of  Queen's  Bench,  and 
must  be  taken  as  an  authoritative  declaration  of 
the  law.  Since  the  date  of  that  address,  the  trial 
of  the  alleged  Orangemen  has  taken  place,  and 
resulted  in  an  acquittal.    The  defendants  were 
tried  on  two  indictments.    The  first,  under  the 
common  law,  was  for  unlawful  assembly.  That  is 
to  say,  even  supposing  that  the  Orange  Associa- 
tion is  a  legal  organization,  it  was  c)iarged  that 
the  defendants  by  assembling  to  walk  in  pro- 
cession, were  guilty  of  a  breach  of  the  peace,  or 
of  ail  act  tending  to  such  breach.*     On  this  in. 
dictment  the  prosecution  put  in  some  evidence, 
but  at  the  close  of  the  case,  the  presiding  Judge 
(Ramsay,  J.)  directed  the  Jury  to  acquit.    The 
other  indictment  was  under  the  Statute,  cliap. 
10,  C.  S.  L.  C,  for  being  members  of  an  unlawful 
association.!   This  prosecution  also  failed,  for 
the  reason  that  no  direct  or  satisfactory  proof 

*  The  indictment,  against  the  defendants  jointly, 
charged  that  they  ''did  then  and  there  unlawfully  as- 
semble and  gather  themsolvos  together  for  tho  pur- 
pose of  walking  in  procession  through  certain  public 
streets  in  the  said  City  of  Montreal  with  badges,  em- 
blems and  regalia  calculated  to  give  ofTence  to  and  ex- 
cite the  hatred  of  a  large  number  of  liege  subjects  of 
Ojir  Lady  the  Queen,  and  cause  horror  and  ahirm)  in 
defiance  of  a  proclamation  of  the  Mayor,  ^c,  *  *  * 
and  then  and  there  well  knowing  that  such  assembling 
of  themselves  and  others^would  provoke  a  breach  of 
the  peace,"  ko. 

t  The  indictment  against  each  defendant  separately 
charged  him  with  being  a  **  member  of  tho  Society 
known  as  the  Loyal  Orange  Association,  tho  members 
whereof  bind  themselves  and  assent  to  an  engagement 
of  secrecy  of  the  following  import,  <tc..  such  engage- 
ment of  secrecy,  not  being  required  and  authorized 
by  laW)''  2kc. 


could  be  made  that  the  defendants  were  mem- 
bers of  the  Orange  Association.    The  only  wit- 
nesses who  rould  testify  to  the  fact,  declined  to 
answer,  on  the  ground  that  they  would  incrim- 
inate themselves,  as  their  knowledge  of  the  fact 
involved  the  admission  that  they  were  them- 
selves Orangemen.    When  the  defendants  were 
discharged,  the  presiding' Judge  is  represented 
to  have  said  that "  they  now  knew  whether  their 
society  was  within  the  law,  and  if  they  contin- 
ued to  remain  in  a  society  which  was  contrary 
to   law,   they  put  themselves  in   great  peril, 
for  it  might  happen   that  a  case  would  arise 
where  there  would  be  a  witness  to  complete  the 
evidence."    His  Honor,  therefore,  holds  clearly 
that  the  Orange  Order  comes  within  the  Statute 
respecting  seditious  and  unlawful  associations, 
and  for  our  part,  we  have  never  been  able  to  see 
any  good  reason  to  question  the  soundness  of 
this  opinion. 

In  connection  with  this  case,  we  have  re- 
ceived a  copy  of  the  opinion  given  by  Messrs. 
Wurtele  and  Curran,  in  which  a  view  differ- 
ing  somewhat   from    that    taken    by   Messrs. 
Bethune,  Carter,    Ritchie   and  Barnard,   {ante^ 
p.   371)  is  expressed.    The  former  gentlemen 
hold    that    the    Orange    Association    is    pro- 
hibited by  the  Statute,  chap.  10,  C.  S.  L.  C, 
and  its  members  "  cannot  possess  any  right  to 
hold  meetings,  nor  claim  as  such  the  right  to 
walk  in  procession  and  make  public  displays  " 
in  the  Province  of  Quebec  ;  but  since  the  repeal 
in  1851  of  the  Act  to  restrain  party  processions 
in  certain  cases,  7  Vict.  c.  6,  no  statute  exists 
which  would  authorize  the  civil  or  other  powers 
to  disperse  a  procession  of  Orangemen  passmg 
through   tho  public   highways  in  a  peaceable 
manner.''    The  opinion  appears  at  length  in 
another  part  of  this  issue*. 


ELECTION  LAW. 
In  connection  with  the  election  of  a  member 
to  the  Commons  for  the  County  'of  Jacques 
Cartier,  several  points  of  interest  in  the  Domin- 
ion electoral  law  have  been  presented  for  deci- 
sion. The  candidates  were  Messrs.  Laflamme 
and  Girouard,  and  the  returning  officer  having 
declared  that  the  former  had  received  a  majority 
of  the  votes,  a  recount  of  the  ballots  by  a  judge 
was  demanded.  This  took  place  before  Mr. 
Justice  Mackay.  His  Honor  held  that  his  duty 
under  the  Act  consisted  In  seeing  whether  the 


518 


THE  LEGAL  NEWS. 


deputy  returning  officers  had  improperly  count- 
ed ^or  improperly  rejected  any  ballots,  or  had 
made  a  wrong  addition  of  them  ;  that  he  had 
no  power  to  hear  evidence  or  to  examine  the 
returning  officer  or  the  deputy  returning 
officers.  His  Honor  was  disposed  to  allow  con. 
sidrable  latitude  in  the  mode  of  making  the 
cross  on  the  ballots,  and  he  was  also  disposed  to 
admit  ballots  the  only  objection  to  wliich  was 
the  omission  of  the  deputy^  returning  officer  to 
initial  the  number  on  the  back.  Under  sect.  56, 
the  deputy  returning  officer  was  bound  to  num. 
ber  and  paraph  any  objection  made  to  a  ballot. 
"  If  he  did  not,"  his  Honor  remarked,  « he 
neglected  his  duty,  but  the  law  did  not  go  on  to 
say  that  such  ballot  was  null  and  void.  He  did 
not  see  why  a  voter  should  lose  his  right  be- 
cause the  deputy  returning  officer  had  omitted 
to  paraph  a  number,  an  omission  with  which  the 
voter  had  nothing  to  do."  The  result  of  the 
recount  was  that  Mr.  Girouard  was  declared  to 
have  a  majority  of  the  votes,  and  he  was 
returned  accordingly. 

A  prosecution  was  subsequently  instituted 
against  several  persons  for  frauds  perpetrated  at 
poll  No.  2,  in  the  same  county.  The  charge  was 
that  a  number  of  votes  cast  for  Mr.  Girouard  had 
been  abstracted  from  the  ballot  box.  Several 
witnesses  being  called  to  prove  that  they  had 
voted  for  Mr.  Girouard,  and  that  their  ballots 
were  not  among  those  returned  by  the  deputy 
returning  officer,  it  was  objected  to  this 
evidence  that  a  voter  could  not  be  permitted  to 
reveal  for  whom  he  had  voted,  but  the  Court, 
Bnmsay,  J.,  presiding,  overruled  the  objection, 
remarking  that  sect.  77  of  the  Election  Act 
applied  only  to  a  legal  proceeding  to  test  the 
validity  of  an  election,  and  not  to  a  criminal 
cause  like  the  present,  arising  out  of  a  contra- 
yentioa  of  the  law. 


REPORTS  ANB  HOTES  OF  CASES. 


COURT  OF  QUEEN'S  BENCH. 

Montreal,  Sept.  21, 1878. 

PreterU :  DoBioir,  C.  J.,  Mohk,  Ramsat,  Tbssikr, 

and  Cross,  JJ. 

Lafliub  et  al.y  (contestants  in  the  Conrt 


below,)  appellants ;  and  Thb  Citizkhs'  iMBmuxct 
Co.,  [tiers  saisia  in  the  Court  below),  respondents. 

Inturance — Condition  requiring  Notice  qf  cthtr 
Insurance —  Waiver. 

A  person  effected  an  insurance  airainstfire,  for  one 
month,  the  insurance  being  subject  tothecaoditioDfof  • 
the  fire  insurance  policies  of  the  company.  He  asked 
for  a  policy,  but  was  told  that  it  was  notcusl4m&i7to 
issue  policies  for  short  dates.  Among  the  cond^iionsof 
the  fire  policies  of  the  company  was  one  ret^irinr 
notice  of  any  other  insurance  effected  on  the  pro^wty,. 
and  endorsation  of  such  insurance  on  the  policy.  13)0 
insured  failed  to  give  such  notice.  Held,  that  the 
non-delivery  of  a  policy  to  the  insured  was  a waivei; 
on  the  part  of  the  company  of  the  condition  cited. 

The  question  was  whether  the  &ilure  to  give- 
an  insurance  company  notice  of  other  iDsurance- 
effected  on  the  same  property,  under  the  specisl 
circumstances,  rendered  the  insurance  void.  One 
Limoges  went  to  the  Citizens'  Company  and 
insured  his  property  for  one  month.  He  got  a 
receipt  for  the  premipm,  which  stated  that  be 
was  insured  for  one  month,  subject  to  the  condi- 
tious  contained  in  the  ordinary  policies  issued 
by  the  Company.  On  getting  the  receipt  he 
asked  the  clerk  for  a  policy,  but  the  clerk  re- 
plied that  it  was  not  usual  to  issue  policies 
for  short  dates.  Limoges  then  went  awaj, 
and  effected  another  insurance  in  the  Royal 
Canadian.  He  gave  no  notice  to  the  Citizens' 
Company  of  this  insurance.  Three  days  after- 
wards a  fire  occurred.  His  creditors,  the  appel- 
lants, having  attached  the  insurance  money^ 
the  Company  declared  that  they  owed  Limoges, 
nothing,  and  when  the  declaration  was  contest- 
ed, they  pleaded  that  by  one  of  the  conditions, 
of  their  policies  the  insured  was  bound  to  notify 
them  of  any  insurance  existing  elsewhere.  The 
question  was  whether  the  insured  was  bound  by 
the  usual  condition  of  the  Company's  policies, 
where  no  policy  issued. 

The  Court  below  held  the  insurance  to  be 
void. 

The  majority  of  the  Court  of  Appeal,  Ram- 
say, Tessier,  and  Cross,  JJ.,  reversed  thie  judg- 
ment. The  reasons  are  sufficiently  set  forth  in 
the  coneid^rante  which  are  as  follows : — 

"  The  Court,  etc.  :— 

<^  Considering  that  in  and  by  the  receipt  and 
undertaking  made  and  delivered  by  the  Respon- 
dents, the  said  Citizens'  Insurance  Company,  to 
Fran90is  Xavier  Limoges,  on  the  28th  of 
August,  1876,  it  was  therein  in  effect  declared 
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that  they,  the  Citizens'  Insurance  Company,  had 
received  from  the  said  Limoges,  the  sum  of  $5, 
being  the  premium  of  assurance  against  loss  or 
damage  by  fire  effected  with  the  Company  to 
the  extent  of  $2000,  on  a  brick  encased  build- 
ing in  course  of  construction,  on  Champlain 
street.  Point  St.  Charles,  near  Montreal,  (includ- 
ing carpenters'  risk)  for  one  month,  subject  to 
the  conditions  of  the  fire  insurance  policies  of 
the  said  Company ; 

**  And  considering  that  the  said  brick  encased 
building  was  destroyed  by  fire  on  the  night  of 

a 

the  Slst  of  August,  and  morning  of  the  Ist  of 
September,  1876,  and  that  the  said  F.  X. 
Limoges  thereby  suffered  damages  to  an  extent 
'exceeding  the  amount  of  the  insurance  effected 
thereon,  and  although  it  has  been  pleaded  and 
established  in  proof  on  behalf  of  the  said 
Citizens'  Insurance  Company,  that  one  of  the 
conditions  of  their  fire  policies  is  to  the  effect 
and  in  the  words  following :  <<  The  assured  must 
give  notice  to  this  Company  of  any  other  insur- 
ance effected  on  the  same  property,  and  have  the 
same  endorsed  on  this  policy,  or  otherwise 
acknowledged  by  the  company  in  writing,  and 
failure  to  give  such  notice  shall  avoid  this 
policy,"  and  that  after  the  delivery  to  said 
Limoges  of  said  receipt  and  undertaking  on 
the  said  28th  day  of  August,  1876,  he  applied 
for  and  obtained  from  the  Royal  Insurance 
Company  a  like  receipt  and  undertaking  insur- 
ing the  same  property  to  the  extent  of  a  further 
sum  of  $1000,  whereby  (sic)  notice  was  not 
given  nor  allowance  thereof  made  in  writing 
before  the  said  fire  on  any  policy  of  the  said 
Citizens'  Insurance  Company  ;  yet  it  has  been 
established  and  proved  that  upon  the  delivery 
to  him  the  said  Limoges,  by  the  said  Citizens' 
Insurance  Company  of  the  aforesaid  receipt  and 
undertaking,  he  asked  for  and  was  refused  a 
policy  by  the  said  last  named  company  ; 

«  And  considering  that  if  the  said  Fran9ois 
Xavier  Limoges  was  under  any  obligation  in 
respect  to  such  notice  and  allowance,  it  was 
thereby  suspended  and  waived  until  such  policy 
should  be  delivered  to  him,  which  was  not 
done ; 

<<  And  considering  that  upon  delivery  to  him 
of  a  policy  containing  said  condition,  he  was 
entitled  to  a  reasonable  delay  to  give  to  the  said 
Citizens'  Insurance  Company  said  notice,  and 
get  the  said  allowance  in  writing ; 


<<  And  considering  that  in  the  said  Judgment 
rendered  by  the  Superior  Court  at  Montreal,  on 
the  28th  day  of  June,  1877,  dismissing  the  con- 
testation made  by  the  said  appellants  to  the 
declaration  of  the  said  Citizens'  Insurance 
Company,  as  garnishees  in  this  cause,  there  is 


error ; 


"  Tbis  Court  doth  reverse,"  &c. 

Sir  A.  A.  Dorion,  C.  J.,  and  Monk,  J.,  dissent- 
ing, held  that  the  insured  was  bound  by  the 

condition. 

Judgment  reversed. 

i>«  BelUfeuille  ^  Turgetm  for  appellants. 

Abbott,.  Taity  Wothertpoon  j"  Abbott  for  respon- 
dents. 


CooiT  (petitioner  in  the  Court  below),  appel- 
lant ;  and  The  Corporation  of  thb  Countt  of 
BaoMB  (defendants  in  the  Court  below),  respon- 
dents. 

Voting  on  the  Dunkin  Act — Irregularity. 

Held,  that  in  a  vote  of  the  ratepayers  under  the  Dun- 
kin  Act,  the  failure  to  keep  one  of  the  polls  open 
(luring  the  day  of  voting  was  a  fatal  irregularity. 

DoRiOM,  C.  J.,  differing  from  the  majority  of 
the  Court,  remarked  that  the  county  of  Brome 
passed  a  by-law  to  prohibit  the  sale  of  intoxicat- 
ing  liquor  within  the  municipality,  and  it  was 
provided  that  the  by-law  should  be  submitted 
to  the  electors  for  ratification.  The  voting  took 
place  on  the  day  appointed,  and  there  was  a 
majority  for  the  by-law.  The  appellant,  Cooey, 
petitioned  that  the  by-law  be  set  aside,  first, 
because  the  County  Council  has  no  jurisdiction 
to  pass  such  a  by-law ;  secondly,  because  the 
by-law  was  never  properly  ratified  by  the  elect- 
ors,  inasmuch  as  in  one  township— West  Bolton 
— no  poll  was  held,  and  no  vote  was  taken  on  the 
by  .{aw.  It  was  admitted  that  the  poll  was  not 
held  according  to  law  in  this  township, and  the 
questions  presented  for  the  consideration  of  the 
Court  were  :  First.  Had  the  County  Council 
the  right  to  pass  the  by-law  ?  Second.  Did  the 
fiiilure  to  take  the  vote  in  one  township  annul 
the  voting  generally  ?  It  was  unnecessary  to 
go  into  all  the  legislation.  As  to  the  question 
whether  the  Provincial  Legislature  in  adopting 
the  Municipal  Code  had  repealed  so  much  of 
the  Temperance  Act  of  1864  as  authorized 
County  Councils  to  enact  prohibitory  by-laws, 
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his  Honor  thought  it  had  not,  and  the  powers 
of  the  County  Council  and  tlie  local  Council 
co-exist.  The  (.-ounty  Council  of  Brome,  there- 
fore, had  the  right  to  pass  the  by-law  in  ques- 
tion, and  to  prohibit  altogether  the  sale  of 
liquors  within  the  County  of  Brome.  The  se- 
cond question  was  whether  the  vote  had  been 
properly  taken.  The  judge  in  the  ('ourt  below 
[Dunkin,  J.]  held  that  as  the  failure  to  hold  a 
poll  in  West  Bolton  could  not  have  affected  the 
result,  the  irregularity  was  not  material.  It- 
appeared  that  the  returning  officer  opened  the 
poll  at  ten  o'clock,  but  there  being  no  one  to 
vote,  he  closed  the  poll  at  once,  instead  of 
waiting  the  half  hour  required  by  law.  There 
was  no  complaint  on  the  part  of  the  petitioner 
that  there  were  any  voters  who  were  i)revented 
from  voting,  or  that  any  injury  had  been  done 
by  closing  the  poll  immediately.  He  founded 
his  complaint  merely  upon  this,  that  a  formality 
of  the  law  had  not  been  observed,  and  not  that 
its  non-observance  had  any  effect  upon  the  vote. 
The  question  was,  was  this  formality  so  rigorous 
in  its  nature  that  the  absence  of  it  annulled  the 
election?  In  Parliamentary  elections,  it  had 
been  held  that  an  election  would  not  be  annulled 
because  of  an  irregularity  which  had  no  effect  on 
the  result.  His  Honor  was  disposed  to  coincide 
with  the  view  taken  by  the  Judge  of  the  Court 
below,  and  to  say,  first,  that  the  County  Council 
had  the  right  to  prohibit  the  sale  of  intoxicat- 
ing liquors ;  and,  secondly,  that  the  failure  to 
keep  the  poll  open  at  one  place  for  half  an  hour, 
not  having  any  effect  upon  the  general  vote,  did 
not  annul  the  proceeding.  There  had  been  a 
question  raised  as  to  whether  the  case  was 
appealable.  The  Judges  were  all  agreed  that 
the  case  was  undoubtedly  appealable. 

The  majority  of  the  Court  reversed  the  judg- 
ment, on  the  ground  that  the  irregularity  was 
fatal.     The  coruidt^ranis  are  as  follows  ; 

"  The  Court,  etc. 

"  Considering  that  it  has  not  been  legally 
proved  or  established  that  the  by-law  in  ques- 
tion in  this  cause,  entitled  by-law  No.  28,  passed 
by  the  Municipal  Council  of  the  County  of 
Brome,  held  on  the  14th  March,  1877,  prohibit- 
ing the  fcale  of  intoxicating  liquors,  and  the 
issuing  of  licenses  therefor  within  the  said 
County,  has  been  in  due  form  of  law  approved 
of  by  the  municipal  electors  of  the  said  county 
of  Brome  by  a  duly  ascertained  majority  there- 


for, and  more  especially  it  appears  by  the  evi- 
dence adduced,  that  the  mode  adopted  for  taking 
the  votes  of  the  municipal  electors  of  the 
Township  of  West  Bolton,  a  subdivision  of  the 
said  County,  on  the  question  of  the  approval  or 
rejection  of  the  said  by-law,  was  irregular,  illegal 
and  insufficient ;  that  in  fiict  no  poll  was  held 
for  the  taking  of  said  votes  of  the  municipal 
electors  of  said  Township  in  manner  or  form  as 
required  by  law,  and  that  consequently  said 
by-law  is  inoperative,  null  and  of  no  effect : 

"  And  considering  that  in  the  judgment  of 
the  Circuit  Court  for  the  District  of  Bedford, 
sitting  at  Sweetsburgh,  on  the  Uth  of  July, 
1877,  there  is  error,  this  Court  doth  cancel, 
annul,  and  set  aside  the  said  judgment,"  kc. 

Judgment  reversed. 

OHalloran^  Q.  C,  for  appellant. 
W,  W,  Lynch  for  respondents. 


LARCENY, 

What  facts,  or  what  condition  of  circmn- 
stances,  constitute,  or  fail  to  establish,  the 
crime  of  larceny,  has  always,  and,  so  long  as 
the  law  on  the  subject  remains  ill  defined  as  it 
is  at  present,  will  always  be  a  matter  of  pro- 
found difficulty  to  the  judicial  mind  to  deter- 
mine the  meshes  of  the  law,  or,  if  we  may  l^e 
permitted  to  say  so,  the  interstices  between  the 
meshes  are  of  such  dimensions,  that  in  some 
cases  it  is  a  matter  of  ease  for  the  knowing 
criminal  to  escape  thereby  into  the  open ;  while, 
again,  fine  distinctions  are  drawn  at  times  by  the 
judges  on  acts,  which,  to  the  lay  mind,  seem 
innocent,  but  which  are  by  the  former  adjudg- 
ed to  be  of  a  criminal  nature.  Some  weeks  ago 
the  following  facts  were  proved  before  one  of 
the  metropolitan  |police  magistrates  :  the 
prisoner  was  intrusted  by  his  master  with  a 
check  for  the  purpose  of  having  it  cashed; 
the  prisoner  got  the  check  cashed,  failed  to 
deliver  the  proceeds  to  his  master,  and  appr(v 
priated  the  money  to  his  own  use ;  it  was  held 
by  the  learned  magistrate  that  upon  these  fi&cts 
he  was  not  warranted  in  convicting  the  prisoner 
of,  or  committing  him  for,  larceny.  Now  as 
is  well  known,  there  are  three  factors  which  go 
to  make  up  the  crime  of  larceny :  (1)  The 
tuportatiOy  (2)  the  animus  furandi^  and  (3)  the 
invitua  dominut.  Which  of  these  three  flk^tors 
were  wanting  in  this  case?      The  amnrnfit- 
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randij  if  it  exists  at  all,  must  precede  the 
tuparUUio ;  if  there  be  no  oiportaiiOj  there  can 
be  no  '<  outward  and  visible  sign  "  of  an  animtu 
Jurandi.  Sir  J.  Fitzjames  Stephen,  in  his 
Digest  of  Criminal  Law,  lays  it  down  (pp. 
194-5)  :  "The  violation  of  rights  of  property 
may  be  by  the  misappropriation  of  property 
intrusted  by  the  owner  to  the  offender.'*  And 
here  we  come  to  the  distinction  which  evident- 
ly governed  the  learned  magistrate  in  this  case. 
A  man  may  retain  the  property  in  a  thing, 
though  he  may  part  with  the  possession.  We 
are  landed  in  this  case  on  the  horns  of  an 
awkward  dilemma  :  (1),  if  the  owner  of  the 
check  had  divested  himself  of  the  property  in 
the  check,  would  not  such  an  act  have  amounted 
to  an  actual  gift  of  th6  check  to  the  recipient ; 
and  (2),  if  possession  of  the  check  only  were  in- 
tended to  be  passed  to  such  recipient,  would 
the  owner,  'in  whom  the  original  proprietM  of 
the  check  was  vested,  be  debarred  from  re- 
suming (so  fax  as  he  could)  his  full  proprietM 
in  such  check,  by  any  dealing,  wrongful  or 
otherwise,  by  the  temporary  possessor  of  such 
check  ?  To  put  a  somewhat  parallel  case :  A 
gives  his  servant  £\  to  purchase  a  hamper  of 
victuals  to  bring  back  to  A.  The  servant  pur- 
chases the  hamper  as  directed  but  abstracts 
therefrom  certain  of  the  victuals,  and  this 
phase  of  the  case  brings  us  a  step  further 
Are  not  the  victuals  in  the  constructive  poa- 
session,  and  therefore  the  property  of  A  ?  If 
■o,  there  can  be  no  doubt  that  larceny  has  been 
committed  by  the  servant.  We  doubt  whether^ 
on  the  authority  oi  Reed's  case,  Dearsl.  168,267, 
the  crime  would  not  be  consummated,  whether 
A  gave  his  servant  the  £1  or  not ;  but  it  is  not 
material  to  decide  this  question :  24  &  25  Vict, 
c.  96,  8.  72.  The  difficulty  under  which  the 
judicial  mind  labors  is,  that  it  is  very  doubtful, 
under  any  given  state  of  circumstances,  whether 
the  three  necessary  factors  of  the  crime  are 
made  out.  But  the  real  question  must  depend 
upon  whether  the  prisoner  had,  or  had  not,  the 
animutfurandi  at  the  time  when  the  property, 
or,  at  least,  the  possession,  was  delivered  to 
him ',  and  the  question  that  is  here  raised  is 
one  solely  of  law.  The  fiicts  in  Reg.  v.  Middle- 
ton,  28  L.  T.  Rep.  N.  S.  777,  were  as  follows : 
A  depositor  in  a  post  office  savings  bank  ob- 
tained (the  report  does  not  say  how)  a  warrant 
for  the  withdrawal  of  lOs.,  and  presented  it  to 


a  clerk  at  the  post  office,  who  placed,  by  mis- 
take, £8,  16s.  lOd.  on  the  counter.  The 
depositor  took  the  same.  The  jury,  upon  trial, 
found,  as  a  fact,  that  the  prisoner  had  an  animui 
/urandi -when  he  took  the  money.  This  con- 
viction was  upheld  on  appeal  upon  the  above 
grounds  ;  but  four  judges  out  of  fifteen  were 
desirous  of  quashing  the  conviction  on  the 
ground,  not  that  the  case  of  animw  furandi  was 
not  made  out,  but  that  the  money  was  not 
taken  invito  domino.  This  case  shows  the 
divergence  of  judicial  opinion  as  to  what  facts 
do  or  do  not  establish  a  case  of  larceny.  In 
the  case  alluded  to  above,  viz :  a  servant 
intrusted  with  a  check  for  the  purpose  of  cash- 
ing it,  another  question  may  be  asked :  Was 
not  the  master  in  the  eorutruetive  possession  of 
the  check,  while  the  said  check  was  in  the 
€u:ttial  possession  of  the  servant  ?  t.  «.,  had  the 
master  ever  actually  parted  with  his  property 
in  the  check  7  If  not,  there  can  be  no  doubt 
that  the  servant  was  guilty  of  larceny.  But 
again  could  not  the  servant  be  regarded  as  a 
bailee  ?  In  whom  would  then  the  title  to  the 
property  be  vested  ?  And  suppose  such  bailee 
were  himself,  forcibly  or  otherwise,  deprived  of 
the  property,  in  whom  would  the  property  vest  7 
Surely  the  subject-matter  does  not  become  tem- 
porarily a  res  nulliiUf  liable  to  be  reduced  into 
possession  by  the  first  occupier,  who  would 
in  this  instance  be  the  bailee.  How  is  the 
master  to  reduce  the  proceeds  of  the  check  into 
possession,  so  as  to  confer  on  himself  a  legal 
title  to  that  to  which  he  is  undoubtedly  morally 
entitled  ?  If  we  do  not  admit  the  principle  in 
such  a  case  that  the  possession  of  the  servant 
is  pro  hac  vice  the  possession  of  the  master,  t.  «., 
that  the  master  retains  the  constructive  pos- 
session throughout  the  transaction,  we  shall  be 
opening  a  ready  door  to  the  criminally  dispos- 
ed, of  which  they  are  sure  on  every  possible 
occasion  to  avail  themselves.  We  are  well 
aware  that  the  learned  magistrate  is  apparently 
warranted  in  the  course  he  took.  In  Regina 
V.  Walsh,  (R.  k  R.  215  ;  Archbold,  395), 
the  defendant,  a  stockbroker,  received 
from  the  prosecutor  a  check  npon  his  banker 
to  purchase  Exchequer-bills  for  him;  the  de- 
fendant cashed  the  check  and  absconded  with 
the  money.  Upon  an  indictment  for  stealing 
the  check  and  the  proceeds  of  it,  it  was  holden 
to  be  no  larceny,  although  the  jury  found  that, 
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before  he  received  the  check,  the  defendant  had 
fonned  the  intention  of  converting  the  money 
to  hi«  own  use  j  not  of  the  check,  because  the 
defendant  had  used  no  fraud  or  contrivance  to 
induce  the  prosecutor  to  give  it  to  him  ;  and 
because,  being  the  prosecutor's  own  check,  and 
of  no  value  in  his  hands,  it  could  not  be  called 
his  goods  and  chattels  j  nor  of  the  proceeds  of 
the  check,  because  the  prosecutor  never  had 
possession  of  them,  except  by  the  hands  of  the 
defendant.    It  will  be  observed  in  the  above 
case,  two  of  the  ingredients  necessary  to  consti- 
tute the  crime  of  larceny  are  wanting,  jiz  :  (1), 
the  a*portaiio,  and  (2),  (almost  as  a  necessary 
consequence)  the  invitus  domtnut.    The  element 
in  the  crime,  which  to  the  lay  mind  would  ap- 
pear most  difficult  to  find,  is  here  clearly  and 
apparently  without  hesitation  found.    In  the 
&ce  of  24  k  26  Vict.  c.  96,  ss.  1,  3,  we  think  the 
above  verdict^  on  the  fects,  would  not  stand 
But  the  case  is  interesting,  as  illustrating  what 
subtleties  of  distinction   the  judges  of  half  a 
century  ago  admitted ;  it  would  almost  seem 
that  they  went  out  of  their  way  to  devise  me- 
thods whereby  parties  clearly  guilty  of  at  least 
a  grave  moral  offence  might  escape.    In  a  sub- 
sequent case  (Reg.  v.  Metcalf,  1   Mood.  Crim. 
Cas.  433),  the  prisoner,  who  acted  as  occasional 
clerk  to  the  prosecutors,  was  indicted  for  steal- 
ing a  check.     The  check,  made  payable  to  a 
creditor,  was  given  to  the  defendant  to  deliver 
to  the  creditor.    Defendant  appropriated  it  to 
his  own  use.    It  was  held  by  nine  judges  (one 
dubUanU)  that  defendant  was  guilty  of  larceny. 
Now,  this  case  is  really  more  on  all-fours  with 
the  case  which  came  before  the  learned  magis- 
trate than  the  preceding.    The  only  diflference 
IS  that  here  the  prisoner  was  to  get  the  check 
cashed  and  to  deliver  the  proceeds  to  his  master  • 
in  the  case  quoted  the  prisoner  was  t»  deliver 
the  check,  as  a  check,  to  another  person.    The 
act,  then,  of  converting  a  check,  with  which  one 
IS  entrusted,  into  cash,  and  then  appropriating 
Buch  cash  to  one's  own  use,  is  divented  of  crim- 
inality.    If  guch  really  is  the  law,  it  would  be 
desirable  to  import  the  civil  doctrine  of  relation 
into  such  transacUoDs,  and  presume  the  three 
ingredients  of  larceny  against  the  prisoner  upon 
the  proof  of  the  facte,  as  above,  and  call  upon 
mich  prisoner  to  rebut  any  one  of  such  presump- 
tions.    The  question  did  not,  and  could  not, 
*ns6  here,  whether  the  subject  matter  of  the 


theft  was  or  was  not  the  subject  of  larceny. 
The  prisoner,  so  fiu  as  it  appears  to  us,  was 
discharged  on  the  ground  that  the  money,  the 
proceeds  of  the  check,  had  never  been  reduced 
into  the  possession  of  the  prosecutor ;  bat,  for 
reasons  given  above,  we  think  this  positiwiis 
untenable. 

We  propose  to  consider  in  a  subsequent  article 
the  remedy,  suggested  by  the  Code  of  Indictable 
OflFenses,  to  meet  the  serious  defect,  if  such 
defect  can  be  said  to  have  any  legal  existence. 
— London  Law  Timei. 


CURRENT  EVENTS. 


CANADA. 

The  Lsoalitt  of  the  0&a.kgi  Assocunof.— 
The  following  is  the  opinion  of  Hessn.  Wnr- 
tele  and  Curmn,  referred  to  on  page  517  : 

To  the  St.  Patrick's  National  Association  of 
Montreal. 

Having  been  requested  by  your  AssodatioD 
to  give  you  our  opinion  on  the  status  of  the 
Omnge  Association  and  of  its  members  in  the 
Province  qf  Quebec,  we  examined  the  statutes 
relating  to  the  matter,  and  after  careftil  con- 
sideration we  now  proceed  to  answer  yoor 
questions  in  the  order  in  which  Ihey  were 
submitted  to  us. 

Question  l.-Ia  the  existence  of  the  Orange 
Association  in  this  province  illegal  and  pro- 
hibited by  law  ? 

Answer.— The  sixth  section  of  chapter  ten 
of  the  Consolidated  Statutes  of  Lower  Canada, 
intituled  «  An  Act  respecting  seditious  and  un- 
lawful associations    and    oaths,"  enacts  that 
every  society  or  association  of  which  the  mem- 
bers are  required  to  keep  its  acts  or  proceedings 
secret,  or  of  which  the  members  take  or  bind 
themselves  by  any  oath  or    engagement  not 
required  or  authoriaed   by  law,  or  of  which 
the  members  take,  subscribe  or  assent  to  any 
test  or  declaration  not  required  by  law,  and 
every  society  or  association  which  is  composed 
of  diflFerent  divisions  or  branches  or  of  diflferent 
parte  acting  in  any  manner  separately  or  dis- 
tinctly from  each  other,  or  of  which  any  part 
shall  have  officers  elected  or  appointed  by  and 
for  such  part,  shall  be  unlawful  combinationfl 
and  confederacies ;  and  that  every  person  who 
becomes  or  acte  as  a  member  of  any  such 
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society  or  associatioiii  or  who  maintains  inter- 
course with  or  aids  or  abets  any  such  society  or 
association,  shall  be  deemed  guilty  of  an  un- 
lawful combination  or  confederacy.  The  ninth 
section  exempts  Lodges  of  Freemasons  consti- 
tuted under  the  authority  of  warrants  from  any 
Orand  Master  or  Grand  Lodge  of  Great  Britain 
or  Ireland  ;  and  an  amendment  passed  in  1865 
29  Victoria,  chapter  46,  extends  the  exemption 
to  lodges  of  Freemasons  constituted  under  the 
authority  of  warrants  from  the  Grand,  l^aster 
or  Grand  Lodge  of  Canada.  The  seventh  sec- 
tion of  the  statute  imposes  the  punishment  of 
an  imprisonment  for  a  term  not  exceeding 
seven  years  in  the  penitentiary,  or  for  a  term 
less  than  two  years  in  the  common  gaol,  upon 
any  person  who  may  be  convicted  upon  indict- 
ment of  having  been  guilty  of  such  unlawful 
combination  or  confederacy. 

This  Statute  is  in  force  in  the  province  of 
Quebec,  and  we  are  of  opinion  that  the  Orange 
Association  &US  within  the  description  of 
societies  mentioned,  and  that  its  provisions 
make  the  lodges  established  within  its  limits 
unlawful  combinations  and  confederacies,  and 
render  their  members  liable  to  the  punishment 
above  mentioned. 

Question  2.-~Are  their  meetings  and  proces- 
sions and  public  displays  prohibited  by  our 
statutes  T 

Answer. — The  Orange  Association  being 
prohibited  by  the  statute  above  mentioned,  its 
members  cannot  possess  any  right  to  hold  meet- 
ings nor  claim  as  such  the  right  to  walk  in 
procession  and  make  public  displays  in  the 
Province  of  ^  Quebec ;  but  since  the  repeal  in 
1861  of  the  «  Act  to  restrain  party  processions 
in  certain  cases,"  7  Victoria,  chapter  6,  no 
statute  exists  which  would  authorize  the  civil 
or  other  powers  to  disperse  a  procession  of 
Orangemen  passing  through  the  public  high- 
ways in  a  peaceable  manner.  The  law  declares 
certain  societies,  within  which  we  are  of  opin- 
ion that  the  Orange  Association  falls,  to  be 
unlawful  combinations  and  confederacies,  but 
it  restricts  its  mode  of  enforcement  to  the 
individnal  punishment  after  conviction  upon 
indictment  of  their  members  or  abettors. 

Question  3. — Can  any  Orangeman  for  admin- 
istering the  Orattge  oath  to  initiate  an  Orange- 
man, be  criminally  prosecuted  under  our 
Statute  ? 


Answer. — ^The  Statute  of  Canada,  37  Victoria^ 
chapter  37,  prohibits  the  administering  of  all 
oaths  not  authorized  or  required  by  law,  it  de- 
clares any  person  administering  an  oath  not  so 
authorized  or  required,  to  be  guilty  of  a  misde- 
meanor, and  to  be  liable  to  an  imprisonment  not 
exceeding  three  months,  or  to  a  fine  not  exceed- 
ing $50.00,  at  the  discretion  of  the  court.  The 
oath  to  initiate  an  Orangeman  is  neither  author- 
ized or  required  by  low,  and  any  person  admin- 
istering it  would  therefore  render  himself  liable 
to  be  prosecuted  under  this  Statute  for  the 
misdemeanor  created  by  it,  in  addition  to  the 
liability  under  which  he  lies  for  being  a  mem^ 
ber  of  an  unlawful  society,  under  chapter  10  of 
the  Consolidated  Statutes  of  Lower  Canada. 

Question  4.  —  Can  known  Orangemen  be 
arrested  for  attending  as  such  their  meetings  or 
processions  ? 

Answer. — ^Any  person  who  becomes  or  acts  as 
a  member  of  a  society  prohibited  by  the  chapter 
above  mentioned  of  the  Consolidated  Statutes 
of  Lower  Canada,  may  be  indicted  as  being 
g^iilty  of  unlawful  combination  or  confederacy. 
Being  of  opinion  as  above  stated  that  the 
Orange  Association  falls  under  the  prohibition 
of  the  Statute,  we  hold  that  persons  attending, 
as  members,  its  meetings  or  processions  within 
the  Province  of  Quebec,  are  liable  to  be  pro- 
ceeded against  under  its  provisions. 

Question  5.  —  Can  the  known  President  or 
Secretary  of  such  Association  be  prosecuted 
under  our  Statute  T 

Answer. — We  are  of  opinion  that  they  can. 

Question  6. — Can  the  Officers  of  the  said 
Association  be  forced  to  produce  their  form  of 
oath  and  minutes  of  proceedings,  and  to  testify 
generally  in  case  of  such  prosecution  ? 

Answer.— They  would  be  required  and  com- 
pelled, like  any  other  witnesses  to  answer  all 
questions  and  to  produce  all  papers  under  their 
control,  of  which  the  answer  and  production 
would  not  criminate  themselves. 

Question  7. — What  legal  means  would  you 
advise  to  have  the  question  of  the  legality  or 
illegality  of  the  existence,  processionS)  displays, 
Ac,  of  the  Orange  Association  in  the  Province 
of  Quebec,  determined  so  as  to  remove  all  doubt 
on  the  question  hereafter  7 

Answer. — The  way  to  obtain  a  judicial  deci- 
sion on  the  question  of  the  unlawfulness  in  this 
Province  of  the  Orange  Association,  would  b« 
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to  lay  an  information  against  a  member,  charg- 
ing him  with  being  guilty  of  an  unlawful 
combination  and  confe<leracy,  in  breach  of  the 
provisionn  of  chapter  10  of  the  Consolidated 
btatutcB  of  Lower  Canada. 

J.  WUUTELE,  Q.  C, 
J.  J.  CURRAN,  Q.  C. 
Montreal,  24th  July,  1877. 


DIGEST  OF  ENGLISH  DECISIONS. 

[Continued  from  p.  M6.] 

Salt. — I.  W.  Blenkiron  St  Son,  a  well-known 
and  responRible  firm,  did  business  under  that 
style  at  123  Wood  Street.  One  A.  Blenkam 
ordered  goods  of  the  respondents  by  letter, 
dated  "37  Wood  Street."  The  letters  were 
signed  without  any  initials,  and  in  a  manner  to 
look  very  much  like  "  Rlonkiron  k  Co.''  Res- 
pondents scut  the  goods  to  *'  Messrs.  Blenkiron 
&  Co.,  37  Wood  Street,"  supposing  they  were 
dealing  with  W.  Blenkiron  k  Son.  A.  Blenkam 
was  Bubsetiuently  convicted  under  an  indict- 
ment for  falsely  pretending,  in  obtaining  these 
goods,  that  he  was  W.  Blenkiron  k  Son.  Mean- 
time, the  appellants  had  bought  in  good  fiiith 
some  of  the  goods  of  A.  Blenkarn.  The  res- 
pondents brought  trover  for  the  goods.  Ileldf 
that  there  was  no  contract  of  sale  between  the 
respondents  and  A.  Blenkam,  and  accordingly 
he  could  give,  and  the  appella'nts  could  acquire, 
no  title  to  them. — Vun<ly  v.  lAndsny,  3  App. 
Cas.  450 ;  8.  c.  1  Q.  B.  I).  348 ;  2  Q.  B.  D.  96. 

2.  Plaintiff  and  one  P.  made  a  contract  for  a 
lot  of  lumber,  to  be  purchased  of  P.  by  plaintiff, 
and  shipped  from  time  to  time  as  it  was  ready. 
Subsequently,  P.  shipped  a  lot  of  six  hundred 
tons  on  a  ship  chartered  by  him,  by  the  order 
and  for  the  account  of  the  plaintiff.  The  bills 
of  lading  stated  the  goods  to  be  shipped  by  P., 
to  be  delivered  "  to  order  or  assigns  "  of  P. 
Plaintiff  insured  the  cargo.  P.  drew  a  bill  of 
exchange  on  the  plaintiff,  and  indorsed  it  to 
one  C,  with  the  bills  of  lading.  C.  discounted 
the  bill  at  defendant's  bank,  handing  the  bank 
the  bills  of  lading  with  it.  Plaintiff  declined 
to  accept  the  bill  without  the  bills  of  lading. 
Thereupon  P.  drew  a  second  bill  to  the  order 
of  C.  on  the  plaintiff,  which  was  given  the  de- 
fendants in  place  of  the  first,  "  upon  the  terms 
of  the  delivery  of  the  bills  of  lading  to  the 


plaintiff,  upon  payment  of  the  second  bill  of 
exchange."     The  bills  of  lading  and  the  bill  of 
exchange  reached  the  plaintiff  the  same  daj, 
the  bills  of  lading  "to  be  given  up  against 
payment  of"  the  draft.    Plaintiff  refiised  to  ac- 
cept the  bill  of  exchange,  and  returned  it  to 
defendant  bank,  stating  he  should  pay  it  at 
maturity.     The  cargo  was  then  entered  at  the 
custom-house  in  the  name  of  the  defendant 
Afterwards,  plaintiff  offered  to  pay  the  bill  on 
receivini^  the  bills  of  lading,  and  to  give  a 
guarantee  for  the  freight,  which  the  defendant 
bank  pretended  to  think  itself  liable  for.    This 
was  refused,  and  defendant  subsequently  sold 
the  cargo.     The  jury  found  that  P.,  as  well  as 
plaintiff,  intended  the  cargo  should  be  the  pro- 
perty of  plaintiff  on  shipment,  subject  to  a  lien 
for  the  price.     litLi,  that  the  property  in  the 
cargo  had  passed  to  plaintiff,  and  he  could  re> 
cover  from  the  defendant  bank. — Mambita  v. 
The  Imj)€rial  Ottoman  Bank,  3  Ex.  D.  164. 

3.  Property  was  sold  at  public  auction  noder 
certain  conditions.  The  auctioneer  entered  in 
his  book  the  names  of  the  seller  and  the  buyer, 
the  description  of  the  property  and  the  price, 
but  made  no  reference  to  the  conditions.  Btldj 
not  to  be  a  sufhcient  memorandum  in  writing 
to  satisfy  the  Statute  of  Frauds. — RUhUm  t. 
Whatmore,  8  Ch.  D.  467. 

4.  In  1873,  G.  borrowed  £450  of  H.,  giving 
a  verbal  promise  to  give  a  bill  of  sale  when  de- 
manded. H.  died  in  1874,  and  her  execntors 
were  told  by  G.  that  ho  had  promised  to  gives 
bill  of  sale,  and  was  ready  to  do  so  at  any  time. 
They  did  not  demand  it;  and,  in  1877,  the 
executors,  hearing  that  a  writ  had  been  serred 
on  G.,  asked  for  and  received  a  bill  of  sale  of 
all  G.'s  property,  except  liook-debts.  TJhere 
was  no  recital  as  to  when  the  advance  vas 
made,  nu  of  a  past  promise.  The  document 
was  duly  registered  the  next  day;  and  two 
weeks  afterwards,  being  the  1 7th,  G.  was  served 
with  a  debtor's  summons.  G.  notified  the 
executors,  who  took  possession  on  the  19th, 
advertised  and  sold  the  j)roperty  on  the  23rd. 
Subsequently,  G.  was  adjudged  banknipt.  Etll 
that  the  bill  of  sale  was  not  good  against  cre- 
ditors.— In  re  Gibson.  Ex  parte  BoUand,  8  Ch. 
D. 230. 

Salvage.  —  1.  In  an  action  of  salvage  sgiinst 
a  ship  on  behalf  of  the  owners,  master,  and  crew 
of  tugs,  it  appeared  that  one  tog, 
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while  towing  a  yessel,  saw  the  ship  ashore  and 
in  distress,  and  went  off  her  course  to  notify  the 
other  tng  of  the  accident,  and  the  other  tug 
proceeded  to  the  spot,  and  saved  the  ship.  Held^ 
that  hoth  togs  were  entitled  to  salvage. — The 
Sarahy  3  P.D.  39. 

2.  The  steamship  8.,  in  distress  from  a  colli- 
sion, signalled  the  steamship  C,  and  transferred 
to  her  the  passengers  and  some  of  the  cargo. 
Attempts  to  tow  the  S.,  hy  the  C.  failed,  and  she 
was  abandoned,  and  her  crew  were  taken  on 
board  the  C,  and  they,  with  the  passengers  and 
cargo  saved,  landed  in  port.  In  an  action  by 
the  owners,  master  and  crew  of  the  C,  against 
the  saved  cargo  of  the  S.,  life-salvage  was 
claimed,  and  also  salvage  lor  services  to  the 
8.,  and  in  saving  the  cargo.  The  owners  of  the 
cargo  cited  in  the  owners  of  the  S.,  who  ap- 
peared. The  owners  of  the  cargo  asked  that 
such  portion  of  the  salvage  awarded  as  was 
life-salvage  the  owners  of  the  S.  should  be 
required  to  pay.  Kefased,  on  the  ground  that 
no  property  of  the  owners  of  the  S.  was  saved. 
— The  Cargo  ex  Sarpedon,  3  P.  C.  28. 

See  Shipping  and  Admiralty, 

SettUmeni, — 1.  Defendant,  when  an  infant, 
agreed  to  give  seven  houses  to  his  intended  wife, 
when  he  came  of  age.  Fourteen  years  after  the 
marriage,  he  executed  a  post-nuptial  settlement, 
giving  nine  houses — among  which  were  the 
aforesaid  seven — to  trustees,  for  the  separate  use 
of  his  wife  for  life,  then  to  himself  for  life,  with 
power  of  appointment  in  the  wife  as  to  the  dis- 
position after  the  death  of  the  siu-vivor,  and,  in 
de£&alt  of  appointment,  in  trust  to  the  wife  in 
fee.  No  reference  was  made  to  the  above  agree- 
ment, and  it  was  recited  that  he  had  made  no 
settlement  in  favor  of  his  wife  on  the  occasion 
of  his  marriage.  Afterwards  he  agreed  to  sell 
three  of  the  houses  ;  and,  in  action  for  specific 
performance,  heldj  that  there  had  been  no  rati- 
fication of  the  agreement  as  to  the  seven  houses 
made  when  the  defendant  was  an  infant ;  that 
the  post-nuptial  settlement  was  voluntary,  and 
there  must  be  specific  performance  as  to  the 
three  houses. —  Trowell  v.  SheiUon,  8  Chi 8.  J).  3. 

2.  In  1855,  a  marriage  settlement  was  execu- 
ted by  D.,  to  make  provision  for  his  intended 
wife  and  the  children  of  the  marriage,  by  which 
land  was  given  in  trust  to  such  uses,  &c.,  as  D. 
and  his  wife  should  appoint,  and,  in  default  of 
appointment  to  D.  for  life ;  remainder  to  the 


wife  for  life ;  remainder  to  the  children  as 
tenants  in  common  in  fee ;  remainder,  in  case  of 
the  death  of  all  the  children  under  twenty-one 
without  issue,  to  the  heirs  and  assigns  of  D. 
There  was  a  proviso  that  the  trustee  or  his  suc- 
cessor should,  after  the  death  of  the  survivor  of 
D.  and  his  wife,  leaving  a  minor  child,  receive 
the  rents  and  profits  of  such  child's  share,  and, 
after  paying  for  the  child's  maintenance,  &c., 
invest  the  balance,  and  accumulate  it  for  those 
who  should  become  ultimately  entitled  to  the 
share  from  which  the  same  came.  There  was  no 
I)Owcr  of  sale.  In  1860,  D.  and  his  wife  mort- 
gaged the  land  to  E.,  and  appointed  it  to  him, 
subject  to  redemption ;  and  E.  covenanted  to 
reconvey  on  payment  of  the  debt  and  costs  to 
such  uses,  &c.,  as  the  property  was  then  subject 
to.  There  was  a  power  of  sale  providing  that 
the  balance  of  the  proceeds  of  the  sale,  after 
deducting  the  debt  and  costs  should  be  paid 
over  to  «  D.,  his  heirs,  executors,  administrators, 
or  assigns."  In  1869,  D.  died  intestate,  leaving 
bis  wife  and  children  surviving.  In  1875,  the 
mortgagee  sold  the  premises  under  his  power, 
and  held  the  balance  subject  to  the  order  of  the 
court.  Heldj  that  I),  's  administratrix  took  the 
surplus  as  personal  property.  There  was  no 
resultant  trust. — Jones  v.  DavieSj  8  Ch.  D.  205. 

Solicitor.  —  Where  a  plaintiff 's  solicitors  of 
record  in  London  employed  his  country  solici- 
tors to  get  evidence,  and  one  member  of  the 
country  firm  did  all  the  business  alone,  but  had 
some  affidavitH  sworn  to  before  his  partner, 
heldy  that  these  affidavits  were  inadmissible. — 
Duke  of  Northumberland  v.  Todd^  7  Ch.  D.  777. 

See  Attorney  and  Client,  1,  2. 

Specific  Performance. — See  Contract,  2. 

Siirett/.^^One  E.,  an  insurance  agent,  com- 
mitted acts  which  his  principal,  an  insurance 
company,  was  advised  amounted  to  em- 
bezzlement, and  the  company  ordered  his 
arrest.  Thereupon,  some  friends  of  E.  had  an 
interview  with  the  company's  manager,  and 
proposed  an  arrangement  by  which  the  com* 
pany  should  be  secured  and  E.  go  free;  but 
the  manager  refused  to  consider  it.  Later  on 
the  same  day,  the  company  was  advised  that 
E.'s  acts  did  not  amount  to  embezzlement,  and 
the  order  for  his  arrest  was  thereupon  counter- 
manded. Two  days  after,  E.'s  friends,  not 
knowing  the  order  for  arrest  had  been  topped. 
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and  not  being  informed  of  it  by  the  company, 
made  an  arrangement  by  which  they  became 
sureties  for  E^  by  depositing  a  sum  to  be  held 
as  collateral  security  for  the  payment  by  £.  of 
the  amounts  due  the  company  from  him.  The 
sums  not  being  paid,  the  company  sued  for  this 
deposit  against  the  sureties,  and  the  latter 
brought  a  cross-action  to  annul  the  agreement. 
ffeldj  that  the  agreement  was  not  binding  on 
the  sureties,  as  having  been  made  by  them  un- 
der  the  supposition  that  £.  was  liable  to  be  ar- 
rested, to  which  supposition  they  were  led  by 
the  company.  SembU,  also,  that  the  agreement 
was  bad,  as  savoring  of  compounding  with 
felony ;  but  the  court  would  interfere  actively, 
and  not  stay  its  hand  in  a  such  a  case. — Daviet 
▼.  The  London  ^  Provincial  Marine  Int.  Co.,  8 
Ch.  D.  469. 

Taxes. — A  taxing  act  must  be  construed  strict- 
ly, per  the  Lord  Chancellor  (Lobo  Caihnb). — 
Coz  V.  RabbiUf  3  App.  Cu.  473. 

Trade'fnark. — The  plaintiff  got  a  patent  for  a 
kind  of  floor-cloth,  in  1863,  and  continued  the 
sole  manufacturer  thereof  until  the  expiration 
of  the  patent.  He  devised  the  name  «  Lino- 
leum "  for  his  article,  and  no  one  else  had  ever 
undertaken  to  use  that  name  until  after  the 
expiration  of  the  patent,  when  the  defendants 
proposed  to  manufEicture  the  article  under  that 
name.  Beldf  that  the  plaintiff  was  not  entitled 
to  protection  in  the  sole  use  of  the  name. — 
Linoleum  Manufacturing  Co.  v.  Nairn^  7  Ch.  834. 

2.  W.  owned  all  the  collieries  in  the  parish 
of  R.,  except  one  belonging  to  the  "  W.  Coal 
Co."  For  some  time  prior  to  1873,  W.  worked 
her  collieries,  using  her  own  name  and  the 
designation  »'  The  R.  Coal  Works."  In  1868, 
the  defendants  set  up  at  R.  as  coal  merchants, 
styling  themselves  «The  R.  Coal  Company." 
Thereupon,  in  1873,  the  plaintiff  changed  her 
style  to  "  W.'s  R.  Collieries."  In  1875,  defend- 
ants bought  out  C.  k  Co.,  bankrupt  retail  coal 
dealers  at  G.,  in  Surrey,  and  continued  their 
business  there,  advertising  themselves  <*The 
R.  Colliery  Propri«?tors, ....  (Late  C.  &  Co.) .... 
Supply  direct  from  the  collieries."  This  was 
followed  by  a  specification  of  kinds  of  coals 
mined  at  plaintiff's  R.  collieries.  On  their 
office  they  put  "The  R.  Colliery  Proprietors. 
Coal  Office."  The  plaintiff  remonstrated,  and 
the  sign  was  changed  to  <<The  R.  Coal  Co., 
GoUiery    Proprietors.     Coal    Office."      Subse- 


quently, in  1876,  defendants  for  the  first  time 
became  proprietors  of  a  colliery,  by  leasing  one 
not  in  the  parish  of  R.,  but  within  a  district 
called  the  «  R.  District,^' all  the  coal  from  which 
was  known  in  some  places  as  <'  R.  Coal.''  Held, 
that  the  defendants  were  not  authorized  to  use 
the  designation  «  The  R.  Colliery  Proprietors," 
they  having  no  colliery  in  the  parish  of  R^  or 
to  use  any  form  implying  that  they  sold  coal 
from  that  parish ;  and  that  it  was  unnecessary 
for  the  plaintiff  to  prove  actual  damage  to 
entitle  her  to  prevail. — Braham  v.  Beaehimj  7 
Ch.  D.  848. 

Truti. — 1.  A  testatrix  devisod  real  estate  to 
D.,  her  solicitor,  and  M.,  a  neighbor,  whom  she 
saw  very  little  of,  as  tenants  in  conmion,  aliso- 
lutely  and  free  from  any  trust.  She  had  told 
her  solicitor  that  she  wished  to  leave  her  pro' 
perty  for  charitable  purposes,  and  he  had 
explained  to  her  that  she  could  not  so  dispose 
of  her  real  estate.  M.  had  no  communication 
with  the  testatrix  about  the  matter,  and  did 
not  know  until  her  death  that  the  properly  had 
been  given  to  him.  D.  explained  to  her,  when 
she  proposed  to  leave  the  property  to  D.  and 
M.  absolutely,  that  they  could  put  the  money 
in  their  own  pockets  if  they  chose ;  and  she 
replied  that  she  was  aware  of  that,  and  intended 
to  give  it  absolutely,  and  she  liad  no  doubt 
they  would  make  a  good  use  of  it.  Appended 
to  the  will  was  a  statement  signed  by  the  testa^ 
trix  stating  that  she  had  made  the  gift  to 
enable  D.  and  M.  to  assist  certain  institutionB 
in  which  they  knew  she  was  interested,  ia  caM 
they  saw  fit,  and  not  otherwise ;  but  that  she 
had  imposed  no  secret  trust  upon  them,  nor 
had  they  given  her  any  promise  to  apply  the 
money  in  any  way  but  for  their  personal  benefit 
Held,  that  there  was  no  trust  imposed  either 
upon  D.  (^r  M.,  and  the  devise  was  good. — Ro^ 
boikam  v.  Dunnettj  8  Ch.  D.  430. 

2.  Bequest  of  £3,000  to  trustees,  to  hold  tor 
the  three  minor  daughters  of  testator's  decease 
daughter  until  the  youngest  survivor  thereof 
attained  twenty-one,  and  then  to  divide  the 
principal  and  accumulation  among  the  sur- 
vivors. The  trustees  were  directed  to  apply 
the  whole  or  such  part  of  the  income,  as  the 
trustees  should  think  fit,  to  the  maintenance 
and  education  of  the  daughters  while  under 
twenty-one.  The  fiftther  of  the  legatees  applied^ 
to  have  the  whole  of  the  income  paid  him  for 
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their  education  and  maintenance,  instead  of  a 
.small  portion  thereof  allowed  him  by  the 
trustees.  His  income  was  only  £200,  a  year ; 
he  had  five  children  by  a  second  marriage,  and 
had  contracted  debts  in  maintaining  the  three 
•  daughters  of  his  first  wife  at  school.  Held 
that  the  court  could  control  the  discretion 
giren  the  trustees  ;  and  it  was  ordered  that  the 
trustees  pay  the  whole  of  the  income  to  the 
father  for  the  future,  as  well  as  what  had  al- 
ready been  withheld  and  accumulated. — In  re 
Hodgee.     Davty  v.  Ward,  1  Ch.  D.  754. 

Ultra  FirM.— See  Company,  1  ;  Contract^  2  ; 
Railway,  2. 

Vendor  and  Purchaser. — See  Sale. 

Waiver.  —  The  defendant  executed  a  deed 
coTenanting  to  pay  the  plaintiff  £400  on  de- 
mand with  interest ;  and  it  was  provided  that 
the  debt  should  run  two  years,  if  the  interest 
should  be  "  punctually  "  paid  ;  and  the  defen- 
dant charged  his  leaseholds  with  the  debt,  and 
agreed  to  give  a  formal  mortgage  on  them  on 
demand.  Six  months'  interest  becoming  due 
and  not  being  paid,  the  plaintiff  demanded  )he 
£400  and  interest  or  a  formal  mortgat;e.  The 
defendant  paid  the  interest,  and  the  plaintiff 
^ave  a  receipt  for  it  "  without  prejudice  to  the 
notice.**  Be  offered  to  accept  an  instalment  of 
JL'IOO.  Betd,  that  neither  receipt  of  the  interest 
nor  the  unaccepted  offer  operated  as  a  waiver  of 
plaintiff's  right  to  recover  the  whole  at  once.— 
Keene  v.  Bitcoe,  8  Ch.  D.  201. 

WarrarUy.^^See  Charter-party. 

Way. — The  defendant  owned  a  house  with  a 
gateway  under  it,  and  a  yard  in  the  rear,  partly 
covered.  The  road  under  the  gateway  and  the 
yard  were  paved  with  stones,  and  there  was  no 
other  approach  to  defendant's  stables  in  the 
rear,  where  he  kept  his  horses;  allowing  his 
vans,  when  not  in  use,  to  stand  in  the  yard. 
Defendant  leased  the  yard  to  the  plaintiff,  with 
power  to  erect  a  building  suitable  for  his 
business  of  gas-engineer.  Plaintiff  was  not 
'*  to  obstruct  the  entrance  and  gateway,  except 
by  the  use  of  the  entrance  for  the  purposes  of 
ingress  and  egress."  Plaintiff  erected  his  build- 
ing, to  which,  as  to  the  stables,  there  was  no 
approach  except  by  the  paved  way.  Plaintiff 
applied  for  an  injunction  to  restrain  the  defend- 
ant iiortk  obstructing  the  way  with  his  vans, 
and  alleging  damage  to  his  business  from  such 
obstraction.    Heldy  that  under  the  lease  he  had 


a  general  right  of  way  unobstructed. — Cannon 
V.  ViUart,  8  Ch.  D.  415. 

Will. — 1.  A  testator  directed  his  executors 
<<  to  pay  my. . . .  debts  out  of  the  proceeds  of  my 
property."  Then  followed,  "Whereas  I  am 
possessed  of  landed  and  chattel  property,  as 
stated  in  the  annexed  schedule,  I  direct  my 
executors  to  sell  "  four  pieces  of  landed  pro- 
perty named  '*  for  its  full  value."  A  fifth  piece 
was  then  devised  to  W.  for  life,  remainder  to 
F.,  ultimate  remainder  to  T.,  and  T.  was  made 
residuary  legatee.  Several  legacies  were  given. 
The  will  was  written  on  three  sides  of  a  sheet 
of  paper;  the  signature  and  attestation  were 
at  the  bottom  of  the  third  page.  The  fourth 
page  contained  a  schedule  of  testator's  landed 
property,  and  was  headed  "  Schedule  referred  to 
within."  It  contained  the  four  pieces  ordered 
to  be  sold ;  and  at  the  bottom  of  the  schedule 
the  statement  that  the  fifth  *<  is  not  included  in 
the  above  schedule,  it  being  willed  by  me  to 
W. :  my  executors  have  no  control  over  it." 
The  schedule  was  signed  by  the  testator,  and 
bore  the  same  date  as  the  will.  The  attesting 
witnesses  to  the  will  knew  nothing  about  the 
schedule.  Held,  that  the  schedule  formed  no 
part  of  the  will,  and  could  not  be  referred  to 
in  construing  the  will ;  but  that  by  the  will 
proper  all  the  real  estate,  except  the  specific 
devise  to  W.,  was  to  be  tuVned  into  money  for 
the  general  purposes  of  the  will,  and  that  what 
remained  went  to  T.,  the  residuary  legatee,  and 
not  to  the  heir-at-law. — Singleton  v.  TonUinton,  3 
App.  Cas.  404. 

2.  H.  died  April  16,  1852,  leaving  a  will,  by 
which  he  devised  real  estate  to  trustees  for  his 
wife,  during  her  life  or  widowhood,  and,  upon 
her  second  marriage,  for  certain  trusts  named 
during  her  life,  and  then  to  G.  M.  absolutely. 
He  then  gave  personal  property  in  trust  to  pay 
the  income  to  the  wife  until  her  second  mar- 
riage :  and  upon  that  event  "  all  the  bequests  " 
in  her  favor  were  to  cease,  and  she  was  to 
receive  £500  a  year  during  her  life,  to  be  paid 
from  the  rents  of  the  real,  and  any  deficiency 
to  be  made  up  from  the  income  of  the  personal 
estate ;  and  the  trustees  were  to  accumulate 
the  balance  until  her  death,  and  then  pay  it 
yver  in  certain  legacies  specified.  As  to  the 
residue  of  the  whole  personal  property  and  the 
income  thereof,  and  the  rents  from  the  real 
property  accumulated  at  the  wife's  death,  he 
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gave  it  to  T.  M.  absolutely.  The  wife  married 
in  1854,  and  her  annuity  was  paid  until  the 
present  time,  and  the  8uri)lus  u(-(.'uniulated. 
On  a  case  made  for  instructions  hk  to  the  dispo- 
sition of  the  accumulation,  htldj  that  under 
Thellusson's  Act  there  was  no  valid  di8po8iti4>n 
of  the  surplus  rents  and  income  from  A]>ril  16, 
1873,  until  the  death  of  the  wife,  and  T.  M. 
was  not  entitled  to  it  as  residuary  legatee. — 
Weatherall  v.  Thornhurgh,  8  C'h.  D.  2G1, 

3.  A  testator  devised  tlie  residue  of  his  pro- 
perty to  his  wife  for  life,  and  at  her  death, 
absolutely  to  such  of  the  children  of  hib  late 
sisters  as  should  survive  his  wife,  and  being 
males  should  attain  twenty-one,  or  bciuK 
females  should  attain  that  a^^e  or  many. 
«  But,  in  case  any  of  such  children  shall  1k' 
dead  at  my  decease  leaving,  issue,  then  I  direct 
that  such  issue  shall  take. . . .  the  share  of  their 
deceased  parent."  Ileldj  that  the  issue  of  a 
niece  of  the  testator  who  died  before  the  date 
of  the  will  could  take  nothing. —  lfV»r  v.  Orr, 
8  Ch.  D  60. 

4.  A  testator  bequeathed  to  trustees  <'  the 
sum  of  i.'3,000,  to  be  applied  by  them  in  sup- 
porting or  founding  free  or  ragged  schools  for 
gutter-children,  or  for  the  poorest  of  .the  poor  ;" 
and  added  in  a  codicil,  that  <'  such  school  or 
schools  should  be  situated  in  the  parish  of  B. 
....  for  the  resident  poor  of  said  parish.'  For 
some  years  prior  to  the  testator's  death,  there 
had  been  such  a  school  maintained  by  him  in 
a  hired  room  in  B.  Ileldy  that  the  gift  was  in 
the  alternative,  and  that  a  bequest  for  <*  sup- 
porting "  such  a  school  (jould  bo  made  without 
violation  of  the  Mortmain  Act,  which  forliids  a 
testamentary  gift  to  be  *'  laid  out  or  disposed  of 
in  the  purchase  of  any  lands,  tenements,  or 
hereditaments  "  for  a  charity. — In  re  Jledgman. 
MorUy  v.  Croxon,  8  Ch.  D.  15G. 

5.  A  testator  died  possessed  of,  inter  alia, 
£2,900  Egyptian  nine-per-cent.  bonds,  shares 
in  two  corporations,  an  interest  in  a  copyright, 
a  leasehold  house  where  he  lived,  and  a  lease- 
hold house  held  for  a  term  determinable  on 
the  death  of  one  H.,  and  a  policy  for  £3,000  on 
H.'s  life.  By  his  will,  he  gave  some  pecuniary 
legacies,  made  specific  bequests  of  his  plate, 
books,  and  apparel,  of  £2,400  of  the  Egyptian 
bonds,  and  of  all  the  other  property  above 
specified.    The  residue  he  gave  to  his  nephew  I 


A.,  mentioning  expressly  therein  his  carnage 
and  furniture.  After  the  date  of  his  will, 
the  t<>8tator  married,  and  thereupon  made  a 
codicil  to  his  will,  giving  his  wife  the  income 
<or  life  in  all  his  property,  postponing  "  the 
payment  of  all  legacies,  and  the  distribution  of 
all  estates  vested  in  me,  or  over  which  I  have 
any  power  of  disposition  or  appointment,  unti! 
after  her  decease."  Between  the  date  of  the 
will  and  the  date  of  the  codicil,  the  tt^t^toi 
sold  the  Egyptian  nine-per-cent.  bondf,  and 
bougtit  with  part  of  the  proceeds  other  Egyptian 
bonds,  called  Khedive  bonds.  E.,  the  legatee 
of  the  leasehold,  depending  on  the  death  of  H. 
and  of  the  policy  on  H.'s  life,  was  to  reteive 
''  all  the  bonuses  and  additions  thereto,^  aod 
''  pay  the  future  payments  in  respect  thereof 
By  the  provisions  of  the  policy,  the  holder 
could  take  the  Imnuses  either  to  increase  iht 
sum  insured,  or  in  part  payment  of  the 
premiums.  Jleld  (Baoallay,  L.  J.,  diss.),  that 
the  residue  must  be  converted,  and  the  income 
paid  the  widow  during  her  life;  that  thtf 
Khedive  lx)nds  formed  part  of  the  residue,  the 
specific  legacies  of  the  Eg^'ptian  nine-per-cent 
bonds  having  been  adeemed  when  the  Ix^nds 
were  sold ;  that  the  furniture  formed  part  of 
the  residue  ;  that  the  houses  must  be  added  to 
the  capital  insured ;  and  the  premiums  mni^t 
be  raised  by  mortgaging  the  policy. — Macdonald 
V.  Irvine,  8  Ch.  D.  101. 


GENERAL   NOTES. 

Tub  Latk  Mr.  Hillia&d. — Francis  Billiard, 
the  well-known  legal  writer,  died  at  his  resi- 
dence, Worcester,  Mass.,  on  the  9th  ult.  He 
was  bom  at  Cambridge,  Mass.,  in  1806.  He  was 
graduated  at  Harvard  College  in  1823.  After 
his  admission  to  the  bar  he  practised  for  some 
years.  He  was  at  one  time  a  Judge  of  the  Mas- 
sachusetts Insolvency  Court,  and  also  sat  in  the 
Massachusetts  Legislature.  But  he  is  best  known 
to  the  profession,  by  the  legal  treatises  beariug 
his  name,  comprising  treatises  upon  Elements 
of  Law,  (a  second  edition  of  which  in  two  vol- 
imies  has  just  been  issued)  Injunctions,  Bank- 
rupt<-y,  Contracts,  Mortgages,  New  Trials,  Taxa- 
tion, Torts,  Remedies  for  Torts,  Real  Property, 
Sales,  Vendors,  etc.,  several  of  which  hare 
passed  through  fix>m  two  to  four  editions. 
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A8TILL  V.  HALLEE. 

Chief  Justice  Meredith,  in  this  case,  decided 
bj  the  Court  of  Be  view,  at  Quebec,  (Meredith, 
C.  J.,  Casault  and  Caron,  JJ.)  on  the  31st  of 
December  last,  and  reported  at  4  Q.  L.  R., 
pp.  120-146,  has  giren  an  elaborate  opinion 
on  the  rights  of  consorts  who  have  been 
married  abroad  and  subsequently  have  become 
domiciled  in  the  Province  of  Quebec.  In 
answer  to  a  petitory  action  by  the  plaintiff  as 
heir-at-law  of  her  fiither,  claiming  a  lot  of  land 
in  the  Parish  of  St.  Henri,  it  was  contended  by 
the  defendant,  that  although  Mr.  and  Mrs. 
AffiiU  were  married  in  Vermont,  where  the  law 
of  commonity  is  unknown,  yet  having  after 
their  marriage  established  their  domicile  in 
Lower  Canada,  community^existed  between  the 
consorts,  and  the  widow  was  entitled  to  half  of 
the  real  estate  acquired  in  this  Province  after 
their  domicile  was  established  here.  In  the 
court  of  first  instance,  the  Superior  Court,  Que- 
bec, this  contention  was  maintained^by^Stuart,  J. 
but  this  decision  was  reversed  in^  Review,  on 
which  occasion  the  learned  Chief  Justice  pro- 
nounced the  careful  and  exhaustive  judgment 
adverted  to.  His  Honor  began  by  referring  to 
the  conflicting  opinions  of  Dumoulin  and 
D'Argentr^.  The  former  of  these  authors  sup- 
ported the  doctrine  that,  in  the  absence  of  an 
express  contract,  the  community  is  to  be  con- 
sidered as  originating,  not  merely  from  the  law 
but  from  the  tacit  agreement  of  the  parties,  on 
marrying,  to  adopt  the  law  of  the  matrimonial 
domicile,  and  that  such  agreement  has  the  same 
effect  as  an  express  agreement  with  respect  to 
property  subsequently  acquired  by  the  parties 
wherever  it  may  be  situated.  D'Argentre  enun- 
ciated a  different  opinion,  but  Dumoulin  was 
sustained  by  the  gritat  authority  of  Pothier, 
concurred  in  by  Duplessis,  Quyot,  Merlin  and 
others.  His  Honor  reviewed  various  arrets  which 
show  that  the  jurisprudence  of  France  was  well 
established,  and  then  noticed  the  decisions  of 
our  own  courts  on  the  subject.  The  most  famous 
of  theso  is  Rogers  v.  Rogers^  decided  at  Montreal 


in  1848,  and  which  has  since  been  regarded  as 
an  authoritative  expression  of  the  law.  The 
terms  of  that  judgment  are  : —  "  Considering 
that  there  never  was  or  could  be  a  community 
of  property  between  the  &ther  and  the  mother 
of  the  parties  in  this  cause,  they  having  mar- 
ried in  England,  the  place  of  their  domicile, 
and  no  contract  of  marriage  having  been  pre- 
viously entered  into,  and  that  the  transferring 
of  their  domicile  to  Lower  Canada,  where  they 
died,  oould  not  have  the  effect  of  establishing 
such  a  community  of  property  between  them, 
contrary  to  their  presumed  intention  at  the  time 
of  their  marriage." 

Decisions  to  the  same  effect  have  been  render- 
ed at  different  times  in  other  cases,  and  the  judg- 
ment  of  the  Court  of  Review,  following  the 
jurispnidence  thus  established,  reversed  the 
decision  of  the  lower  Court.  The  leading  points 
of  Chief  Justice  Meredith's  opinion  are  as  fol- 
lows : 

<<  That  according  to  the  well-established  juris- 
prudence  of  the  parliament  at  Paris,  for  more 
than  two  centuries  before  that  tribunal  was  abol- 
ished, a  community  of  property  was  held  not  to 
exist  between  persons, who  having  married  with- 
out contract;,  i^  ^  place  where  the  law  of  com- 
munity did  not  exist,  afterwards  established 
their  domicile,  and  acquired  property,  in  a 
country  where  the  law  of  community  did  exist ; 

<<  That  according  to  the  same  jurisprudence, 
the  law  of  community  was  considered  rather  as 
a  9tatut  personnel  than  as  a  tteUtU  riel ; 

"  That  the  same  jurisprudence  has  been  inva- 
riably observed  by  the  Courts  of  this  Province ; 

«  That  the  doctrine  upon  which  that  jurispru- 
dence  is  founded  is  approved  of  by  the  most 
esteemed  commentators  on  the  Code  Napoleon.'* 


THE  LATE  CHIEF  JUSTICE  HARRISON. 

We  have  to  notice  this  week  the  premature 
death  of  the  Hon.  Robert  Alexander  Harrison, 
late  Chief  Justice  of  Ontario,  which  occurred 
at  Toronto,  on  the  30th  ultimo.  Mr.  Harrison 
was  one  of  the  most  youthful  judges  who  ever 
held  high  judicial  office,  having  been  bom  in 
Montreal  on  the  3rd  of  August,  1833,  and  ap- 
pointed to  the  bench,  as  the  successor  of  Sir  Wm. 
Richards  as  Chief  Justice  of  Ontario,  on  the 
8th  of  October,  1875.  He  was  of  Irish  parentage, 
and  was  educated  at  Upper  Canada  College  and 
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the  TJniveraitj  of  Toronto.  In  1855  he  was 
called  to  the  har  <<  with  honors,"  but  had  pre- 
Tiooflly  been  appointed  chief  clerk  of  the  Crown 
Law  Department  for  Upper  Canada,  an  office 
which  he  held  up  to  1869.  During  this  period 
and  subBCQuently,  he  was  not  only  a  constant 
contributor  to  the  legal  and  political  press,  but 
edited  some  works  of  enduring  merit,  well 
known  to  the  profession,  among  which  may  be 
mentioned  *<  Sobinson  and  Harrison 's  Digest  of 
cases  decided  in  the  Queen'b  Bench  and  Practice 
Courts,"  "The  Common  Law  Procedure  Act," 
and  '<  The  Municipal  Manual  of  Upper  Canada." 
From  1868  to  the  general  election  of  1872,  he 
represented  West  Toronto  in  the  House  of 
Commons,  and  initiated  some  important  mea- 
sures. His  professional  occupations  were  very 
heayy,  being  retained  on  one  side  or  the  other  in 
almost  every  case  of  note,  and  during  the  brief 
period  which  has  elapsed  since  his  elevation  to 
the  Bench,  he  has  dispatched  an  immense 
amount  of  judicial  business.  His  career  affords 
a  rare  example  of  successful  industry  and  perse- 
verance and  his  premature  death  cannot  but 
excise  the  deepest  regret  that  the  Province  and 
the  country  have  been  deprived  of  his  eminent 
services. 

JUDICIAL  EMOLUMENTS. 

If  there  be  consolation  in  the  reflection  that 
others  are  still  worse  circumstanced  than  our- 
selves, the  underpaid  judiciary  of  Canada  may 
find  a  crumb  of  comfort  in  the  &ct  that  in 
.  Vermont  the  salaries  of  the  Supreme  Court 
judges  are  placed  at  the  figure  of  $2,500  per 
annum,  and  a  bill  is  actually  before  the  Legisla- 
ture to  reduce  this  magnificent  emolument  to 
$2,000.  It  is  clear  that  the  Vermonters  believe 
in  plain  living  as  the  best  regimen  for  hard- 
worked  men.  Our  contemporary,  the  Albany 
Law  Journal  pertinently  remarks :  <<  A  salary  of 
$2,500  is  not  usually  regarded  as  extravagant 
for  a  competent  judge  of  a  court  of  last  resort, 
even  in  those  States  where  judicial  talent  is  not 
rated  high.  The  Supreme  Court  of  Vermont  has 
always  enjoyed  a  good  reputation  for  ability,  but 
we  much  doubt  if  that  reputation  can  be  main- 
tained at  the  figures  proposed.  Even  the  most 
disinterested  judge  could  hardly  afford  to  serve 
the  State  for  remuneration  so  inadequate  and 
so  much  below  what  he  could  make  at  the  bar." 
In  connection  with  this  topic,  we  may  refer  to 


the  scale  of  remuneration  in  some  other  places. 
An  official  report  which  has  just  appeared 
in  France,  states  that  the  salaries  of  the  Court 
of  Cassation,  consisting  of  fifly-six  members, 
are  equal  in  the  aggregate  to  $210,000.  The 
salary  of  the  first  president  is  $6,000  per  annum. 
The  other  three  presidents  each  receive  $5,000 
a  year.  The  forty-five  councillors  have  $3,600 
each,  while  the  salaries  of  the  six  procureun- 
g6n6raux,  and  avocats-g^n^raux  vary  from 
$3,600  to  $6,000.  The  cost  of  the  several  courts 
of  appeal  is  estimated  at  $1,207,260,  which  is 
divided  amongst  26  first  presidents,  92  other 
presidents,  617  councillors,  94  procureurs-gta- 
6raux,  andavocats-g^n^raux,  and  61  substitutes. 
The  salary  of  the  first  presidents  is  usually 
$3,000,  while  the  other  presidents  for  the  most 
part  get  only  $1,500. 

If  we  wish  to  go  where  judicial  talent  seems 
to  have  been  recompensed  on  the  humblest  scale 
we  must  betake  ourselves  to  Cyprus,  the  new 
acquisition  of  Great  Britain.  The  salary  of  the 
judges  who  formerly  constituted  the  Court  at 
Lamaca,  according  to  the  Timea'  correspondent, 
was  about  £2  per  month ;  but  it  is  supposed 
that "  a  certain  class  of  fees  from  suitors,  not 
strictly  defined  by  law,  were  found  evocative  of 
seal."  However  this  may  be,  the  addition  of  an 
English  assessor  to  the  Court  has  caused  the  coU 
lapse  of  the  tribunal.  All  irregular  fees  having 
ceased  under  the  new  r^j/tmc,  one  of  the  members 
of  the  Court  has  resignec^  and  another  has  per. 
sistently  absented  himself  on  private  busine&s 
and  the  authorities  are  puzaled  to  devise  a 
means  of  supplying  the  vacancies.  The  Soliei- 
tort*  Journal  suggests,  in  case  all  other  measures 
fail,  that  they  should  resume  the  system  of 
judicial  remuneration  which  for  several  hundred 
years  contented  the  judges  of  another  island 
within  the  British  dominions.  The  judges  of 
the  Royal  Court  of  Jersey,  down  to  a  recent  date, 
were  remunerated  by  a  dinner  at  the  opening  of 
the  a»8iz«  dkhHage,  which  was  paid  for  by  the 
Queen's  Receiver  out  of  the  revenues  arising 
from  the  crown  property  in  the  island. 

Thi  Latb  Lord  Chblmsford  — Lord  Chelms- 
ford, (F.  Thesiger),  an  ex-Lord  Chancellor,  died 
at  London,  Oct.  5,  aged  84.  Sir  Frederic 
Thesiger  was  one  of  the  most  distinguished 
barristers  of  the  age.  The  present  Lord  Justice 
Thesiger  is  a  son  of  deceased. 


THE  LEGAL  NEWS. 


631 


BEFOBTd  AND  NOTES  OF  CASES. 


COURT  OF  QUEEN'S  BENCH. 

Montreal,  Sept.  21,  1878. 

PreterU :  DoaiON.  C.  J.,  Monk,  Rakbat,  Tbssiib, 
JJ.i  DuMKiN,  J.  ad  hoe. 

AiTKiH  (plff.  in  the  court  below),  Appellant  ; 
and   Ten  National  Insubangb  Company  (defts. 

below),  RSBPONDSNTS. 

Iruuranee — Incre€ue  qf  Risk, 

An  insuroDoe  waa  efteoted  on  a  saw-mill .  without 
difloloeing  the  fact  that  the  building  contained  a  plan- 
ing machine.  Held,  thia  was  a  material  fact  which  it 
was  incumbent  on  the  insured  to  disclose,  and  the 
concealment  of  it  rendered  the  insurance  null  and 
▼oid. 

The  jadgment  appealed  from  was  rendered  on 
the  7th  July,  1877,  by  the  Superior  Court, 
Montreal,  Rainville,  J.,  the  principal  motif  being 
as  lollows : — 

<<  Considering  that  it  is  proved  there  was  in 
the  building  a  planing  machine  which  was  in 
operation  before  and  at  the  time  of  the  fire,  and 
that  this  increased  considerably  the  risk  and 
chances  of  fire." 

DoRiov,  C.  J.,  said  that  the  action  was  brought 
upon  a  policy  of  insurance  issued  by  respond- 
ents on  a  saw  mill  and  machinery,  situated  at 
Acton.  There  were  a  number  of  pleas,  one  of 
which  was  that  it  was  not  disclosed  at  the  time 
of  the  Insurance,  that  the  saw  mill  contained  a 
planing  machine,  and  that  this  planing  machine 
increased  the  risk  ;  that  this  was  a  material  &ct 
which  it  was  incumbent  on  the  insured  to  dis- 
close, and  that  the  concealment  of  it  rendered 
the  insurance  null  and  void.  Another  plea 
set  up  that  it  was  one  of  the  conditions  of 
the  policy,  that  the  mill,  which  was  a  steam 
saw  mill,  should  not  be  worked  by  night 
without  the  written  permission  of  the  Com- 
pany being  obtained,  and  that  the  mill  was 
worked  at  night  without  permission.  There 
were  also  pleas  of  over  valuation,  &c.  The 
Court  below  dismissed  the  action  on  the 
ground  that  the  insured  had  not  disclosed  that 
there  was  a  planing  machine  in  the  saw-mill, 
and  that  this  was  a  material  fact,  the  risk  being 
thereby  increased.    It  appeared  that  Mr.  John- 


son, who  owned  the  mill,  had  an  insurance  in 
the  Canadian  Mutual,  and  his  agent  went  to  the 
National,  and  aske  d  them  if  they  would  take  it, 
as  the  Mutual  was  giving  up  business.  The 
National  took  over  the  risk,  without  a  new  ap- 
plication being  filled  in.  The  original  applica- 
tion was  produced,  and  the  planing  machine 
was  there  described,  ]^ut  there  was  no  evidence 
that  the  Company,  defendant,  ever  saw  the  ap- 
plication.  There  was  no  frai^  tobe  imputed  to 
Mr.  Johnson,  but  where  a  material  fact  is  not 
disclosed,  the  insured  could  not  recover.  The 
Court  was  of  opinion  that  the  risk  was  mater- 
ially increased  by  the  fiact  that  the  planing 
machine  was  in  the  mill ;  and  there  was  also 
the  fact  that  |the  mill  was  worked  at  night 
without  the  consent  of  the  Company.  On  both 
grounds  the  judgment  was  right^  and  it  must  be 
confirmed. 

DotUre  ^  Co.  for  appellant. 
Lunn  ^  Davidson  for  respondents. 


Fulton  (plff.  below).  Appellant;  and  MoDon- 
KBLL  et  al.  (defts.  below),  Respondents. 

Sale —  Covenant. 

Under  a  covenant  to  sell  and  convey  *'  all  the  estate 
right,  title,  interest,  claim  or  demand  "  that  the 
vendors  had  in  certain  lots  specified,  an  action  for 
dami^es  cannot  be  maintained  against  the  vendors 
for  failure  to  deliver  the  whole  of  the  lots  mentioned, 
where  they  had  included  by  mistake  a  lot  to  which 
they  had  no  claim. 

DoaiON,  C.  J.,  said  that  the  representatives  of 
the  late  Hon.  Alexander  Grant,  in  1874,  agreed 
by  a  writing  to  sell  to  the  appellant,  John  Ful- 
ton, certain  lots  of  land  at  Cote  St.  Antoine.  The 
wrltiag  was  in  these  terms  :  "  We,  the  under- 
signed heirs  of  the  late  Hon.  Alexander  Grant, 
hereby  agree  to  sell  and  convey  to  John  Fulton, 
all  the  estate,  right,  title,  interest,  claim  or 
demand,  that  we,  or  either  of  us  have,  or  may 
have,  as  heirs  of  the  late  Hon.  A.  Grant  in,  to 
or  out  of  14  lots  of  land  (numbers  of  lots  men- 
tioned), being  part  of  what  is  known  as  the 
« Fisher  Farm."  J^  appeared  that  when  the 
vendors  came  to  fulfil  the  contract,  it  was  found 
that  lot  No.  16,  (one  of  those  enumerated  in  the 
agreement)  did  not  belong  to  the  heirs  Grant, 
and  that  it  had  beim  included  in  the  sale  by 
error.  The  purchaser  not  being  able  to  get  this 
lot,  instituted  an  action  of  damages,  to  which 
the  vendors  pleaded  that  they  were  not  bound  to 
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guarantee  the  delivery  of  any  of  the  lotSi  as 
they  had  only  sold  such  rights  as  they  had. 
They  further  pleaded  that  the  whole  quantity  of 
land  that  plaintiff  bought  was  there,  though  lot 
16  was  not  in  it.  Some  proof  had  been  made  as 
to  the  eff'ect  of  such  an  agreement  in  Ontario. 
The  case,  however,  had  to  be  decided  by  the  law 
of  this  Province,  and  as^to  the  law  here  there 
was  no  difficulty.  The  Court  below  dismissed 
the  action,  and  flie  Court  here  was  of  opin- 
ion that  the  judgment  was  right.  By  the  agree- 
ment the  vendors  only  sold  the  rights  they  had, 
and  there  was  no  guarantee.  The  only  thing 
that  the  purchaser  would  be  entitled  to  would 
be  a  deduction  of  a  certain  portion  of  the  price, 
if  it  had  been  paid.  Upon  this  ground  the 
judgment  would  be  confirmed. 

J.  C.  HcMon  for  appellant. 

tLtinn  j*  Davidson  for  respondents. 


COURT  OF  REVIEW. 

Montreal,  Oct.  31,  1878. 
ToRRAXCB,  Papinbad,  Jbtt&,  JJ. 

[From  S.  C,  Montreal . 
In  re  Hatohbttb,  Insolvent,  and  Hatchkttb, 
Petitioner,  and  Robbrtson  et  al..  Contestants. 

Insolvency — Composition — Reconveyance  qf  Estate. 

Held,  that  so  soon  as  a  deed  of  composition 
and  discharge  has  been  executed  in  accordance 
with  the  provisions  of  sec.  52  of  the  Insolvent 
Act  of  1875,  the  assignee  is  bound  under  section 
60  of  the  Act,  to  reconvey  the  estate  to  the 
insolvent,  without  waiting  for  the  confirmation 
of  the  deed  by  the  Court  or  Judge. 

Judgment  confirmed. 

Macmaster  j"  Co.  for  Contestants. 

Davidson  j*  Co.  for  the  Insolvent. 


COLLISIONS  ON  TEE  HIGH  SEAS. 

The  following  paper  on  the  necessity  of  an 
International  concert  to  punish  criminally  the 
non-observance  of  the  international  rules  of 
navigation  for  the  prevention  of  collisions  on 
the  high  seas,  was  read  before  the  recent  Frank- 
fort Conference  of  the  Association  for  the  Re- 
form and  Codification  of  the  Law  of  Nations, 
by  Sir  Travers  Twiss,  D.C.L.,  Q.C.,  vice-presi- 
dent of  the  association. 

The  application  of  steam-power  to  sea-going 
vessels  has  worked  so  great  a  change  in  the 


conditions  of  ocean  navigation  as  to  render  it 
necessary  for  nations  to  concert  a  commoQ 
system  of  rules  for  the  navigation  of  vesseli 
on  the  high  seas,  with  a  view  to  prevent  acci- 
dents from  collision.    It  is  obvious  that  the  two 
ancient  cardinal  rules  of  navigation,  which  had 
hitherto  sufficed  for  the  guidance  of  sailing 
vessels  on  the  high  seas,  namely,  that  vessels 
going  free  should  give  way  to  vessels  ons 
wind,  and  that  the  vessel  on  the  port  tick 
should  always  give  way  to  the  vessel  on  the 
starboard  tack,  are  insufficient  for   the  sate 
guidance  of  vessels   navigated   under  steam- 
power,  and  not  under  sail.    Although  the  same 
principles  of  navigation  might  still  be  properly 
maintained  in  the    case    of   steameis   where 
applicable,  it  has  been  found  requisite  that  the 
rules  of  navigation  should  be  extended  to  other 
cases,  seeing  that  the  course  of  steamers  is  not 
governed  exclusively  by  the  wind,  and  that  a 
steam  vessel  is  enabled  by  a  skilltul  use  of  her 
steam  power  to  manceuvre  in  a  manner,  which 
is  impracticable  for  a  sailing  vessel.    Great 
Britain  was  amongst  the  leading  states  to  set 
the  example.    She  commenced  by  laying  down 
formal  rules  for  the  navigation  of  steam  vessels 
on  her  own  rivers,  and  after  some  experience 
extended  the  rules  to  her  own  vessels  on  the 
high  seas,  and  she  included  her  sailing  vessels 
under  a  reciprocal  system  of  obligation  when 
approaching  steam  vessels.    British  admiraltj 
courts  were  also  authorised  by  British  statute 
law  to  regulate  their  judgments  in  cases  of  col- 
lision between  British  vessels  on  the  high  seas 
in  accordance    with  the  new  rules.    In  dfie 
course  of  time,  after  experience   had  given  its 
sanction  to  those  rules.  Great  Britain  entered 
into  treaty  arrangements  with  foreign  powers, 
that  their  vessels  should  be  navigated  on  the 
high  seas  under  the  same  system  of  rules,  and 
she    has  authorized    her   admiralty  courts  to 
apply  the  new  rules  to  every  vessel,  whose  flag 
has  been  brought,  with  the  consent  of  its  gov- 
ernment, within  the  operation  of  the  new  rules. 
Cases  of  collision  on  the  high  seas  have  thus 
been  brought  by  a  common  international  con- 
cert under  a  new  system  of  law,  which  has  been 
built  up  on  the  lines  of  the  ancient  customs  of 
the  sea  as  fietr  as  possible,  the  steam  vessel  being 
regarded  as  a  vessel  going  free,  and  able  to  get 
out  of  the  way  of  a  sailing  vessel  more  readily 
than  a  sailing  vessel  can  get  ont  of  the  way  of 
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A  itoaia  veueL  I  do  not  jArbpone  to  ducuss  the 
details  of  the  IntenuiXwtieA  sailiDg  rules.  Modi- 
ficatioiis  hare  had  to  be  ttMde  in  them  from  time 
to  time  to  meet  new  difficolties^which  experience 
has  discovered,  and  snch  modifications  hare  been 
the  result  of  a  common  concert  between  the 
maritime  powers.  Mj  object  at  present  is  to 
consider  how  the  observance  of  the  sailing 
rules  on  the  high  seas  can  be  best  secured,  and 
how  the  neglect  of  them,  if  it  be  the  result  of 

•  carelessness  or  willfulness,  may  be  most  effec- 

•  tiTely  punished. 

Under  the  ancient  law  of  the  sea,  every  coUi- 
i  sion  on  the  high  seas  may  be  the  subject  of  a 

•  ciril  action  for  damages  in  any  admiralty  court ; 
Abut  however  culpable  may  have  been  the  con- 
•duct  of  those  in  charge  of  either  vessel,  British 
ladmiralty  courts,  which  exercise  t^eir  civil 
Jurisdiction  indiscriminately  between  vessels  of 
tfUl  nations,  carefully  abstain  from  exercising 
any  criminal  jurisdiction  over  the  crews  of 
foreign  vessels  in  respect  of  their  neglect  to 
^tmerve  the  sailing  rules,  nor  has  Great  Britain 
been  empowered  by  any  treaty  arrangement 
-with  foreign  States  to  authorize  her  courts  to 
exercise  any  such  criminal  jurisdiction.  Yet  it 
would  seem  to  be  in  accoidaoce  with  reason 
that,  where  States  have  agreed  upon  a  common 
system  of  rules  of  navigation  for  the  prevention 
of  collisions  on  the  high  seas,  they  should  agree 
upon  a  common  system  of  penalties  for  the  non- 
observance  of  those  raies  on  the  part  of  the 
persons,  who  may  have  been  in  charge  of  the 
navigation  of  any  vessels  which  have  come  into 
collision  on  the  high  seas.  This  common  con- 
cert is  the  more  necessary,  because  the  modera 
theory  of  a  ship  being  the  territory  of  the  nation, 
under  whose  flag  it  sails,  would  otherwise  be  in 
the  way  of  the  tribunals  of  any  other  nation 
exercising  corrective  jurisdiction  over  those  on 
board  of  the  ship  in  respect  of  any  misconduct  on 
their  part  whilst  the  vessel  is  on  the  high  seas. 
The  personal  responsibility  of  mariners  who 
navigate  the  high  seas  remains,  in  regard  to 
foreign  nations,  precisely  such  as  it  was  before 
any  sailing  rules  were  agreed  upon  amongst  the 
maritime  powers  ;  in  fact  the  mariner  had  no 
personal  responsibility  toward  the  owner  or 
orew  of  any  foreign  vessel  with  which  he  may 
bring  his  own  vessel  into  collision  on  the  high 
seas,  unless  his  act  should  be  done  with  a  mali- 
cious intention  to   destroy  the  other  vessel, 


which  may  clothe  it  with  a  piratical  character. 

The  ancient  law  of  the  sea,  which  is  univers- 
ally received  amongst  civilized  nations,  regards 
ships  as  chattels,  the  management  of  which  oh 
the  high  seas  is  not  so  thoroughly  under  the 
free  control  of  the  owner  or  his  servants,  inas- 
much as  the  sea  is  a  treacherous  element,  that 
he  or  they  should  be  held  criminally  respon- 
sible for  ^ny  damage  caused  by  one  ship  to 
another  ship  in  the  course  of  navigation.    The 
owner  of  the  ship,  however,  in  the  case  of  col- 
lision, is  not  allowed  by  the  law  of  the  sea  to 
escape  scot-free,  if  his  servants  mismanage  his 
vesse!  on  the  high  seas,  and  through  their  un- 
skillfulness  bring  about  the  collision  with  an- 
other vessel.  The  ship  itself  in  such  a  case  may 
be  arrested    by    the  process  of  an  admiralty 
court,  and  if  the  servants  of  the  owner  are 
found  to  have  mismanaged  her  navigation,  and 
by  such  mismanagement  to  have  brought  her 
into  collision  with  the  other  vessel,  the  owner 
may  be  amerced  in  the  value  of  his  ship,  which 
may  be  sold  by  an  order  of  the  admiralty  court, 
if  the  owner  is  otherwise  unable  to  satisfy  the 
judgment  of  the  court.     This  result  is  brought 
about  by  what  is  termed  an  «  actio  in  rem,"  a 
tradition  of  the  ancient  Roman  law.     It  is 
totally  opposed  to  the  territorial  theory  of  a 
ship,  which  is  of  modern  origin,  and  has  been 
devised  as  a  convenient  fiction  to  explain  the 
subjection  of  a  ship  and  its  crew  to  the  muni- 
cipal law  of  the  country  under  whose  flag  it  is 
navigated.    But   tjiis  theory,   like  everything 
else  which  rests  on  a  fiction,   has  its  incon- 
venience.   Whilst  it  is  useful  for  maintaining 
discipline  on  board  of  a  ship  when  it  is  on  the 
high   St  as,  which  are  nuUitit  Urritorium^  it  is 
mischievous  as  securing  territorial  impunity  to 
the  master  and  crew  in  the  management  of  their 
vessel,  in  its  relation  to  other  vessels  on  the 
high  seas. 

The  international  responsibility  of  mariners, 
under  which  term  I  include  all  persons  engaged 
in  the  navigation  of  a  ship,  is  thus  in  fact  of 
a  negative  character;  they  are  taken  to  be  the 
agents  of  the  owner  or  of  the  charterer  of  the 
ship,  as  the  case  may  be,  and  their  employer  is 
responsible  for  any  mismanagement  on  their 
part  of  the  navigation  of  his  vessel.  The  owner 
or  the  charterer,  on  the  other  hand,  under  the 
modem  system  of  marine  insurance,  is  able  to 
shift  his  risk,  which  is  strictly  pecuniary,  on 
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to  the  Bhouldera  of  the  underwriter :  and  the 
nnderwritera  are  the  parties  in  the  prenent 
day  who  institute  and  defend  actions  in  rew 
in  most  causes  of  collision,  which  are  brought 
into  the  admiralty  courts.  There  is  thus  no 
direct  tolidarit^j  to  use  a  convenient  French 
phrase,  between  those  who  are  employed  in 
the  navigation  of  a  vessel  on  the  high  seas  and 
those  upon  whom  the  burden  of  compensation 
falls,  in  case  the  navigation  is  mismanaged 
and  a  collision  takes  place  with  another  vessel. 
The  question  becomes  still  more  complicated 
where  loss  of  life  ensues,  of  which  several  pain- 
ful instances  have  occurred  of  late,  in  which 
the  magnitude  of  the  calamity  has  been  so  ap- 
palling, as  to  awaken  a  general  demand  for 
some  legislation  on  the  subject,  by  which  the 
feeling  of  personal  responsibility  may  be 
brought  home  to  the  mariner,  and  may  stimu- 
late him  to  greater  watchfulness  and  greater 
care  in  avoiding  all  chances  of  collision  with 
other  vessels. 

I  beg  leave  to  suggest  to  the  consideration  of 
this  conference  the  important  question  of  crim- 
inal jurisdiction  in  cases  of  collision,  how  best 
it  may  be  exercised,  and  under  what  safeguards, 
where  the  collision  has  happened  on  the  liigh 
seas.  It  seems  to  me,  that  States  which  have 
formally  agreed  that  certain  rules  of  navigation 
shall  be  observed  by  their  respective  subjects  in 
navigating  the  high  seas,  and  which  have  in- 
trusted to  their  courts  of  admiralty  or  to  mari- 
time tribunals  of  equivalent  authority  within 
their  respective  dominions  civil  jurisdiction,  in 
respect  of  damage  to  property  resulting  from  the 
neglect  of  those  rules,  may  properly  authorize 
the  same  courts  to  punish  mariners,  who  trans- 
gress those  rules  and  thereby  bring  about  the 
damage.  The  measure  of  punishment,  however, 
in  such  cases  ought  not,  in  my  judgment,  to  be 
determinable  by  the  municipal  law  ot  the  state 
before  whose  tribunals  the  parties  happen  to  be 
convened,  but  by  a  common  law  concerted  by  the 
same  states,  which  have  adopted  the  revised 
rules  of  navigation  as  the  common  law  of  the 
sea.  There  is  something  peculiar  to  accidents 
on  the  sea,  something  which  gives  to  every  col- 
lision on  the  high  seas  a  tinge  of  misfortune. 
The  navigation  of  the  high  seas  is  in  some 
respects  dependent  on  <<  the  snares  of  fortune,'' 
to  use  a  phrase  familiar  to  Bracton.  That  great 
master  of  the  common  law  of  England  draws  a 


wide  distinction  between  homicide  with  a  pur- 
pose and  homicide  as  a  result  (a  mffUu),  and 
according  to  this  distinction  homicide  is  either 
felony  or  a  misfortune.  Our  ancestors  seem  to 
have  thought  that  any  homicide  in  former  days, 
which  was  the  result  of  a  collision  on  the  high 
seas  between  sailing  vessels,  where  there  was 
no  felonious  intent  on  either  side,  might  be 
properly  regarded  as  a  homicide  by  misfortone 
(homieidium  per  if^foriunium).  The  questioD  in 
the  present  day  la  whether  the  applicatioii  of 
steam  power  to  ocean  navigation  has  so  altered 
its  conditions,  as  to  warrant  us  in  introdacing 
a  new  category  of  punishment  in  cases,  where 
steam  vessels  have  come  into  collision  with  one 
another  on  the  high  seas.  The  collision  be- 
tween the  German  steam  vessel  Franeonia  and 
the  British  steam  vessel  Strathdyde  in  the  open 
sea  within  a  marine  league  of  Dover  pier  has 
been  thought  by  many  persons  to  establish  the 
necessity  of  some  international  arrangement  for 
the  punishment  of  those  who  have  transgressed 
the  rules  of  navigation  in  cases  where  the  res* 
sels  brought  into  collision  are  of  different 
nationalities.  The  degree  of  culpability,  how- 
ever, will  always  be  a  very  delicate  question  to 
determine ;  witness  the  loss  of  H.  M.  steamship 
Vanffuard  by  a  collision  with  a  consort  steam- 
ship in  a  fog,  and  the  loss  of  the  Imperial 
German  steamship  Kwfurst  by  a  collision  with 
a  consort  steamship  in  broad  daylight.  Still 
such  anomalous  collisions,  although  they  may 
bespeak  caution,  are  not  dissuasive  of  all  legis- 
lation, and  the  subject  is  one  which  is  likely  to 
attract  every  day  more  attention,  if  collisionB 
between  steamships  on  the  high  seas  continne 
to  multiply  at  their  present  rate. 


CURRENT  EVENTS. 

EUROPE. 

Congress  of  Scandinavian  Jurists.— After  an 
interval  of  three  years,  says  the  London  Zav 
Timetf  a  congress  of  Scandinavian  jurists,  com- 
prising representatives  from  Denmark,  Sweden 
and  Norway,  has  again  been  held  at  Chris- 
tiana. The  principal  question  brought  on  the 
tapis  for  discussion  was  that  of  the  advisability 
of  adopting  a  jury  system,  somewhat  similar  to 
that  obtaining  in  Kngland,  in  the  three  coun- 
tries above  referred  to.    For  some  considerable 
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time,  in  the  case  of  Sweden,  the  lay  element 
has  been  repreeented  in  the  administration  of 
Justice ;  but  the  tendency  is  to  repress  rather 
than  to  extend  any  further  derelopment  in  this 
direction.  A  partial  adoption  of  the  system, 
yia.,  in  political  and  criminal  cases,  has  long 
been  promised  by  the  Danish  Bigsdag,  but  has 
never  been  practically  fulfilled,  and,  so  £u:  as 
we  can  gather  from  the  views  expressed  by  the 
members  of  the  congress,  a  complete  introduc- 
tion of  the  jury  system  is  highly  Improbable. 
As  to  Norway,  a  practical  difficulty — sparseness 
of  population  and  the  consequent  impossibility 
of  couyening  a  sufficient  quorum — has  in  spite 
of  the  strenuous  endeavors  in  this  direction  of 
some  of  her  politicians,  proved  an  insurmounta- 
ble obstacle  to  the  establishment  of  the  system. 
These  countries  seem  anxious  to  incorporate 
into  their  respective  legal  polities  a  syetem 
somewhat  analogous  to  our  own  English  jury 
system.  But  they  should  bear  in  mind^  that 
the  jury  system,  as  it  exists  in'  England,  is  not 
the  creation  of  a  moment,  or  the  creature  ol 
positive  enactment.  In  this  country  trial  by 
jury  has  been  part  and  parcel  of  the  Consti- 
tution, and  the  system  has  insensibly  adapted 
itself  to  the  growth  and  development  of  the 
Constitution.  We  would  further  remind  these 
countries,  that  in  spite  of  the  cogency  of  its 
claim  to  our  consideration  on  account  of  its 
long-tried  merits,  and  though  its  excellence  has 
been  only  lately  acknowledged  by  our  Legis- 
lature by  an  express  provision  in  the  Judicature 
Act,  1873  (§72),  "  that  nothing  therein  con- 
tained .  .  .  should  affect  the  law  as  to 
jurymen  or  juries,"  the  system  is  at  present 
being  subjected  to  severe  criticism,  and  may 
before  long  be  considerably  modified.  Let 
these  countries,  then,  bide  their  time,  and  watch 
what  further  developements  trial  by  jury  may 
undergo  in  the  home  of  its  birth  before  they 
adopt  a  system  which  is  avowedly  novel  and 
unknown  to  themselves. 

PnusHABLi  Goods. — In  Coddington  ▼.  Jaek^ 
tonvilUj  etc.  Railroad  Co.,  39  L.  T.  Bep.  (N.  8.) 
12,  the  question  as  to  whether  bonds  of  American 
railway  companies  were  goods  of  a  perishable 
nature,  came  up  under  an  application  for  an 
order  for  their  sale  pending  the  litigation.  Vice- 
chancellor  Hall  refused  the  application,  saying 


that  the  bonds  were  not  goods  of  the  nature 
mentioned.  The  Law  Times  says,  that  recent 
general  experience  "  would  appear  to  point  to 
these  securities  as  of  about  the  most  perishable 
and  evanescent  species  of  goods  imaginable.'' 

Tbbatmivt  of  Jubors. — A  committee  of 
English  judges,  in  a  report  respecting  Circuits, 
make  the  following  suggestion  a  bout  juries : 
u  The  present  system  of  locking  up  juries  in 
cases  of  felony  might,  we  think,  be  usefully 
amended,  as  it  does  in  practice  tend  unneces- 
sarily to  lengthen  the  time  consumed  in  crim- 
inal trials  on  circuits.  The  fact  th  at  a  jury  cannot 
separate  during  a  trial  for  felony  led  in  former 
days  to  sitting  on  to  finish  a  case  half  through 
the  night  and  sometimes  longer,  when  the 
power  of  attention  on  the  part  of  the  jury  bad 
long  been  exhausted,  and  in  consequence  much 
injustice  was  often  done.  Public  opinion 
would  not  now  tolerate  such  a  practice,  and 
quite  rightly;  but  the  result  is  that  a  judge 
often  will  not  begin  a  long  case  in  the  after- 
noon, from  the  extreme  inconvenience  of  lock- 
ing up  a  jury  for  the  night,  and  so  time  is  lost. 
As  a  rule,  we  think  this,  with  other  distinctions 
between  the  procedure  in  felonies  and  mis- 
demeanors, may  safely  be  abolished;  but  we 
are  disposed  to  think  that  a  judge  should  be 
intrusted  with  the  power  of  keeping  a  jury 
together,  in  his  discretion,  in  all  criminal 
cases,  misdemeanors  as  well  as  felonies,  a  power 
not  likely  to  be  often  exercised,  but  one  which 
it  may  be  useful  to  possess.'' 

Thk  Law  of  Libil. — The  Law  Journal  says 
that,  notwithstanding  Fox's  Act,  the  English 
judges  constantly  take  upon  themselves  to  tell 
juries  point  blank,  not  only  *<  this  is  a  libel " 
but  <<  this  is  a  libelous  publication ;"  that  it  is 
a  malicious  libel,  a  malicious  publication  of 
defamatory  matter.  Some  of  them  are  honest 
enough  to  admit  that  they  do  this  because  they 
do  not  accept  the  law  as  declared  in  Fox's  Act. 
Thus  the  Lord  Chief  Justice,  with  characteristic 
frankness,  has  repeatedly  declared  that  he 
believes  his  great  predecessor,  Lord  Mansfield, 
was  right  in  respect  to  the  laM  on  the  subject, 
and  he  and  most  of  the  judges  still  follow  the 
old  practice  in  actions  or  prosecutions  for  libel, 
and  tell  the  jury  positively  that  the  publication 
is  libelous.  This  was  done  in  the  last  case  of 
criminal  information  in  the  Queen's  Bench  for 
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libel,  and  the  result  wu  a  conviction.  It  has 
been  generallj  conceded  by  the  best  judges 
that  the  rule  established  by  Mansfield  was 
never  correct,  and  that  Fox's  Act  only  declared 
the  law  of  libel  as  it  was,  and  it  is  extraordinary 
that  the  English  judges  should  return  to  the 
old  perverted  rule  at  this  day,  when  the  whole 
tendency  of  the  law  is  and  ought  to  be  to  widen 
and  enlarge  the  liberty  of  public  discussion. 

UNITED  STATES. 

A  LoNO  DocKiT. — The  Supreme  Court  of  the 
United  States  met  on  Monday,  14th  alt  All 
the  judges  were  present  except  Judge  Field, 
who  was  detained  in  California.  The  docket 
contained  849  cases. 

CANADA. 

AssiONm'  DiBCBABOBB. — A  point  of  vital 
interest  to  assignees  in  insolvency  was  decided 
by  his  Honor  Judge  Mackenaie,  on  Wednesday 
last,  viz.,  that  it  is  not  necessary  for  assignees 
to  apply  to  the  court  for  a  dischaiige  from  their 
position  in  cases  where  there  has  been  a  com- 
position accepted  by  the  creditors,  and  tLe 
assets  reconveyed  to  the  Insolvent  thereunder. 
The  sections  of  the  present  Insolvent  Act 
governing  the  applications  for  such  discharges, 
are  47  and  48.  As  the  latter  section  lays  an 
assignee  neglecting  to  apply  within  the  time 
limited,  liable  to  a  severe  penalty,  it  is  obviously 
a  matter  of  considerable  importance  that  there 
should  be  no  doubt  about  the  cases  to  which 
the  statute  applies. 

The  doubts  which  have  surrounded  the  sub- 
ject have  been  occasioned  by  the  peculiar 
language  of  the  47th  section,  which  provides 
that  the  assignee  shall  make  his  application  to 
the  court,  <<  after  the  declaration  of  a  final 
dividend,  or  if  after  using  due  diligence,  the 
assignee  has  been  unable  to  realize  any  assets 
to  be  divided  j"  but  further  on,  when  specifying 
what  the  statement  to  be  prepared  for  the 
assignee  shall  show,  the  section  enacts  that  it 
shall  disclose  <*  the  amount  of  dividends  or  of 
composition  paid  to  the  creditors  of  the  estate.^ 
Notwithstanding  the  use  of  the  word  composi- 
tion here,  the  learned  judge  holds  that  the  in- 
tention of  the  Act  is  to  require  this  application 
to  be  made  for  the  protection  of  the  creditors 
only,  and  that  by  taking  a  matter  out  of  the 


assignee's  hands  they  render  it  nnneoeaBuy  lor 
him  to  make  the  application. 

The  latter  clause  of  the  section  referred  to  ii 
explained,  by  applying  it  to  cases  where  a  coo- 
position  has  been  accepted  after  the  estate  ku 
been  partially  wound  up  by  the  aasigDee.  Thii 
construction  of  the  Act  seems  reasonable,  for 
surely  an  assignee  should  be  compelled  to  bciiif 
bis  accounts  before  the  court  only  in  the  case  (tf 
the  concern  being  wound  up  by  him.  When  & 
composition  has  been  accepted,  the  crediton 
have  nothing  to  do  with  the  coats  or  assigiiee  s 
expenses,  which  must  be  borne  by  the  insol- 
vents. One  lesson  which  insolvents  can  learn 
from  this  is  that  assignees  have  no  right  iff 
retain  anything,  out  of  the  assets  of  the  ulBte 
for  their  discharge,  at  least  such  most  in  hime 
be  regarded  as  the  law  in  the  Connty  of  Tork.— 
Monetary  Times. 


RECENT  UNITED  STATES  DSCISIOSS. 

[The  references  are  to  the  following  volumes 
of  State  BeporU:  82  Illinois;  57  Indiana;  I^ 
Kansas  :  67  Maine  ;  46  Maryland  ;  123  HaMa- 
chusetts ;  36  Michigan ;  64  MississipiH ;  €5 
Missouri ;  68  New  York  ;  78  North  Caroliia ; 
84  Pennsylvania  State;  7  South  Carolina j  3 
Texas  Court  of  Appeals;  and  10  Vroom  (Kew 
Jersey  Law).] 

Affinity. — A  party  to  an  action  before  a  jusabf 
of  the  peace,  had  formerly  been  married  to  s 
wife  (who  had  died  before  action  brought)  who 
was  related  to  the  justice's  wife.  Hdd^  tbst 
the  justice  was  not  disqualified  to  act  in  th^ 
case. — Trout  v.  Drawhomj  67  Ind.  570. 

Affent. — Plaintiff,  being  possessed  of  a  prom- 
issory note,  indorsed  and  delivered  it  to  defend^ 
ant  for  negotiation ;  instructing  him  to  return 
it,  or  the  proceeds  of  it,  on  the  next  day,  and  not 
to  let  it  go  out  of  his  reach  without  receiving 
the  money.  Defendant  delivered  the  note  to  s 
third  person,  who  promised  to  get  it  discount- 
ed, and  did  so,  but  embezzled  the  proceeds. 
Beldy  that  defendant  was  liable  for  a  conversion 
of  the  noid.'^Laoerty  v.  Snethen,  68  N.  T.  522. 

Alteration  q^  Inatrument*. — ^The  alteration  of  a 
promissory  note'  by  one  of  its  makers,  by  in- 
creasing the  amount  for  which  it  is  made,  bf 
the  insertion  of  words  and  figures  in  blank 
spaces  left  in  the  printed  form  on  which  H  wtf 
written,  avoids  the  note  as  to  such  makets  ss 
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do  not  consent  thereto,  even  in  the  hands  of 
A  bona  fide  holder  for  yalue. — Oreer^ld  Savings 
Bank  y.  Stowell,  123  Mass.  196. 

Arbitration. — It  is  no  ground  for  setting  aside 
an  award,  that  the  arbitrator  had  been  counsel 
in  another  case  for  the  party  in  whose  &yor  he 
found,  although  the  other  party  did  not  know 
this  fact,  in  the  absence  of  evidence  to  show 
that  it  was  purposely  concealed. — Goodrich  y. 
HulbeH,  123  Mass.  190. 

Auault, — The  prisoner  pointed  a  pistol  at  a 
man  who  unlawfully  attempted  to  stop  the 
team  which  he  was  driving,  and  threatened  to 
shoot  if  he  was  not  allowed  to  pass.  Held 
that  he  might  be  convicted  of  a  simple  assault, 
but  not  of  an  assault  with  intent  to  kill. — Bair- 
Hon  V.  The  State^  54  Miss.  689. 

Astun^eU. — One  who  has  paid  to  a  bona  fide 
holder  for  value  a  note  purporting  to  be  made 
by  him  and  indorsed  by  the  payee,  and  aftei^ 
wards  discovers  either  the  payee's  name  or  his 
own  to  be  a  forgery,  may,  if  guilty  of  no  laches, 
recover  back  from  the  holder  the  money  paid. 
—Carpertter  v.  Norihhorough  Natl  Bankj  123 
Mass.  66 ;   Welch  v.  Ooodwin^  ib.  71. 

Bankntptey. — One  partner  in  a  firm  became 
bankrupt.  He  did  not  show  that  he  was  a 
member  of  any  firm,  or  set  forth  any  assets  or 
liabilities  of  any  firm.  Held^  that  his  discharge 
in  bankruptcy  was  no  bar  to  an  action  against 
him  to  recover  a  partnership  debt. — Corey  v. 
Perry,  67  Me.  140. 

BHU  and  Notes. — A  promissory  note  contain- 
ing a  promise  to  pay  a  "  collection  fee,  if  not 
paid  when  due,"  held,  not  negotiable. —  Woods  v. 
North,  84  Penn.  St.  407.  Contra,  Seaton  v. 
ScovUl,  18  Kans.  433. 

Bond. — 8.  was  Treasurer  of  the  State  from 
January,  1873,  to  September,  1875.  In  April, 
1875,  he  gave  a  new  bond,  with  new  sureties. 
He  was  then  a  defiralter  to  the  State.  After 
that  time,  he  received  public  moneys ;  part  of 
which  he  applied  to  discharge  his  prior  dedi- 
cation, and  part  he  failed  to  account  for.  In 
an  action  on  the  new  bond,  held,  that  his  sure- 
ties were  liable  for  the  whole. — State  v.  Sooy,  10 
Vroom,  539. 

Burglary. — Information  having  been  given  to 
the  owners  of  a  banking-house  that  the  prisoner 
intended  to  rob  it,  they  employed  detectives. 


who,  with  the  owners'  consent,  pretending  to  be 
accomplices  of  the  prisoner,  decoyed  him  into 
entering  the  bank,  and  having  entered  he  was 
arrested.  JBeld,  that  he  was  not  guilty  of 
burglary.— ^fMMfen  v.  The  State,  3  Tex.  Ct.  App. 
156. 

Charity. — Property  was  given  by  will  to  the 
magistrates  and  town  council  of  Dumfries,  in 
Scotland,  in  trust,  to  apply  the  proceeds  in  such 
manner  as  might  seem  best  to  them,  to  promote 
the  cause  of  instruction  in  the  high  school  of 
that  town.  After  the  will  was  made,  and  before 
the  testator  died,  the  control  of  the  school  and 
its  trust-funds  was  by  act  of  Parliament  taken 
away  from  the  magistrates  and  town  council, 
and  vested  in  a  school-board.  Ifeld,  that  the 
latter  could  not  take  the  devise  ;  the  courts  of 
Maryland  having  no  power  to  execute  trusts 
cy-pres. — Provost  of  Dumfries  v.  Abererombie,  46 
Md.  172. 

Check.~^Ai  the  time  of  making  a  check,  it  was 
verbally  agreed  between  the  drawer  and  the 
payee  that  it  should  not  be  presented  for  pay- 
ment  until  a  certain  time.  It  was  then  present- 
ed, and  dishonoured,  of  which  the  drawer  had 
notice.  In  an  action  against  him  by  the  payee, 
held,  that  he  was  liable. — Pollard  v.  Bowen,  57 
Ind.  232. 

Cof^ict  qf  Laws. — An  infant  was,  by  decree  of 
a  court  in  the  State  of  his  domicil,  made  accord- 
ing to  the  law  of  that  State,  relieved  of  the 
disability  of  nonage,  ffeld^  that  the  decree  had 
no  extra-territorial  force,  and  did  not  enable  the 
infant  to  sue  in  another  State  his  guardian  there 
appointed  and  residing,  for  moneys  in  his  hands 
as  such  guardian. — Qilhreath  v.  Bunce,  65  Mo. 
349. 

Consideration. — I.  A  wife  separated  from  her 
husband,  and  sued  for  a  divorce  on  the  ground 
of  cruelty.  Held,  that  her  promise  to  abandon 
the  suit  and  return  to  him  was  a  sufficient  con- 
sideration for  his  promissory  note  made  to  a 
third  person  for  her  benefit. — PhiUips  v.  Meyers, 
82  111.  67. 

2.  Plaintiffs,  in  consideration  of  a  royalty, 
granted  to  defendants  a  license  to  use  their 
patent,  the  validity  of  which  was  in  litigation 
at  the  time,  as  defendants  knew.  In  an  action 
to  recover  the  royalty,  held,  that  defendants 
could  not  set  up  the  invalidity  of  the  patent  as 
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a  iailure  of  oonsideration.^-JofMf  ▼.  JBumham, 
67  Me.  93. 

CofMptrocy.— Two  pereona  were  indicted  for 
conspiracy.  Before  verdict  a  nol.  prot.  was 
entered  as  to  one.  Held,  that  no  judgment 
could  be  rendered  on  a  verdict  of  guilty  after- 
wards found  against  the  other. — SiaU  y.  Jackwn, 
7  S.  C.  283. 

CofutUiUumal  Law.  —  A  statute  making  the 
intermarriage  of  white  persons  and  negroes  a 
criminal  offence,  held  constitutional. — Frather 
The  SlaUj  3  Tex.  Ct.  App.  263. 

Corutitutional  Law  {StaU).^l.  The  legisla- 
ture authorised  a  city  to  exempt  from  taxation 
for  six  years  the  property  of  a  water  company. 
The  company  contracted  to  supply  the  city 
with  water  for  public  purposes,  free  of  cost ;  and 
the  city  exempted  the  company  from  taxation 
for  five  years,  ffeld,  that  the  statute  giving  the 
city  power  to  exempt  was  constitutional;  (2) 
that  the  power  was  well  exercised. — Portland  v. 
Portland  Water  Co.,  67  Me.  136. 

2.  A  prisoner  convicted  of  assault  and  battery 
was  sentenced  to  five  years'  imprisonment  in 
the  county  jail|  and  to  find  sureties  for  $500  to 
keep  the  peace  for  five  years  more,  ffeldy  that 
the  sentence  was  unconstitutional,  because 
excessive. — Slate  v.  Driver ^  78  N.  C.  423. 

3.  A  constitutional  amendment  provided  that 
<<  property  shall  be  assessed  for  taxes  under 
general  laws,  and  by  uniform  rules."  When 
this  amendment  was  adopted,  there  was  a  gen- 
eral tax-law  in  force.  Heldj  that  the  amendment 
was  self-executing,  without  further  legislation, 
and  repealed  all  special  tax  laws.  —  State  v. 
Newarkj  10  Yroom,  380. 

Contract. — A.,  who  had  bought  ice  of  B.,  ceas- 
ed to  take  it  on  account  of  dissatis&ction  with 
B.,  and  contracted  for  ice  with  C.  Afterwards 
B.  bought  G.'s  business,  and  delivered  ice  to  A., 
who  had  no  notice  of  the  purchase  until  after 
the  ice  had  been  delivered  and  used.  Beld,  that 
B.  could  not  recover  the  price  of  the  ice  from  A. 
— Botton  Ice  Co,  v.  PoUer,  123  Mass.  28. 

Corporation., — 1.  A  man  purchased  1  and,  with 
actual  notice  of  an  unrecorded  incumbrance  on 
it.  Afterwards  a  corporation  was  or  ganized,  of 
which  he  was  chosen  an  officer,  and  to  which  he 
conveyed  the  land.  Held^  that  the  corporation, 
haying  no  actual  notice  of  the  incumbrance, 


was  not  affected  with  constmctive  notii^.- 
Wiekenham  v.  Chicago  Zinc  Co.,  18  Kans.  43! 

2.  A  certificate  of  stock  in  a  coiporatioii  was 
delivered  to  an  auctioneer  for  sale,  tog(>Tii^: 
with  a  power  of  attorney  purporting  to  be  eii> 
cuted  by  the  owner.  The  auctioneer  having  i^>->i 
the  stock,  took  out  a  new  certificate  in  his  c>^ 
name,  and  assigned  it  to  a  pnrchaser  for  Takr. 
to  whom  the  corporation  issued  a  new  cf iti- 
cate.  The  original  certificate  -had  been  taiTii 
without  the  true  owner's  knowledge,  and  tb 
power  of  attorney  was  forged  ;  but  this  w&s  q:: 
known  either  to  the  auctioneer  or  the  purch^isr: 
On  bill  by  the  true  owner  against  the  corp^Ti- 
tion  and  the  purchaser,  held,  that  he  wai:  entitl  -: 
tea  decree  against  the  corporation  to  issue  to  hx 
a  certificate  for  his  shares  and  to  pay  to  him  tb-. 
dividends  thereon ;  but  not  to  a  decree  uraio}'* 
the  purchaser. — Quosre,  as  to  the  rights  tnti:  y 
of  the  corporation  and  the  purchaser.— i'rc^'  ^ 
Taunttm  Copper  Co.,  123  Mass.  110. 

Covenant. — A.  covenanted  to  sell  to  B.  a  lot  c' 
land  and  banking-house,  and  further,  not  to  en- 
gage within  ten  years  in  the  business  of  bankini; 
in  the  same  town ;  and  that  the  covenant  sb»:i!d 
run  with  the  land,  and  that  any  person  «bv 
might  own  the  land  might  sue  on  it  in  case  ^: 
breach.  B.  sold  the  land  to  C.  Held,  that  C. 
might  sue  A.  for  a  breach  of  the  covenant— 
Na£l  Bank  <^  Dover  v.  Segur,  10  Vroom,  173. 

Damajfee. — 1.  I'respass  for  taking  coal  frcd 
plaintiff's  mine,  ffeld,  that  the  measure  of  dim 
ages  was  the  value  of  the  coal  as  soon  as  it  w^' 
severed  and  became  a  chattel ;  that  is,  its  ralcr 
at  the  mouth  of  the  pit,  less  the  cost  of  eettisi^ 
it  there  from  the  place  where  it  was  dur- 
lUinoia  ^  St.  Louie  R.  R.  Co.  v.  Ogle,  82  III  62: 

2.  Money  was  sent  by  carrier  to  the  agent  <f 
a  life-insurance  company,  to  be  applied  in  pay- 
ment of  a  premium  due  on  a  policy,  which  wooi 
by  its  terms  lapse  if  such  premium  was  not  pai  J 
of  all  which  the  carrier  had  notice,  but  faii<^^ 
to  deliver  the  money.  Held,  in  an  action 
against  him  by  the  administrator  of  the  assor:^ 
that  the  measure  of  damages  was  the  value  l>i 
the  policy  when  it  lapsed ;  unless  the  dei^ea^'^ 
might  by  the  use  of  ordinary  care,  have  obtainrd 
other  insurance  before  he  died,  in  which  case  tk 
carrier  would  not  be  liable  for  the  loss  which  the 
deceased  might  thus  have  prevented.-^trrtst^V  ^ 
Eattem  Expreu  Co.,  67  Me.  317.  Andsee5»M^'- 
land  y.  Wyer,  ib.  64. 
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Deceit. — 1.  In  a  suit  to  recover  the  purchase- 
monej  of  a  plantation  on  the  Missisaippi  Riyer, 
heldf  that  the  vendee  might  recoup  the  damages 
suffered  hj  inundations,  which  the  vendor  had 
fraudulently  represented  that  the  plantation  was 
safe  from ;  including  the  diminished  value  of 
the  plantation  helow  what  was  paid  for  it,  hy 
reason  of  its  exposed  situation,  and  also  the  actual 
loss  of  crops,  of  cattle  drowned,  and  of  fences 
washed  away. — EsUll  v.  MyerSf  54  Miss.  1 74. 

2.  Defendant,  on  the  sale  of  a  farm  to  plain- 
tiff, falsely  represented  that  a  certain  noxious 
weed  did  not  grow  on  it ;  and  defendant  bought 
it,  relying  on  such  representations.  In  'fkct,  the 
weed  grew  on  the  fiurm ;  and  plaintiff  had  visit- 
ed the  farm,  and  gone  over  it  freely,  and  knew 
the  weed  by  sight,  and  might  have  seen  it  grow- 
ing on  the  farm.  Beld,  that  he  could  not  main- 
tain an  action  for  deceit.  (Three  judges  dissent- 
ing.)— Long  V.  Warren^  68  N.  Y.  426. 

Deed. — 1.  Land  was  conveyed  by  deed,  the 
boundary  <<  beginning  at  '*  a  certain  tree.  Heldj 
that  the  centre  of  the  tree  was  not  necessarily 
t}ie  boundary,  but  that  evidence  of  an  actual 
occupation  on  a  line  beginning  at  or  near  one 
side  of  the  tree  was  admissible  to  show  the  true 
boundary. —  Stewart  v   PcUrick^  68  N.  Y.  450. 

2.  Land  bounding  on  a  stream  was  conveyed, 
the  grantor  "  reserving  the  right  of  occupying 
the  pond  and  shore  for  the  purpose  of  securing 
and  holding  timber  taken  from  his-  property.'' 
Held,  that  he  had  the  right  to  pile  timber  on  the 
land,  as  well  as  to  moor  to  the  land  timber  float- 
ing in  the  water. — (Two  judges  dissenting.) — 
lAicy  V.  Green^   84  Penn.  St.  514. 

Devise  and  Legacy. — 1.  Devise  to  A,  for  life, 
and,  if  she  have  lawful  issue,  then  to  said  issue 
in  fee ;  but,  should  she  die  without  lawful  issue, 
then  over.  Jfeld,  (1)  that  A.  cook  only  an  estate 
for  life  ;  (2  ).that  the  devise  over  was  good  as  a 
contingent  remainder.-i-rtmaniM  v.  Dugan,  46 
Md.  402. 

3.  Devise  « to  J.  S.  and  family."  J.  8.  had  a 
wife  and  six  children,  ffeld^  that  he  and  his 
wife  took  one-seventh  of  the  estate,  as  tenants 
by  entireties,  and  the  children  each  one-seventh. 
££aU  V.  Stephensy  65  Mo.  670. 

3.  Testatrix  gave  a  certain  sum  to  each  of  her 
two  sisters,  and  in  case  of  the  death  of  either 
*'  without  natural  heirs,"  the  bequest  to  go  to 


the  survivor. — Held,  that "  natural  heirs  "  meant 
issue.— iftWtfr  v.  Churchill,  78  N.  C.  372. 

Divorce. — A  malicious  prosecution  of  a  hus- 
band by  his  wife,  for  an  alleged  assault  and  bat- 
tery, heldj  not  such  cruelty  by  her  as  to  entitle 
him  to  a  diyorce.^Smdll  v.  5ma«,  57  Ind.  568. 

Emblements. — Land  was  conveyed  in  fee  sim- 
ple, "  possession  to  bei  given  at  the  death  of"  the 
grantor,  with  a  very  sweeping  clause  conveying 
all  rents  and  profits,  privileges  and  appurtenan- 
ces, with  much  particularity,  and  in  the  fullest 
manner.  On  the  grantor's  death,  held^  that  the 
grantee,  and  not  the  grantor's  executor,  was 
entitled  to  growing  crops. —  Waugh  v.  Waugh^ 
84  Penn.  St.  350. 

Evidenee.^l.  In  a  ci^l  action  for  maliciously 
burning  a  building,  held,  that  the  defendant 
could  not  give  evidence  of  general  good 
character.— (?«*Aart  v.  BurkeU^  57  Ind.  378. 

2.  In  an  action  by  a  father  to  recover  for  the 
services  of  his  son,  on  a  quantum  meruit,  the  de- 
fendant may  show  that  the  son  embezzled  an 
amount  exceeding  all  wages  due  him,  so  that 
his  services  were  worth  nothing. — Schoenbergh 
V.  Voighlj  36  Mich.  310. 

3.  In  an  action  by  the  superintendent  of  a 
manufacturing  company,  against  the  company, 
to  recover  his  salary,  he  gave  in  evidence  the 
certificate  of  the  treasurer  of  the  company  that 
so  much  was  due  him.  ffeldj  that  the  certificate 
was  not  binding  on  the  company  as  an  admis- 
sion, without  proof  that  the  treasurer  had 
authority  to  make  it.  Kalamazoo  Maniif.  Co.  v. 
McAliater,  36  Mich.  327. 

4.  A  bill  of  exceptions,  agreed  to  by  the 
counsel  on  both  sides  and  allowed  by  the 
judge,  containing  the  substance  only  of  the  tes- 
timony of  a  witness  in  a  capital  case,  held  admis- 
sible in  evidence  on  a  second  trial  of  the  case, 
the  witness  having  died  meantime. — State  v. 
AbUy  65  Mo.  367. 

5.  Assessments  of  taxes  held,  not  admissible  to 
show  the  value  of  land. — Hanover  Water  Co.  v. 
Ashland  Iron  Co.j  84  Penn.  St.  279. 

6.  Defendant  sold  goods  by  sample  to  plain- 
tifiiB,  who  sold  them  by  the  same  sample  to 
a  third  person,  who  afterwards  sued  plain- 
tiffs for  breach  of  an  implied  warranty 
of  quality,  and  recovered  judgment,  which 
plaintiffs   satisfied.     In  an   action   by  plain. 
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isB»  against  defendant  to  recover  over  for 
breach  of  warranty,  held,  that  the  judgment 
against  plaintiffs  was  not  evidence  of  a  breach, 
though  defendant  had  notice  of  the  action  in 
which  that  judgment  was  rendered,  and  was  re- 
quested to  defend  it,  and  testified  as  a  witness 
in  it^Smilh  v.  3foare,  1  S.  C.  209. 

7.  Action  by  a  city  against  a  Und-owner,  to 
recover  the  expense  of  abating  a  nuisance  on  his 
land,  ffeld^  that  the  decision  of  the  city  board 
of  health,  made  without  notice  to  the  owner,  that 
a  nuisance  existed  on  the  land, was  not  conclusive 
evidence  (and,  temble ,  that  it  was  not  evidence 
at  all)  that  such  nuisance  in  fiict  existed. — 
Button  V.  Camden,  10  Vroom,  122. 

8.-  'Action  on  a  policy  of  fire  insurance.  Plea^ 
that  the  assured  wilfu]^  burned  the  property. 
Heldy  that  defendants  were  not  bound  to  prove 
the  plea  beyond  a  reasonable  doubt. — Kane  v. 
Hibernia  Inturanee  Co^  10  Vroom,  697  (Court  oi 
Errors,  rev^^rsing  judgment  of  Supreme  Court). 
Execution. — After  an  execution  had  been  levied 
on  slaves,  but  before  they  were  sold  under  it, 
they  were  emancipated.  Held^  that  the  judgment 
was  satisfied. —  McElvtee  v.  Jefreyt^  7  S.  C.  228. 

Executor  and  Adminiitrator.  —  1.  Bill  in 
equity  by  residuary  legatees,  against  the  sureties 
on  the  executor's  bond,  to  recover  for  a  devastavit 
committed  by  the  executor.  Held,  not  sustain, 
able,  the  remedy  being  at  law  on  the  bond. — 
Edee  v.  Oarey^  46  Md.  24. 

2.  Assumpsit  against  administrators.  Plea, 
jnii«  darrein  continuance^  that  they  had  been 
removed  from  office  and  a  new  administrator 
appointed.  Replication,  that  before  removal 
they  were  guilty  of  a  devastavit.  Held,  bad. — 
McDonald  y.  0' Connelly  10  Vroom,  317. 

Foreign  Attachment.  —  1.  One  summoned  as 
garnishee  disclosed  that  he  had  given  to  the 
defendant  a  certificate  of  indebtedness,  not  ne- 
gotiable,  but  which  the  defendant  had  sold  to  a 
third  person.  Beld,  that  he  was  not  chargeable. 
Cairo  ^  St  Louis  R.  R.  Co.  v.  Killenherg,  82  111. 
295. 

2.  A  railroad  company  mortgaged  all  its  pro- 
perty now  possessed  or  hereafter  to  be  acquired  ; 
and  afterwards,  while  remainin^r  in  possession  of 
the  road,  made  a  conttuct  to  carry  !^reight  for  an 
express  company.  Ueld,  that  the  express  com- 
pany was  chargeable,  as  garnishee  of  the  rail- 
road company,  for  all  moneys  earned  by  the 
latter  under  the  contract  before  the  mortgagees 


took  poiaeflnon. — EmeriOf^  ▼.  Mtirtpean  i  Sotl 
American  Ry.  Co.,  67  Me.  387. 

3.  The  State  treasurer  cannot  be  held  as  gv- 
nishee,  in  respect  of  moneys  in  his  faandi  dof 
from  the  State  to  the  debtor. — Lodor  ▼.  Beke, 
10  Vroom,  49. 

Fraudulent  Comeyanee.  —  By  statute,  ajndg. 
ment  is  a  lien  for  seven  years  on  the  judgmat 
debtor's  land.  A  creditor  baring  suffered  lefea 
years  to  elapse  after  recovering  judgment,  Mi, 
that  equity  would  not  afterwards  aid  him  to  ift 
aside  a  fraudulent  conveyance  of  the  debtor's 
land. — Fleming  v.  Qta/ion,  54  Miss.  79. 

Oaming. — Persons  who  play  together  at  an  no- 
lawful  game  are  several  and  not  joint  offenders , 
and  therefore  they  are  not  accomplices  of  eacii 
other,  and  one  may  be  convicted  on  the  oncor- 
roborated  evidence  of  another.  —  £ione  t.  Tht 
StaU,  3  Tex.  Ct.  App.  675. 

Homicide.— ^By  the  law  of  Maasachnsetts,  ni- 
cide  is  criminal  as  malum  in  w,  though  neither 
the  act  nor  the  attempt  to  commit  it  is  puni^iH 
able ;  and  therefore  where  a  person  in  attempting 
to  commit  it,  accidentally  killed  another  who  wa» 
trying  to  prevent  its  accomplishment,  held,  that 
he  was  guilty  of  manslaughter  at  the  least; 
whether  of  murder,  qttcsre.^^CommomeeMy 
Mink,  123  Mass.  422. 

Husband  and  Wife, ^l.  Action  against  hns- 
band  and  wife  for  the  tort  of  the  wifie.  Verdict, 
that  the  wife  is  guilty.  Held,  that  judgment 
should  be  rendered  against  both.  —  Ferguso*  v- 
Brooks,  61  Me.  251. 

2.  A  wife  cannot,  after  a  divorce,  maintain  u 
action  against  her  husband  for  assaulting  and 
falsely  imprisoning  her  as  a  lunatic,  during  co- 
verture ;  nor  against  third  persons  who  conspir- 
ed with  him  and  assisted  him  therein.— il^<^ 
V.  AbboUjSl  Me.  304. 

3 .  An  execution  was  levied  on  land  of  which 
the  debtor  and  his  wife  were  seized  by  entireties 
Heldj  that  the  levy  was  valid,  and  passed  to  the 
creditor  the  debtor's  es&te  during  his  liie  •  ^ 
did  not  divest  the  wife's  right  of  survivorship- 
Hall  V.  Stephens,  65  Mo  670. 

Insanity. — On  an  issue  of  the  sanity  of* 
testator,  the  jury  were  instructed  that  iilo- 
sions  or  hallucinations,  though  evidence  o(it^ 
sanity,  would  not  avoid  the  will,  nnless  sndi 
delusion  or  insanity  had  entered  into  or  aifect^d 
the  will  itself.  Held,  error.— <%9«rf  v.  Eggen^  &< 
Ind.  461. 


THE  LB6AL  NEWS. 


641 


I^  S'^»i  #w5. 


Vol.  I.        NOVEMBER  16, 1878.        No.  46. 


ENGLISH  BANKRUPTCY  CASES. 

Crediirors  in  England  do  not  Beam  to  be  much 
more  fortunate  than  those  in  a  similar  position 
elsewhere.  A  correspondent  communicatas  to 
TttUh,  an  English  jonmal,  a  printed  list  of  the 
results  of  twenty-four  bankruptcies,  which,  he 
nyn,  "  are  in  no  way  exceptional.''  If  not 
exceptional,  they  arcr  neyertheless  not  a  little 
remarkable.  Altogether  the  estates  in  these 
cases  realiaed  £56,917  10s.  9d.  Out  of  this  the 
<' trustees"  managed  to  appropriate  £15,586 
17s.  4}d ;  £11,415  3s.  3d.  went  to  the  creditors, 
while  £2,763  10s.  2d.  represented  the  balance, 
probably  never  to  be  distributed,  remaining  in 
the  hands  of  the  tmstees  at  the  time  of  the  last 
andil  ^  The  &cts  of  one  of  the  twenty-four 
cases,"  says  the  writer,  <*  are  peculiarly  instruc 
tive.  In  it  the  committee  of  inspection  was  a 
firm  of  London  solicitors,  the  trustee  an  account- 
ant having  offices  in  the  same  building,  and  the 
only  assets  were  sold  by  an  auctioneer,  whose 
charges  for  so  doing  were  £90  3s.  Id.  The 
sale  realized  £599  15s.  7d.,  which  was  thus 
divided :  The  committee  of  inspection  voted 
the  solicitors  of  the  trustee  (themselves,  doubt- 
less) £173  2s.  5d.,  and  awarded  the  trustees 
£172  17s.  9d. ;  but  the  creditors  did  not  get  a 
■ingle  fiurthing,  the  rest  of  the  funds  being 
pocketed  for  incidental  expenses.  In  another 
case  the  trustee  was  a  solicitor  and  the  registrar 
of  a  county  court,  and  knowing  that  his  official 
position  prevented  him  charging  extravagantly, 
he  did  next  to  nothing  and  took  £39  I7s.  6d. 
for  his  services;  but  he  so  managed  that  his 
solicitor's  costs  amounted  to  £1293  18s.  7d. 
The  cnditors  only  got  £839  8s.  9d.  between 
them." 


STSNOQRAPHERS'  FEES, 

An  order  hAs  been  made  by  the  Superior 
Court  at  Montreal,  fixing  the  rate  to  be  allowed 
in  fntnre  to  stenographers  taking  notes  of  evi- 
dence in  the  Ooorti  at  twenty  cents  per  hun- 


dred words,  and  the  prothonotary  has  been  in- 
structed not  to  employ  any  who  do  not  consent 
to  accept  this  rate.  It  is  hardly  within  our  pro- 
vince to  discuss  the  question  of  fees  here.  It 
may  be  observed,  however,  that  the  duty  of  tak- 
ing a  correct  note  of  evidence  is  a  responsible 
and  onerous  one,  and  the  work,  if  stenographers 
were  paid  by  a  salary,  ought  at  least  to  be  as 
well  remunerated  as  that  of  a  deputy  prothono- 
tary. It  is  obvious,  where  accuracy  is  essential, 
that  incompetent  or  careless  writers  ought  to  be 
excluded,  and  that  the  scale  of  remuneration 
should  be  sufficient  to  secure  the  best  men.  We 
have  some  doubt  whether  the  new  rule  will  do 
this.  For  instance,  stenographers  engaged  by 
Parliamentary  committees,  are  paid  thirty  cents 
per  hundred  words,  and  five  dollars  additional 
for  attendance  at  each  sitting  of  a  committee— 
in  some  instances,  ten  dollars  a  day  for  a  morn- 
ing and  afternoon  sitting.  Even  at  these  rates 
it  has  been  found  difficult  at  times  to  secure  a 
sufficient  number  of  competent  writers.  It  is 
also  a  foct  that  the  ^aiuard  contractors,  them- 
selves short  hand  writers  and  fully  acquainted 
with  the  value  of  the  work,  find  it  necessaiy  to 
offer  from  three  to  four  hundred  dollars  per 
month  for  competent  assistants.  While  the 
employmentof  stenographers  under  the  present 
system,  in  consequence  of  the  needless  redun- 
dancy of  evidence,  involves  enormous  charges 
on  suitors,  \i  is  extremely  problematical,  in  view 
of  the  above  facts,  whether  the  system  will  give 
greater  satisfaction  when  the  fees  are  cut  down 
to  a  point  which  may  lead  competent  stenogra- 
phers to  betake  themselves  elsewhere. 


TEE  INNS  OF  COURT 

Around  these  ftonous  edifices  are  gathered 
associations  which  possess  more  than  mere  pro- 
fessional interest.  In  a  learned  Inn,  wrote 
Thackeray,  <<men  are  contented  to  sleep  in 
dingy  closets,  and  to  pay  for  sitting-room 
and  the  cupboard,  which  is  their  dormitory,  the 
price  of  a  good  villa  and  garden  in  the  suburbs, 
or  of  a  roomy  house  in  the  neglected  square  of 
the  town.  Nevertheless  those  venerable  Inns 
which  have  the  lamb  and  flag  and  the  winged 
horse  for  their  signs,  have  attraction  for  the 
person^  who  inhabit  them,  and  a  share  of  rough 
•omfort  and  Ireedomi  which  men  always  rem- 
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•mber  with  pleasure.  I  don't  know  whether 
the  Btndent  of  law  permits  himself  the  refresh- 
ment  of  enthusiasm,  or  indulges  in  poetical 
reminiscences  as  he  passes  hy  historical 
chamhersand  says,  <  Yonder  Eldon  lived — upon 
tbis  side  Coke  mused  upon  Littleton — here 
,  Chitty  toiled  —  here  Bam  wall  and  Alderson 
Joined  in  their  famous  labors  —  here  Byles 
composed  his  great  work  upon  Bills,  and  Smith 
compiled  his  immortal  Leading  Cases  —  here 
Oustavus  still  toils,  with  Solomon  to  aid  him' ; 
but  the  man  of  letters  can't  but  love  the  place 
which  has  been  inhabited  by  so  many  of  his 
brethren,  or  peopled  by  their  creations  as  real 
to  us  at  this  day  as  the  authors  whose  children 
they  were— and  Sir  Roger  de  Coverly  walking  in 
the  Temple  Garden,  and  discoursing  with  Mr. 
Spectator  about  the  beauties  in  hoops  and 
patches  who  are  sauntering  over  the  grass,  is 
just  as  liyely  a  figure  to  me  as  old  Samuel 
Johnson  rolling  through  the  fog  with  the  Scotch 
gentleman  at  his  heels  on  their  way  to  Dr. 
Goldsmith's  Chambers  in  Brick  Court;  or 
Henry  Fielding,  with  inked  ruffles,  and  a  wet 
towel  round  his  head,  dashing  off  articles  at 
midnight  for  the  Covent  Garden  Journal,  while 
the  printer's  boy  is  asleep  in  the  passage." 

Judge  Dillon,  an  intelligent  observer  from  this 
side  of  the  Atlantic,  not  long  ago  spent  several 
weeks  in  and  about  these  Inns  and  Westminster 
Hall,  and  in  a  very  able  address  recently  deli- 
yered  before  a  bar  association,  gave  the  result 
of  his  observations.  The  subject,  we  belieye, 
possesses  sufficient  interest  to  justify  us  in 
M  presenting  our  readers  with  the  Judge's  paper 
in  a  somewhat  abridged  form. 


JUDIOIAL  APPOINTMENTS  IN 
ONTARIO. 

The  death  of  Chief  Justice  Harrison  of  the 
Court  of  Queen's  Bench  has  led  to  the  follow- 
ing changes  and  appointments.  Chief  Justice 
Hagarty,  of  the  Court  of  Common  Pleas,  takes 
the  Chief  Justiceship  of  the  Queen's  Bench,  and 
becomes  Chief  Justice  of  Ontario.  Mr.  Justice 
Adam  Wilson  is  appointed  to  the  Chief  Justice- 
ship of  the  Common  Pleas,  and  the  Hon.  M. 
C.  Cameron,  who  has  held  the  position  of  leader 
of  the  opposition  in  the  Local  House,  is 
appointed  to  the  Queen's  Bench  in  the  stead  of 


Mr.  Justice  Wilson.  These  are  appointments 
which  commend  themselyes  at  once  to  the 
legal  profession  and  the  public.  The  reputa- 
tion of  Chief  Justice  Hagarty  is  thoroughly 
established ;  Chief  Justice  Wilson  is  also  known 
as  an  able  judge ;  and  the  Hon.  Mr.  Cameron 
has  been  long  distinguished  at  the  bar  for  keen 
intellect  and  sound  judgment 


REPORTS  AND  SOTES  OF  CASES. 


SUPERIOE  COUBT. 

Montreal,  Not.  4, 1878. 

TOKRAJIOl,  J. 

Stmxs  et  Tir,  y.  Vouorr. 

Dilatory  Exception — Coste. 

Bdd,  that  the  costs  on  dilatory  exoeptions  oalfint 
for  power  of  attorney  from  the  plaintiff,  and  for 
secarity  for  oosts,  most  abide  the  final  jadgment  in 
the  cause. 

ToRRimox,  J.,  remarked  that  the  settled  prac- 
tice of  the  Court  in  such  cases  Is  that  the  costs 
shall  abide  the  final  judgment. 

Betkune  #  Bethune  for  plaintiffs. 
A^  De^'ardint  for  defendant. 


COURT  OF  QUEEN'S  BENCH. 

(CROWN  BIDI.) 

Montreal,  October  31, 1878. 
PreserU :  Baksat,  J. 

Tei  QuRur  ▼.  FoRGiT  et  al. 

Electioru  Act — Proseeution  for  ofenU'-'IrTO' 

gularity. 

1.  Sect  114  applies  to  an  aoensation  for  an  offence 
under  sect-  68  of  the  Elections  Act,  Oa.nada. 

2.  The  failure  of  the  returning  officer  to  take  the  oath 
prescribed  in  such  cases  will  not  defeat  a  proeeeation 
under  the  Act,  the  failure  of  the  officer  to  be  sworn 
not  having  the  effect  of  annulling  the  election. 

8.  A  return  signed  by  the  election  clerk  as  retoming 
officer  is  good,  where  it  appeared  that  the  Retnnung 
officer  had  declared  himself  unable  to  act,  and  had 
been  represented  throughout  the  election  by  the  clerk. 

The  prosecution  was  against  Forget  and  iive 

others,  for  an  offence  under  the  Dominion  Elec* 

tions  Act)  commonly  called  "  ballot  stuffing.'^ 
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The  indictment  against  the  defendants  con- 
tained  three  counts.  The  first  accused  them  of 
unlawfully  putting  into  the  hallot  box  in  use 
at  poll  No.  2,  Ste.  Anne  Bout  de  I'lsle,  thirty- 
four  &l8e  and  forged  ballot  papers ;  the  second 
count  charged  them  with  taking  out  of  the 
same  ballot  box,  at  the  same  electiou,  thirty- 
four  ballots  which  had  been  properly  put  into 
the  box  by  the  electors  on  the  occasion  of  that 
election;  and  the  third  count  cbnrged  them 
with  opening  without  due  authority  the  ballot 
box  at  that  election.  The  offences  charged  are 
the  offences  created  by  section  68  of  the  Elec- 
toral Act  of  1874;  and  are  misdemeanors 
subjecting  the  parties,  should  one  of  them  be 
returning  officer,  deputy  returning  officer,  or 
other  officer  engaged  at  the  election,  to  a  fine 
not  exceeding  $1,000,  or,  in  defiiult,  imprison- 
ment with  or  without  hard  labor,  for  any  term- 
less than  two  years,  and  if  any  other  person,  to 
a  fine  not  exceeding  $500,  oi^  in  default,  impri- 
sonment for  not  oyer  six  months,  with  or 
without  hard  labor. 

Bausat,  J.  The  case  for  the  prosecution  beixig 
closed,  it  was  suggested  that  there  was  no  case 
to  go  to  the  jury,  inasmuch  as  there  was  no 
proof  to  show  that  an  election  had  taken  place. 
It  was  argued  firstly,  that  section  114  of  the 
Dominion  Elections  Act,  did  not  apply  to  the 
indictment  now  before  this  Court,  but  only  to 
corrupt  practices,  and  that  the  acts  complained 
of  were  not  corrupt  practices,  which  were  de- 
fined by  section  98.  It  was  further  said,  that  if 
section  114  did  apply  to  the  offences  under  sec- 
tion 68,  there  should  have  been  a  certificate  of 
the  returning  officer  to  show  the  due  holding  of 
the  election.  It  was  argued,  secondly,  that  the 
whole  return  had  been  produced,  and  that  it 
did  not  appear  that  Mr.  Valois  had  been  sworn, 
and  that  there  were  two  oaths  signed  by  Mr. 
Forget,  but  that  the  jurats  were  in  blank,  and 
that  this  omission  was  in  no  way  covered.  It 
was  argued  thirdly,  that  the  return  was  by  Mr. 
Olivier,  signing  as  returning  officer,  and  who 
had  acted  since  the  1 2th  September,  when  Mr. 
Valois  had  declared  himself  unable  to  act, 
while  the  nomination  of  Mr.  Forget  was  made 
by  Mr.  Valois  who  had  ceased  to  be  returning 
officer.  It  was  said,  either  Mr.  Forget  was  not 
duly  authorised  to  act,  or  the  return  was  bad. 

For  the  prosecution  it  was  contended  that 


section  116  dispensed  with  the  necessity  of 
producing  the  writ  of  the  election,  or  the  re- 
turn thereof,  or  the  authority  of  the  returning 
officer,  but  allowed  general  evidence  of  uuch 
facts.  It  was  further  said  that  section  2 
allowed  the  Clerk  of  the  returning  officer  to 
act  Instead  of  the  returning  officer,  and  that  by 
his  oath  (form  D)  he  swore  to  act  fEtithfully  in 
his  capacity  of  returning  officer  if  required  to 
act  as  such,  and  that  in  any  case  irregularity 
occurring  in  the  return  could  be  no  answer  to 
an  offence  under  the  act. 

The  defence  replied  that  the  return  made 
proof  that  there  was  no  valid  election. 

With  regard  to  the  first  point  I  think  that  an 
accusation  under  68  is  covered  by  section  114. 
Section  98  is  not  a  definition  of  corrupt  prac- 
tices.    It   only  enumerates  certain  offences, 
which  shall  be  corrupt  practices,  and  which  are 
not  so  classed  by  their  nature.      But  in  any 
case,  section  115  gets  over  the  difficulty,  for  it 
applies  to  any  suit  or  prosecution  under  this 
Act,  and  it  allows  general  evidence  to  establish 
that  an  election  was  held,  and  the  authority  of 
the  returning  officer,  without  producing  the 
writ  on  which  that  authority  was  founded,  and 
the  return.    With  regard  to  the  second  point 
to  succeed,  it  would  have  been  necessary  for 
the  defence  to  show  that  the  fidlure  of  the  re- 
turning officer  to  be  sworn,  or  to  swear  one  of 
his  deputies,  annulled    the  election.    I  don't 
believe  any  authority  for  such  a  proposition  can 
be  found.    Were  it  otherwise,  by  neglecting  a 
private  act,  of  which  the  public  has  no  means 
of  knowing  anything,  it  would  be  possible  for 
the  returning  officer  to  destroy  the  effect  of  any 
election.    I    am  clearly  of  opinion  that  the 
authority  of  the  returning  officer  is  founded  on 
the  writ  and  not  on  the  oath,  and  that  his  not 
taking  the  oath  has  no  other  effect  than  to  lay 
him  open  to  the  penalty  of  section  108.    The 
case  of  Rex  t.   VaiU  (6  Cox,  page  470)  only 
says  that  at  common  law  the  writ  must  be  pro- 
duced to  show  that  an  election  was  duly  held. 
It  has,  therefore,  no  bearing  upon  this  case. 
The  general    rule    is  not   that  elections    are 
declared  null  because  a  statute  has  not  been 
strictly  followed.     They  are  only  nullified  if 
there  is  reason  to  believe  that  the  irregularity 
has  affected  or  probably  affected  the  result. 
But  further  than  this,  I  don't  think  that  the 
annulling  of  the  election  for  lack  of  formality 
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would  absolye  those  who  had  acted  in  violation 
of  the  law  unlets  the  election  were  nulically 
noU. 

With  regard  to  the  third  point,  even  if  it  were 
admitted,  for  the  sake  of  argument,  that  the 
signature  of  Mr.  Oliyier,  as  returning  officer,  was 
a  bad  return,  I  do  not  see  how  it  could  affect  the 
wrong  doing  during  the  election,  more  particu- 
larly as  the  &ct  of  the  election  may  be  proved 
by  general  evidence.  But  on  a  close  examina- 
tion of  the  statute  I  think  Mr.  Olivier  was  right 
in  continuing  to  consider  Mr.  Valols  returning 
officer  all  through  the  election.  I  also  think  he 
was  right  in  performing  all  the  duties  of  the 
returning  officer  when  he  was  disqualified  or 
unable  to  perform  them  himself  or  when  he 
reftised  to  perform  them.  Therefore  the  nomina- 
tion of  Mr.  Forget  by  Mr.  Valois  was  not  un- 
lawful, and.  the  only  question  that  remains  is  as 
to  whether  Mr.  Olivier  had  a  right  to  take  the 
quality  of  returning  officer.  In  &ce  of  the 
form  of  the  oath  it  is  impossible  to  say  that 
he  had  not  that  "capacity,"  but  probably  a 
return  taking  the  quality  of  "  election  clerk" 
or  "  election  clerk"  acting  instead  of  the  return- 
ing officer,"  would  also  be  sufficient. 

I  am,  therefore,  of  the  opinion  that  the  case 
must  go  the  jury. 

KerTf  Q.  C.  and  ChapUau^  Q.  C.  for  the  prose- 
cution. 

Carter f  Q.  (7.,  Oeoffrion  and  SL  Pierre  for  the 
defendants. 


Montreal,  Nov.  8, 1878. 

Thi  Sahb  v.  Thi  8ami. 
Indictment — Demurrer-— Amendment. 

1.  The  omission  of  a  substantire  aTorment  in  the 
indictment  for  an  offence  under  the  Elections  Act,  that 
an  election  was  held,  though  a  defect*  is  such  as  must 
be  objected  to  by  demurrer  or  motion  to  quash. 

2*  A  count  alleging  that  each  of  sereral  defendants 
put  illegal  ballots  in  the  box,  which  **  the  said  deputy 
returning  ofBcer  (one  of  them)  had  not  a  right  to  put 
in/'  is  bad,  as  lacking  precision. 

The  defendants,  Forget,  Pilon,  Lamarche  and 
Christin,  in  the  above  case,  having  been  found 
guilty,  Carter^  Q,  C,  made  the  following  motion : 

Motion  on  the  part  of  Adelard  P.  Forget, 
Isaie  Pilon,  Adolphe  Lamarche  and  Adolphe 
Christin,  dcfendantR  upon  the  said  indictment) 


that  the  Judgment  of  this  hononble  Court 
upon  the  verdlbt  of  guilty  renderod  agsiDit 
them  upon  the  trial  of  said  indictment,  be  anest- 
ed  for  the  following  amongst  other  reasons*^ 

1st.  Because  the  said  indictment  is  whollj 
Illegal,  infonnal  and  insufficient  to  sustain  tiie 
said  verdict  or  to  warrant  the  conviction  of  said 
defendants,  inasmuch  as  said  indictment  does 
not  allege,  by  introdnctoiy  averment  tx  other- 
wise, the  issuing  of  a  writ  of  electioQ  lor  the 
purpose  of  electing  a  member  of  the  House  of 
Commons  of  Canada  for  the  electoral  district  of 
Jacques  Cartier,  nor  does  it  allege  that  an  elec- 
tion was  duly  holden  for  the  purpose  aforesaid, 
but  merely  in  the  description  of  Adelard  P. 
Forget,  one  of  the  said  defendants,  describes 
him  as  being  deputy  returning  officer  at  a  cer- 
tain poll  for  the  purpose  of  the  election,  then 
being  held  of  a  member  of  the  House  of  Com- 
mons of  Canada  for  the  eleotoiai  district  of 
Jacques  Cartier. 

2nd.  Because  in  the  first  count  of  the  laid 
indictment)  the  offences  therein  referred  to 
could  apply  only  to  persons  having  authority  to 
put  ballot  papers  into  the  ballot  box,  and  the 
indictment  does  not  allege  that  any  of  the 
defendants  aforesaid  had  any  such  authoiitf , 
nor  does  the  said  indictment  allege  that  thej 
were  deputy  returning  officers  acting  at  an  elec- 
tion duly  holden  for  the  purpose  aforesaid. 

Srd.  Because  it  is  not  alleged  in  tiie  first 
count  of  the  indictment  that  the  p^wrs  alleged 
to  have  been  put  into  the  ballot  box  purported 
to  be  ballot  papers  containing  the  votes  of 
electors,  and  by  reason  of  such  omission  the 
first  count  fulls  to  set  forth  with  certainty  and 
precision,  in  legal  terms,  i^e  offence. 

4th.  Because  the  second  count  of  the  indict- 
ment does  not  allege  that  the  ballot  papen 
fraudulently  and  unlawfully  destroyed  as  there- 
in and  thereby  alleged,  were  ballot  papers  con- 
taining votes  of  electors. 

6th.  Because  the  said  Adelard  P.  Foiget  is 
alleged  in  the  third  count  of  the  said  indict- 
ment to  have  been  Deputy  Betuming  Officer, 
and  by  law,  as  such  Deputy  Betuming  Officer, 
he  had  authority  to  open  the  ballot-box,  and 
there  are  no  special  circumstances  set  forth  in 
the  said  indictment  to  show  that  the  alleged 
opening  of  the  said  ballot-boz  was  fraudulent, 
unlawful,  and  without  due  authority. 

6th.  Because  it  is  not  alleged  in  any  of  the 
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conntB  of  the  said  indiotment  that  the  ballot- 
box  theTeln  referred  to  was  the  property  of  Her 
Majettj,  or  that  it  was  a  ballot  box  legally 
piorided  lor  the  purpose  of  the  election  therein 
referred  to. 

7th.  Because  the  said  indictment  and  the 
aereral  counts  thereof  are  illegal,  informal,  in- 
sufficient and  do  not  disclose  or  set  forth  with 
pieoiaion  and  certainty  any  criiSae  or  offence. 

Bamsay,  J.  (Nov.  8).  A  motion  in  arrest  of 
judgment  raising  s^Yeral  objectioxis  to  the  in- 
dictment was  made  to  this  Court  yesterday 
morning.  All  but  two  of  these  objections 
were  disposed  of  at  the  argument,  and  I  have 
to  deal  with  the  remaining  two.  The  first 
objection  was  that  there  was  no  substantiye 
allegation  in  the  indictment  that  an  election 
had  been  duly  held ;  and  that  the  &ct  was  only 
arerred  in  a  narrative  form.  This  is  certainly 
a  defect  in  the  indictment,  and  one  which 
formerly  would  have  been  fatal  to  the  whole 
proceeding^,  but  now  we  have  the  32nd  section 
of  the  Criminal  Procedure  Act,  which  is  in 
these  words : — 

BTeiy  olijeotion  to  any  indiotment  for  any  defect 
apparent  on  the  face  thereof,  mast  be  taken  by 
demurrer  or  motion  to  quash  the  indiotment,  before 
the  defendant  has  pleaded, and  not  afterwards;  and 
every  eoort  before  which  any  such  objection  is  taken, 
may,  if  it  be  thought  necessary,  cause  the  indictment 
to  be  forthwith  amended  in  such  particular,  by  some 
officer  of  the  Court  or  other  person,  and  thereupon  the 
trial  shall  proceed  as  if  no  such  defects  had  appeared : 
and  no  motion  in  arrest  of  judgment  shall  be  allowed 
for  any  defeet  in  the  indiotment  which  might  have 
been  taken  advantace  of  by  demurrer,  or  amended 
under  the  authority  of  this  Act. 

Now  this  is  plainly  a  defect  on  the  face  of 

the  indictment  which  might  have  been  raised 

by  demurrer  or  motion  to  quash.     This  has 

not  been  done,  and  I  am  positively  prohibited 

by  the  section  of    the  statute  just  cited  to 

entertain  a  motion  to*  quash.     Of  course  if  the 

indictment  were  wholly  bad  I  might,  on  the 

suggestion  of  the  motion,  reserve  the  point. 

But  no  reservation  would  be  of  any  use,  for 

the  defect  is  evidently^  amendable.    Nothing 

can  be  more  formal  than  this  objection.     It 

amounts  to  this^  that  common,  law  requires  all 

the  allegations  of  the  indictment  to  be  in  the 

present  tense  and  not  to  be  set  forth  in  the 

present  participle.    Qrammatically  there  is  no 

reason  for  this.    A  fact  is  as  explicitly  set  forth 

in  the  one  itfkj  as  in  the  other.    If  one  says : 


"  Walking  in  the  street  I  met  A  "  he  asserts 
the  fiict  as  completely  as  if  he  said  *<  I  walked 
in  the  street  and  while  I  so  walked  I  met  A." 
Nevertheless  as  the  practice  is  to  require  tixe 
latter  form*  I  should  have  held  the  indiotment 
bad  if  the  objection  had  been  taken  at  the 
proper  time ;  but  I  should  have  allowed  it  to 
be  amended  as  it  is  precisely  a  defect  that 
could  not  have  affected  the  defendants  ii^ur- 
iously,  and  that  is  the  real  test  of  what  is 
amendable.  I  therefore  think  the  conviction  is 
good.  The  other  point  only  affects  the  first 
C9unt  of  the  indictment.  The  subsection 
under  which  it  is  drawn  is  thus  worded : — 

"No  penon  shall  *  •  *  fraudulently  put  into 
any  ballot-box  any  paper  other  than  the  ballot  paper, 
which  he  is. authorised  by  law  to  put  in* " 

Mr.  Carter  argued  that  this  offence  can  only 
be  committed  by  an  officer,  because  he  only  is 
authorized  to  put  in  a  ballot  paper.  I  cannot 
go  so  &r.  I  think  any  one  can  commit  the 
offence,  and  so  the  law  says.  The  only  differ- 
ence is  that  an  officer  may  have  an  excuse  for 
putting  in  a  ballot  paper ;  no  other  person  can 
have  such  excuse.  But  there  is  still  a  difficulty. 
The  indictment  says  that  each  of  these  persons 
did  put  in  ballot  papers,  which  the  said  deputy 
returning  officer  (one  of  them)  had  not  a  right 
to  put  in.  This  lacks  the  precision  required  in 
criminal  pleading,  and  I  must  therefore  hold 
the  count  to  be  bad. 

Kerr,  Q.  C,  said  it  might  be  good  for  Forget. 

Ramsat,  J.  I  can't  take  back  the  judgment. 
This  distinction  was  not  raised,  and  it  is  of  no 
importance,  as  the  judgment  will  go  on  the  two 
other  counts. 

The  Judge  then  addressed  Mr.  Forget  as  the 
principal  offender.  He  was  an  official,  and 
bound  to  protect  the  integrity  of  the  election. 
He  had  joined  really  in  a  conspiracy  to  defeat 
it.  The  prosecution  should  not  have  been 
charged  with  persecution,  for  the  very  lightest 
charge  had  been  framed.  If  there  had  been  an 
indictment  for  conspiracy  it  might  have  em- 
braced others,  perhaps,  more  guilty  than  those 
convicted.  If  such  a  charge  had  been  proved, 
he  would  have  sent  them  all  to  goal.  But  the 
€ourt  had  to  deal  with  the  case  before  it,  and 
with  the  inconvenient  form  of  penalty  by  fine. 
A  fine  of  $1,000  might  be  nothing  to  one  man 
and  ruin  to  another.  The  Court  had  no  oppor- 
tunity  of    judging    of    the   means  of  the 
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defendantfi  and  it  would,  therefore,  impose 
fines  which  might  appear  to  many  too  light, 
and,  perhaps,  to  a  few  too  heavy.  The  Court 
had,  however,  fixed  the  fine  on  Mr.  Forget  at 
$200,  and  in  default  of  payment  three  months' 
imprisonment  without  hard  labor.  On  Mr. 
Christin,  a  fine  of  $100,  or  a  similar  imprison- 
ment for  66  days.  On  Lamarche,  a  similar 
fine,  or  imprisonment;  and  on  Pilon — as  he 
was  recommended  to  the  mercy  of  the  Court- 
only  $60,  or  a  similar  imprisonment  of  30  days. 
In  conclusion,  the  Court  remarked  that^  if  it 
had  not  appeared  that  Mr.  Forget  was  not 
sworn,  the  full  fine  would  have  been  imposed 
on  him  ;  but  the  not  taking  of  the  oath  showed 
that,  although  prepared  to  commit  an  electoral 
fhiud,  he  was  not  prepared  to  add  to  this  ofience 
the  crime  of  perjury. 


COUBT  OF  REVIEW. 

Montreal,  Oct.  31,  1878. 

MaOXAT,  TORBAKOI,  JlTlt,  JJ. 

(From  6.  C.  Montreal 
BAuri  y.  SAurft  et  al. 

Sale  qf  Sueeemon^^  JUffiitratian  —  Si^ifieation. 

A  deed  of  sale  or  cession  of  droitt  <U  tueeettum  duly 
onregistered)  does  not  require  BigDifioation.  An  aete 
•OM  teing  privi  subsequently  passed  between  the 
parties,  purporting  to  annul  and  set  aside  the  deed  of 
oession,  but  which  a<^  tout  §eino  pr%o4  has  been 
neither  registered  nor  signified,  does  not  give  the 
cidoaU  a  right  of  action. 

The  defendants  inscribed  in  reriew  from  the 

Judgment  noted  anU^  p.  387,  contending  that  the 

deed  of  cession  was  really  a  sale,  and  being 

duly  registered,  did  not  require  signification. 

The  Court  of  Review  reversed  the  judgment, 

the  eofuid^antt  being  as  follows : 

««The  Court,  etc., 

"  Considering  the  Judgment  a  quo  erroneous 
in  holding  unfounded  the  defendants'  exception 
founded  on  the  plaintiff's  cession  referred  to  in 
it,  and  in  holding  signification  to  have  been 
required  of  the  said  deed  of  cession ; 

«  Considering  the  character  of  the  deed  of 
cession  referred  to,  the  Court  here  holds  that  it, 
registered  as  it  was,  did  not  require  significa- 
tion, as  in  cases  of  iimplet  transportt  signification 
psed  to  be  required,  and  is  still  required ; 


"Considering  Art  1226  of  the  Civil  Code, 
this  Court  holds  that  the  private  writing  pur- 
porting to  annul  the  deed  of  cession  zefened 
to,  the  said  writing  unregistered,  and  not  in 
any  way  known  to  the  defendants  till  long  after 
they  had  pleaded  to  this  action,  ought  not  to 
have  had  weight  given  to  it  to  destroy  defend- 
ants' exception ; 

f'Doth,  revising  said  Judgment^  can  and 
reverse  the  same,  etc." 

St,  Pierre  ^  ScaUon  for  plaintiff. 

DmUre  i  Co,  for  defendants. 


THE  INNS  OF  COURT  AND  WEST- 
MINSTER BALL. 

The  Inns  of  Court  and  Westminster  Hall  are 
the  well-springs  and  fountains  of  English,  end 
derivatively  of  American,  Jurisprudence.  Nei- 
ther the  history  of  the  English  nation,  nor  Uie 
special  history  of  the  English  law,  can  ever  fiul 
to  be  of  surpassing  interest  to  the  statesmen,  the 
legislators,  the  judges,  the  lawyers  and  the  peo- 
ple of  this  country.  In  a  general  view,  the 
history  of  England  "  during  the  last  six  cectnr- 
ies,  is  the  history  of  the  progress  of  a  great 
people  towards  liberty"  ;  and  Magna  ChaHa  and 
the  Petition  and  Bill  of  Rights  are  the  basis  and 
palladium  of  American,  as  well  as  English, 
liberty. 

There  are  now,  and  for  centuries  have  been, 
four  great  Inns  of  Court ;  Lincoln's  Inn,  Oiay's 
Inn,  the  Inner  Temple,  and  the  Middle  Templ«. 
With  these  are,  or  have  been,  connected  aboat 
ten  smaller  Inns,  known  as  the  Inns  of  Chan- 
cery, subordinate  to,  and  under  the  government 
of,  the  particular  Inn  of  Court  to  which  thef 
severally  belong. 

The  Inns  of  Court,  including  under  the  gen- 
eral name  the  dependent  Inns  of  Chancery,  are 
amongst  the  most  remarkable  antiquities  of 
London.  They  are  interesting  to  all,  but  pro- 
foundly so  to  the  English  and  American  lawyer. 

The  legal  antiquary  can  not  fix  upon  the 
exact  time  of  the  origin  and  foundation  of  these 
Inns,  but  the  period  of  their  original  establish^ 
ment  can    be  nearly  approximated.*     They 

*  '*  2%<  oriffinal  inHitution  of  the  Inns  of  Court  no- 
where precisely  appears.  *  *  They  are  ToloBtair 
societies  which  have /or  <vm  submitted  to  goTenunent 
analogous  to  that  of  the  seminaries  of  leamiBg*"-* 
Lord  ManefiM  ta  Barf  teem,  1  Boufiasi  S6S. 
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cany  the  mind  back  to  the  depths  of  the  Middle 
Ages.  They  antedate  the  discoYery  and  settle- 
ment of  this  country.  They  touch  upon  the 
borders  of  ifo^fui  CAorta  and  the  Crusades.  King 
John  lodged  at  the  new  Temple  previously  to 
signing  the  Magna  ChartOt  and  pending  the  ne- 
gotiation with  his  barons  which  had  its  glorious 
issue  at  Bunnemede  (A.  D.  1215).  The  Temple 
society  of  lawyers  atterward  inherited  the  name, 
and|  what  was  more  important  to  it^  succeeded 
to  the  property  of  the  Knights  Templars,  which 
it  still  continues  to  own. 

In  the  quaint  and  curious  edifices  known  as 
the  Inns  of  Court,  the  lawyers  and  judges  of 
Bngland  have  been  trained  and  educated  for 
centuries.  Changes,  replacements  and  additions 
have  been  made  in  the  buildings  from  time  to 
time,  and  the  present  structures,  as  a  whole,  not- 
withstanding the  admiration-  with  which  they 
are  regarded  by  their  members,  offer  to  the  eye 
no  imposing  presence,  and  no  striking  architec- 
tural beauty  :  quite  the  reverse.  The  interest 
is  historical  and  intellectual.  The  chambers  are 
dismal  and  dingy,  but  they  are  associated  with 
the  lives  and  names  of  great  sages  in  the  law 
who  have  coxiferred  glory  and  renown  upon  our 
profession,  and  advanced  our  law  to  its  present 
height  and  proportions. 

More  than  six  centuries  have  elapsed  since 
the  Inns  of  Court  were  founded,  and  Westmin- 
ster  Hall  was  at  that  time  more  than  a  century 
old.  What  educated  or  thoughtftd  lawyer  can 
survey  them  with  indifference? 

Dr.  Johnson  in  a  familiar  passage  respecting 
fiimous  places,  finely  observes  <'  that  to  abstract 
the  mind  from  all  local  tmoUon  would  be  impos- 
sible, if  it  were  endeavoured,  and  would  be 
foolish,  if  it  were  possible.  Whatever  with- 
draws us  from  the  power  of  our  senses— what- 
ever makes  the  past,  the  distant  or  the  future, 
predominate  over  the  present,  advances  us  in 
the  dignity  of  thinking  beings.  Far  from  me, 
and  from  my  friends,  be  such  frigid  philosophy, 
as  may  conduct  us  unmoved,  over  any  ground 
which  has  been  dignified  by  wisdom,  bravery,  or 
virtue.  That  man  is  little  to  be  envied,  whose 
patriotism  would  not  gain  force  upon  the  plain 
of  Marathon,  or  whose  piety  would  not  grow 
warmer  among  the  ruins  of  lona.'' 

As  little  to  be  envied  is  the  lawyer  whose  en- 
thusiasm and  love  for  his  noble  profession  are 
not  quickened  into  new  life  by  the  view  and 


contemplation  of  these  venerable  Inns  and  this 
illustrious  Hall. 

The  Inns  of  Court  were  originally  provided 
for  the  use  and  accommodation  of  lawyers  and 
students  at  law,  and  they  have  maintained  that 
character  to  the  present  time.  By  a  clause  in 
Magna  ChartOy  dated  June  15,  A.  D.  1215,  it  was 
ordained,  to  redress  the  grievance  of  compelling 
suitors  to  attend  the  sovereign  wherever  he 
might  chance  to  be,  that  the  Court  of  "  Com- 
mon Pleas  should  not  thenceforth  follow  the 
Court  [the  King,]  but  be  (leld  in  some  certain 
place."  This  certain  place  was  established  in 
Westminster  Hall,  which  then  distinctively 
became,  and  has  since  remained,  the  principal 
seat  of  the  Judicial  Courts.  The  fixed  location 
of  this  important  court,  called  by  Sir  Edward 
Coke,  *<  the  lock  and  key  of  the  common  law," 
had  another  consequence.  It  drew  the  lawyers 
together  from  all  parts  of  the  kingdom  and 
formed  them  into  one  body,  who  to  the  great 
advantage  of  the  law  henceforth  gave  themsel- 
ves wholly  to  its  study  and  practice.  Such  was 
the  origin  of  the  Inns  of  Court. 

The  Inns  with  their  adjacent  gardens  are  now 
in  the  heart  of  London.  All  is  quiet  within  the 
close,  but  the  swelling  tide  of  life  and  business 
rolls  tumultuously  along  the  adjacent  strand 
and  on  the  ^bordering  Thames.  But  when  the 
sites  of  the  Inns  were  chosen  they  were  in  the 
suburbs  between  the  place  where  the  King's 
Courts  were  held  at  Westminster  and  the  city 
of  London:  thus  enabling  the  members  con- 
veniently  to  attend  the  one  and  draw  their  sup- 
plies of  provisions  from  the  other* 

*1  BIaok8.Com.»23.  Sir  John  Fortesotie  (Be  Laudibns 
Leffam  Angliss)  more  than  four  hundred  years  ago, 
thus  sets  forth  the  reasons  for  the  location  of  the  Inns. 
The  sites  of  the  Inns  were  chosen,  not  "  within  the 
city  where  the  confluence  of  people  might  disturb  the 
quietness  of  the  students,  but  somewhat  several  in  the 
suburbs  of  the  same  city,  and  nigher  to  the  King's 
Courts,  that  the  students  may  dayly  at  their  pleasure 
have  aoeess  and  recourse  without  weariness."  *'  For 
this  place  of  study  is  situate  nie  to  the  King's  Court, 
where  the  same  laws  are  pleaded  and  arguedf  and 
Judgments  on  the  same  given  by  judges,  men  of  gravity, 
anoient  in  years,  perfect  and  graduate  in  the  same 
laws :  wherefore  every  day  in  court  the  students 
in  those  laws  resort  by  great  numbers  into  those 
Courts*  wherein  the  same  laws  «re  road  and  taught, 
as  it  were  in  coxftnon  schools."  The  river  Fleet— 
whenoe  the  celebrated  street  and  prison  of  that 
name— flowing  past  the  foot  of  Holbom  Hill,  separate 
I  ed  the  Imis  of  Court  from  the  oity. 
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The  Inner  and  Middle  Temple  were  loosted 
on  the  Thames,  and  near  three  hundred  years 
ago  were  alluded  to  in  the  *<  Fsuie  Qneene  "  as 


(I 


Those  brioky  towen 


The  which  on  Themmei  brode  aced  baek  doe  ride, 
Where  now  the  ttadiooi  lawyeiB  have  their  bowen ; 
There  whilom  woot  the  Templar  Knifhti  to  bide« 
TUi  thejr  decayed  through  pride." 

Standing  to-day  in  the  gardens  of  the  Temple 
the  eye  takes  in  the  Thames  and  its  bridgesi 
and  stretches  from  Lambeth  Palace  and  West- 
minster Abbey  on  the  west  to  the  cathedral  of 
81  Paul  on  the  east  Gray's  Inn,  near  by,  is  on 
higher  ground,  and  while  it  lacked  a  view  of  the 
Thames  it  was  originally  compensated  by  its 
fine  prospect  of  the  Hills  of  Hempstead  and 
Highgate. 

Lincoln's  Inn  and  Fields^in  the  same  neigh- 
borhood, are  also  finely  situated,  and  the  gardens 
of  the  Temple  and  of  Oray's  and  Lincoln's  Inn 
and  the  ground  known  as  Lincoln's  Inn  Fields, 
(which  it  has  required  the  highest  exertion  of 
the  royal  power  to  prevent  being  encroached 
upon  by  the  adTancing  tides  of  population),  are 
among  the  most  attractive  portions  of  the  great 
Metropolis.  Lord  Bacon  belonged  to  Gray's  Inn, 
and  he  so  enjoyed  the  quiet  of  its  gardens  and 
prospect  it  afforded  that  he  built  therein  a 
summer  house  lor  study  and  contemplation. 
The  records  of  the  Society  show  that  <*the 
aumme  oi  £1 168  4d  laid  out  for  planting  Elm 
tnes  '*  in  these  gardens  was  also  allowed  to  Mr. 
Baoon ;  and  his  Essays,  the  most  delightAU  of  all 
his  writings,  are  dated  from  «  his  Chamber  in 
«<  Grate's  irm."  The  trees  which  Bacon  planted 
In  the  gardens  of  the  Inn  he  loved  so  well,  grew 
with  his  rise  and  lofty  advancement,  survived 
bis  inglorious,  though  possibly  unjust,  Ml,  and 
while  they  yet  live  to  delight  the  beholder,  such 
is  the  indestructible  nature  ol  the  works  of 
genius  that  his  lame  which  he  confidently  com- 
mitted to  an  indulgent  posterity,  will  long  out- 
live the  Elms  he  planted  and  watered  and 
enjoyed.  The  works  of  our  hands  are  perishable  : 
only  the  creations  of  the  intellect  have  the 
heritage  of  immortality.  Bacon  died  leaving  a 
tarnished  fiune,  but  Lord  William  Bussell  was 
beheaded  in  Linooln'sinn  Fields,  a  martyr  to  the 
«temal  cause  of  ^uman  liberty,  leaving  to  the 
world,  for  all  coming  time,  the  legacy  of  a  spot- 
less lifB  and  the  ntifaifing  record  of  a  high  and 
heioie  eample. 


We  possess  but  little  accurate  and  definite  in- 
formation of  the  Inns  of  Court  and  Chaaiceij 
until  the  time  of  Henry  VI.,  (A.  D.  1422-1461). 
Sir  John  Fortescue  was  his  chancellor,  and  in 
his  Panegyric  on  the  Laws  of  England  we  liaTe 
a  sketch  of  the  Inns  as  they  then  existed.  Thif 
was  over  four  hundred  years  ago.  He  describes 
them  as  composed  of  four  Isige  Ixms  having 
about  two  hundred  students  each,  and  ten  leaser 
Inns  called  Inns  of  Chancery,  having  about 
one>  hundred  students  each,  about  1800  in  all, 
and  situate  in  the  suburbs  of  the  city.  The 
students  were  chiefly  young  men  of  birth^ 
many  of  them  being  attended  with  aervauti. 
and  although  he  mentions  that  it  was  coetlr 
to  live  at  them  he  does  not  give  the  order  or 
course  of  instruction  or  study.  More  than  t 
century  later,  in  the  reign  of  Queen  £lizaheth« 
A.  D.  1668—  1603,  Lord  Coke  gives  a  full 
aooount  of  the  Inns  of  Court  aCthat  time,  their 
names,  constitution,  readings,  moots  kc^  aad 
he  describes  the  Inner  Temple,  Gny's  Ins, 
Lincoln's  Iim  and  the  Middle  Temple,  as  the 
"foure  famous  and  renowned  Colleges  or 
housee  of  Court."  »A11  these"  with  the 
Sergeant's  Inn  and  the  Inns  of  Chancery,  are, 
he  adds,  ''not  £srre  distant  one  from  aa- 
other,  and  altogether  doe  make  the  mostfiunoas 
Universitie  for  profession  of  law,  onely,  or  of 
any  one  humane  science,  that  is  in  the  worid 
and  advanceth  itself  above  all  others.  In 
which  houses  of  Court  and  Chancery,  the  res- 
diDgs  and  other  exercises  of  the  lawes  therein 
continually  used  are  most  excellent  and  be- 
hoovefuil  for  attaining  to  the  knowledge  of 
these  lawes."  *  I  can  not  enter  tqmhi  the 
details  of  the  student's  Ufe.  He  had  his  cham- 
bers or  residence  in  the  Iim.  The  mode  of 
instruction  was  principally  readinga  and  moot- 
ings.  Minute  regulations  aa  to  dress  and 
discipline  were  ordained  and  attendance  on 
religious  services  was  made  oompulsoiy. 

In  this  connection  it  is  proper  to  ronind  you 
that  there  are  three  ranfu  or  degrtis  among  the 
members  of  the  Inns  of  Court.  I.  Benchers, 
or  the  governing  body.  2.  Barristers,  i.  e.. 
persona  actually  called  to  the  bar»    3.   Stu- 


*  In  A.  D.  1606,  in  the  Tarioas  Inna  of  Oooit  aad 
Ohancery,  the  number  of  stadente  in  term  wu  170^ 
and  out  of  tena  was  642;  as  appears  fhxa  a  KB.  ia 
Lord  Baiiiiley^  eoUHtieiL«-Aaree,pw  70. 
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dentfl,  t.  e.y  membeTS  keeping  their  tenns  at  the 
InnB  with  a  view  to  being  called  to  the  bar. 

The  degrees  of  logal  precedence  among  the 
members  of  the  bar  are  these:  1.  The 
highest  in  rank  Is  the  Queen*$  Counul — ^the 
words  of  appointment  in  the  patent  being 
"one  of  our  council  learned  in  the  law."  2. 
The  degree  of  Sergeanirot-law,  the  most  ancient, 
and  formerly  the  highest,  rank  at  the  bar.  He 
is  required  by  the  King's  writ  to  take  the 
office,  the  admission  to  which  was  formerly 
attended  with  expensive  ceremonies,  of  which 
only  one  remains,  that  of  presenting  gold  rings 
with  mottoes,  to  the  Sovereign,  the  Lord  Chan- 
cellor, the  Judges  and  others.  *  I  believe  that 
the  new  Judi^ture  Act  provides  that  no  more 
sergeants  shall  be  created  \  and  Mr.  iSergeant 
Sleigh,  the  one  who  most  recently  took  the 
coi^  alluding  to  this,  pleasantly  said  to  me, 
«  Behold  the  l&t  Sergeant,  or  as  you  would  say 
Id  your  country,  '  I  am  *the  last  of  the  Mohi- 
cans."*  3.  The  ordinary  ^armter-at-law,  or 
Counselor. 

Attorneys,  special  pleaders,  and  conveyancers, 
constitute)  as  is  well  known,  a  distinct  branch 
of  the  profession,  and  have  no  right  to  practice 
in  the  cou^.  Each  of  the  Inns  has  numerous 
buildings  of  its  own,  consisting  of  chambers 
or  rooms  let  for  hire,  mainly  to  the  barristers 
and  students ;  and  belonging  to  each  Inn  is  a 
large  library  hall  and  spacious  kitchen,  and 
also  a  commodious  and  beautiful  hall,  used  for 
readings,  dining,  etc.,  and  a  chapel  for  religious 
service.  The  Inner  Temple  owns  and  uses  for 
this  purpose  the  exquisite  Temple  Church  built 
by  the  Knights  Templars,  (in  imitation  of  a 
temple  near  the  Holy  sepulchre,)  and  which 
was  dedicated  in  A.  D.,  1186,  nearly  700  years 
ago.    In  the  Chapels  and  the  Temple  Church 


*  In  Modem  Rep.  9.  the  followioff  ourioas  oiroum- 
•tanoe  relating  to  the  rimot  given  bjr  Sergeants  on  their 
eall  is  reoordad :  **  Seventeen  Sergeants  being  made, 
Kovember  4th,  (21  CSar.,  U).  Sergeant  PowiB,«one  of  the 
new  made  Sergeants*  coming  a  day  or  two  after  to  the 
King's  Benoh  bar»  Chief  Jnstioe 'Keeling  told  him  he 
had  something  to  say  to  him,  vii ;  that  the  rings 
whieh  he  and  the  rest  of  his  brethren  had  been  given 
weighed  bnt  18*  apieee ;  whereas,  Fortesone  says  Wt 
LoMdOmth  that  the  rings  given  to  the  Chief  Jnstioes 
and  Chief  Baron  ought  to  weigh  20t  apiece ;  and  that 
he  spoke  not  this,ezpeoting  a  recompense,  bat  that  it 
might  not  be  drawn  into  a  precedent,  and  that  the 
yoong  gentlenen  there  night  take  notice  of  it." 


many  of  the  most  eloquent  and  pious  of  the 
English  divines  have  exercised  their  sacred 
office,  among  whom  may  be  mentioned  as 
fiuniliar  to  us  the  names  of  Tillotson,  Heber, 
and  Warburton. 

From  the  first  institution  of  the  Inns  down 
to  about  the  period  of  the  civil  disturbances  of 
1640|  the  exercise  of  Readings  was  the  princi- 
pal mode  of  legal  instruction  therein.  The 
Inns  were  mainly  established  for  this  purpose, 
but  provision  was  made  only  for  instruction  in 
the  common  law.  The  ixistruction  so  far  as 
given  in  the  Inns  was  mainly  Readings  and 
Mooting^.  The  ancient  readings  continued 
only  about  *<  three  weeks  in  every  Lent  and 
every  August  of  each  year,"  until  they  feU  off 
in  consequence  of  the  excessive  and  sumptuous 
practices  which  will  be  referred  to  presently. 
Mootings  were  arguments  of  put  cases  or 
doubtful  questions  in  the  law,  between  Benchers 
and  Barristers  in  the  hall  of  the  Inn,  in  the 
presence  of  the  students. 

The  Reader  was  annually  elected  by  the 
Benchers  from  the  most  eminent  or  ablest  of 
the  Barristers,  and  the  office  was  considered 
one  of  great  cbstinction.  The  readings  con- 
sisted of  the  analysis  and  exposition  of  some 
leading  statute,  or  important  section  of  a 
statute,  in  the  light  of  the  common  law  and  the 
adjudged  cases.  Many  of  these  readings,  re- 
lating <<  to  the  grounds  and  originals  of  the 
law,"  extending  back  to  the  time  of  Edward 
VI.,  are  still  extant,  and  the  more  important  of 
them  have  been  published.  We  owe  to  this 
exercise  twenty-three  readings  on  Finet^  (27 
Edw.  I.,  c.  1),  by  Sir  Edward  Coke,  Reader  of 
the  Inner  Temple,  temp.  Elisabeth ;  a  reading 
on  Sewtri^  (23  Henry  VIII.,  c.  6),  by  Robert 
Callis,  Reader  of  Gray's  Inn  A.D.,  1622,  repub- 
lished as  late  as  1824,  and  known  as  Callis  on 
Sewers ;  on  the  "  Statute  df  Uses,"  (27  Henry 
VIII.,  c.  3),  by  Sir  Francis  Bacon,  also  Reader 
at  Gray's  Inn  (temp.  Elizabeth),  and  many 
other  readings  by  such  lawyers  as  Littleton, 
Dyer,  Plowden,  Fitzherbert,  and  Finch.  Many 
of  these  readings  are  still  regarded  with  great^ 
and  often  with  authoritative,  respect  in  the 
court  of  Westminster  Hall. 

The  original  object  of  the  readings  and  the 
kindred  exercises  of  mootings  was  instruction ; 
but  in  the  course  of  time  the  readings  were 
attended  with  expensive  entertunmmiti  given 
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to  the  nobility,  judges  and  gentry  of  the  king- 
dom ;  the  expenses  fell  upon  the  Beader,  and 
often  amounted  to  £1,000  in  the  course  of  two 
or  three  weeks — a  sum  equal  in  value  to  two  or 
three  times  that  amount  in  our  day.  This 
expensive  honor  finally  caused  the  disuse  of 
readings.  During  the  period  when  these 
sumptuous  entertainments  were  given  by  the 
Readers,  the  Inns  of  Court  were  at  certain 
seasons  the  scene  of  fantastic  plays  and 
masques,  and  riotous  revels,  which  were  like- 
wise conducted  on  an  extravagant  scale,  and 
were  scarcely  consistent  with  the  purpose  of 
the  Inns  as  seminaries  of  legal  learning. 
These  were  often  attended  by  the  sovereign, 
the  court  and  the  nobility,  and  reached  their 
height  in  the  reign  of  Elisabeth.  They  con- 
tinued until  the  rebellion  of  1640|  but  when 
the  spirit  of  the  puritan  obtained  ascendency, 
entertainments  of  this  character  were  de- 
nounced by  acts  of  Parliament,  as  "  the  very 
pompes  of  the  Divell.'** 

As  legal  colleges  or  universities  It  would 
appear  that  the  Inns  of  Court  were  chiefly 
deficient  in  the  want  of  a  general,  comprehen- 
sive and  systematic  course  of  instruction.  The 
course  was  essentially  practical — exclusively 
and  distinctively  Euglish.  The  main  purpose 
was  instruction  in  the  common  law  and  its 
statutable  modifications  and  additions.  It  must 
have  been  contemplated  that  much  the  greater 
part  of  a  legal  education  should  be  acquired  in 
other  modes  than  from  the  brief  readings  and 
occasional  mootings.  Accordingly,  the  custom 
of  reading  in  attorney's  offices  or  with  a  barris- 
ter or  private  tutor  has  long  prevailed  in 
England.  It  is  called  by  Lord  Campbell  "  the 
pupi  Using  system,"  which  is  much  the  same  as 
reading  in  lawyers'  offices  in  this  country, 
although  the  pupil  is  in  chambers  at  one  of 
the  Inns  of  the  Court. 

The  Inns  of  Court  maintained  their 
primary  and  leading  character  as  mainly  in- 
tended for  legal  instruction  until  the  16th 
century  when  they  became,  as  we  have  said, 
places  of  gayety  and  revelry.    Their  efficiency 


*  The  Osar  of  Masoovy,  Peter  the  Great,  was  present 
at  the  Christmas  revels  in  the  Temple,  1097-8.  The 
last  of  the  revels  in  the  Inns  of  Court  took  place  in 
the  Inner  Temple  Hall,  on  the  elevation  of  Mr.  Talbot 
to  the  woolsack,  in  1733."— i\saroe,i>.  12B. 


as  semizuLries  of  instruction  declined,  and  b  ' 
the  middle  of  the  17th  century  the  instni^.t.-: 
in  them  was  nominal,  the  real  instruction  be  jl~ 
chiefly  conducted  in  private  offices.  It  i$  :^' 
in  our  own  time  that  the  original  fanction  :'■ 
the  Inns,  as  a  place  of  legal  instnction,  'si. 
been  restored.  In  1852  the  four  Inns  actia? :: 
concert  jointly  established  an  uniform  sv.-t.:: 
for  the  legal  education  of  the  students,  a&l  '■ 
that  end  created  five  professorships,  id 
students  were  required  as  a  cooditioD  ■■■• 
eligibility  to  be  called  to  the  bar,  to  sttend  t^- 
one  year  the  lectures  of  two  of  the  readers  or 
if  this  were  not  done  to  pass  a*8ati6fact4)rT  pub- 
lic examination  *  The  readerships  are  n^-- 
by  eminent  jurists  and  the  prescrib*9d  course :: 
instruction  is  minute  and  compreh-ensiTe.  !• 
is  gratifying  to  know  that  portions  of  the  d^- 
mentaries  of  Chancellor  Kent  and  Mr.  ter^t 
Story  are  among  those  works  which  the  stcdctti 
are  expected  to  read. 

The  legal  character  of  the  Inns  of  Cocrt  his 
been  clearly  ascertained  by  numerouB  dc> 
sions-t  The  adjudged  cases  establish  um;  !»> 
lowing  points :  The  Inns  are  voluntary  80cier.e« 
and  not  corporations ;  they  have  no  charter?. 
either  from  the  Crown  or  ParHament  Tter 
are  self-governed.  The  courts  cannot  intcntrs 
with  the  internal  management  of  their  aclurs. 
In  respect  of  their  acts  or  orders  affectCf 
members  they  are  not  subject  to  the  jurisdicticc 
of  the  Courts  of  Westminster  Hall  procecJicg 
according  to  the  common  law.  They  catn- 
be  compelled  by  mandamut  or  otherwise  w 
admit  persons  to  become  students  or  mcmt-^s 
of  the  society  with  the  view  of  being  called  •• 
the  bar.    This  rests  alone  with  the  society 

"» In  1872  an  enlarged  and  amended  seheme  of  \^ 
eidnoation  was  promnlgated  by  the  four  Inu  ^^ 
nAW  beinff  carried  into  execation. 

t  The  principal  esses  eoncemins  the  legal  contr^s 
Idea  and  powers  of  the  Inns  of  Court  and  theciies' 
of  Judicial  control  over  them,  in  jBootww'*  <.f 
March  Rep. ;  Tawntliend^t  cow,  2  T.  Ra.^iDOQ(i'  ^^ 
lUhutraw  v.  Brewery  Abridg.  Cajses  in  EqaiH  '^, 
Haai^t  caw)  {Rex  v.  Orvty**  Inn).  1  Doofflas,^  ^-*^ 
Eoeelvn  v.  JordeU,  4  CampbeU.  305;  1  Starkie  Rer 
U8;  Tfoo&r't  com,  4  Bam-  &  Cress.,  855;  i/®' 
Hixroeth  18  East,  197.  In  Ban't  cwej  *«P"'  ^' 
Jodses  sustained  the  Benchers  of  Gray's  Ino  ic  ^ 
ftiaing  to  caU  Mr.  Hart  to  the  bar,  for  the  rcijcc. 
among  others,  that  he  had  knowingly  become  secnn^ 
for  money  borrowed  of  othera  to  a  much  V^^ 
am  Qunt  than  he  was  able  to  answer* 
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When  admitted  as  members  the  Yisitorial 
power  of  the  judges  attaches,  and  the  action  of 
the  society  in  refusing  to  call  a  member  to  the 
bar,  or  in  expelling  him  from  the  society,  or  in 
depriving  him  of  his  gown,  t.e.,  disbarring  him, 
may  be  reviewed  by  the  judges  on  an  appeal^ 
but  no  other  mode,  against  the  orders  com- 
plained of. 

The  power  to  call  members  to  the  bar  seems 
not  to  be  oppressively  or  illiberally  exercised, 
since  it  appears  that  during  a  period  of  twenty 
years  only  three  students   had  been   refused 
admission  to  tbe  bar  by  the  Four  Inns  of  Court. 
The  most  important  faculty  which  the  Inns 
exercise  is  the  exclusive  power^  as  legal  colleges,* 
to  confer  the  degree  of  Barruier'at'law  or  Coun- 
selor, which  is  an  indispensable  qualification  to 
practice   in   the    courts    of   common  law.    A 
barrister  can  be  created  in  no  other  way  than 
by  a  call  by  one  of  the  four  Inns  of  Court.    He 
cannot  be  created  by  letters  patent,  or  admitted 
as  with  us,  by  the  authority  of  the  court.    The 
Inns  of  Court  are  thus  independent  of  royal  or 
executive  power,  and  no  person  called  to  the 
bar  is  indebted  for  the  st&tion  to  any  authority 
except  the  governing  body  of  the  Inn  of  Court 
to  which  he  belongs.    To  this  cause  has  been 
attributed  the  spirit  of  independence,  which  in 
the  history  of  constitutional  liberty,  has  been 
60  often  displayed  by  the  Inns  of  Court,  and 
which  has  at  all  times  characterized  the  mem- 
bers of  the  bar,  in  asserting  legal  rights  com- 
mitted to  their  advocacy  or  defence.  "  Rare  Ben 
JonsoD,"  who  it  is  said  assisted  his  step-father 
a  bricklayer,    in    erecting,    in    the    reign    of 
£lizab<:th,  a  wall  for  Lincoln's  Inn,  dedicated  a 
pUyf  <>to  the  noblest  nurseries  of  humanity 
and  liberty,  the  Inns  of  Court." 

A  person  who  contemplates  a  call  to  the  bar 
is  required  to  be  admitted  as  a  student,  that  is, 
to  become  a  member  of  one  of  the  Four  Innsi 
^hich  any  person  of  respectable  character  and' 
attainments  has  no  diJQ&culty  in  doing,  to  dine 
in  the  common  hall  of  the  Inn  a  few  days  in 

*  Blaekatone  styles  the  Inns  of  Court  as  our  Judicial 
l^niTer8ityaCom.,23):  and  Lord  Coke  in  a  passage 
before  qaoted,  styles  them  the  "  foure  famous  and 
renowned  colleges  or  houses  of  Court,"  which  "  al- 
together doe  make  the  most  famous  Uniyersitie  for 
tbe  profession  of  law,  onely,  that  is  in  the  world,  and 
advanoeth  iUelf  above  all  others." 

t "  Erery  Man  out  of  his  Humour." 


the  coarse  of  every  term,  that  he  may  be  seen 
and  known ;  and  if  unfit  the  more  readily  de- 
tected  before  his  final  application  to  bo  called 
to  the  bar ;  to  keep  in  this  manner,  ordinarily^ 
twelve  terms;  and  in  addition,  under  regula- 
tions before  mentioned,  the  lectures  of  the 
readers,  or  professors,  in  the  Inn,  or  in  lieu  of 
such  attendance,  satisfactorily  to  pass  a  public 
examination.  Having  complied  with  these 
conditions,  the  student  or  member  is  eligible 
to  be  called,  and  unless  some  good  reason 
appears,  is  called  to  the  bar. 

From  this  brief  sketch,  it  will  be  perceived 
that  the  Inns  of  Court  are  tut  generis  in  their 
character.  Within  them  are  collected  the  great 
body  of  the  profession  in  England.  The  present 
membership  of  the  four  Inns  is  about  8,000,  of 
whom  6,000  are  barristers,  and  the  rest  students. 
This  legal  community  in  all  its  professional 
relations  is  governed  by  its  own  officers,  laws 
and  usages.  The  chambers  are  let  to  students 
and  barristers.  The  latter  have  their  offices  in 
them.  Uximarried  members  attended  by  ser- 
vants frequently  live  within  them,  and  at  their 
option  take  their  meals  in  the  dining-hall  of  the 
Inn.  Each  inn  has  not  only  its  kitchen,*  > 
bat  its  chapel ;  not  only  a  complete  library,  but 


*  "In  all  the  Inns  of  Court  and  Chancery  the  impor- 
tant concern  of  eating  and  drinking  seems  to  have 
occupied  the  meet  attention ;  instruction,  such  as  it 
was,  (consisting  of  public  readings  or  lectures,  and  the 
mootings,  or'arguing  of  cases)  was  a  secondary  object." 
—Berhert :  Inns  of  Court,  p.  223. 

"  Another  apartment  [of  Lincoln's  Inn]  forming  an 
essential  appendage  to  all  collegiate  establishments, 
and  without  which  even  the  splendid  Hall  would  be 
only  suited  for  the  imaginary  feast  of  the  Barmecide, 
is  the  kitchen— 46  feet  square  and  20  feet  high  :  and 
connected  with  t^e  kitchen  are  cellars  capable  of  hold- 
ing upwards  of  one  hundred  pipes  of  wine,  and  abore 
thesei  butlers'  pantiiesi"  eta.-^SpiUmry :  Lincoln** 
/nn,i>.  120. 

'<In  term-time  Mr.  Pen  showed  a  most  praise- 
worthy regularity  in  performing  one  part  of  the  law 
student's  course  of  duty,  and  eating  his  dinners  in  the 
Hall.  Indeed,  that  Hall  of  the  Upper  Temple  is  a 
sight  not  uninteresting,  and  with  the  exception  of  some 
trifling  improrementa  and  anachronisms  which  have 
been  introduced  into  the  practice  there,  a  man  may 
sit  down  and  fancy  that  he  Joins  in  a  meal  of  the 
seventeenth  century.  The  bar  hare  their  messes,  the 
students  their  tables  apart ;  the  benchers  sat  on  a  high 
table  on  the  raised  platform,  surrounded  by  pictures'  of 
judges  of  the  law  and  portraits  of  royal  personages 
who  have  honoured  its  festivities  with  their  presence 
and  patronage."— TAodbtroy:  Psiu2eanw>  Chap.  XT/X* 
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an  ample  dlning-hall  and  elega&t  dnwing-room, 
adorned  with  the  busts  and  portraits  of  its  emi- 
nent members.  Each  member  is  thus  within 
the  eye,  and  in  a  degree  under  the  ftatemal 
guardianship,  of  all  the  others ;  and  heretofore, 
however  it  may  be  under  recent  regulations, 
Benchers,  Barristers  and  Students  hare  partici- 
pated in  the  educational,  as  well  as  the  social, 
life  of  the  Inn. 

Westminster  Hall  had  been  built  by  William 
Bufas,  (A.  D.  1087-1100)  more  than  a  century 
before  the  above-mentioned  clause  in  'Magna 
Charta  required  the  court  of  common  pleas  to 
be  held  **  in  some  certain  place."  It  was  origin- 
ally built  as  an  annex  to  the  King's  palace  of 
Westminster,  and  its  earlier  uses  seem  to  have 
been  for  royal  ceremonies  and  festivities.  Pro- 
bably before  Magna  Charta  the  « Aula  Regia " 
had  its  principal  seat  in  Westminster  Hall ;  but 
alter  Magna  Charta^  and  probably  in  consequence 
of  it,  it  is  certain  that  Westminster  Hall  became 
the  seat  of  the  great  Judicial  courts,  including, 
for  a  long  period,  the  Court  of  Chancery,  after 
its  establishment  as  a  distinct  jurisdiction.  It 
has  never  wholly  ceased  to  be  used  as  the  place 
where  the  coronation  banquets  of  the  English 
monaichs  have  been  solemnised  with  the  accus- 
tomed splendor,  and  as  the  place  for  the  trial  of 
peers,  and  of  official  personages  charged  with 
great  crimes  and  misdemeanors.  But  its  dis- 
tinctive character  has  been  acquired  in  conse- 
quence of  having  been  for  centuries  the  seat  of 
the  great  courts  of  justice  of  the  realm. 

Among  the  most  finished  pieces  of  word- 
painting  in  the  language,  is  Lord  Macaulay's 
well  known  reference  to  the  main  hall  as  the 
place  for  the  trial  of  the  Impeachment  of  War- 
ren  Hastings.  You  recall  his  words :  "  The 
place,"  he  says,  *<  was  worthy  of  such  a  trial.  It 
was  the  great  hall  of  William  Bufus,  the  hall 
which  had  resounded  with  acclamations  at  the 
inauguration  of  thirty  Kings ;  the  hall  which 
had  witnessed  the  just  sentence  of  Bacon,  and 
the  just  absolution  of  Somers ;  the  hall  where 
the  eloquence  of  Stafford  had  for  a  moment 
awed  and  melted  a  victorious  party  inflamed 
with  just  resentment ;  the  hall  where  Charles 
had  confronted  the  high  court  of  justice  with 
the  placid  courage  which  has  half  redeemed  his 
fiona."  The  great  Essayist  by  his  love  of  dram- 
atic effect,  and  by  his  immediate  subject  which 
WM  the  trial  of  the  extraordinary  man  to  whose 


valor  and  genius  Britain  %  monarch  owes  to-day, 
her  title  of  "  Empress  of  India^"  and  her  role 
over  the  275,000,000  of  her  Indian  subjects,  over- 
looked the  less  striking,  but  after  all  the  chi^ 
glory  of  the  place,  as  the  sooroe  whence  Eng- 
lish Justice  for  more  than  aiz  centuries  has  gone 
forth  in  its  silent  but  ezhanstless  flow,  to  the 
<<  business  and  bosoms"  of  men,  throughout  the 
entire  realm,  and  whose  principles  are  the  rick 
inheritance  of  all  English  speaeking  people  in 
every  part  of  the  globe. 

When  Westminster  Hall  is  mentioned,  the 
world  thinks  of  it  as  the  seat  of  the  Judicial 
Courts  and  the  fountain  of  English  Justice.  Its 
permanent  glory  is  derived,  not  from  conmation 
banquets  or  the  imposing  spectacle  of  an  occa> 
sional  State  trial,  but  because  it  is  indissolubly 
associated  with  the  history  and  development  ol 
the  English  law,  with  the  renown  of  great 
judges,  with  the  fame  of  learned  lawyers  and 
eloquent  advocates. 

Peter  the  Great,  visiting  Westminster  Hall  in 
term  time,  was  struck  with  the  throng  of  men 
in  wigs  and  gowns  crowding  the  hall,  and  upon 
being  informed  that  they  Vere  lawyers,  exclaim- 
ed, ^  Lawyers  1  Why,  I  have  only  Iim  in  all  my 
dominions,  and  believe  I  shall  hang  one  of  tiiem 
the  moment  I  get  back."  Lawyeca  and  judges 
belong  to  a  free  people,  and  there  was  not  then, 
and  there  is  not  now,  in  all  the  wide  and  bazien 
expanse  of  despotism  between  the  Crimea  and 
Siberia,  any  such  monument  to  the  glory  of 
the  Bussias  as  Westminster  Hall. 


GENERAL  NOTES, 

The  oldest  judge  upon  the  English  bench, 
Sir  Fitsroy  Kelly,  completed  his  eighty-second 
year  on  Wednesday,  October  9. 

The  mortality  returns  for  England  and  Wales 
in  the  year  1876  record  the  death  of  183  men 
and  409  women  registered  aa  96  years  old  and 
upwards  when  they  died.  Fourteen  of  the 
men  had  reached  100  or  upwards,  and  one  who 
died  at  Mountain  Ash,  was  106.  Forty-three  of 
the  women  had  completed  a  century  of  life  or 
more,  and  one  who  died  at  Sedgefield,  in  Dur- 
ham, was  108  years  old.  Their  respective  ages 
were  : — Four  men  and  twenty-one  women,  100 
years  ;  two  men  and  seven  women,  101 ;  five 
men  and  four  women,  102  ;  two  men  and  three 
women,  103;  two  women,  104;  three  women, 
105 ;  one  man  and  two  women,  106 ;  and  one 
woman,  108.  Six  of  the  persons,  one  male  and 
five  females,  who  had  reached  100  or  upwards, 
died  in  the  London  distiicta. 
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SECURITY  FROM  INSOLVENTS. 

Three  decisions  have  been  recently  g^ven 
which  throw  light  on  the  latter  part  of  Section 
39  of  the  Insolvent  Act.  This  section  gives 
the  assignee  the  exclusive  right  to  sue  for  the 
recovery  of  all  debts  due  to  the  insolvent,  and 
to  take,  both  in  the  prosecution  and  defence  of 
all  suits,  all  the  proceedings  that  the  insolvent 
might  have  taken  for  the  benefit  of  the  estate. 
The  assignee  "  may  intervene  and  represent  the 
insolvent  in  all  suits  or  proceedings  by  or 
against  him,  which  are  pending  at  the  time  of 
his  appointment;"  and  the  section  then  pro- 
ceeds to  enact  that  <*  if  after  an  assignment  has 
been  made,  or  a  writ  of  attachment  has  issued 
under  this  Act,  and  before  he  has  obtained  his 
discharge  under  this  Act,  the  insolvent  sues 
out  any  writ,  or  institutes,  or  continues  any 
proceeding  of  any  kind  or  nature  whatsoever, 
be  shall  give  to  the  opposite  party  such 
security  for  costs  as  shall  be  ordered  by  the 
Court  before  which  such  suit  or  proceeding  is 
pending,  before  such  party  shall  be  bound  to 
appear,  or  plead  to  the  same,  or  take  any 
further  proceeding  therein."  It  is  this  clause 
which  the  Courts  have  had  to  interpret  in  the 
decisions  referred  to. 

The  first  case  was  that  of  Maekinnon  j* 
Thompson,  decided  by  the  Court  of  Queen's 
Bench  in  Appeal  at  Montreal,  noted  on  page 
494.  In  this  case  Maekinnon  had  been  con- 
demned in  the  Court  below,  and  desired  to 
appeal  from  the  judgment.  But  in  the  mean- 
time the  plaintiff  had  become  an  insolvent,  and 
the  defendant  naturally  wished  for  security  for 
costs  in  the  event  of  his  getting  the  judgment 
set  aside.  The  assignee,  it  will  be  noticed, 
"  may  "  intervene,  but  is  not  compelled  to  do 
Bo.  Where  he  does  not  choose  to  do  so,  the 
opposite  party  is  left  with  the  insolvent  as  his 
adversary.  The  Court  of  Appeal  unanimously 
held  in  the  case  cited,  that  the  appellant  was 
not  entitled  to  exact  security  from  the  insol- 
vent, 80  long  as  the  latter  was  not  taking  any 
proceeding  to  push  on  the  case. 


Two  other  decisions  by  the  Superior  Court  at 
Montreal  are  noted  in  the  present  number  of 
this  journal.  In  Marais  ▼.  Brodeur^  an  action 
on  a  note.  Judge  .  Jett6  held  that  an 
insolvent  (the  maker,  not  sued)  may  intervene 
in  the  case  simply  to  take  up  the  fait  et  cause  of 
the  defendant,  who  was  the  endorser,  and  defend 
himself  from  liability,  without  giving  security 
to  the  plaintiff.  In  the  other  case,  Beautoleil 
V.  Bourgoifij  the  same  Judge  held  that  an  in- 
solvent defendant,  who  has  filed  an  opposition 
to  a  judgment  against  him,  cannot,  without 
giving  security,  call  upon  the  plaintiff  to 
declare  whether  he  admits  or  contests  the 
opposition. 

These  decisions  are  important  because  we 
do  not  notice  any  reported  cases  bearing  upon 
the  clause  in  question.  Mr.  Clarke,  in  his 
interesting  work,  mentions  the  case  of  Lee  v. 
MoffaUf  6th  Upper  Canada  Practice  Reports, 
p.  284,  in  which  an  insolvent,  who  filed  a  bill 
to  set  aside  an  attachment,  and  made  the 
assignee  a  defendant,  was  required  to  give 
security  for  the  assignee's  costs ;  but  the  point 
there  was  obviously  different. 


MOOT  COURTS. 


We  are  pleased  to  notice  that  the  system  of 
Moot  Courts,  as  commonly  practised  in  the 
law  schools  of  the  United  States,  is  being 
introduced  into  the  McGill  Faculty  of  Law ; 
and  although  the  innovation  is  made  by  the 
students  themselves  we  understand  that  tbe 
project  receives  the  hearty  endorsation  of  the 
Faculty.  <<Mootings"  have  been  found  by 
experience  to  be  a  valuable  aid  in  producing 
good  pleaders,  and  we  trust  that  the  efforts  of 
the  promoters  to  give  our  students  the  advan- 
tages of  the  exercise  may  be  successfrd. 


TBE  BALLOT 


In  the  case  of  ballot-box  stuffing,  in  which 
Forget  and  five  others  were  accused  of  putting 
illegal  ballots  into  a  ballot-box  and  taking 
legal  ballots  out.  Judge  Ramsay  pre&ced  his 
address  to  the  Jury  with  some  observations  re- 
garding the  ballot.  «  With  a  laudable  desire  to 
put  an  end  to  all  election  frauds  and  all  acts  of 
an  improper  influence,"  the  Judge  observed, 
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<<the  Legislature  of  this  country  has  heaped 
repressive  statute  on  statute  until ,  at  last, 
we  have  arrived  at  this  ingenious  contrivance, 
the  ballot-box.  It  is  vecy  curious,  indeed,  that 
practical  men  such  as  our  legislators  generally 
are,  should  have  required  the  test  of  actual 
experience  to  apprise  thenoi  of  the  danger  of  this 
peculiar  aud  very  un-English  moile  of  ascertain- 
ing the  public  will.  The  principle  of  the  ballot 
box  has  been  long  discussed.  Ffty  years  ago,  the 
very  inconvenience  which  we  find  now  before  us, 
and  which  has  kept  us  here  so  many  days,  was 
foretold.  It  is  impossible  to  conceive  that 
members  of  Parliament  were  convinced  that  so 
absurd  a  scheme  could  lead  to  any  good  result. 
The  only  way  we  can  account  for  its  having  been 
admitted  in  England  and  here  is  that  members 
of  the  Legislature  yielded  to  outside  pressure 
and  were  afraid  to  say  what  they  really  thought, 
for  fear  of  being  accused  of  a  desire  to  favor 
election  frauds.  But  no  accusation  could  be 
more  unfounded,  for  they  are  the  very  people 
who  suffer  most  acutely  from  such  frauds." 

The  ballot  system  is  open  to  very  serious  ob- 
jections. Not  least  among  them  is  that  it  may 
affect  and  even  reverse  the  real  expression  of  the 
electoral  mind,  because  so  many  ballots  marked 
with  honest  intentions  may  be  thrown  out  for 
informalities  as  actually  to  change  the  result  of 
the  election.  The  counting  by  a  large  number 
of  persons,  styled  deputy  returning  officers,  can 
never  be  very  safe  or  satisfactory.  The  system 
becomes  still  more  obnoxious  when  it  is  found 
to  open  the  door  to  such  gross  frauds  as  were 
detected  in  the  Jacques  Cartier  election.  But 
on  the  other  hand,  it  must  be  admitted  that  it 
does  away  with  a  great  deal  of  the  excitement 
that  used  to  attend  elections.  People  do  get 
excited  still,  but  it  is  excitement  after  the  result 
is  proclaimed,  and  does  not  lead  them  to  inter- 
fere  with  the  progress  of  the  voting. 


REPORTS  AND  NOTES  OF  CASES. 


SUPERIOR  COURT. 

Montreal,  Nov.  13,  1878. 

JBTTfe,  J. 

Mabais  v.  Brodbub,  and  Bbodbub,  intervening. 

Intervention — Security /or  Costs'— Art.  29,  C.  C. — 
Insolvent  Actj  1875,  Sect.  39. 
An  intervening  party  residing  beyond  the  limits  of 


the  Province,  and  an  infiolvent  under  the  losolv^at 
Act,  who  intenrenes  merely  as  the  tfaraut  of  tht 
defendant  and  for  the  porposte  of  taking  op  th«/'>-i^ 
et  cause  of  the  latter  and  defending  the  action  brougbt 
against  him,  is  not  bound  to  give  security  for  eoft?. 

The  intervening  party,  who  was  the  maker 
of  a  note  on  which  the  defendant  was  entd  as 
endorser,  desired  to  intervene  for  the  purpose  of 
taking  up  the  /<Ut  et  cause  of  defendant  acti 
showing  that  the  note  was  given  without  con- 
sideration. 

The  plaintiff  asked  that  the  intervtmmg 
party  be  ordered  to  give  security  for  costi^  boUj 
as  being  domiciled  in  the  United  States,  and  a^- 
being  an  nndischaiged  insolvent. 

The  Court  held  that  Art.  29  of  the  Code  did 
not  apply  to  a  case  like  this,  where  a  debtor 
simply  sought  to  defend  himselt  And  so  long 
as  he  was  merely  on  the  defensive  section  39 
of  the  Insolvent  Act  did  not  apply. 

Motion  rejected. 
Bertrand  for  the  plaintiff. 
Ouimet  j*  Co.  for  the  defendant  and  interven- 
ing party. 


Bbaubolbil  v.  Bourooim  et  al.,  and  Boubgout  et 

al.,  opposants. 

Security /or  Cost* — Insolvent  Act,  S.  39 — 
Opposition. 

A  defendant  who  has  become  an  insolvent  under  thr 
Insolvent  Act,  cannot  call  on  the  plaintiff  to  declHiv 
whether  he  admits  or  contests  an  opposition  filed  by 
him  t4>  the  execution  of  a  judgment  against  him, 
without  giving  security  for  costs. 

The  plaintiff  being  called  upon  to  declare 
whether  he  admitted  or  contested  the  oppo»- 
tion,  moved  that  the  opposants  be  previously 
required  to  give  security  for  costs,  they  having 
become  insolvent  since  their  opposition  was 
made.  The  opposition,  which  was  made  by  the 
defendants,  sought  to  set  aside  tlie  seizure,  for 
irregularities  in  the  bailiff's  proceedings. 

The  opposants  objected  that  being  defend- 
ants they  were  not  bound  to  give  security. 

JiTTft,  J.,  held  that  as  the  opposants  were 
endeavoring  to  force  the  plaintiff  to  proceed, 
Sect.  39  of  the  Insolvent  Act  applied. 

Motion  granted. 

Geofrion  ^  Co,  for  plaintiff. 

Loranger  ^  Co.  for  defendants  and  opposants. 
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Montreal,  Nov.  11,  1878. 

TORRAHOS,  J. 

MoCallum  v.  Habwood  et  al. 

Peremption — Elected  Domicile — Service. 

An  action  was  pending  in  the  District  of 
Montreal,  and  no  proceedings  having  been 
taken  for  three  years,  the  defendant  moved  for 
p^emption  tPinatanee.  The  plaintiff's  attorney 
ad  liUm  resided  in  an  adjoining  district,  and  the 
service  was  made  personally  npon  him  there. 
Held,  that  this  was  a  good  service,  though  the 
plaintiff's  attorney  had  elected  a  domicile  in  the 
District  of  Montreal  where  service  could  be 
made. 

Peremption  granted. 

Trenholme  for  plaintiff. 

Bowie  for  defendant  Harwood. 


Montreal,  Nov.  13, 1878. 
torbanojb,  j. 
Pbehticb  v.  Tub  Graphic  Company. 

Security  f&r  CoaU— -Temporary  Abeence — C.  O.  29. 

Heldt  that  a  plaintiff  temporarily  non-residoot  will 
not  be  held  to  give  security  for  co0t9  under  C.  G.  29; 
the  Court,  before  ordering  security,  must  be  satisfied 
that  the  non-residence  is  more  than  temporary. 

Tobbangb,  J.,  in   rejecting    the   motion    for 

security,  referred  to  a  case  of   Cole  v.  BealCf  7 

Moore  613,  in  which  Lord  Chief  Justice  Dallas 

said  "  that  it  was  incumbent  on  a  defendant  to 

make  out  a  clear  case  of  permanent  residence 

abroad,  either  actual  or  intended,  to  entitle  him 

to  call  on  the  plaintiff  to  give  security  for  costs, 

and  that  an  ajfidavit  founded  on  a  mere  belief 

was  not  sufficient  for  this  purpose.*' 

Motion  rejected. 
J.  L.  Morris  for  plaintiff. 
S.  Bethuncy  Q.  (7.,  for  defendants. 


Montreal,  Nov.  18,  1878. 

TOBRANCB,  J. 

BoDSQCKT  V.  Brown. 

Review — Deposit, 

Held,  that  a  party  inscribing  in  review  is  entitled  to 
a  return  of  the  deposit  so  .soon  as  the  judgment  has 
been  reversed  in  his  favor. 

The  plaintiff,  inscribing  in  review,  having 


obtained  a  reversal  of  the  judgment,  moved  for 
an  order  upon  the  Prothonotary  to  return  the 
deposit. 

The  Prothonotary  objected  that  15  days  had 
not  elapsed  since  the  date  of  the  judgment  j 
and  further  that  he  was  not  bound  to  return  the 
deposit  until  it  was  established  that  the  defend- 
ant would  not  appeal  to  the  Queen's  Bench,  or 
until  that  Court  had  confirmed  the  judgment 
in  Beview. 

ToRRAHOB,  J.,  granting  the  plaintiff's  motion, 
said  that^  desirous  of  securing  uniformity  in 
the  holdings  of  the  Court,  he  had  conferred 
with  his  brother  Judges,  and  had  also  commun- 
icated with  the  Chief  Justice  at  Quebec.  The 
Prothonotary  of  the  District  of  Quebec  inform- 
ed the  Chief  Justice  that  his  practice  was  to 
return  the  deposit  without  delay  as  soon  as  the 
inscribing  party  had  succeeded  in  Beview. 
The  Judges  in  Montreal  were  all  agreed  that 
the  deposit  should  be  returned. 

Motion  granted. 

P.  H,  Roy  for  plaintiff. 


A  GLIMPSE  OF  THE  COURTS   IN  RIO 

DE  JANEIRO. 

While  in  Bio  de  Janeiro  last  August  I  visited 
the  courts  of  justice.  My  friend  first  took  me 
to  a  judge  at  Chambers.  T.lie  audience  room  is 
very  neatly  furnished  :  the  entrance  is  through 
curtain  doorways,  and  there  is  no  slamming  nor 
squeaking  of  doors ;  all  is  quiet  and  decorous 
and  comfortable ;  a  portrait  of  the  Emperor  of 
Brazil  hangs  over  the  judge's  chair :  this  couit 
corresponds  to  the  Special  Term  of  the  New 
York  Supreme  Court ;  the  judge  tries  the  cause, 
in  the  first  instance,  without  a  jury  ;  a  jury  is 
only  employed  here  in  criminal  cases,  never  in 
civil.  The  courts,  as  a  rule,  are  in  poor  build- 
ings, but  have  pleasant  suites  of  rooms.  The 
Supreme  Court  of  the  Empire  is  a  Court  of 
Appeal  *,  it  never  tries  cases,  but  only  reviews 
them,  and  confirms  them  or  sends  them  back  for 
new  trial.  There  is  an  intermediate  court  called 
the  Court  of  Appeals,  which  hears  the  first 
appeal  from  the  trial  judge.  I  saw  the  Supreme 
Court  sitting;  there  are  seventeen  judges,  all 
old  men,  wearing  heavy  cloth  gowns,  and  each 
one  with  a  snuff-box  and  large  colored  silk  hand- 
kerchief before  him ;  they  sit  around  one  large 
table,  the  chief  justice  at  the  head,  and  hanging 
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above  him  a  portrait  of  the  Emperor  in  militaiy 
costume,  ^hese  judges  arg^e  with  each  other, 
in  banc,  upon  printed  appeal  books ;  they  seem 
to  take  sides  like  counsel,  differing  warmly. 
Each  case  is  decided  by  a  majority  vote.  In 
this  court  there  is  no  oral  argument  by  counsel 
allowed,  except  in  kabecu  corpui  cases  *,  all  others 
are  submitted  on  printed  points,  and  no  counsel 
are  present.  Lawyers  are  divided  into  solicitors 
and  counsellors ;  the  latter  must  be  doctors  or 
bachelors  of  law  ;  a  doctor  or  bachelor  may  be 
a  solicitor,  but  not  vice  versa ;  doctor  is  a  merely 
honorary  title ;  but  only  a  doctor  can  wear  a 
ring  with  a  ruby  in  it,  on  the  third  finger  of  the 
left  hand.  A  doctor  of  medicine  can  wear  an 
emerald  ring. 

Solicitors  study  five  years  for  their  degree  of 
bachelor,  and  must  wait  three  years  more  for  the 
degree    of  doctor.     I  visited  the  Orphans',  or 
Probate  Court ;  the  crier  seemed  to  do  most  of 
the  business  there.  There,  too,  is  a  portrait  of  the 
Emperor  over  the  judge's  head.    Then  I  went 
to  the  Police  Court,  and  witnessed  the  jury  trial 
of  a  negro  slave,  accused  of  assault  with  intent  to 
kill.    The  district  attorney  made  a  fine  speech, 
very  well  delivered ;  he  was  dressed  in  a  silk 
gown  or  surplice,  with  a  long  lace  tie  with  broad 
ends  ;  he  acted  well ;  and  with  his  cast  of  fea- 
ture, and  style  of  insinuating  to  the  jury,  would 
make  a  splendid  lago.    There  are  two  district 
attorneys  in  Rio,  each  getting  $2,000  a  year,  and 
working  every  other  month ;  in  their  off  months 
they  can  practice  for  themselves.    When  the 
witness  for  the  prosecution  was  sworn  every 
person  in  the  court  room  rose,  to  show  respect 
for  the  oath.    The  judge  wears  a  heavy  cloth 
gown.    There  is  no  portrait  of  the  Emperor  in 
this  court ;  where  the  jury  exist  the  people  rule. 
It  was  a  good  looking  jury.    Only  o^e  witness 
was  called  for  the  prosecution  ;  as  he  told  what 
he  saw  of  the  assault,  the  accused  hung  his  head 
and  looked  guilty ;  his  counsel  was  paid  by-  his 
owner,  probably  $250.  The  defence  did  not  cross- 
examine  nor  produce  any  witness  in  this  case. 
The  district  attorney,  when  addressing  the  jury, 
stood  by  the  side  of  the  judge.    The  prisoner's 
counsel  stands  in  a  detached  pulpit,  at  the  oppo- 
site end  (from  the  judge )  of  the  table,  where  the 
jury  sit.    I  was  told  that  this  gentleman  before 
me  was  the  best  criminal  lawyer  in  Rio.    He 
lately  received  one  fee  of  $10,000  to  defend  an 
accused  planter.    He  certainly  made  a  splendid 


speech  in  this  case,  which  I  easily  understood, 
even  with  my  limited  knowledge  of  Portuguese^ 
because  of  his  deliberate,  rotund  and  finished 
delivery.  It  was  a  magnificent  speech  as  a 
piece  of  oratory.  He  began  by  saying  that  this 
is  not  a  trial  of  the  accused  by  his  peers,  ^  for 
you  are  freemen  and  gentlemen,  but  the  prison- 
er is  a  miserable  slave ;  therefore,  stamp  on  him ! 
Crush  himl  Give  a  great  victory  to  progress 
and  civilization  by  taking  vengeance  on  this 
poor  serf  1  Vengeance,  for  what?  Because  when 
he  was  struck,  he  struck  in  return.  But  you  are 
not  his  peers;  he  has  no  wife— he  can  have 
none;  tear  his  woman  from,  his  arms — treat 
them  like  beasts  I  He  has  children — ^but  they 
are  not  his  by  law ;  away  with  him  to  prison  for 
twenty  years,  for  what  can  a  slave's  unlawful 
children  care  for  him  ?"  It  was  fine.  Then  he 
attacked  the  indictment^  or  accusation,  and 
finally  settled  down  to  lead  the  jury  quite  away 
from  the  actual  issue  and  to  interest  them  in 
side  points.  But  all  in  vain.  The  stupid  negro 
sitting  there  hanging  his  head  was  too  heavy  a 
weight,  and  the  jury  brought  him  in  guilty,  and 
fixed  the  sentence  (which  duty  here  devolve* 
upon  them)  at  the  full  term,  twenty  years  at 
hard  labor,  as  asked  by  the  public  prosecutor, 
and  the  owner  lost  her  slave  and  her  expenses. 
One  of  the  pleasantest  features  in  the  Brazi- 
lian court  rooms  was  the  courtesy  and  consider- 
ation for  each  other  on  the  part  of  the  gentlemen 
of  the  bar ;  it  was  a  delightful  contrast  to  the 
jostling  and  disrespect  which  prevail  in  New 
York  city,  in  crowded  chambers  especially. — 
G^o.  W.  Van  Sicklsb  in  Albany  Law  Joumai. 


RECENT  UNITED  STATES  DECISIONS. 
[Conoladed  from  p&<e  5401. 

Illegal  Contract. — 1.  By  an  agreement  between 
A.  and  B.  Coal-mining  Companies,  B.  agreed  to 
take  at  a  fixed  price  all  the  coal  which  A.  might 
wish  to  send  to  a  certain  district,  not  exceeding 
a  certain  amount  per  month,  which  amount  was 
much  less  than  A. 's  monthly  produce;  and  A. 
agreed  to  sell  no  coal  to  any  other  party  to  come 
into  that  district.  Ileldy  that  the  contract  was 
unlawful  as  in  restraint  of  trade  ;  that  it  was 
entirt^;  and  that  the  promises  were  dependent  ; 
and  that  A.  could  not  recover  the  price  of  coal 
delivered  under  the  contract,  though  it  had 
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refused  to  carry  out  the  contract  fallj. — AmoU 
T.  PitUton  ^  Elmira  Coal  Co.,  68  N.Y.  558. 

2.  Defendants  covenanted,  in  consideration  of 
$50,  to  dig  a  ditch  through  plaintiff's  land,  and 
also  to  cause  proceedings  to  be  stayed  on 
an  indictment  pending  against  plaintiff  for 
creating  a  nuisance.'  ffeld,  that  the  whole  cov- 
enant was  unlawful,  and  that  no  action  would 
lie  for  a  breach  of  either  branch  of  it. — Lindsay 
V.  SnUthf  78  N.  C.  328. 

3.  A  promise  of  a  married  man  to  marry  when 
a  divorce  shall  be  decreed  in  a  suit  then  pend- 
ing between  himself  and  his  wife,  is  void  as 
against  public  policy,  and  no  action  lies  for  a 
breach  of  it.^ — Noice  v.  Brown,  10  Vroom,  133. 

Indictment. — 1.  An  indictment  for  burning  a 
house,  with  intent  to  defraud  the  insurers,  des- 
cribing them  only  as  "  the  A.  Insurance  Com- 
pany,'' is  bad  ;  for,  if  the  insurers  are  a  corpora- 
tion, that  foct  must  be  averred;  and,  if  they  are 
a  voluntary  association,  their  individual  names 
must  be  set  out. — Staaden  v.  The  People,  82  111. 
432. 

2.  Indictment  not  signed  by  the  prosecuting 
officer  ^Insufficient. — SlaU  v.  Eeedj  67  Me.  127. 

3.  Indictment  for  murder,  describing  the  as- 
sault, and  charging  that,  of  the  mortal  wound 
inflicted  by  the  prisoner ,  the  deceased  did  [then 
and  there]  Instantly  die,  held  good,  if  the  words 
in  brackets  were  inserted  *,  but  bad,  if  they  were 
omitted. — State  v.  Lakey,  65  Mo.  217  ;  State  v. 
SteeUy,  ib.  218. 

4.  Indictment  for  aiding  to  escape  from  jail 
a  prisoner  committed  on  a  charge  of  felony,  held 
good,  without  showing  what  particular  felony 
the  prisoner  was  charged  with. — Stark  v.  Add- 
eoek,  65  Mo.  500. 

Insurance  (Ftrey-l.  A  policy  was  conditioned 
to  be  void,  if  at  any  time  during  its  continuance 
the  buildings  insured  should  become  vacant  or 
unoccupied.  The  buildings  were  vacaut  when 
the  policy  was  issued,  and  the  insurers  knew 
the  fact;  afterwards  they  were  occupied,  and 
were  again  vacated  before  a  loss  happened. 
ffeldj  that  the  insurers  were  liable. — Aurora 
Ins.  Co.  V.  Kranich,  36  Mich.  289. 

2.  Insurance  was  made  on  a  building  which 
stood  on  leased  land,  which  fact  was  not  ex- 
pressed in  the  policy ;  and  this,  by  a  condition 
in  another  clause  of  the  policy,  made  the 
insurance  void.    But  the  insurer's  agent  knew 


the  fact  before  the  policy  was  issued.  Held, 
that  the  condition  was  waived.  (Three  judges 
dissenting.) — Van  Schoick  v.  Niagara  F.  Ins.  Co,, 
68  N.  Y.  434. 

Insurance  (Life).—!.  The  assignee  of  a  policy 
of  life  insurance  cannot  recover  on  the  policy, 
if  he  has  no  insurable  interest  in  the  life. 
(One  judge  dissenting.) — Missouri  Valley  Life 
Ins.  Co.  V.  Sturges,  18  Eans.  93. 

2.  A  life-insurance  policy  provided  that,  if, 
after  the  payment  of  two  or  more  annual 
premiums,  the  policy  should  at  any  time  cease 
by  reason  of  non-payment  of  premiums,  then, 
upon  surrender  of  the  policy  within  a  year  from 
such  time,  a  new  policy  should  be  issued  for  a 
sum  proportionate  to  the  premiums  actually 
paid.  The  policy  lapsed  by  a  non-payment  of 
premium  ;  but  was  never  surrendered,  nor  was 
a  new  one  issued.  Beld,  that  a  proportionate 
sum  was  nevertheless  recoverable;  and  this 
whether  the  assured  died  before  or  after  the 
expiration  of  a  year  from  the  lapse. — Dorr  v. 
Phosnix  Ins.  Co.,  67  Me.  438 ;  Chase  v.  Phcenix 
'Ins.  Co.,  ib.  85. 

Interest. — A  promissory  note  bearing  interest 
at  a  rate  greater  than  that  allowed  by  law,  in 
the  absence  of  special  agreement  will  bear 
interest  only  at  the  legal  rate,  as  damages,  after 
maturity. — Duron  v.  Ayer,  67  Me.  146;  Eaton 
V.  Boissonault,  ib.  540. 

Judgment. — 1.  J.  S.  died  seised  of  land,  which 
his  heirs  sold,  reserving  a  lien  for  the  purchase- 
money.  Afterwards,  creditors  of  J.  S.  filed  a 
bill  in  the  United  States  Circuit  Court,  making 
all  but  one  of  the  heirs  parties,  and  by  virtue 
of  a  decree  made  in  that  suit  the  land  was  sold 
for  payment  of  the  debts  of  J.  S.  ffeld,  that 
the  heir,  who  was  not  a  party  to  that  suit,  was 
not  bound  by  the  decree  from  enforcing  his 
lien  in  a  State  court.— ifcPtifc*  v.  Wells,  54 
Miss.  136. 

2.  In  ejectment,  the  defendant  claimed  title 
under  a  deed  of  the  administrator  of  J.  S., 
appointed  by  the  Probate  Court  of  C.  County. 
Held,  that  the  plaintiff  could  not  show  that  the 
Probate  Court  had  not  jurisdiction  to  make 
such  appointment,  because  J.  S.  did  not  reside 
in  C.  County.  (Overruling  former  decisions.) — 
Johnson  v.  Beazley,  65  Mo.  250. 

Larceny. — 1.  A.  stole  goods  in  New  York, 
and  sent  them  into  Massachusetts  by  an  agent, 


558 


THE  LEGAL  NEWS. 


not  an  accomplice  in  the  theft.  Held,  that  A. 
was  indictable  for  larceny  in  Massachnsetts. — 
Comtnonwealih  v.  WhiUj  123  Mass.  430. 

2.  Indictment  for  larceny  of  "  five  fish,"  not 
showing  that  the  fish  were  reclaimed  or  con- 
fined, AeW,  had.— State  v.  Krider,  78  N.  C.  481. 

LiM. — <*  J.  S.  was  accused  of  stealing  a 
horse ;  he  sued  the  accuser,  and  a  verdict  wtis 
found  for  the  defendant."  //<f^  that  the  print- 
ing and  puUlishing  of  these  words  was  action- 
able.— Johruon  v.  St.  Louts  IHapaich  Co.^  65  Mo. 
539. 

Limitations,  Statute  ^. — 1.  An  action  was 
brought  on  an  ofiicial  bond,  in  the  name  of  the 
State,  at  the  relation  of  one  who  was  adjudged 
to  have  no  interest  entitling  him  to  sue ;  and 
an  amendment  was  made  by  filing  a  new  com- 
plaint,  with  a  different  relator ;  in  the  mean 
time,  the  statute  had  run  from  the  commence- 
ment of  the  original  suit.  Held,  that  the  action 
was  barrcd.~i7av<Aom  v.  Tkt  StaU,  57  Ind. 
286. 

2.  A  note  was  made  payable  thirty  days 
after  demand ;  no  demand  was  made  for  more 
than  six  years  and  a  half.  Held,  that  an  action 
on  the  note  was  barred  by  the  statutory  limita^- 
Uon  of  six  years. — Falmtr  v.  Palmer,  36  Mich. 
487. 

3.  An  indictment  is  not  demurrable  on  the 
ground  that  the  offence  charged  appears  on  the 
face  of  the  indictment  to  be  barred  by  the 
btatute  of  Limitations. — Thompson  v.  The  State, 
54  Miss.  740. 

Malicious  Prosecution. — One  who  maliciously 
and  without  probable  cause  procured  an  in- 
quisition of  lunacy  to  ho  prosecuted  against 
another,  who  was  found  by  the  jury  to  be  of 
sound  mind,  was  held  liable  to  the  alleged 
lunatic  for  all  damages  suffered  by  him,  in 
excess  of  taxable  costs. — Lockenour  v.  Sides^  57 
Ind.  360. 

Mandamus, — Provision  is  made  by  statute  to 
enable  a  party  tendering  a  bill  of  exceptions, 
which  the  judge  refuses  to  allow,  to  prove  the 
truth  of  his  exceptions.  A  judge  having  re- 
fused to  allow  a  bill  of  exceptions,  held  that  he 
was  not  compellable  by  mandamus  to  do  so,  the 
party  grieved  having  another  specific  remedy 
under  the  statute. — State  v.  Wickham,  65  Mo. 
634. 


MoMter  and  Servant. — An  inspector  of  war 
chinery  employed  by  a  railroad  company 
negligently  failed  to  discover  and  remedj  a 
defect  in  a  brake,  whereby  a  brakeman  was 
injured.  Held,  that  the  inspector  was  not  a 
fellow-servant  of  the  brakeman,  and  therefore 
that  the  company  was  liable  to  the  latter  for 
the  negligence  of  the  former. — Lon<f  v.  Pac^ 
R.  R.,  66  Mo.  225. 

Mortgage. — 1.  A.,  for  the  purpose  of  enabling 
B.  to  raise  money  for  him,  made  a  pnxnisnry 
note,  payable  to  the  order  of  B.,  and  secured  by 
mortgage  duly  recorded.  B .  wrongf  nlly  pledged 
the  note,  without  indorsing  it,  for  his  own  debt 
to  C,  and  afterwards  assigned  the  mortgage  and 
another  note,  procured  from  A.  by  fraud,  to  D. 
for  value.  Held,  that  C.  was  not,  in  the  absence 
of  fraud  on  the  part  of  I).,  entitled  in  equity  to 
an  assignment  of  the  mortgage. — Blunt  v. 
Norris,  123  Mass.  55. 

2.  The  holder  of  a  note  payable  to  his  own 
order,  and  secured  by  mortgage  duly  recorded, 
indorsed  the  note  to  A.,  and  alterwards  assigned 
the  mortgage  to  B.,  together  with  a  note 
similar  in  terms  to  that  described  in  the  mort- 
gage. Both  A.  and  B.  were  bona  fide  purchasen 
for  value.  Held,  that  A.  was  entitled  in  equity 
to  an  assignment  of  the  mortgage  from  B. — 
Morris  v.  Bacon,  123  Mass.  58. 

3.  A.  made  a  note  to  B.,  and  assigned  to  him 
a  mortgage  and  a  note  indorsed  in  blank,  pur- 
porting on  its  face  to  be  secured  by  it,  **  the 
same  being  collateral  to"  A.'s  note.  The 
assignment  was  duly  recorded  \  B.  afterwards, 
by  an  assignment  in  like  words  duly  recorded, 
assigned  the  mortgage  to  C.  and  indorsed  A.'s 
note  to  him;  and  subsequently  indorsed  the 
mortgage  note  to  D.,  and  fraudulently  assigned 
the  mortgage  to  him  on  a  separate  piece  of 
paper.  Held,  that  C.  was  entitled  in  equity  to 
an  assignment  of  the  mortgage  note  from  D. — 
Strong  v.  Jackson^  123  Mass.  60. 

4.  A  second  mortgagee,  whose  mortgage  is 
duly  recorded,  may  maintain  an  action  against 
one  who  impairs  his  security  by  removing 
fixtures,  claiming  them  under  a  bubeequent 
chattel  mortgage  made  by  the  mortgagor;  and 
in  such  action  the  plaintiff  need  not  prove  that 
the  defendant  had  actual  notice  of  his  mbrtgage, 
or  intended  to  injure  him,  nor  that  the  mort- 
gagor is  insolvent.— Jocifefon  v.  Turrell,  10 
Vroom,  329. 
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6.  A  mortgagee,  after  condition  broken,  not 
in  possession,  cannot  replevy  a  chattel  which 
was  a  fixture  and  subject  to  the  mortgage,  and 
which  has  been  wrongfully  severed  and  re- 
moved by  the  mortgagor  or  his  assigns. — 
Kirehsr  v.  ScKalk,  10  Vroom,  335. 

Municipal  Corporation. — 1.  A  city  was  author- 
ized by  statute  to  make  and  maintain  reservoirs 
and  hydrants  *<  in  such  places  as  may  be  deemed 
proper."  A  building  in  the  city  was  destroyed 
by  fire,  which  might  have  been  extinguished 
but  for  the  neglect  of  the  city  in  cutting  off  the 
water  from  a  hydrant  near  by.  JJeldy  that  the 
owner  of  the  building  had  no  cause  of  action 
against  the  city. ^Tainter  v.  Worcetter^  123 
Mass.  311. 

2.  A  city  was  authorized  by  statute  to  pur- 
chase a  ferry,  and  run  it  « in  such  manner  and 
upon  such  rates  of  ferriage  as  the  board  of  alder- 
men shall  firom  time  to  time  determine."  The 
city  purchased  the  ferry,  and  afterwards  the 
council  voted  to  run  it  free  of  toll  after  a  certain 
future  day.  Ueld^  (I)  that  the  vote  was  illegal ; 
(2)  that,  on  application  made  before  the  day 
fixed,  a  mandamua  should  be  granted  to  compel 
the  city  to  collect  tolls. — AUomey-Oenerai  v. 
Boston^  123  Mass.  460. 

3.  A  city  was  authorized  by  statute  to  issue 
bonds  to  a  certain  amount.  Hdd^iheA,  it  might 
issue  bonds  to  a  greater  amount,  to  pay  for 
necessary  street  improvements,  though  no  such 
power  was  expressly  given  by  its  charter. 
(Three  judges  dissenting.)  WiUiamsport  v. 
CominomDeaUh,  84  Penn.  8t.  487. 

Negligenee.-Kciion  to  recover  for  injuries  caus- 
ed by  the  fiilling  of  defendant's  wall  on  plaintiff, 
while  engaged  in  removing  a  wall  on  the  ad- 
joining estate,  very  near  to,  but  distinct  from, 
defendant's  wall.  It  appeared  that  both  walls 
belonged  to  buildings  which  had  been  burnt 
six  months  before,  and  were  left  standing  to  a 
height  of  ten  or  fifteen  feet^  with  rubbish  piled 
nearly  to  their  top.  It  did  not  appear  that 
defendant's  wall  was  dangerous,  or  could  have 
fallen  while  both  buildings  stood,  or  while  they 
remained  as  they  were  after  the  fire ;  or  that 
defendant  had  notice,  or  was  bound  to  know 
that  the  wall  on  the  adjoining  estate  had 
been,  or  was  to  be,  removed.  Held^  that  tlie 
action  was  not  maintainable.  —  Mahoney  v. 
Libbty^  123  Mass.  20. 


•  2.  Plaintiff,  while  passing  along  a  highway, 
was  injured  by  the  fiill  of  a  brick  from  a  wall 
which  defendant  was  building.  Eeldy  that 
defendant  was  liable,  if  he  was  negligent  in  not 
providing  safeguards  or  barriers  for  the  pro- 
tection of  passers-by,  though  his  servants  were 
not  negligent  in  handling  the  bricks. — Jager  v. 
Adama,  123  Mass.  26. 

3.  An  inspector  of  coal  oil  branded  empty 
barrels  "approved,"  and  left  them  with  a 
manufacturer,  who  filled  them  with  oil  below 
the  test,  and  sold  them  to  a  dealer,  who  sold  to 
A.  some  of  the  oil,  which  exploded  when  used 
to  fill  a  lamp,  and  killed  A.'s  wife.  Held,  that 
the  inspector  was  liable  to  a  suit  on  his  official 
bond  for  A.'s  benefit. — St.  Louip  County  v. 
FaueU,  65  Mo.  418.  * 

4.  In  an  action  at  common  law  to  recover 
for  injuries  caused  to  plaintiff's  vessel  by  a 
collision  arising  from  the  negligence  of  those 
in  charge  of  defendants'  vessel,  it  appeared 
that  the  former  did  not  carry  the  lights  pre- 
scribed by  act  of  Congress.  Held,  that  this  was 
not  conclusive  evidence  of  negligence ;  and 
that  evidence  that  she  did  carry  such  lights  as 
were  usually  carried  by  vessels  in  these  waters 
was  admissible,  not  to  excuse  the  plaintiff,  but 
to  show  negligence  in  the  defendants  who  had 
knowledge  of  the  usage. — Hoffman  v.  Union 
Ferry  Co.,  68  N.  Y,  385. 

OffUer. — 1.  The  office  of  clerk  of  a  city 
court  was  usurped  by  one  who  claimed  unTler 
an  appointment  by  the  court,  which  appoint- 
ment was  not  authorized  by  law  *,  and  he  held 
the  office  de  facto,  and  drew  the  salary,  which 
by  law  was  payable  quarterly  by  the  city,  until 
he  was  ousted  by  quo  warranto  at  the  suit  of 
the  clerk  de  jure.  Held,  that  the  latter  could 
not  afterwards  recover  of  the  city  the  salary 
paid  to  the  usurper. — Dolan  v  New  York,  68  N. 
Y. 274. 

2.  A  city  officer  was  nominated  by  the  mayor 
and  confirmed  by  the  common  council ;  he 
ought,  by  law,  to  have  been  appointed  by  the 
mayor  alone.  Held,  that  the  appointment  was 
well|  enough.  (One  judge  dissenting) — People 
V.  FitzsimmonB,  68  N.  Y.  614. 

3.  In  a  q^io  warranto,  the  question  was 
whether  the  term  of  office  of  the  defendant, 
who  held  an  office  tenable  for  three  years,  had 
expired.    Held,  that  the  term  began  to  run 
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when  the  defendant  was  appointed,  and  not 
when  he  qualified. — Haight  v.  Love^  10  Vroom, 
476.  (Court  of  Errors  affirming  judgment  of 
Supreme  Court  in  s.  c.  ib.  14.) 

Ordinance, — By  the  Constitution,  all  fines 
collected  "  for  any  breach  of  the  penal  laws  ^ 
are  deyoted  to  a  public  use.  Heldy  that  fines 
imposed  for  breach  of  a  city  ordinance  were 
not  within  this  provision. — Fennell  v.  Bay  City, 
36  Mich.  186. 

Payment. — Money  was  lent  on  bond  and 
mortgage,  the  mortgagor's  attorney  drawing 
the  papers  and  paying  over  the  money  to  the 
borrower.  The  borrower  paid  one  instalment 
of  interest  to  the  attorney,  by  whom  it  was 
remitted  to  the  lender,  and  afterwards  the 
borrower,  before  the  bond  was  due,  paid  the 
principal  of  it  to  the  attorney,  who  had  no 
authority  to  receive  it,  and  had  not  the  papers 
in  his  possession,  and  who  embezzled  the 
money.  Beldj  that  the  borrower  was  not  dis- 
charged.--^m»<A  v.  Kidd,  68  N.  Y.  132. 

Pledge. — 1.  In  an  action  by  payee  against 
maker  of  a  promissory  note,  the  maker  cannot 
set  off  or  recoup  the  value  of  property  pledged 
by  him  to  the  payee  as  collateral  security  for 
the  note,  and  stolen  from  the  payee ;  even  if 
the  latter  was  negligent  in  keeping  the  prop- 
erty*— Winthrop  Bank  v.  Jacke<m,  67  Me.  670. 

S.  The  A.  bank  deposited  bonds  with  the  B. 
bank  as  security  for  its  over-^trafts.  A.  became 
insolvent,  and  on  a  settlement  and  closing  of 
business  was  found  indebted  to  B.  Afterwards, 
bills  drawn  by  A.  before  the  insolvency  and 
settlement  were  presented  for  acceptance. 
Beld,  that  B.  was  entitled  to  be  paid  the  bal- 
ance due  out  of  the  proceeds  of  the  bonds,  in 
preference  to  the  holders  of  the  bills. — Oarvin 
V.  State  Bank,  7  S.  C.  266. 

Railroad. — 1.  A  railroad  ticket  from  Portland 
to  Boston,  held,  not  good  for  a  ride  from  Boston 
to  Portland. — Keeley  v.  Boston  ^  Maine  R.  R.  Co. 
67  Me.  163. 

2.  By  statute,  a  railroad  company,  by  whose 
negligence  any  person  is  killed,  is  liable  to  a 
penalty  recoverable  by  indictment  to  the  use  of 
his  next  of  kin.  Held,  that  a  company  which 
had  mortgaged  its  road  was  not  indictable 
under  the  statute  for  the  negligence  of  the 
•ervants  of  the  mortgagee  in  possession. — State 


V.  European  ^  North  American  R'y  Co.,  67  Me. 
479. 

Reliyious  Society. — Where  it  appeared  that 
there  were  trustees  of  a  church,  and  there  was 
no  further  evidence  as  to  who  had  power  to 
make  contracts  for  the  church,  held,  that  tiie 
minister  could  not  employ  a  sexton  so  as  to 
bind  the  church  for  his  wages. — SI.  Patriek't 
Church  V.  Oavalon,  82  111.  17. 

Sale.'-'l .  Trover  for  a  machine.  Defendant 
claimed  it  under  a  sale  and  delivery  by  the 
owner,  made  on  condition  that  the  title  should 
not  pass  till  the  price  was  paid  in  full ;  plain- 
tiff, under  a  mortgage  from  the  same  owner 
made  after  the  conditional  sale  to  defendant, 
and  after  the  price  was  partly  paid,  but  before 
it  was  paid  in  full.  Beld,  that  the  plaintiff  was 
entitled  to  recover. — Everett  v.  Ball,  67  Me. 
497. 

2.  Defendant  ordered  goods  of  plaintiffs,  who 
delivered  them  to  a  carrier  for  him,  bat  gave 
no  notice  that  they  had  filled  the  order ;  and 
the  goods  never  reached  him.  Beld,  that  he 
was  liable  to  plaintiffs  for  the  price.  (One 
judge  dissenting.}— 06«r  v.  Smith,  78  N.  C.  313. 

3.  An  agreement  was  made  for  the  sale  of 
"600  barrels  of  strained  rosin.^'  The  buyers 
selected  and  took  away  that  number  out  of  a 
larger  number  of  barrels  of  rosin  belonging  to 
the  sellers.  Afterwards,  they  discovered  that 
some  of  the  barrels  contained  rosin  not  strained, 
but  of  an  inferior  quality.  Betd,  (1)  that  a 
warranty  was  implied  on  the  part  of  the  sellers 
that  the  rosin  should  be  strained  rosin  ,*  (2), 
that  the  act  of  the  buyers  in  selecting  the 
barrels  was  no  waiver  of  the  warranty. — Lewit 
V.  Rountree,  78  N.  C.  323. 

4.  A.  bought  and  paid  for  200  bushels  of 
com,  part  of  a  lot  of  600  bushels  owned  by  B., 
who  agreed  to  retain  the  200  bushels  till  they 
were  in  a  condition  to  keep  well,  and  then  to 
deliver  them  to  A.  While  the  com  remained 
undivided,  an  execution  against  B.  was  levied 
on  the  whole  of  it.  Beld,  a  valid  levy  as 
against  A. — Biret  v.  Burff,  10  Vroom,  4. 

Set-^f. — Where  a  special  tribunal  and  process 
were  prescribed  by  law  for  enforcing  claims 
against  the  State,  held,  that  the  defendant  in  a 
civil  action  brought  by  the  State  could  not  set 
off  a  demand  against  the  State,  growing  out  of 
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a  distinct  tranaaction.— iZaymofuf  v.  The  StaU, 
54  Miss.  562. 

Statute. — The  court  refused  to  declare  a 
priyate  statute  void,  without  further  evidence 
than  the  agreement  of  counsel  that  it  was 
passed  without  the  notice  required  by  the 
Constitution.— (7a^iii  v.  Torbaro,  78  N.  C.  119. 

Surety, — l.^The  official  bond  of  a  sheriff  was 
conditioned  that  he  should  account  for  moneys 
collected  by  him  within  a  certain  time.  After- 
wards, the  time  was  extended  by  statute.  Held, 
that  the  sureties  on  the  bond  were  not  dis- 
charged—PraifM  v.  Worth,  78  N.  C.  169. 

2.  Action  against  the  sureties  on  an  official 
bona.  Plea,  that  before  the  making  of  the 
bond  the  officer  had  held  the  same  office,  and 
had  embezzled  moneys,  and  was  a  defaulter  ; 
of  all  which  the  obligee  at  the  time  of  making 
the  bond  had  notice,  but  the  sureties  had  not. 
Seld,  good.— 5ooy  v.  The  State^  10  Vroom,  135. 

Tax. 1.  By  force  of  an  amendment  to  a  city 

charter,  changing  the  limits  of  the  city,  lands 
which  were  subject  to  a  lien  for  unpaid  city 
taxes  were  brought  outside  the  new  city  limits 
before  the  day  fixed  for  their  sale.  Held^  that 
the  lien  was  lost— /?ca«on  v.  Dwm,  55  Miss. 

585. 

2.  The  Constitution  provides  that  all  pro- 
perty shall  be  taxed  in  proportion  to  its  value 
A  statute  enacted  that  every  owner  or  har- 
bonrer  of  any  dog  should  pay  one  dollar  for  the 
privilege  of  keeping  him.  Held,  that  dogs 
were  not  property,  nor  such  payment  a  tax, 
within  the  meaning  of  the  Constitution— -Ei 
parU  Cooper,  3  Tex.  Ct.  App.  489. 

3.  A  foreign  coal-mining  corporation  sent 
coal  by  rail  through  the  State  to  tide-water, 
whence  it  was  shipped  to  other  States.  All  its 
business  was  done  at  an  office  in  another 
State,  ▼here  all  orders  were  taken.  Held,  that 
the  State  could  not  tax  it,  either  on  the  coal 
awaiting  shipment  at  tide- water,  or  on  that 
deliveredlfrom  its  cars  in  the  State,  direct  from 
the  mines,  on  orders  transmitted  through  the 
foreign  office.— 5tote  v.  Canigan,  10  Vroom,  35. 

Tretpaee. — One  who  was  in  possession  of  land, 
under  a  parol  contract  to  purchase  it,  dug  clay 
f^om  open  pits  on  the  land,  and  made  it  into 
bricks.  Held,  that  he  was  not  liable  as  a 
txespasser  for  so  doing,  though  he  afterwards 


lailed  to  carry  out  his  contract  to  purchase.— 
Heattie  v.  Connolly,  10  Vroom,  159. 

Truet. Testator  gave  lands  to  a  charitable 

use,  under  the  direction  of  a  trustee,  to  be 
appointed  by  a  court.  When  the  will  wa« 
made,  that  court  had  no  power  to  appoint  a 
trustee  for  that  purpose ;  but,  before  testator 
died,  such  power  was  conferred  on  the  court  by 
statute.  Held,  that  the  court  might  appoint  a 
trustee.- ifann  v.  MuUin,  84  Penn.  St.  297. 


Fcrdic/.— A  jury,  by  consent  of  parties,  re- 
turned their  verdict  to  the  clerk  of  court,  and 
separated.  The  next  morning,  it  was  discover- 
ed that  the  verdict  was  for  the  plaintiff,  not 
specifying  any  sum;  whereupon  the  court 
reassembled  the  jury,  and  they  found  a  proper 
verdict.  Held,  regular.— ifacZm  v.  Blcom,  54 
Miss.  365. 

Warranty.— Leaid  was  conveyed  with  war- 
ranty ;  afterwards,  the  State,  having  title  para- 
mount, sold  the  land.  Held,  that  the  grantee 
.might  abandon  the  land,  and  sue  on  the  cove- 
nant, though  he  had  not  been  evicted  or 
molested  by  the  State  or  its  grantee.- ^rwn  v. 
Irving,  54  Miss.  450. 

Fay.— A  statute  permitting  owners^of  coal- 
beds  on  both  sides  of  any  stream  to  have  a 
right  of  way  either  over  or  under  such  stream, 
between  such  coal-beds,  for  the  purpose  of 
mining  the  same,  held,  unconstitutional.- 
WaddelVe  Appeal,  84  Penn.  St.  90. 

Fi/i.- 1.  By  statute  a  nuncupative  will  is 
valid  if  made  in  the  last  sickness  of  the  testa- 
tor. Held,  that  it  need  not  be  shown,  to  estab- 
lish such  a  will,  that  the  testator  had  not  time 
to  make  a  will  in  writing,  or  that  he  had  no 
hope  of  recovery.— JJarrin^ion  v.  Stees,  82  111^ 

50. 

2.  A  testator  erased  certain  clauses  in  his 
will  with  the  intent  of  revoking  them  only. 
Held  (1),  that  the  whole  will  was  not  revoked  ; 
(2),  that  those  clauses  were  ;  (3)  that  the  prop- 
erty covered  by  them,  in  the  absence  of  any 
thing  in  the  will  showing  a  contrary  intention, 
passed  by  a  general  residuary  clause. — Bigelcw 
V.  OaioU,  123  Mass.  102. 

3.  A  will  written  and  signed  witk  a  pencil, 
held,  valid.— ify«r«  ▼•  Vanderhat,  84  Penn.  St. 
510. 
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CURRENT  EVEHTS. 


ENGLAND, 

The    Late    Lord    Chelmsford.  —  Frederic 
Thesiger,  one  of  the  sons  of  the  late  Mr.  Charles 
Thesigeri  Collector  of  Customs  in  the  Island  of 
St.  Vincent,  was  bom  in  July,  1794.     He  en- 
tered the  Royal  Navy  as  a  midshipman  on  board 
Her  Majesty's  ship  Cambrian,  and  as  a  boy  of 
thirteen  witnessed  the  second  bombardment  of 
Copenhagen  by  the  expedition  under  Sir  James 
Qambler.   The  death  of  his  uncle  and  his  elder 
jt)rother,  and  the  destruction  of  his  other's  pro- 
p^erty  in  St.  Vincent  by  a  volcanic  eniption,  im- 
po8.*Hl  upon  Frederic  Thesiger  the  duty  of  re- 
trieyi'^g   the  &mily  fortunes,  and  accordingly 
he  dett'^^ii^^  ^  abandon  the  nayal  for  the 
legal  pro  fession,  and  in  1818  he  was  called  to 
the  bar  by'  ^^  Society  of  Gray's  Inn.    His 
career  as  a  ju  ^or  barrister  was  remarkably  suc- 
cessful and  in  /-^^^  ^^  became  enrolled  on  the 
list  of  Queen's  tvunsel.    The  Dublin  election 
Inquiry  which   re  suited  in  the    unseating  of 
O'Connell  and  Ruth  ▼en,  afforded  an  opportuni- 
ty for  the  display  of   liw  sagacity  and  ability, 
which  firmly  establish.  ^  Mr.  Thesiger's  reputa- 
tion, and  he  was  urged  Ao  enter  the  Parliament- 
ary arena.  In  1840  he  un  Buccwsfully  contested 
Newark,  but  a  few  weeks    later  he  was  elected 
for  Woodstock  which  he  rep.^^sented  until  1844, 
when,  having  been  appointed  Solicitor-General, 
he  became  member  for  Abingd  on.    In  the  fol- 
lowing year,  on  the  death  of  Sir  v'ViUiam  Follet, 
he   was  appointed  to  the  office   of  Attorney 
General,  which  he  vacated  on  the  xesignation 
of  Sir  Robert  Peel  in  1846.     The  acnadent  of  a 
day  or  two  deprived  him  of  the  Chief  Justice- 
ship, which  became  vacant  by  the  death  of  Sir 
Nicholas  Tindal,  and  which  fell  into  the  pa- 
tronage of  the  new   government.    Fro«^  Feb- 
ruary to  December,  1852,  Sir  Frederic  Thesiger 
again  held  office  as  Attorney-General,  and  %yhen 
the  conservatives  came  into  power  in  1858  he 
abandoned  a  splendid  practice  at  the  bar  in 
order  to  become  Lord  Chancellor  with  a  peer- 
age as  Lord  Chelmsford.    He  again  succeeded 
to  the  woolsack  on  the  return  of  Lord  Derby  to 
office  in  1866.    In  February,  1868,  he  retired 
and  was  succeeded  by  Loid  Cairns.    From  tho 
year  1840  down  to  his  accession  fo  the  Chan- 


cellorship there  was  scarcely  an  importuit  case 
in  which  the  name  of  Sir  Frederic  Thesiger  did 
not  appear  on  either  the  one  ride  or  tke  otber. 
His  name  will  be  remembered  as  a  leader  in  the 
trial  of  «  Tom  Provis  "  for  those  daring  and  iBr 
genious  forgeries  by  which  he  endeavored  to 
establish  himself  as  heir  to  the  estates  and 
baronetcy  of  the  late  Sir  John  Smyth  of  Lon^' 
Ashton,  near  Bristol— a  trial  exceeded  in  ni»- 
toriety  only  by  the  more  recent  trial  of  Arthur 
Orton ;  in  the  strange  action  for  libel  brought 
by  Achille  against  Dr.  Newman,  in  which  be 
was  for  the  prosecution ;  in  the  extraordinsry 
issue  directed  out  of  Chancery  in  respect  of  the 
last  will  and  testament  of  the  Duchess  of  Man- 
chester, and  in  the  prosecution  of  the  directors 
of  the  Royal  British  Bank  in  1857.  One  of  the 
most  important  decisions  which  marked  his 
Chancellorship  was  that  of  the  great  Shrew^ 
bury  peerage  case. 

Tbeabube  Trove.  —  The  Solicitors  Jamnal 
calls  attention  to  the  angular  state  of  the  lav 
as  regards  treasure  trove.  Treasure  trove,  «« 
Coke  says,  "  where  any  gold  or  silver,  in  coia, 
plate  or  bullion,  hath  been  of  andent  time 
hidderij  wheresoever  it  be  found,  whereof  no 
person  can  prove  any  property,  doth  belong  to 
the  king  or  to  some  lord  or  other  by  tiie  kingV 
grant  or  presumption ;  "  and  it  is  the  duty  of 
the  coroner  to  inquire  who  are  the  finders  of 
treasure  trove,  and  where  it  is,  and  whether 
any  one  be  suspected  of  having  found  and  con- 
cealed a  treasure— which,  saith  an  old  statute  of 
4  Edw.  1,  "  may  be  well  perceived  where  one 
Cometh  riotously  haunting  taverns  and  hstb 
done  so  of  a  long  time.''  Concealment  of  treas- 
ure trove  is,  it  appears,  punishable  by  fine  or 
imprisonment ;  but  it  has  been  laid  down  thtt 
^  the  taking  of  goods  whereof  no  one  had  a 
property  at  the  time  cannot  be  /elanif]  and 
therefore,  he  who  takes  any  treasure  trove  * 
*  *  before  [it  has]  been  seised  by  the  per80Q> 
who  have  a  right  thereto  is  not  guilty  of  fe- 
lony." 2  Hawk.  P.  C.  149.  But  the  better 
opinion  seems  to  be  that,  although  the  sorer- 
eign  or  lord  has  no  definite  property  in  treasure 
trove  till  he  has  seized,  yet  the  (true  owner. 
though  unknown,  who  has  lost  the  money,  mar 
still  have  a  property  in  it.  2  East's  P.  C.  606. 
And  it  is,  of  course,  clear  that  unless  the  appro- 
priator  has  reasonable  gpx>unds  for  sopposinf 
tt^t  the  owner  cannot  be  found,  his  taking  tbe 
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treasure  may  amount  to  larceny.  Where  this  is 
not  Ro,  obvious  difficulties  arise  as  to  proof  of 
felonious  taking,  but  an  ancient  judge  appears 
to  have  felt  no  hesitation  in  laying  down  the 
rule  that  larceny  may  be  committed  by  stealing 
goods,  the  owner  of  which  is  unknown,  because, 
as  he  sagely  remarked,  the  felony  would  other- 
wise go  unpunished,  "  que  terra  un  graunde  mit' 
chie/e  en  le  ley." 

FRANCE.  . 

TnB  Senatorial  Elsotions. — A  curious  con- 
stitutional point,  says  the  ManchesUr  OtMrdiarij 
is  being  raised  in  France  with  respect  to  the 
partial  elections  which  are  approaching  for  the 
refilling  of  seventy-five  senatorial  seats.  The 
constitutional  law  passed  in  Februaiy,  1875, 
simply  provided  that  a  third^of  the  Senate 
should  retire  every  three  years.  The  govern- 
ment, in  virtue  of  this  rule,  have  fixed  the 
elections  for  the  5th  of  January,  in  order  to 
have  everything  ready  for  the  session  which 
begins  a  few  days  later.  Many  of  those,  how- 
ever, whose  seats  are  thus  affected,  knowing 
that  in  the  present  temper  of  the  country  they 
have  no  chance  of  re-election,  deny  that  the 
vacancies  will  occur  so  soon.  It  is  true  that 
they  have  sat  for  three  parliamentary  years — 
that  is  to  say,  for  three  sessions ;  but  they  will 
not  have  sat  for  three  natural  years  till  the  8th 
of  March,  that  being  the  third  anniversary  of 
the  meeting  of  the  Senate. 

CANADA. 

Stinoobaphbrs'  Fub. — In  a  communication 
from  a  ''  Stenographer  "  to  a  daily  journal,  the 
following  are  given  as  the  rates  of  remuneration 
in  the  places  mentioned.  <*  Ontario  : — Salary 
$1,500  per  aunum  for  official  reporters.  When 
not  regularly  appointed,  a  reporter,  when  em- 
ployed, is  paid  $5  per  diem  and  expenses,  for 
note  taking,  and  when  notes  are  transcribed, 
for  each  copy  he  receives  10c  per  folio.  As 
three  copies  are  usually  required  in  appeal 
ca^es,  and  manifolding  paper  is  used,  the  re- 
muneration is  practically  30c  per  folio  and  $5 
per  diem  and  expenses. 

Illinois — Ten  dollars  per  diem  and  25c  per 
folio  for  transcribing. 

California — Ten  dollars  per  diem  and  20c  per 
folio  for  transcribing. 

jEngland->A  guinea  per  diem  (two  guineas 


if  the  sitting  be  a  long  one)  and  8d  per  foNo  of 
seventy  words  for  transcribing. 

Nebraska — Salary  $1,000  per  annum,  and  lOo 
per  folio  for  transcribing. 

New  York — District  courts,  salary  $2,000  jier 
annum ;  Supreme,  Superior  and  Common  Pleas 
courts,  salary  $2,500  per  annum ;  Surrogate 
court,  salary  $3,000  per  annum  ;  Circuit  courts, 
$5  per  diem  and  expenses,  and  10c  per  folio  for 
transcribing. 

New  Jersey — $10  per  diem,  and  10c  per  folio 
for  transcribing. 

Iowa— $8  per  diem,  and  10c  per  folio  for 
transcribing. 

Wyoming  Territory — Salary.  $2,500  per 
annum,  and  mileage  at  1  Oc  per  mile  when  re- 
porting district  courts,  and  1 5c  per  folio  for 
transcripts.  The  reporter  must  pass  a  strict 
examination,  and  be  a  thoroughly  expert  re- 
porter before  he  can  be  appointed. 

Ohio — Ten  dollars  per  diem,  and  eight  cents 
per  folio  for  transcripts." 

UNITED  STATES. 

Thb  Stbwart  Bsmaihs. — The  curious  asser- 
tion  has  been  made  by  the  newspapers  that  be- 
cause the  Stewart  cadaver  was  stolen  for  purposes 
of  blackmail,  the  law  provides  no  penalty.  Ad- 
mitting the  alleged  purpose  to  have  been  the 
real  one,  the  case  would  still  fall  within  2  B.  S. 
688,  §  13,  which  imposes  both  fine  and  imprison- 
ment for  removing  dead  bodies,  '<  for  the  purpose 
of  selling  the  same  ^  or  "  from  mere  wanton- 
ness." The  purpose  alleged  was  to  extort  money 
from  the  friends  of  the  deceased,  or,  in  other 
words,  to  compel  them  to  buy  back  the  cadaver^ 
a  '<  purpose  of  selling  "  within  the  statute.  But 
aside  from  this,  the  wrongful  removal  of  a  dead 
body  was  an  indictable  offence  at  common  law. 
In  Regina  v.  Sharpen  Dearsley  and  Bell,  160,  a 
man  was  indicted  and  convicted  of  a  misde- 
meanor, for  disinterring  and  removing,  without 
authority,  the  body  of  his  mother,  and  the  con- 
viction was  sustained,  although  the  removal  was 
properly  and  decently  made,  and  for  the  purpose 
of  burying  the  body  by  the  side  of  the  prisoner's 
fiither,  recently  deceased.  See  also  Regina  v. 
Feittf  id,  590  *,  Commonwealth  v.  Cooley,  10  Pick. 
39.  In  4  Black.  Com.  236,  237,  stealing  a  corpse 
is  mentioned  as  a  matter  of  great  indecency ; 
and  the  law  of  the  Franks  is  mentioned,  which 
directed  that  a  person  who  had  dug  a  corpse  out 
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of  the  ground  in  order  to  strip  it,  should  be 
banished  from  society,  and  no  one  suffered  to 
relieve  his  wants  till  the  relatives  of  the  deceased 
consented  to  his  re-admission.  It  was  a  felony 
at  common  law  to  steal  the  shroud  or  apparel 
from  a  dead  body.  1  Hnle's  P.  C.  515 ;  1  Russell 
on  Crimes,  629 ;  3  Dane's  Abr.  13.  And  it  is 
so,  also,  under  the  statutes  of  this  State. — Albany 
Law  Journal. 

SWITZERLAND. 

A  Singular  Claim  vob  Dam agbb. — The  Geneva 
correspondent  of  the  London  Times  says,  that  a 
strange  lawsuit  has  arisen  out  of  the  late  man- 
oeuvres of  a  portion  of  the  Swiss  army,  near 
Morat.  During  the  operations  Herr  MuUer, 
ex-judge  and  commandant  of  a  battalion  in  the 
Steinhausen  brigade,  recommended  his  men 
to  abstain  from  drinking  the  beer  of  the 
Bohlen  brewery,  on  the  ground  that  it  was  likely 
to  injure  their  health  and  render  them  less  able 
to  support  the  fotigue  of  marching  and  the 
weight  of  their  accoutrements.  The  proprietor 
of  the  brewery,  feeling  himself  much  aggrieved 
at  this  order,  and  on  the  plea  that  it  has  opera- 
ted greatly  to  his  detriment,  has  brought  ai) 
action  against  Herr  Muller,  laying  his  damages 
at  a  rather  considerable  sum.  The  beer,  which 
has  been  submitted  to  analysis,  is  pronounced 
by  experts  to  contain  no  ingredients  injurious  to 
health.  On  the  other  hand  it  is  contended  that 
when  an  officer  on  service  orders  or  advises  his 
men  in  good  faith  to  abstain  from  the  use  of 
such  food  or  drink  as  he  may  think  likely  to 
impair  the  value  of  their  services  to  the  State,  it 
is  not  right  that  he  should  be  exposed  to  the 
annoyance  of  an  action  at  law,  much  less  that  he 
should  be  liable  to  be  mulcted  in  heavy  damages. 
The  case  excites  much  interest  among  officers  in 
the  army  of  the  Confederation. 


GENERAL   NOTES. 


The  U.  S.  Commissioner  of  Patents  reports 
14,100  patents  granted  for  the  year  ending  June. 
Receipts,  $734,888.  Expenditures,  $665,906  ; 
1,505  trade-marks  were  registered. 

CoRCiALiD  Assets. — I  once  held  some  shares 
in  a  joint  stock  bank  (limited).  The  directors 
wishing  to  launch  into  a  system  of  finance, 
persuaded  the  iihareholders  to  turn  the  concern 


into  an  unlimited  bank.  I  sold  out  at  oBse. 
The  system  did  not  answer,  and  within  a  couple 
of  years  the  bank  was  in  liquidation.  I  was 
called  upon  to  show  cause  why  I  should  not  be 
placed  on  the  list  of  contributories.  I  had  not 
much  difficulty  in  doing  this,  for  as  it  happened, 
I  could  prove  that  I  had  sold  my  shares  in  good 
fiiith  and  in  good  time.  But  one  of  my  compan- 
ions in  misfortune  had  not  been  quite  so  prompt 
in  getting  rid  of  his  shares,  and  the  Bankmptcy 
Commissioners  added  his  name  to  the  list.  A 
question  arose  as  to  his  power  to  pay.  A 
pleaded  poverty,  of  course.  He  had  not  a  shil- 
ling in  the  world.  <<  You  seem  to  enjoy  good 
health,''  said  the  solicitor  to  the  estate.  *<  Yes, 
tolerable.''  "  Good  appetite  ?  "  <'  Yes,  nothing 
to  complain  of."  "  Do  not  suffer  from  in- 
digestion ?  "  «  Not  much."  "  Ah !  I  see  you 
have  a  fine  set  of  teeth — your  own,  of  coarse  ?  " 
"  Yes."  "  Come,  now,  what  did  you  pay  for 
them  ?  "  The  poor  contributory  turned  pale, 
and  appealed  to  the  Commissioner  to  protect 
him  against  importunate  questions.  <*  You  can 
easily  answer  the  question,"  said  the  Com- 
missioner, coldly,  and  the  tormentor  oalmly 
repeated  it  <<  What  did  you  pay  for  that  set  of 
teeth — 40,  50,  or  60  guineas  ?  It  is  no  good 
fencing  with  the  question.  I  intend  to  have 
an  answer.  Sixty  guineas  ?"  The  contributory 
drew  himself  up,  indignantly  pursing  his  lip«, 
and  refused  to  answer.  *< Fifty  guineas?'' 
More  pantomime.  But  at  last  the  answer  came 
in  a  tone  of  indignant  scorn,  "  Fifty-five 
guineas."  <<  And  how  long  have  you  had  these 
teeth  ? "  "  Only  the  day  before  yester- 
day." <<And  you  purchased  them  after 
you  had  notice  of  your  liability  as  one  of  the 
shareholders  of  the  bank?"  <*Yes."  *«That 
will  do,"  said  the  solicitor,  triumphantly. 
<<  You  can  take  out  your  teeth  and  hand  them 
over  to  the  official  assignee.  They  constitute 
one  of  the  assets  of  this  bank."  And  the  poor 
man  left  the  Court  sans  teeth,  a  sadder,  but  I 
hope  a  wiser  man.  I  do  not  use  fidse  teeth, 
but  I  have  never  touched  a  share  in  an  un- 
limited bank  since,  and  wishing  to  keep  my 
own  teeth  I  do  not  think  I  shall. — Ma^air. 

Rhetoric  at  thi  Bab. — Lord  Kllenborough 
had  a  sovereign  contempt  for  rhetorical  ffigfats. 
^<  It  is  written  in  the  large  volume  of  nature," 
said  a  barrister.  <<  At  what  page  ?  *  gmvely 
inquired  the  judge,  taking  up  his  pen. 
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TBE  SUPREME  COURT. 

A  difficulty,  as  most  of  our  readers  are  aware, 
interposed  in  the  way  of  swearing  in  the  newly 
appointed  Judge  of  the  Supreme  Court,  and  of 
proceeding  with  business  at  the  last  session  of 
the  Court.  The  difficulty  arose  from  the 
absence  of  the  Chief  Justice,  who  was  in  Europe. 
This,  and  Mr.  Justice  Taschereau's  resignation, 
left  the  Court  without  a  quorum,  which  accord- 
ing to  section  3  of  the  Supreme  Court  Act,  must 
consist  of  five  Judges :  '<  The  Supreme  Court 
shall  he  composed  of  a  Chief  Justice  and  five 
Puisn^  Jadges,  any^ftwof  whom,  in  the  absence 
of  the  other  of  them,  may  lawfully  hold  the 
said  Court  in  term."  And  Mr.  Justice  H.  £. 
Taschereau  could  not  be  sworn  in  to  supply  the 
vacancy,  because  section  9  says :  "  The  said  oath 
shall  be  administered  to  the  Chief  Justice  of  the 
said  Courts  before  the  Governor  General,  or 
person  administering  the  Government  of  the 
Dominion,  in  Council,  and  to  ihe  PuUni  Judges 
of  the  aaid  Courts  hy  ike  Chi^  Justice:'  The 
presence  of  Chief  Justice  Richards,  therefore, 
became  necessary  to  solve  the  difficulty,  and  he 
was  accordingly  telegraphed  for. 


STENOGRAPHY  IN  THE  COURTS. 

<^  An  old  Stenographer  "  has  addressed  to  us  a 
letter  on  the  subject  oi  stenographers'  fees,  and 
the  use  of  stenography  in  the  courts,  to  which 
we  willingly  give  place  in  the  present  issue. 
From  this  communication  it  appears  that  an  ac- 
cusation is  made  against  certain  stenographers 
of  improper  or  exaggerated  charges,  that  is  to 
say,  of  charging  for  more  work  than  has 
actually  been  done.  This  is  a  matter  which 
has  no  connection  whatever  with  the  rate  of 
muneration  fixed  by  the  Court.  It  would  be 
strange  indeed  that  the  rate  should  be  cut  down 
because  the  quantity  is  commonly  exaggerated. 
That  would  be  only  punishing  those  who  are 
honest  and  holding  out  a  direct  incentive  to 
diriionesty.  Overcharging  should  not  be  to}er« 
ated  for  a  moment.    The  veriflciiAion  of  sten- 


ographers' accounts  should  be  entrusted  to  a 
proper  officer,  and  on  his  certificate  only  should 
the  amounts  be  collectable.  This  is  a  mere 
matter  of  detail,  much  easier  than  the  account 
keeping  for  telegraphic  messages,  which  are  also 
charged  by  the  word.  Anything  like  wilful 
overcharging  should  involve  the  exclusion  of 
the  ofiender  from  similar  employment  in  the 
future. 

We  think  our  correspondent  is  right,  when 
he  says  that  the  subject  of  stenography  in  the 
courts  requires  mature  consideration  with  a 
view  to  legislative  regulation.  Thus  fiir  the 
system  has  been  experimental,  and  with  the  ex- 
perience of  the  past  few  years,  some  valuable  im- 
provements might  perhaps  be  suggested  in  the 
course  of  a  fresh  consideration  of  the  question. 
We  have  heard  it  proposed  that  stenographers 
should  be  officers  of  the  court^  paid  by  salaries, 
and  should  be  empowered  to  curtail  and  abridge 
the  notes  of  evidence.  Doubtless,  a  great  deal 
of  useless  matter  may  be  found  in  the  examina- 
tions of  witnesses  as  conducted  at  present,  and 
the  printing  of  this  for  the  purposes  of  appeals 
adds  largely  to  the  cost.  But,  on  the  other 
hand,  it  is  possible  for  the  Court  to  arrive  at  a 
much  safer  conclusion  from  the  entire  and  un- 
abridged examination  than  could  be  based  up- 
on any  summary,  even  if  made  by  lawyers,  and 
the  stenographers,  be  it  remembered,  need  not  be 
lawyers  nor  even  law  students.  If  stenography 
were  commonly  understood  and  practised, 
and  the  judges  were  sufficiently  conversant  with 
the  art  to  take  notes  themselves,  the  power  of 
abridgment  might  usefully  be  allowed.  Under 
such  a  conditio^  of  things  the  notes  taken  by 
the  judge  who  tried  the  case  might  be  trans- 
cribed, if  asked  for,  by  secretaries  engaged  for 
the  purpose.  Where  the  judge's  decision  was 
accepted  as  final,  and  no  intimation  of  appeal 
was  given,  there  would  be  no  practical  end 
served  by  transcription  at  all.  It  might  be  too 
much  at  present  to  exact  an  acquaintance 
with  short  hand  from  all  lawyers  ap- 
pointed to  the  bench.  Tet  the  art 
seems  to  be  gaining  ground  in  mercantile 
establishments,  and  it  is  regarded  as  indispensa- 
ble in  many  railway  companies'  offices.  A  great 
many  clergymen  write  their  sermons  in  this 
abbreviated  style,  and  read  their  manuscripts 
with  ease  in  the  pulpit.  In  some  printing 
establishments  the  notes  of  reporters  have  been 
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set  up  bj  compoeitors  from  the  original  nuuiu- 
Bcripts.  These  fiu^s  show  thtt  sufficient  legi- 
bility can  be  attained  to  enable  others  to  read 
short  hand  manuscripts,  and  it  is  obvious  that 
the  labor  imposed  on  the  judges  would  be 
less  than  that  entailed  on  them  at  present  at 
criminal  trials  where  the  Judge  alone  takes 
notes.  We  offer  this,  howeveri  as  a  simple 
suggestioni  and  not  as  a  matured  opinion. 


JUDGE  MILLER'S  ADDRESS. 

Mr.  Justice  Miller  has  occupied  a  seat  on  the 
bench  of  the  Supreme  Court  of  the  United 
States  for  sixteen  years,  and  besides  the  long 
and  yaried  experience  th«8  acquired,  brings  a 
clear  judgment  and  an  eloquent  pen  to  the 
treatment  of  his  theme.  His  address  on  legis- 
lation affecting  the  judiciary  and  the  adminis- 
tration of  justice  generally,  which  will  be  found 
in  the  present  issue,  will  well  repay  careful 
perusal. 

CoRBiOTiOM. — Our  attention  has  been  called 
to  an  obvious  erratum  on  page  481,  in  reference 
to  the  case  of  Sanborn,  insolvent  At  line  20 
it  is  said  that  the  "  application"  was  rejected.  As 
the  context  shows,  it  was  the  insolvent's  <<  pre- 
tention "  that  was  rejected,  for  the  application 
was  by  the  assignee  to  have  the  watch  given 
over  to  him,  and  this  was  granted  by  the  Court. 
We  may  take  this  occasion  to  say  that  we  shall 
be  thankful  to  any  reader  who  observes  an  in- 
accuracy in  the  Lboal  Nbws.,  to  call  our  atten- 
tion to  it.  We  strive  to  attain  the  utmost  degree 
of  accuracy,  but  if  error  by  any  chance  creeps 
in,  we  are  anxious  that  the  correction  shall  be 
made  in  the  same  volume,  so  that  no  miscon- 
ception may  arise  hereafter. 


&EF0RT8  AND  HOTES  OF  CASES. 

CIRCUIT  COURT. 

Montreal,  Oct.  31,  1878. 

Papinbau,  J. 

La  CoKPioNn  d'Assurauci  dbs  Cultivatburs  v. 

Bbaulieu. 

Tariff— Preliminary  ExcepiioM — Action  for  $60 

and  under. 

Held,  that  in  eases  for  $60  and  under,  preliminary 
exceptions  should  be  received  gratuitoosly  by  the  clerk 


of  the  Court.  The  deposit  of  $4,  and  the  fee  of 
60.  8d.  mentioned  in  the  25th  Role  of  Pnietic«  fortbs 
Circuit  Court,  being  exigible  only  in  caaes  abore  |6r). 

The  action  was  for  a  sum  under  $60.   Thi 

defendant  having  a  parant  to  call  in,  filed  a 

dilatory  exception  for  that  purpose,  without 

making  the  deposit  of  $4  required  by  the  25ih 

Rule  of  Practice,  or  paying  the  fee  of  $\A'\ 

which  she  contended  was  not  required  in  ctfie» 

of  $60  and  under. 

If.  Durand,  for  plaintiff,  moved  that  the  diU- 
tory  exception  be  rejected,  being  uustampc^i. 
and  unaccompanied  by  the  deposit  required  br 
law  and  the  26th  Rule  of  Practice. 

J.  O.  D^ Amour,  for  the  defendant,  resisted 
the  motion,  contending  that  the  25th  Rnle  of 
Practice  had  reference  only  to  cases  above  $60 
He  referred  to  Alie  v.  Oamelin,  14  L.  C.  J.  134  ; 
and  De^'ardinay.  Chretien,  15  L.  C.  J.  56. 

The  Court  rejected  the  motion,  remarking 
that  the  jurisprudence  was  now  settled  both  ia 
the  District  of  Montreal  and  Quebec. 

Motion  rejected. 

N.  Durand  for  plaintiff. 

D^  Amour  ^  Dumat  for  defendant. 


SUPERIOR  COURT. 

Montreal,  Nov.  15, 1878. 
ToBBAHca,  J. 

MiLLxs  et  al.  v.  Swalb. 
Motion  Jbr  Security  for  Coeta—Delay^Art.  lOT 

C.  C.  P. 
Held,  that  a  motion  for  the  production  of  a 
power  of  attorney  and  for  security  for  costs  can- 
not be  presented  after  the  expiration  of  four 
days  from  the  return  of  the  writ  of  summons 
Bethune  ^  Bethune  for  plaintiffs. 
E.  Carter,  Q,  (7.,  for  defendant. 


Montreal,  Nov.  18, 1878- 
Magkat,  J. 
Akdirbov  v.  Gbbvais,  and  Gbbvais,  Petitioner 
Iniolveni — Permitnon  to  continue  Tradi. 

Heldf  that  a  Judge  haa  no  jurisdiction  onder  the  In- 
solvent Act  of  1875,  to  permit  a  trader  to  coDtiaM  b^' 
trade,  against  whom  a  Writ  of  Attachment  oader  tb« 
Act  has  been  issued. 

On  the  6th  of  November  instant,  upon 
the  affidavit  of  the  plaintiff,  diBclosing  a  dtM 
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amoanting  to  $375,  a  writ  of  attachment  waa 
issued,  under  the  proyisions  of  the  Insolvent 
Act  of  1875,  addressed  to  William  Bhind, 
oflEicial  assignee,  and  the  estate  of  the  insolvent 
was  seized  and  attached  thereunder. 

On  the  following  day  the  defendant  presented 
a  petition  to  quash  the  writ,  and  also  a  petition 
praying  to  be  permitted  to  continue  his  business 
pending  the  contestation  of  the  first-mentioned 
petition,  and  offering  to  give  security  to  such  an 
amount  as  might  be  fixed  by  the  Court. 

On  the  argimient  of  this  petition,  the  counsel 
for  i>etitioner  cited  section  7  of  the  Insolvent 
Act  of  1875,  and  contended  that  this  section 
authorized  the  Judge  to  grant  it,  and  that  the 
security  to  be  ordered  should  not  exceed  the 
amount  of  the  debt  disclosed  in  the  affidavit  of 
the  plaintiff. 

The  plaintiff's  counsel  argued  that  section  7 
did  not  apply  to  cases  in  which  a  writ  of 
attachment  had  issued,  but  only  to  those  in 
which  a  demand  of  assignment  had  been  made. 
The  preceding  sections,  4,  5  and  6,  referred  en- 
tirely to  proceedings  on  a  demand  of  assign- 
ment, and  to  the  petition  against  such  demand. 
In  section  8  proceedings  on  writ  of  attachment 
were  first  mentioned,  and  neither  in  section 
18,  which  allows  the  insolvent  to  present  a 
petition  to  set  aside  the  writ,  nor  anywhere  else 
in  the  act  is  authority  given  to  a  Judge  to  permit 
an  insolvent  to  continue  his  business  while  the 
contestation  of  a  petition  to  quash  the  writ  is 
pending.  If  the  Judge  held  he  had  such 
authority,  the  answer  to  the  petition  set  forth 
that  the  defendant  was  indebted  to  plaintiff  in 
a  much  larger  sum  than  that  disclosed  in  the 
affidavit,  and  security  should  at  least  be  given 
for  the  fiill  amount  due  by  the  defendant  to 
plaintiff. 

Mackat,  J.,  dismissed  the  petition  on  the 
ground  that  he  had  not  power  under  the  act  to 
order  or  allow  the  prayer  thereof  in  a  case 
where  a  writ  of  attachment  had  issued.* 

Oofualve  Doutre^  for  Plaintiff. 

M,  M.  Tait,  for  Petitioner. 


OOMMTJNICATIOHS. 

STENOGRAPHERS'  FEES. 

To  the  Editor  </  Tbi  Lbgal  News. 
Sib, — ^Although  you  say  the  question  of  steno- 

*  Rev«ned  in  Review*   See  next  nifinber. 


graphers'  fees  is  hardly  within  the  province  of 
Thk  Lkoal  Niws,  I  am  glad  you  have  referred 
to  it,  as  it  is  now  and  has  been  for  a  long  time, 
one  of  the  most  vexed  questions  of  the  bar. 
The  stenographers  on  one  side  bring  a  long 
array  of  figures  to  show  that  their  labor  is  in 
other  places  considered  to  be  worth  what  they 
are  charging  for  it ;  while  the  members  of  the 
bar  complain,  and  with  a  good  deal  of  reason, 
of  the  amounts  what  they  are  called  upon  to  pay 
on  their  depositions,  and  the  burdens  which  are 
in  consequence  thrown  upon  their  clients.    It 
is  no  uncommon  thing  at  all  for  the  stenogra- 
phers' fees  to  amount  to  half  the  total  costs  of 
the  suit.    Examine     half   a  dozen  witnesses 
at  any  length,  «.  ^.,  so  as  to  occupy  the  greater 
part  of  a  day,  and  the  stenographers'  fees  alone 
will  amount  to  thirty,  forty  or  even  fifty  dollars. 
The  reasons  why  they  swell  to  so  large  an  ' 
amount  appear  to  be  these  :  First,  because  there 
are  now  so  many  short-hand  writers  who  have 
attached  themselves  to  the  Courts,  and  so  much 
time  is  lost  by  the  ordinary  delay,  adjournments, 
and  postponements  of  suits,  that  they  are  com- 
pelled to  charge  a  high  price  in  order  to  make 
it  an  object  to  them  to  do  the  work — in  other 
words,  they  are  compelled  by  tliat  law  of  self- 
preservation  by  which  we  are  all  influenced,  to 
make  as  much  out  of  each  case  as  possible. 
Secondly,    because    many  of  the    Tii^iters — I 
will  not  say  all — dishonestly  reckon  a  hundred 
words  as  two  hundred.    Indeed,  I  have  myself 
seen  folios  which  did  not  contain  more  than  fifty 
words  reckoned  as  two  hundred.  Under  the  old 
system,  for  which  ten  cents  a  hundred  is  paid, 
a  little  of  this  sort  of  thing  is  tolerable ;  but 
where  you  pay  thirty  cents,  and  have  a  number 
of  depositions  to  ftle,  it  becomes  intolerable.  If 
the  stenographers  had  been  accustomed  to  ez^ 
ercise  a  little  more  honesty  in  this  respect,  tbey 
probably  would  not  now  find  themselves  reduced 
to  twenty  cents  a  hundred.    The  truth  is  that 
the  whole  system    requires  reformation.    At 
present  it  is  a  perfect  muddle.   It  has  grown  up 
like  a  wild  plant,  subject  to  no  rules  nor  restric- 
tions, and  has  been  the  cause  of  no  end  of  dissatis* 
fiK^tion  and  probably  of  injustice.  And  the  only 
parties  to  blame  for  all  this  are  the  lawyers 
themselves.  Why  do  they  not  devise  some  plan 
which  shall  be  equitable  to  all  parties,  and  if 
necessary  have  it  enforced  by  an  Act  of  the 
legislature  7  The  position  as  it  is  at  present  ig 
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this :  There  is  a  large  number  of  abort-hand 
writers, — some  who  make  a  profession  of  it,  and 
some  who  find  it  a  useful  auxiliary  while  prose- 
cuting their  studies  for  the  bar.  Some  of  them 
are  proficient  and  some  are  not.  The  plaintiff's 
counsel  engages  the  stenographer,  that  is,  he 
yields  to  his  solicitation  to  give  him  <<  the  case," 
knowing  no  difference ;  or  if  the  case  has  not 
been  promised,  takes  the  first  who  may  happen 
to  present  himself,  and  in  nine  cases  out  of  ten, 
does  not  know  whether  the  evidence  he  has 
adduced  has  been  correctly  reported  or  not.  He 
may  be  under  the  impression  that  a  witness  said 
something  which  he  does  not  find  in  the  deposi- 
tion, but  as  the  witness  is  supposed  to  have 
listened  to  and  ratified  what  i»  there,  and  the 
writer  has  certified  that  it  is  a  correct  transcript 
of  what  the  witness  said,  there  is  no  help  for  it 
but  to  accept  it  as  such.  The  reports  of  a  really 
skilful  short-hand  writer  are,  as  a  rule,  correct 
and  reliable,  but  the  great  importance  of  the 
work  which  they  are  called  upon  to  do,  wsuld 
seem  to  dictate  that  none  but  the  most  skilful 
should  be  employed,  and  these  should  be  limited 
to  a  certain  number  and  paid  according  to  a 
tariff  fixed  by  law.  It  would  naturally  be  sup- 
posed that  a  matter  of  so  much  importance  would 
long  ago  have  been  placed  on  a  well-defined 
basis,  but  though  the  members  of  the  bar  here  are 
very  propipt  to  grumble,  they  are  very  slow  to 
act,  and  the  consequence  is  that  that  and  a  thous- 
and other  things  connected  with  the  practice  of 
the  courts  in  need  of  reformation  are  allowed  to 
continue  unchanged  from  year  to  year.  What  I 
would  suggest,  would  be,  that  the  Government 
employ  the  stenographers  (by  the  medium  of  a 
judge  who  would  appoint  them  on  petition  of 
members  of  the  bar,  or  on  other  satisfactory 
evidence  of  fitness,)  and  pay  them  so  much  per 
day  for  the  time  they  are  actually  engaged  in 
Court,  and  so  much  per  hundred  words  for  trans- 
cribing. That  this  expense  be  met  by  a  fixed  rate 
or  tax  to  be  charged  by  the  prothonotary  per 
100  words,  payable  as  the  Court-house  tax  or 
other  regular  tax  on  legal  proceedings.  The 
number  of  stenographers  required  under  such  a 
system  would  (at  a  rough  guess)  be  four,  viz : 
two  French  and  two  English,  who  would  be 
sworn  in  once  for  all,  and  be,  in  fact,  officers  of 
the  Court,  and  subject  thereto.  Any  question 
which  would  then  arise  concerning  their  re- 
muneration would  be  between  them  and  the 


Prothonotary,  and  would  in  no  way  aSoci  the 
attorney  or  his  client.  Under  this  ay  stem,  also, 
students  who  desired  it,  and  were  qualified  ix 
the  position,  might  be  appointed,  asttieirrez&o- 
val  or  change  would  create  little  or  no  difficulty. 
In  case  of  a  vacancy  another  in  tiie  same  vaj 
could  be  appointed  and  sworn  in  by  a  judge, 
and  the  number  authorized  by  law  aliajs 
maintained.  By  some  such  plan  aa  this  a  great 
deal  of  the  present  difficulty  would  be  avoided 
and  the  great  question  of  remnnecatioa  be 
placed  on  a  basis  satis&ctory  to  all  parties. 

Tours,  &C., 

AN  OLD  STEN06BAPHEB. 


MR.  JUSTICE  MILLER  ON  LEOIShATlOS 

AFFECTING  THE  ADMINISTRATION 

OF  JUSTICE. 

At  the  second  annual  meeting  of  the  New 
York  State  Bar  Association,  held  on  the  19th 
inst.,  Mr.  Justice  Miller,  of  the  Supreme  Court 
of  the  United  States,  delivered  the  following 
address : — 

OefOltnun  qf  the  Bar  Auociatim  tff  the  StMk  «f 

Ntw  York: 

The  administration  of  justice  in  this  coontiy 
is  committed  by  positive  law  and  by  immemo- 
rial custom,  to  a  class  of  men  for  whom  I  know 
no  better  designation  than  that  of  Lawyen, 
because  it  comprehensively  suggests  the  tunc- 
tions  they  are  designed  to  fulfill,  and  the  attain- 
ments which  they  are  supposed  to  possess  in  the 
Science  of  the  Law.  In  the  practical  exercise 
of  these  functions  they  are  divided  into  two 
classes — the  courts  and  the  bar — the  judges  and 
the  practitioners.  It  has  been  the  custom  some- 
times to  speak  of  the  Bench  and  the  Bar  as  of 
distinct  bodies,  with  separate  interests.  Bat 
this  is  so  only  in  a  limited  and  qualified  sense. 

The  Judge,  from  the  nature  of  his  duties  as 
well  as  by  the  law  of  the  land,  must  be  a  lawyer, 
and  when  he  ceases  to  be  a  lawyer,  he  ceases  to 
be  fit  for  a  Judge. 

We  are,  therefore,  all  Lawyers,  all  members  of 
the  same  honorable  profession,  all  equally  in- 
terested in  the  purpose  for  which  our  order 
exists — namely,  the  pure,  the  efficient,  the  per- 
fect administration  of  Justice,  so  far  as  that  is 
attainable. 

The  system  of  Jaws  by  which  this  is  done, 
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fonnded  mainly  on  that  large  body  of  customs, 
ancient  statutes,  and  judicial  decisions  known 
as  the  Common  Law  of  England,  has  in  this 
country  undergone  many  chani^es,  and  received 
large  accessions  from  two  sources — Legislation 
and  the  decisions  of  the  courts.  It  is  not  neces- 
sary to  inquire  here,  which  of  these  has  been  of 
greater  value,  but  it  is  apprftpriate  to  remark, 
that  so  &r  as  judicial  judgments  have  made  or 
modified  the  law,  it  has  been  by  reason  of  a 
necessity  forced  upon  the  courts  and  against 
their  wishes.  The  progress  of  the  people  in 
wealth,  in  population  and  in  the  application  to 
the  varied  pursuits  of  life,  of  new  powers  and 
new  modes  of  doing  business,  required  modifi- 
cations of  old  rules  and  the  application  of  new 
principles  of  law  to  this  varying  condition  of 
afifairs,  which  the  legislative  branches  of  our 
governments,  State  and  National,  iailed  in  a 
large  measure  to  provide. 

I  do  not  propose  to  discuss  the  nature  and 
value  of  precedents  of  judicial  judgments  as 
authorities  which  must  govern  the  decision  of 
subsequent  cases;  but  as  preliminary  to  the 
observations  which  I  propose  to  make  on  legis- 
lation,  the  other  source  of  change  in  the  law,  it 
is  important  to  say  that  according  to  my  ezpe- 
rience^  the  judge  and  the  lawyer  are  more 
frequently  called  to  consider  the  modifications 
of  the  Common  Law  arising  from  judicial,  than 
from  legislative  action. 

With  these  prefatory  remarks  I  wish  to  call 
your  attention  to  Legislation  in  this  country — 
our  common  country — as  it  affects  the  admin- 
istration of  Justice  in  the  courts  ;  what  it  has 
been — what  it  ought  to  be. 

It  is  not  proposed  to  examine  the  general 
course  of  legislation,  for  very  little  of  that  is 
intended  to  affect  the  courts  of  justice.  If  we 
leave  out  of  the  account  the  various  attempts 
at  codification  or  revision  of  the  laws,  and  ex- 
amine the  annual  and  biennial  volumes  which 
record  the  acts  of  Congress  and  of  our  State 
Legislatures,  we  shall  be  surprised  at  the  very 
limited  space  which  in  such  a  volume  is  occupied 
by  legislation  strictly  appropriate  to  improve- 
ments In  the  criminal  law,  or  the  law  of  private 
rights,  or  to  securing  the  proper  enforcement  of 
such  laws.  Appropriation  bills,  acts  and  resolu- 
tions of  a  purely  partizan  political  character, 
statutes  creating  corporations,private  acts  for  the 
benefit  of  individuals,  laws  whiAi  are  often  mere 


jobs,  carried  through  by  reason  of  the  money 
which  somebody  expects  to  make  out  of  them, 
fill  not  only  the  statute  book,  but  occupy  a  much 
jarger  proportion  of  the  time  of  the  legislative 
bodies.  But  I  design  to  confine  myself  to  the 
consideration  of  legislation  which  concerns  the 
organization  of  the  courts  and  the  methods  by 
which  the  business  of  the  courts  is  conducted, 
and  I  use  the  word  Legislation  in  its  larger  sense, 
as  including  both  Statutory  and  Constitutional 
law. 

For  the  first  fifty  or  sixty  years  after  our  fore- 
fiithers  had  established  our  national  individual- 
ity and  independence,  they  and  their  immediate 
successors  were  too  much  engaged  in  consolidat. 
ing,  securing  and  regulating  the  general  frame* 
work  of  political  government,  to  give  much 
attention  to  the  modes  by  which  private  justice 
was  to  be  regulated.  In  the  absence  of  any 
surplus  wealth  to  litigate  about.  In  a  country 
where  that  wealth  was  mainly  in  the  ownership 
of  the  soil,  and  the  inhabitants  therefore  essen- 
tially rural ;  at  a  period  when  by  reason  of  the 
virtuous  character  of  the  people  crime  was  rare, 
and  personal  integrity  so  common  that  only  its 
absence  was  noticeable,^  the  organization  of  the 
courts,  and  the  modes  of  procedure  to  which 
they  had  long  been  accustomed,  were  deemed 
sufficient. 

The  first  innovation  in  these  matters  which 
calls  for  attention  is  the  change  in  the  tenure  of 
office,  and  in  the  mode  of  appointment  of  the 
judges.  The  life  tenure  of  office  for  the  judges 
has  always  been  regarded  as  one  of  the  most 
valuable  results  of  the  Revolution  of  1688  in 
England.  For  while  their  appointment,  and 
their  removal  from  office,  were  both  prerogatives 
of  the  Crown,  experience  had  shown  that  they 
were  not  to  be  relied  on  by  the  subject,  in  any 
contest  between  him  and  the  appointing  power. 
The  independence  of  the  judiciary,  which  has 
been  the  theme  of  such  abundant  eulogy  with 
Englishmen,  meant  therefore  independence  of 
the  King.  But  when  our  people,  instructed  by 
the  growing  strife  of  party  politics,  had  learned 
to  extend  the  principle  of  election  by  the  peo- 
ple to  all  the  legislative  and  executive  depart- 
ments of  the  Qovemment,  and  the  popular  but 
deceptive  doctrine  of  rotation  in  office  had  taken 
root  among  them,  it  was  hardly  to  be  expected 
that  the  judiciary  would  remain  the  solitary 
exception  to  the  universal  application  of  those 
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principles.  It  was  said  very  plausibly  that  the 
life  tenure  of  office  had  been  adopted  as  a  pro- 
tection against  the  monarch^and  since  there  was 
no  monarch  in  this  country,  but  the  people 
themselves  were  sovereign,  there  was  no  need  to 
protect  the  people  against  themselves,  and  the 
judges,  like  all  other  public  servants,  should  be 
made  to  feel  a  proper  sense  of  accountability  to 
their  masters,  by  the  necessity  of  a  frequent 
renewal  of  their  appointment.  The  agitation 
of  this  subject  led  in  most  of  the  States  to  such 
changes  in  their  fundamental  law,  that  the 
judges  Vere  appointed  or  elected  by  the  Legisla- 
tures. 

I  do  not  say  that  this  mode  of  appointment 
was  adopted  by  all  the  States,  but  I  speak  now 
as  I  must  hereafter  speak  on  these  subjects  only 
of  the  general  or  prevalent  course  of  affairs. 

Of  all  the  depositories  of  political  power  in 
this  country,  from  the  people  to  whom  the  most 
extended  right  of  suffrage  has  been  given  to  the 
executive  whose  power  is  under  least  restraint, 
the  legislative  bodies,  jointly  or  singly,  are  the 
most  unfit  to  be  trusted  with  appointments  to 
office.  And  notwithstanding  the  very  excellent 
manner  in  which  this  power  has  been  exercised 
in  one  or  two  small  States,  notably  Vermont,  in 
the  appointment  of  judges  by  the  Legislature, 
annually  or  blenially,  I  fearlessly  appeal  to  the 
experience  of  the  age  and  the  sentiment  of  the 
people  as  shown  by  the  more  recent  revisions  of 
their  State  Constitutions,  in  support  of  this 
proposition. 

My  earliest  recollection  bf  a  phrase,  since 
become  common  in  the  mouth  alike  of  the 
patriot  and  the  demagogue,  I  mean  the  words 
^  bargain,  intrigue  and  corruption,"  in  in  refer- 
ence to  that  charge  against  the  House  of  Rep- 
resentatives of  the  National  Congress,  in  its 
election  of  a  President  of  the  United  States. 

When  Mr.  Clay,  the  Speaker  of  that  House, 
after  successfully  exerting  his  powerful  in- 
fluence in  favor  of  Mr.  Adams,  was  made  by  Mr. 
Adams  the  premier  of  his  cabinet,  the  belief 
that  this  was  the  result  of  a  previous  bargain 
was  80  strong,  that  the  words  I  have  mentioned 
became  the  battle  cry  of  a  generation,  and  the 
source  of  power  of  a  great  political  party,  which 
governed  the  country  for  that  time,  and  may  do 
so  again.  Let  it  be  observed  that  it  was  not  the 
evidence  of  an  actual  bargain  which  produced 
such  results  on  the  public  mind,  for  there  was 


none.  Nor  do  I  think  that  any  candid  mind  now 
believes  such  a  bargain  was  made ;  but  it  was 
the  great  probability  that  men,  placed  in  the 
position  of  these  two,  would  be  governed  by 
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selfish  and  improper  motives,  and  would,  there- 
fore, make  the  bargain  suggested  by  the  sitoar 
tion,  and  by  their  subsequent  conduct. 

Whenjthe  election  of  judges  by  the  Legisla- 
tures of  the  States  became  the  accepted  theoij 
of  American  statesmanship,  the  appointment  of 
many  other  officers  was  vested  in  the  same 
bodies.  Men  were  to  be  elected  at  the  same 
session;  senators,  judges  of  the  higher  and 
lower  courts,  presiding  officers  of  the  two  houses, 
and,  perhaps,  many  other  places  were  to  be 
filled.  Here  was  a  wide  field  for  combinatioiu, 
for  exchanges  of  votes  and  influence,  temptation 
for  the  use  of  money  and  the  appliance  of  all 
those  corrupt,  but  efficient  means,  by  which 
bad  men  secure  power  at  the  expense  of  the 
general  good. 

This  system  has  given  rise  to  the  expres- 
sive term,  **  log  rolling,"  as  applicable  to  that 
and  to  other  forms  of  legislative  action.  It 
comes  from  the  customs  of  the  early  settleis  in 
clearing  the  trees  from  the  soil  which  thej  in> 
tended  to  cultivate.  When  the  trees  were  all 
felled  and  cut  into  logs  from  ten  to  twentj  feet 
long,  they  were  gathered  into  large  piles  and 
burned  up  to  get  them  out  of  the  way.  This 
piling  business  required  more  force  than  was 
at  the  conunand  of  one  farmer,  and  so  it  be- 
came the  custom,  as  it  did  in  house-raising,  corn- 
husking,  and  other  similar  matters,  that  when 
the  settler  was  ready  for  the  performance,  his 
neighbors  came,  and  putting  their  joint  forces 
together,  the  logs  were  soon  piled  ready  for  the 
fire.  He  in  turn  helped  each  neighbor  when 
needed,  and  so  these  neighborhood  meetings 
came  to  be  called  "  Log-rollii:^."  It  is  aptly  ex- 
pressive of  the  combination  of  forces  in  a  legis- 
lative body,  by  which  one  member  or  set  of 
members  who  have  a  particular  object  to  ac- 
complish, secures  the  aid  of  others,  indifferent 
in  that  matter,  by  promising  to  assist  in  matters 
in  which  the  others  orv  interested.  This  log- 
rolling system  found  a  fruitful  theatre  of  oper- 
ation in  legislative  appointments  to  office,  and 
was  soon  transferred  to  other  subjects  of  legis- 
lation, in  which  members  or  their  constituents 
had  local  or  individual  interests,  often  at  vari- 
ance with  the  g^ieral  welfare. 
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But  the  American  people  with  that  political 
sagacity  which  bo  eminently  diBtingnishes  them, 
were  not  slow  to  perceive  the  evilB  of  this 
system.  In  the  exercise  of  frequent  rerisions 
and  amendments  of  their  State  Constitutions, 
they  have  been  engaged  for  the  last  quarter  of  a 
century  in  striking  at  this  log-rolling  practice. 
Hence  we  see  in  all  the  more  modem  Constitu- 
tions, provisions,  that  all  laws  shall  have  a 
uniform  operation ;  that  every  statute  shall 
have  relation  to  but  one  subject,  which  shall  be 
expressed  in  its  caption ;  that  taxation  shall  be 
uniform  and  equal ;  that  private  corporations 
shall  only  be  organised  under  a  general  law, 
and  others  of  a  similar  character,  all  of  which 
are  aimed  at  this  evil  of  log-rolling,  and  thus 
fu  with  only  limited  success. 

One  of  the  earliest  of  the  constitutional 
amendments  was  the  transfer  of  the  election  of 
judges  from  the  Legislatures  to  the  people  by 
popular  vote.  Whether  this  was  the  result  of 
the  growing  distrust  of  legislative  bodies,  or 
the  general  tendency  of  public  opinion  to  re- 
duce everything  to  the  test  of  popular  suffrage 
as  fiur  as  possible,  it  is  difficult  to  4^11.  No 
doubt  each  motive  had  its  influence.  But  what 
we  are  principally  concerned  about  is  the  effect 
of  this  mode  of  appointment,  the  one  now  gen- 
erally in  operation,  upon  the  efficient  and  sound 
administration  of  Justice  in  the  Courts.  Those 
who  have  given  the  subject  much  thought  are 
divided  between  this  mode  and  a  return  to  the 
old  one,  of  nomination  by  the  executive  and 
approval  of  the  more  conservative  branch  of  the 
Legislature.  The  former  mode  has  not  been  in 
operation  long  enough  to  enable  a  careful  and 
reflective  mind  to  arrive  at  a  satisfactory  opinion 
upon  it.  It  has  worked  so  much  better  than 
the  legislative  method,  that  it  has  established 
that  claim  at  least  to  fovor.  It  is  also  to  be 
considered  that  it  has  been  adopted  almost 
exclusively  in  connection  with  short  terms  of 
office,  about  the  evil  of  which  there  can  be  no 
question,  so  that  these  two  principles,  which 
have  no  necessary  connection,  have  very  gen- 
erally been  mingled  in  the  consideration  of  the 
subject. 

As  to  the  tenure  of  the  office  it  is  satisfactory 
to  know  that  public  opinion  has  undergone  and 
is  still  going  through  a  very  decided  re-action. 

There  are  seven  States  in  which  life  tenure 
prevails.    In  one  the  term  is  twenty-one  years, 


in  another  fifteen,  in  another  fourteen,  in  three 
it  is  twelve,  and  in  two  it  is  ten.  In  the  re- 
mainder it  is  six  and  eight  years,  with  three  or 
four  exceptions.  So  in  regard  to  the  manner  of 
appointment.  Three  States  appoint  by  legis- 
lative election ;  seven  by  the  Governor  and 
Senate,  and  twenty-eight  by  popular  election. 
In  all  these  cases  I  speak  of  the  higher  courts 
of  the  States. 

It  must  be  confessed  that  the  party  conven- 
tions, which  for  years  past  have  proposed  the 
only  candidates  for  office  who  have  any  chance 
of  election,  have  been  much  more  careful  in 
their  nominations  for  judicial  offices,  than  in 
those  of  any  other  class.  How  long  this  ex- 
ceptional case  will  last,  or  how  soon  these  offices 
will  be  subjected  to  all  the  degrading  forces 
which  are  brought  to  bear  in  putting  before  the 
people  candidates  for  offices  more  purely  politi- 
cal, It  is  impossible  to  tell.  If  the  elections  for 
judicial  offices  were  held  at  times  when  no  other 
offices  were  to  be  filled,  it  would  go  fiir  to  re- 
move the  worst  evil  of  the  present  system. 
This  has  been  done  by  the  State  of  Wisconsin, 
and  as  proof  of  what  has  just  been  suggested, 
it  may  be  stated  that  recently  where  two  judges 
of  the  Supreme  Court  were  to  be  elected  at  one 
time,  the  convention  of  each  political  party 
called  to  nominate  candidates  only  nominated 
one,  leaving  one  to  the  other  party  with  the 
result  of  securing  two  judges  every  way  fitted 
for  the  place. 

But  however  this  mode  of  selecting  judges 
may  operate  among  a  people  mainly  rural,  there 
are  well-founded  fears  of  its  results  in  cities 
where  the  criminals,  against  whom  a  judge  must 
enforce  the  law,  if  it  is  enforced  at  all,  exert  a 
very  powerful  influence  in  nominating  conven- 
tions as  well  as  in  the  final  vote.  And  we  are 
not  without  warrant  in  the  experience  of  more 
than  one  large  city  to  justify  these  fears. 

But  apart  from  abstract  reasoning  on  the  sub- 
ject we  have  an  element  of  comparison  in  the 
different  modes  by  which  the  Sfcate  and  the 
Federal  judiciary  are  appointed.  The  latter 
under  the  Constitution  of  the  United  States 
have  always  been  appointed  by  the  President, 
subject  to  approval  by  the  Senate  *,  and  I  ap- 
prehend that  very  few  of  the  statesmen  of  this 
country,  however  democratic  their  general 
views  of  government  may  be,  have  any  wish  to 
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adopt  for  the  jadges  of  the  United  States  the 
system  of  popular  election. 

The  dependence  of  the  judiciary  on  the  ap- 
pointing power  is  not  dangerous  only  when  the 
appointment  is  by  a  monarch.  It  is  much  to 
be  doubted  if  dependence  on  the  vote  of  the 
populace  is  any  less  so  if  the  power  is  exer- 
cised at  short  internals.  The  passions,  the 
prejudices,  the  hasty  impulses  of  the  people, 
when  brought  to  bear  on  the  judge,  are  as 
likely  to  be  un&vorable  to  the  defence  of  in- 
nocence in  criminal  prosecutionSi  and  to  the 
establishment  of  an  unpopular  claim  of  private 
right,  as  the  occasional  exercise  of  that  in- 
fluence by  a  king  or  a  governor.  The  interest 
which  great  corporations  or  large  classes  of  men 
in  other  instances  have  in  the  rules  by  which 
their  cases  are  to  be  governed  in  the  court,  or 
in  the  manner  in  which  individual  causes  are 
decided,  is  very  likely  to  be  understood  and  felt 
by  a  weak  or  timid  judge,  who  remembers  the 
power  they  can  exert  on  election  day. 

Having  traced  the  cause  of  legislation  in  this 
branch  of  our  subject,  let  us  inquire  for  a  mo- 
ment what  it  ought  to  be. 

The  primary  object,  the  highest  purpose  to 
be  attained  in  the  organization  of  the  courts,  as 
regards  these  members,  is  to  secure  honesty, 
capacity,  and  independence,  exemption  from  all 
improper  influences. 

I  do  not  think  the  question  of  the  source  of 
their  appointment  so  important  as  a  means 
of  securing  these  qualities,  as  stability  in  the 
tenure  of  office,  and  in  the  composition  of  the 
court,  and  reasonable  compensation  of  the 
judges.  In  both  of  these  respects  the  tendency 
of  modem  thought  as  shown  in  legislation,  both 
constitutional  and  statutory,  is  in  the  right 
direction.  In  some  of  the  States  the  salaries  are 
perhaps  sufficient.  In  New  York,  if  not  all 
they  ought  to  be,  they  are  much  more  liberal 
than  in  most  of  the  States.  The  Congress  of 
the  United  States  has  been  generous  to  the 
Supreme  Court  since  I  have  been  a  member  of 
it.  In  the  sixteen  years  of  my  service,  they 
have  twice  increased  the  salary,  bringing  it  from 
$6,000  to  $10,000,  and  have  provided  for  every 
judge  not  only  of  that  court,  but  of  all  other 
Federal  courts,  who  has  reached  the  age  of 
seventy,  and  has  also  served  ten  years,  a  re- 
tiring pension  equal  to  his  salary.  But  while 
they  have  been  liberal  to  the  members  of  the 


Supreme  Court,  they  have  been  niggard  and  oa- 
just  to  the  judges  of  the  District  and  oth^ 
Federal  courts.  As  r^iaids  the  judges  of  the 
District  courts,  the  hardship  is  very  grst. 
With  one  or  two  exceptions  their  salary  is  only 
$3,600  per  annum,  and  soitae  of  thenif  notahtj 
the  two  whose  courts  are  held  in  St.  lioais  and 
Chicago,  if  they  had  to  pay  rent  for  the  booses 
in  which  they  lived  in  the  city,  and  live  in  the 
style  of  gentlemen  of  their  standings  in  the 
world,  would  find  the  salary  insufficient  to 
support  the  man  alone,  to  say  nothing  of  wife 
and  children.  It  is  a  shame  to  this  great  gov- 
ernment that  it  should  be  so.  Every  judge 
who  has  the  power  and  whose  doty  it  is  to  de- 
cide upon  the  right  to  life,  liberty  and  property, 
should  be  provided  with  a  support  which  wonld 
at  least  not  suggest  temptation  and  would  leave 
him  free  from  immediate  anxiety  concerning 
the  means  of  comfortable  existence.  Whether 
it  is  wiser  to  make  the  office  one  for  life,  or  of  a 
period  so  long  that  reasonable  stability  in  the 
court,  and  security  in  the  office  is  guaranteed  to 
the  judge,  I  will  not  undertake  to  say.  But  it 
is  a  fair  subject  for  consideration  in  fature  legis- 
lation, and  there  can  be  no  doubt  that  such 
advances  can  be  made  and  ought  to  be  made, 
as  will  secure  compensation  and  stable  tenure 
in  office. 

On  the  other  hand  it  must  be  confessed  that 
the  means  provided  by  the  system  of  oiganic 
law  in  America  for  removing  a  judge  who  for 
any  reason  is  found  to  be  unfit  for  his  office,  is 
very  unsatisfiEictory.  With  the  exception  of  a 
few  States  which  have  retained  the  old  lashicmed 
mode  of  removing  an  officer  by  an  address  to 
the  governor  of  two-thirds  of  each  house  of 
the  Legislature,  impeachment  is  the  only 
remedy.  The  constitution  of  the  United  States, 
which  in  this  respect  is  the  model  on  which 
those  of  the  States  are  formed,  declares  that  the 
President,  Vice-President,  and  all  civil  officers 
shall  be  removed  from  office  on  impeachment 
lor  and  conviction  of  treason,  bribery,  or  other 
high  crimes  and  misdemeanors ;  Uiat  the  trial 
shall  be  by  the  Senate  on  articles  preferred  by 
the  House  of  Representatives,  and  that  no  per- 
son shall  be  convicted  without  the  concurrence 
of  two-thirds  of  the  members  present 

What  the  *^  high  crimes  and  misdemeanors  '* 
are,  for  which  the  remedy  may  be  invoked,  re- 
mains unsettled  to  this  day.    It  was  the  most 
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important  question  in  the  most  important  State 
trial  ever  held  in  this  coantry,  namely,  the  im- 
peachment of  President  Jolinson,  and  was  left 
there  as  undecided  as  ever.  There  were  those 
who  believed  that  some  specific  penal  offence, 
defioed  by  statute,  must  be  proved,  or  there 
could  be  no  conviction ;  and  on  this  ground 
several  of  the  senators  who  voted  for  acquittal 
rested  their  judgment ;  while  many  of  those 
who  voted  for  conviction,  constituting,  perhaps, 
a  majority  of  the  Senate,  were  of  opinion  that 
there  might  be  such  dangerous  exercise  of  un- 
authorized power,  such  total  refusal  to  perform, 
and  such  moral  delinquency  in  regard  to  the 
duties  and  requirements  of  the  place  as  would 
amount  to  a  high  misdemeanor  in  the  sense  of 
the  Constitution.  Whichever  view  of  that  point 
may  be  right,  it  is  very  certain  that  after  the 
experience  of  nearly  a  century,  the  remedy  .by 
impeachment  in  the  case  of  judges,  perhaps  in 
'all  cases,  must  be  pronounced  utterly  inade- 
quate. Besides  the  main  difficulty  of  deciding 
in  each  case  whether  the  charge,  if  proved,  is  an 
impeachable  offence,  there  is  almost  equal  ^f- 
ficnlty  in  obtaining  a  two-thirds  vote  in  a  body 
political  rather  than  judicial  in  its  character, 
liable  to  changes  in  its  constituency  during  the 
usual  delay  of  such  a  trial,  and  open  from  its 
very  nature  to  appeals  to  party  prejudice,  to 
compassion,  and  to  personal  friendship. 

It  is  not  easy,  however,  to  suggest  a  better 
remedy.  The  tribunal  would  be  rendered  more 
efficient  and  more  safe  by  a  specific  definition 
of  the  causes  of  removal.  There  are  many 
matters  which  ought  to  be  causes  of  removal 
that  are  neither  treason,  bribery,  nor  high  crimes 
and  misdemeanors.  Physical  infirmities  for 
which  a  man  is  not  to  blame,  but  which  may 
wholly  unfit  him  for  judicial  duty,  are  of  this 
class.  Deafoess,  loss  of  sight,  the  decay  of  the 
fiftculties  by  reason  of  age,  insanity,  prostration 
by  disease  from  which  there  is  no  hope  of 
recovery — these  should  all  be  reasons  for  re- 
moval, rather  than  that  the  administration  of 
justice  .should  be  obstructed  or  indefinitely, 
suspended. 

So,  also,  there  are  offences  against  the  law,  or 
conduct  which  might  be  made  so,  that  peculiarly 
unfit  a  man  for  the  office  of  judge.  A  vile  and 
overbearing  temper  becomes  sometimes  in  one 
long  accustomed  to.  the  exercise  of  power  un- 
endurable to  those  who  are  subjected  to  its 


humors.  But  I  think  the  experience  of  observ- 
ers will  bear  me  out  in  saying,  that  habitual  in- 
toxication is  of  all  this  class  of  disqualifications 
the  moqt  frequent 

Two  things  may  be  suggested  as  worthy  of 
consideration  in  any  effort  to  amend  Con- 
stitutions on  this  subject,  namely  :  that  the 
causes  for  which  a  judge  may  be  removed  from 
office  shall  be  described  with  the  same  precision 
as  that  which  is  used  in  defining  indictable 
offences.  Second,  that  whatever  may  be  the 
nature  of  the  court  before  which  he  is  tried,  the 
fibcts  of  his  guilt  of  the  impeachable  offence,  or 
disqualification  charged,  should  be  found  by  a 
jury  or  some  similar  tribunal.  It  is  however  to 
be  remembered  that  a  judge  should,  in  the  ex- 
ercise of  his  functions,  be  trammeled  as  little 
as  possible  by  fear  of  consequences  to  himself, 
and  in  view  of  the  resentments  of  disappointed 
suitors  the  providing  for  removal  should  not  be 
made  too  easy. 

As  occupying  an  important  place  in  the 
machinery  of  the  courts,  the  jury  is  next  en. 
titled  to  our  consideration.  No  institution 
which  we  have  inherited  fix)m  our  ancestors  has 
been  as  little  disturbed  by  legislative  action  as 
trial  by  iury  ;  and  none  seems  so  firmly  fixed 
in  the  affections  of  the  people  with  all  its  ac- 
cessories. It  is  the  theme  of  the  popular 
orator  when  all  else  fiiils,  and  a  comparison  of 
our  happy  condition  with  that  of  the  be. 
nighted  nations  of  Europe  would  Ml  to 
satisfy  the  public  taste,  if  it  did  not  dwell 
with  emphasis  on  our  ancient  system  of 
trial  by  jury,  as  the  palladium  of  our 
liberties.  Still  there  are  indications  of  dis- 
satisfiiction.  Illinois,  by  her  most  recent 
Constitution,  permits  the  Legislature  to  abolish 
grand  juries.  Colorado  does  the  same.  Nevada 
allows  three-fourths  of  the  jury  to  render  a 
verdict.  Perhaps  this  last  is  a  valuable  innova- 
tion. It  requires  all  the  veneration  which  age 
inspires  for  this  mode  of  dispensing  justice, 
and  all  that  eminent  men  have  said  of  its  value 
in  practice,  to  prevent  our  natuml  reason  from 
revolting  against  the  system,  and  especially 
some  of  its  incidents.  If  a  cultivated  oriental 
were  told  for  the  first  time  that  a  nation,  which 
claims  to  be  in  advance  of  all  others  in  its  love 
of  justice  and  its  methods  of  enforcing  it, 
required  as  one  of  its  fundamental  principles 
of  jurisprudence!  that  every  controversy  be« 
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tween  individualB,  and  eyery  charge  of  crime 
against  an  offender,  shonld  be  eabmitted  to 
twelve  men  without  learning  in  the  law,  often 
without  any  other  learning,  and  that  neither 
party  to  the  contest  could  prevail  until  all  the 
twelve  men  were  of  one  opinion  in  his  favor, 
he  would  certainly  be  amazed  at  the  proposi- 
tion. Nor  have  the  European  nations  differed 
much  with  him  in  their  estimate  of  trial  by 
jury.  It  has  been  well  understood  and  received 
the  careful  consideration  of  continental  jurists 
for  a  great  many  years,  without  being  adopted 
by  any  of  them,  in  the  form  that  we  have  it 
from  England.  Many  attempts  have  been 
made  to  introduce  it  in  some  modified  shape? 
but  I  think  it  safe  to  say  that  it  has  not  in  its 
esKential  Anglo-Saxon  feature  met  the  approval 
of  any  people  except  those  of  that  race.  In 
the  days  when  kings  exercised  arbitrary  power, 
the  jury  was  among  the  sturdy,  liberty-loving 
Englishmen  a  valuable  barrier  against  oppres- 
sion by  the  Crown.  But  in  this  country,  where 
the  people  are  sovereign,  the  jury  is  too  often 
the  mere  reflection  of  popular  impulse,  and 
tbe  safety  of  an  innocent  man  is  more  fre- 
quently found  to  depend  on  the  firmness  of  the 
judge  than  the  impartiality  of  the  jury.  Still 
it  is  probably  wise  that  no  man  shall  be  con- 
victed of  an  infamous  crime  until  twelve  fair- 
minded  men  are  convinced  of  his  guilt.  I  am 
also  forced  to  admit,  however,  that  even  in 
civil  cases  my  experience  as  a  judge  has  been 
much  more  favorable  to  jury  trials  than  it  was 
as  a  practitioner.  And  I  am  bound  to  say  that 
,an  intelligent  and  unprejudiced  jury,  when 
such  can  be  obtained,  who  are  instructed  in  the 
law  with  such  clearness,  precision,  and  brevity, 
as  will  present  their  duty  in  bold  relief,  are 
rarely  mistaken  in  regard  to  facts  which  they 
are  called  upon  to  find. 

Since  public  opinion  is  not  ripe  for  a  candid 
consideration  of  the  abolition  of  the  jury  sys- 
tem in  civil  cases,  it  is  the  part  of  wisdom  in 
the  legislator  to  make  it  as  useful  as  possible. 
To  this  end  the  doctrines  of  the  residence  need 
other  qualifications  and  disqualifications  of 
jurors  and  amendment.  The  principle  of  trial 
by  a  jury  of  the  vicinage  ^ras  founded  originally 
in  the  idea-^^that  the  neighbours  were  better 
qualified  to  decide  the  controversy,  by  reason 
of  their  knowledge  of  the  character  of  the 
parties  and  the  circumstances  of  the  issues  to 


be  tried.  In  modem  times  we  have  adopted 
the  rule  to  exclude  a  man  from  the  jury  who 
knows  anything  of  the  case,  or  has  an  opinioo 
of  its  merits,  searching  in  some  instances  fur 
weeks  to  find  a  man  so  ignorant  or  obscnre? 
that  he  has  never  heard  of  a  case  which  hu 
attracted  universal  attention,  and  does  not 
know  the  most  prominent  public  character  in 
his  neighbourhood.  The  evils  of  these  r<^ 
trictions  have  challenged  public  attention  ot 
late  years.  I  can  see  no  reason  at  this  da?  for 
a  trial  in  the  vicinage,  nor  for  restricting  the 
area  from  which  the  jury  is  to  be  taken  by 
county  lines,  and  still  less  for  refusing  a  man 
otherwise  well  fitted  for  a  juror,  because  he  hu 
read  an  account  of  the  famous  case  in  the 
newspapers.  In  these  respects,  as  well  as  ic 
the  number  of  the  jury,  which  is  too  large,  and 
in  the  requirement  of  unanimity  in  the  verdict 
in  civil  causes,  there  is  a  fair  field  for  judicious 
legislation. 

An  essential  element  of  any  system  of  ad- 
ministering justice  is  the  law  of  evidence.  The 
rules  by  which  testimony  offered  in  a  suit  is  t<» 
be  admitted  or  rejected,  and  the  probative  forr:^ 
of  the  different  classes  of  evidence  admitted, 
must  always  have  a  controlling  influence  on. 
the  verdict  of  the  jury  or  the  judgment  of  the 
court. 

The  common  law  of  evidence  was  in  manr 
respects  a  very  artificial  system,  and  probably 
more  restrictive  in  the  rules  which  admitted 
testimony  than  any  civilized  code  of  laws. 
And  while  the  courts  have  felt  the  evil  of 
many  of  these  limitations  upon  the  use  of 
testimony,  calculated  to  throw  light  on  the 
issue,  they  have  been  comparatively  helpless  by 
reason  of  their  obligation  to  follow  the  estab- 
lished law  of  the  case.  In  this  matter,  also. 
legislation  has  made  no  progress  until  a  few 
years  back.  The  exclusion  from  testifying  of 
the  individuals  who  were  likely  to  know  more 
of  the  matter  in  controversy  than  all  others, 
because  they  are  partfes  to  the  suit,  or  ar« 
interested  in  the  result,  is  still  the  law  of  some 
of  the  States  though  abolished  now  by  mo^t 
of  them. 

It  was  until  recently  the  universal  law  of 
this  country  that  the  mere  contingent  liabilitT 
to  costs  rendered  the  party  liable  incompetent 
to  testify  in  the  suit.  Wherever  the  rule 
of  excluBion  on    account  of    interest  or  of 
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being  a  purty  to  the  suit  has  been  abolished,  it 
has  met  the  approval  of  judges  and  lawyers, 
with  rare  exceptions.  The  only  question  yet 
open  on  that  subject  relates  to  its  application  to 
criminal  cases.  Many  States  of  the  Union  now 
permit  a  man  to  testify  who  is  on  trial  for  a 
criminal  o£fence.  In  most  of  them  this  must 
be  voluntary  [on  his  part,  and  he  can  remain 
silent  if  he  chooses.  But  it  has  been  thought 
proper  in  such  cases  that  the  jury  shall  be 
instructed  that  his  silence  is  to  raise  no  pre- 
snmption  against  him,  as  it  might  do  if  he 
refrained  from  giving  explanations  which  the 
situation  seemed  to  require.  It  may  be  doubted^ 
however,  if  the  charge  of  the  court  in^such 
cases  wiU  be  very  effectual. 

The  exceptions  to  the  law  excluding  hearsay 
evidence,  which  have  been  somewhat  increased 
by  the  courts,  might  profitably  be  further 
enlarged  by  legislation. 

The  proof  of  character,  whether  good  or  bad, 
should,  in  my  opinion,  be  admitted  in  many 
cases,  both  for  and  against  the  party,  where  it 
is  now  excluded.  On  a  charge  of  crime,  or  an 
issue  of  fraud,  which  of  itself  proves  the  man, 
if  gnilty,  to  be  a  very  bad  man,  it  is  usual  to 
reject  the  light  which  his  previous  character, 
whether  good  or  bad,  will  throw  on  the  proba- 
bility that  he  would  do  the  act  charged. 

Without  enlarging  on  the  subject,  I  am  of 
opinion  that  in  criminal  causes  the  French 
system  of  repeated  and  very  free  preliminary 
examination  of  the  prisoner,  in  the  presence  of 
a  jndicial  officer,  in  which  questions  are  put 
and  answered  with  g^reat  freedom,  as  the  &cts 
are  developed,  in  which  the  accused  has  the 
fullest  opportunity  of  prompt  and  early  explan- 
ation, and  is  held  responsible  for  its  absence 
when  the  examination  is  postponed  and  re- 
sumed as  new  information  is  obtained  bearing 
on  the  guilt  or  innocence  of  the  party,  is  much 
more  likely  to  relieve  the  party,  if  innocent|  of 
the  disgrace  and  trouble  of  a  formal  trial,  and 
to  produce  conviction 'in  case  of  guilt,  than  our 
artificial  strait-laced  law  of  evidence  permits. 
It  is  the  boast  of  the  common  law  that  it  pro- 
tects the  innocent  at  all  hazards,  and  that  it  is 
better  that  many  guilty  should  escape  than  that 
one  innocent  man  should  be  punished.  Tet  I 
entertain  a  very  strong  conviction  that,  leaving 
out  of  the  account  prosecutions  for  offences 
purely  political,  fewer    men    are  wrongfully 


punished,  and  fewer  guilty  ones  escape,  under 
the  French  than  under  our  system  of  criminal 
procedure.  There  is  in  the  law  of  evidence  an 
inviting  field  for  the  Jurist  and  the  Legislator. 
The  book  of  Mr.  Justice  Appleton,  of  Maine, 
and  the  works  of  Mr.  Stephen,  are  encouraging 
in  this  direction ;  and  an  examination  of  Mr. 
Bentham's  labors  on  this  subject  would  well 
repay  the  time  so  expended. 

Looking  at  such  legislation  as  affects  the 
methods  by  which  justice  is  administered  in 
the  courts,  the  modes  of  procedure  in  them,  it 
will  be  found  that  the  changes  have  been  very 
important. 

In  several  of  the  New  England  States,  and 
in  the  State  of  Pennsylvania,  courts  of  Equity, 
as  distinct  from  Courts  of  Law,  have  always 
been  unknown;  but  within  the  last  thirty 
years  they  have  conferred,  to  a  limited  extent, 
equity  jurisdiction  on  their  Conunon  Law 
courts.  It  is  not  within  the  scope  of  these 
remarks  to  discuss  the  sufficiency  of  the  courts 
of  common  law,  as  we  received  them  from  our 
English  ancestors,  to  meet  the  demands  of 
remedial  justice.  I  take  it  that  the  struggle 
of  the  two  States  of  Pennsylvania  and  Massa- 
chusetts, to  do  without  the  principles  of  the 
equity  courts,  in  which  struggle  they  finally 
yielded  to  the  necessity  of  adopting  them,  is 
conclusive  on  that  point.  Bat  it  came  very 
soon  to  be  understood,  that  while  the  system 
of  chancery  law  was  a  necessary  element  of 
our  jurisprudence,  it  was  not  indispensable  that 
there  should  be  a  separate  court  for  its 
administration. 

The  States  accordingly  began  very  early  to 
dispense  with  chancellors,  and  to  require  the 
judges  of  their  courts  of  law  to  act  also  as 
chancellors.  But  while  this  was  done  by  virtue 
of  the  same  commission,  and  the  style  of  the 
court  was  the  same,  in  which  the  remedies  were 
administered,  there  was  a  separate  docket  for 
each  class  of  cases,  the  distinctive  modes  of 
pleading  and^^ractice  were  kept  up,  and  the 
courts  were  in  tact  courts  of  law  and  courts  of 
equity. 

But  about  the  time  that  Massachusetts  and 
Pennsylvania  had  come  to  recognize  the  neces- 
sity of  the  principle  of  equity,  to  the  complete- 
ness of  their  system  of  jurisprudence,  the  State 
of  New  York,  which  has  taken  the  lead  in  all 
these  innovations,  or  improvements,  as  you  may 
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choose  to  call  them,  begui  to  consider,  whether 
the  principles  and  methods  of  courts  of  equity 
were  necessarily  so  antagonistic  to  those  of  the 
courts  of  law,  that  they  could  not  be  combined 
and  administered  in  the  same  forum  and  as 
part  of  the  same  system  of  legal  procedure. 

They  said,  if  A  has  the  legal  title  to  a  tract 
of  land,  and  sues  B  to  recover  possession  of  it, 
and  B  has  a  ralid  equitable  right  to  the  land 
and  to  its  possession,  why  must  B  submit  to  let 
A  recover  judgment  forits  possession  in  a  court 
of  law,  and  then  file  a  bill  in  chancery  to 
obtain  from  A  the  legal  title,  and  for  a  per- 
petual injunction  against  A's  judgment? 
Why,  since  the  same  judge,  sitting  in  the  same 
court,  must  try  both  the  action  at  law  and  the 
suit  in  chancery,  shall  he  not  do  it  in  one  suit, 
thereby  saving  both  time  and  money  to  the 
litigants?  The  answer  to  these  questions, 
based  as  it  was  on  the  want  of  flexibility  in  the 
forms  of  action  at  common  law,  led  lo  an 
enquiry  into  the  value  of  those  forms,  which 
came  to  be  very  much  disturbed.  And  no  won- 
der this  was  so.  Actions  at  law  were  divided 
into  actions  of  tort  and  actions  of  contract. 
These  again  were  subdivided  into  specific  forms, 
and  however  good  or  well-founded  a  plaintifi^s 
right  of  action  might  be,  he  was  defeated  if  he 
had  mistaken  the  form  in  which  he  had 
brought  it.  If  it  was  detinue  when  it  should 
have  been  debt,  jor  trespass  when  it  should 
have  been  trespass  on  the  case,  he  was  beaten, 
though  his  right  to  recover  the  sum,  or  thing 
claimed,  was  made  clear  during  the  progress  of 
the  suit.  And  so  if  he  had  brought  an  action 
at  law,  the  subject-matter  of  which  was  only 
cognisable  in  equity,  he  was  when  this  was 
ascertained,  at  whatever  stage  of  the  litigation, 
and  however  clear  his  right  to  relief,  turned 
out  of  court  with  costs,  and  compelled  to  bring 
another  suit  or  abandon  the  assertion  of  his 

right. 

[To  b«  oonoladed  in  next  issue.] 


GENERAL  NOTES. 

A  MAHonTAN  IM  Court.— A  Toronto  report 
states  that  on  the  7th  instant,  a  Mahometan 
appeared  before  the  Police  Court.  It  is  said 
to  be  the  first  instance  on  record.  The  man, 
who  is  a  Circassian,  goes  by  the  Bnglish  name 
of  Henry  Jackson.    He  appeared  against  Na^ 


thaniel  Hammond,  a  hotel-keeper,  for,  as  h<> 
alleged,  obtaining  from  him  under  false  pre> 
tences  $160  in  cash  and  two  stores.  The  <mc 
was  adjourned  in  order  that  a  book  oi  the 
Koran  might  be  procured  whereon  to  swear  tb^ 
complainant. 

Gbiat  Lawtbus  at  Dbill. — EUenboriMizb 
and  Eldon  were  both  turned  out  of  the  awk- 
ward squad  of  Lincoln's  Inn  corps  for  awkward- 
ness. The  former's  attempt  at  this  military 
training  gave  him  an  opportunity  to  utter  s 
memorable  jest  When  the  drill  seijcALLt 
reprimanded  the  company  for  not  preaerving  & 
straiter  front,  the  great  judge  replied,  ^  we  arr 
feot  accustomed  to  keeping  military  sU^aaiK^i 
indenture  wtinsiteth" 

A  FixALi  Attobubt  n  DiPFicuLTna.— 3(r£ 
Belva  Lockwood  has  succeeded  in  obtain:  o^ 
admission  to  the  Washington  bar,  but  finds  tti*  * 
is  not  a  passport  to  other  legal  fraternities.  A 
short  time  ago  she  entered  the  Court  of  Jnd^e 
Magruder,  of  the  Seventh  Judicial  Circuit  oi 
Maryland,  and  there  attempted  to  act  as  an 
attorney.  But  the  court  would  not  permit  hfz 
to  do  so,  and  lectured  her  after  this  manner 
"  God,''  said  the  judge,  ^'  has  set  a  bound  fcr 
woman.  She  was  created  after  and  is  a  part  of 
man.  The  sexes  are  like  the  sun  and  mo«.^n 
moving  in  their  different  orbits.  The  g^reates: 
seas  have  bounds,  and  the  eternal  hills  and 
rocks  that  are  set  above  them  cannot  be  re- 
moved." When  the  court  finally  adjourned 
Mrs.  Lockwood  attempted  to  address  the  Iadie> 
and  gentlemen  who  were  present,  but  a  bailie 
prevented  her  from  making  any  speech  in  the 
court  room. 

HoRsnroNOiR  Lani  Gaol,  which  has  just 
been  closed  under  the  Prisons  Act  recentij 
passed,  was  built  in  1798,  and  is  famous  as  tbe 
place  of  confinement  not  only  of  criminals 
and  debtors,  but  of  political  and  other  offenders 
also.  It  was  here  that  in  1803  Colonel  Des- 
pard,  with  six  of  his  companions,  snfiered 
death  for  conspiring  to  ^  overturn  the  Constitu 
lion  and  destroy  King  George  III  and  the  rest 
of  the  Royal  Family .''  Here  too  Leigh  Hunt 
spent  two  years  of  his  imprisonment,  and  morr 
recently  Colonel  Valentine  Baker  and  the  Rev. 
Arthur  Tooth  have  been  aocommodaled  within 
its  walls. 


rn 


THE  LEGAL  NEWS. 


611 


§he  fegul  ^ews. 


Vol.  I.         DECEMBEK  7,  1878.         No.  49. 

TRADERS  CONTESTING  WRIT  OF  COM- 
PULSORY LIQUIDATION. 

We  inserted  last  week  a  note  of  a  decision  in 
the  case  of  Anderson  v.  GervaUy  in  which  the 
Court  held  that  it  had  no  Jurisdiction  to  permit 
a  trader,  against  whom  a  writ  of  compulsory 
liquidation  had  issued,  to  continue  his  trade 
while  the  contestation  of  the  attachment  was 
pending.  This  decision  was  opposed  to  on6 
rendered  in  1876  in  FUher  v.  Maloy  Rainville, 
J.,  in  which  it  was  held  that  the  Judge  may, 
under  special  circumstances,  permit  the  insol- 
vent to  continue  his  trade.  In  that  case  the 
writ  of  compulsory  liquidation  had  heen 
quashed,  but  an  appeal  had  been  taken  from 
the  judgment.  The  Court  held  that  the 
judgment  had  the  effect  of  giving  back  to  the 
trader  the  possession  of  his  effects,  and  he  was 
allowed  to  continue  his  trade  while  the  case 
was  pending  in  Review.  This  decision 
has  been  followed  by  the  Court  of  Review 
in  Andenon  v.  Gervais^  the  decision  noted 
last  week  being  reversed.  The  Court  of 
Review  holds  that  a  trader  may  be  allowed  to 
continue  his  business,  pending  proceedings  to 
set  aside  a  writ  of  compulsory  liquidation,  on 
giving  security  to  the  full  value  of  his  stock. 


LIABILITY   OF  P ROT  HON  OT ARIES. 

In  connection  with  certain  recent  proceedings 
affecting  an  insolvent  estate,  an  interesting 
question  has  arisen  as  to  the  liability  of  pro- 
thonotaries  in  issuing  special  writs,  such  as 
Moisiet'-aTrits  before  judgment,  or  tamet-conterva- 
toiret.  Is  a  prothonotary  bound,  on  the  pro- 
duction of  an  affidavit,  to  allow  the  writ  to 
issue,  or  is  it  his  duty  to  examine  the  affidavit, 
and  determine  whether  the  allegations  are 
sufficient  to  justify  the  demand  7  And  again, 
if  it  be  assumed  that  he  is  bound  to  examine 
the  affidavit,  is  he  responsible  for  the  damages 
which  may  have  been  caused  by  a  seizure  based 
on  an  insufficient  affidavit  ? 

These  important  questions  received  consider- 
able attention  in  a  case  decided  by  the  Superior 
Court  in  Montreal  some  years  ago,  and  affirmed 


In  appeal.  We  refer  to  the  case  of  McLennan 
ei  al.  V.  Hubert  it  al.y  in  which  the  joint  pro- 
thonotary vras  sued  in  damages  under  the  fol- 
lowing circumstances  :  A  sailor,  named  Mar- 
cile,  claimed  the  sum  of  $7.25  to  be  due  to  him 
for  wages,  by  one  Couvrette,  captain  of  a  barge, 
and  he  made  an  affidavit  of  which  the  follow- 
ing is  a  literal  translation  :  <<  That  the  defend- 
ant is  indebted  to  him  in  the  sum  of  seven 
dollars  and  twenty-five  cents,  being  for  wages 
as  sailor  on  board  the  barge  bearing  the  name 

of ,  and  that  said  barge  is  on  the  point 

of  leaving  the  Port  of  Montreal,  to  go  to  the 
United  States  of  America,  and  that  without  the 
benefit  of  a  aaitie  arrit  before  judgment  to  seise 
and  arrest  the  said  barge,  its  equipment  and 
cargo,  the  plaintiff  will  lose  his  debt  and  suffer 
damage.''  *  This  affidavit  was  presented  to  Mr. 
Papinean,  one  of  the  defendants,  as  joint  clerk 
of  the  Circuit  Court,  on  the  4th  September, 
1871,  and  thereupon  he  ordered  the  issue  of  a 
writ  of  aairie  arrit  before  judgment,  command- 
ing any  bailiff  of  the  Superior  Court  "  to  seize 
and  arrest  all  the  goods,  debts  and  effects  of 
Albert  Couvrette,  barge  captain,  of  the  Parish  of 
Ste.  Cecile,  District  of  Beauharnois,  and  par- 
ticularly a  barge  and  its  equipment  and  cargo  ; 
said  barge  known  under  the  name  of  «  Guard," 
presently  in  the  Port  of  Montreal."  The  seizure 
was  made  while  the  barge  <<  Guard  "  was  one  of 
ten  which  were  being  towed  by  a  steamer 
through  the  Lachine  Canal,  and  a  detention  of 
ten  hours  was  caused  to  the  whole  tow.  This, 
it  was  established,  entailed  a  loss  of  about  three 
hundred  dollars  on  McLennan  k  Co.,  the  pro- 
prietors of  the  barges,  viz. :  twenty  doliars  for 
each  barge,  and  one  hundred  dollars  for  the 
steamer.  The  attachment  was  quashed  by  the 
Court,  on  the  groimd  that  the  affidavit  did  not 
contain  the  essential  averments  required  by  law 
for  the  issuing  of  a  writ  of  attachment,  and  the 
proprietors  of  the  barge  then  gave  the  pro- 
thonotary notice  of  an  action  to  recover  the 
damages  occasioned  to  them  by  the  seizure, 
alleging  that  the  prothonotary  had  acted 
<<  illegally  and  without  reasonable  or  probable 
cause." 

The  action  was  met  in  the  first  place,  by  a 
demurrer,  alleging  that  the  prothonotary  and 
clerk  are  bound,  on  the  demand  of  the  plaintiff's 
attorney,  accompanied  by  an  affidavit  Berietue  et 
de  bonne  fidj  to  issue  writs  of  aauie  arrSt,  before 


5T8 


THE  LEGAL  NEWS. 


Judgment,  and  others  of  the  same  nature,  and 
that  they  cannot  constitute  themBelves  judge s 
of  the  suflRciVncy  or  insufficiency  of  such 
affidavit.  The  demarrcr  was  dismissed,  Mac- 
kay,  J.,  considering  the  declaration  if  proved, 
sufficient  to  justify  a  judgment.  From  this 
decision,  therefore,  it  would  appear  that  an 
action  of  damages  lies  for  the  issue  of  special 
writs  <^ilh  gaily,  and  without  "reasonable  or 
probable  cause." 

The  defendants  also  pleaded  to  the  merits,  that 
at  the  time  of  the  seizure,  the  question  as  to 
whether  a  seaman  had  a  right  to  obtain  a  taisie 
eontervatoire  for  his  wages,  due  on  the  last 
voyage,  was  controverted  ;  and  that  the  defen- 
dants had  acted  in  good  faith,  "  de  bonne  foi  et 
sant  negligence  ou  impe'ritie."  At  the  enquite 
two  of  the  prothonotaries  were  examined.  One, 
Mr.  Papineau,  who  has  since  retired  from  office, 
disclaimed  any  discretion  in  the  matter.  He 
said  :  «  We  consider  the  affidavit  as  the  work 
of  the  deponent  and  the  lawyer,  and  ve  do  not 
read  tt,  considering  ourselves  responsible  only 
for  the  jurat  and  the  manner  of  administering 
the  oath."  Mr.  Hubeit,  however,  who  was  also 
interrogated  as  to  the  practice,  replied  :  <>  Since 
I  have  been  one  of  the  prothonotaries,  I  have 
never,  as  a  general  rule,  received  affidavits  for 
special  writs,  such  SLsaaisie  arrSt  before  judgment 
or  reveudication,  without  examining  and  read- 
ing them.'' 

The  Superior  Court,  Torrance,  J.,  dismissed 
the  action,  the  principal  motive  being :  «  con- 
sidering that  the  plaintiffs  have  failed  to  prove 
that  the  taine-arrit  before  judgment  set  forth  in 
the  declaration,  was  issued  without  any  reason- 
able or  probable  cause."  And  the  point  was 
further  elucidated  by  the  lollowiog  remarks  of 
the  learned  judge  in  pronouncing  the  judg- 
ment '.  «  The  function  which  the  prothonotary 
performed  here,  may  be  regarded  as  a  quasi 
Judicial  one,  and  in  a  case  of  Carter  ^  Burland^ 
the  Court  has  already  to-day  decided  that  a 
magistrate  is  not  liable  where  there  is  no 
malice  or  misconduct  on  his  part.  Broom's 
Maxims  show  that  even  inferior  magistrates 
cannot  be  called  into  quebtion  for  a  simple 
error.  It  is  better  that  an  individual  should 
occasionally  sutTer  wrong  than  that  the  course 
of  justice  should  be  impeded  by  constant  ap- 
prehension on  the  part  of  those  who  have  to  ad- 
minister it.    The  question  raised  here  as  to  the 


issue  of  the  MaitU-arrit  is  one  upon  which  differ- 
ent judges  have  held  different  views,  and  is  it  to 
be  said  that  a  prothonotary  is  liable  btfcaose  he 
does  not  refuse  to  give  out  a  warrant  of  «am»- 
arrH  on  what  at  least  appeared  to  be  a  sufficient 
affidavit?" 

The  case  was  taken  to  appeal,  and  very  ably 
argued  by  Mr.  Girouard,  on  behalf  of  the 
appellants.  It  was  urged  that  Mr.  Papineau 
in  issuing  these  special  writs,  without  even 
takiDg  the  trouble  to  read  the  affidavits,  was 
guilty  of  gross  neglect,  for  which,  if  he  was  a 
mere  ministerial  officer,  he  was  answerable ;  and, 
on  the  other  hand,  if  it  were  held  that  be  was 
acting  in  a  judicial  capacity,  he  had  exceeded 
his  jurisdiction,  and  should  likewise  be  held 
answerable.  The  judgment,  however,  was 
affirmed  \  the  Court  holding  that  although  the 
Prothonotary  had  apparently  acted  without 
sufficient  circumspection,  yet  he  had  not  acted 
in  bad  fiiith,  and  was,  therefore,  not  account- 
able. 

Th9  principle  deducible  from  this  decision 
seems  to  be,  that  while  the  prothonotary  is 
bound  to  exercise  a  certain  degree  of  care,  he 
will  not  be  held  liable  in  damages,  unless  bad 
faith  or  very  gross  carelessness  be  proved 
against  him.  Perhaps  this  is  the  safest  rule 
that  could  be  laid  down.  If  prothonotaries 
were  to  be  held  liable  for  erroneous  judgments, 
the  inconveniences  arising  from  their  refusal 
to  act,  might  be  greater  than  those  proceeding 
from  ill-advised  or  hasty  action.  They  would 
in  cases  of  difficulty  require  time  to  deliberate, 
and  to  consult  authorities  and  counsel,  and 
the  ordinary  difficulties  of  overcoming  official 
inertia  would  be  vastly  multiplied.  We  may 
remark,  in  conclusion,  that  those  who  wish  to 
see  in  what  cases  Judges,  or  those  acting  in  a 
judicial  capacity,  are  responsible,  will  find  a 
full  examination  of  the  question  in  the  case  of 
Lange  Y.  Benedict^  ante,  pp.  337,  341. 


According  to  statistics  published  in  the  Bos- 
ton Commercial  Advertieer^  the  number  of  bank- 
ru])tcies  filed  under  the  late  bankrupt  law,  from 
the  time  it  went  into  operation,  June  1,  1867, 
to  August  31,  1876,  was  103,005,  of  which 
15,151  were  in  the  Easter  A  States,  24,534  in  the 
Middle  States,  22,780  in  the  Southern  States, 
40,096  in  the  Western  States,  and  433  in  the 
District  of  Columbia. 
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REPORTS  Am)  NOTES  OF  CASES. 

COURT  OF  REVIEW. 

Montreal,  Nov.  23,  1878. 

TORRAKOI,  J.,  RaINVILLB,  J.,  JlTTi,  J. 

Anderson  v.  Qbryaib,  and  Gsevais,  Petitioner. 

Compulaory  Liquidatim  —  Insolvent    Continuing 
Trade  Pending  Contestation. 

Heidi  that  the  Coart  or  Judge  may  permit  a  trader 
against  whom  a  writ  of  compulsory  liquidation  has 
issued,  to  continue  his  business  pending  the  con- 
testation of  the  writ,  on  his  giving  security  for  the 
▼aine  of  his  stock-in-trade  and  other  assets. 

The  defendant  inscribed  in  Review  from  the 
decision  noted  ante  p.  666,  which  refused  per- 
mission to  the  insolvent  to  co];>tinue  his 
business  while  the  contestation  of  the  writ  of 
compulsory  liquidation,  which  had  issued 
against  his  estate,  was  pending. 

The    Court    reversed    the    judgmAt,    the 
reasons  being  recorded  in  substance  as  follows : 
<<  Considering  that    under    Sect.    9    of  the 
Insolvent  Act,  1875,  the  writ  of  compulsory 
liquidation  is  subject  as  nearly  as  can  be  to  the 
rules  of  procedure  in  ordinary  suits,  as  to  its 
issue  and  return,  and  as  to  all  proceedings 
subsequent  thereto  before  the  Court  or  Judge  ; 
*«  Considering  that  under  Sect.  16  of  the  Act, 
after  the  issue  of  a  writ  of  compulsory  liquida- 
tion, the  assignee  holds  the  property  of  the 
defendant  only  in  trust,  for  the  benefit  of  the 
insolvent  and  his  creditors,  and  subject  to  the 
orders  of  the  Court  or  Judge  ; 

"Considering  that  under  Sect  17  of  the  Act, 
the  defendant,  when  he  contests  the  writ  of 
compulsory  liquidation  issued  against  him,  is 
obliged  to  furnish  the  assignee  with  a  state- 
ment of  his  affairs  only  within  ten  days  from 
the  date  of  the  judgment  rejecting  his  petition 
to  have  the  writ  quashed,  and  not  within  ten 
days  from  the  service ;  and  that  under  Sect.  20, 
the  assignee,  if  the  writ  is  contested,  can  call  a 
meeting  of  the  creditors  only  after  the  contest- 
ation is  rejected ; 

«  Considering  that  it  results  from  these  pro- 
vifiions,  that  until  judgment  is  rendered  on  the 
contestation  of  a  writ  of  compulsory  liquida- 
tion, the  defendant  is  not  absolutely  divested  of 
the  possession  of  his  estate  for  the  benefit  of 
his  creditors,  but  the  law  gives  the  assignee 
only  provisional  possession  thereof,  subject  to 
revocation  in  case  the   writ  of  compulsory 


liquidation  is  set  aside,  and  that  he  only  holds 
such  property  subject  to  the  orders  of  the  Court, 
or  Judge ; 

"Considering  that  in  such  case,  and  before 
such  adjudication  on  the  merits  of  the  con- 
tested writ  of  liquidation,  the  assignee  can  be 
considered  merely  as  a  guardian  or  depositary, 
charged  with  the  custody  of  the  defeodant's 
property  as  well  for  defendant's  benefit  as  for 
that  of  his  creditors; 

"Considering  that  in  all  matters  concerning 
the  possession  of  property  seized,  the  appoint- 
ment or  the  discharge  of  guardians,  deposibiries 
or  s^questres,  the  Court  or  Judge  has  a  summary 
jurisdiction,  the  exercise  of  which  is  limited 
only  by  the  particular  circumstances  of   the 


case ; 


"Considering,  in  fact,  that  the  defendant  in 
this  case  has  contested  the  writ  of  compulsory 
liquidation  issued  against  him,  and  that  this 
contestation  is  still  pending ; 

«  Considering  that  the  defendant  asks  to  be 
put  in  possession  of  his  property  only  on  giving 
such  security  as  maybe  judged  sufficient  to 
protect  the  rights  of  all  interested  ; 

"  Considering  that  the  interest  of  the  plain- 
tiflf  in  this  cause  and  the  interest  of  all  the 
other  creditors  of  the  defendant  in  maintain- 
ing the  seiaure  of  defendant's  property,  cannot 
exceed  the  full  value  of  the  defendant's  prop- 
erty and  assets,  and  that  on  such  full  value 
being  secured  by  sufficient  security,  the  rights 
of  all  interested  will  be  fully  protected; 

«  Considering  that  to  refuse  the  defendant 
oflfering  such  guarantees  the  possession  of  his 
estate  and  permission  to  continue  his  trade 
would  expose  him  unjustly  to  damage,  &c." 

Judgment  reversed,  and  defendant  allowed  to 
continue  his  trade  on  giving  security  for  the 
value  of  his  assets. 

AbboU  ^  Co,  for  plaintiflf. 

Doutre  ^  Co.  for  defendant  and  petitioner. 


COURT  OP  QUEEN'S  BENCH. 

Quebec,  Dec.  3,  1878. 
Present :— Doeion,  C.  J.,  Monk,  Ramsay,  Tmsmr 

Cross,  JJ. 
Beaudet,  Appellant;  andMAHONSY,  Respondent. 
Appeal /rom  Circuit  Court-- Factum. 
The  appeal  was  from  a  judgment  of  the  Cir- 
cuit Court.    A  motion  was  made  verbally  by 
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the  appellant)  that  he  should  not  be  held  to 
proceed  nntil  he  had  time  to  file  a  factum. 

The  Court  did  not  think  the  appellant  was 
entitled  to  succeed  on  this  motion.  A  fiactum  is 
not  required  in  appeals  from  the  Circuit  Court, 
unless  it  be  specially  ordered,  and  the  Court 
will  not  make  such  order  without  some 
cause  shown,  and  particularly  on  the  part  of 
defendant)  the  effect  of  such  order  being  to 
create  a  great  delay.  Parties  can  always  make 
a  factum  if  they  desire  it. 

Motion  rejected. 


SUPERIOR  COURT. 

Montreal,  Nov.  30, 1878. 

JOBXSON,  J. 

Thb  Attornst-Obvbral,  Pro  BeginOf  v.  The 
Montreal  Citt  Passkngir  Railway  Co., 
ft  The  Trcstees  or  the  Montreal  Turk- 
PIKE  Roads,  nua  en  caute. 

I^reet  Railway  Company — Nuisance — Exerdae  of 
potcert  under  Statute. 

A  street  railway  company  was  authoriied  by  Statute 
to  lay  its  track  "  along  the  hiKbways  in  the  Parinh  of 
Montreal  "  leading  into  the  streets  of  the  city.  Held, 
that  the  Company  in  laying  its  track  inconveniently 
close  to  the  property  on  one  aide  of  a  highway,  and 
thus  apparently  favoring  the  property  on  the  other 
side,  had  not  exceeded  its  powers,  and  an  action  for 
the  abatement  of  the  alleged  nuisance  was  difmisFcd. 

Johnson,  J.  This  is  an  action  for  the  abate- 
ment of  an  alleged  nuisance.  The  Attorney- 
General  says  that  the  City  Psssenger  Railway 
Company  at  a  certain  part  of  their  track,  from 
the  church  at  Coteau  St.  Louis,  to  the  station 
of  the  Quebec,  Montreal  and  Occidental  Rail- 
way, have  abused  and  acted  in  excess  of  'their 
powers,  by  laying  their  track  too  near  the  pro- 
perty of  the  plaintiff;  so  near,  in  fact,  that  nei- 
ther man  nor  beast  can  conveniently  use  the 
highway  along  which  the  railway  runs,  to  the 
great  injury  in  particular  of  the  estate  of  the 
late  Stanley  C.  Bagg.  The  plea  is  that  the  Rail- 
way Company  has  acted  within  its  powers  as 
well  with  respect  to  the  municipality  of  Cote 
St.  Louis,  as  with  respect  to  the  Trustees  of  the 
turnpike  roads,  and  that  they  have  done  no  in- 
jury to  the  party  whose  interests  are  said  to  be 
more  particularly  affected.  The  latter  part  of  the 
plea  opened  the  door  to  much  evidence  that  I 
thought  irrelevant  at  the  trial,  and  I  said  so— 
and  I  sUU  think  so,  for  surely  if  the  Railway 


Company  has  acted  within  its  powers,  the  injuiy, 
if  any,  of  an  exercise  of  legal  power,  should  not 
expose  them  to  take  up  their  track.  I  therefore 
do  not  express  auy  opinion  that  can  affect  the 
result  of  the  case  upon  the  point  of  injoiy. 
The  evidence  showed  that  the  track  was, 
at  the  place  indicated,  put  veiy  near  indeed 
to  the  sidewalk — I  should  say  very  inconven- 
iently near.  It  was  also  in  evidence  that  this 
eccentric  course  was  detrimental  to  the  estate 
in  question,  and  very  beneficial  to  the  estate 
Beaubien  on  the  opposite  side  of  the  road, 
because  nobody  would  buy  lots  to  biftld  on 
when  the  first  step  from  their  front  door  would 
expose  them  to  get  their  toes  cut  off  on  s 
horse  railway :  acd  at  the  same  time  the  ex- 
tension of  the  track  to  that  semi-rural  localitj 
was  a  boon  to  the  class  of  people  likely  to  Htc 
there.  All  this  may  or  may  not  have  resulted, 
as  was  more  than  insinuated,  from  the  personal 
influence  of  the  opposite  proprietor,  who 
appears  to  have  been  an  officer  of  the  Turnpike 
Trust ;  but  I  think  I  can  only  look  at  the 
question  of  power  or  no  power  to  run  this  rail- 
way along  that  highway.  That  depended  on 
the  different  statutes  : — 1st.  There  was  theSrd 
Vict.,  c.  31,  of  the  Special  Council,  which  gsre 
the  Turnpike  Tnistet-s  exclusive  control  of  the 
turnpike  roads,  of  which  this  is  one ;  therefore, 
it  became  necessary  for  the  C.  P.  Railway  Co. 
to  get  the  Trustee 8'  permission,  which  wi« 
done.  Then  all  that  remains  is  to  see  that 
besides  the  authority  of  the  Turnpike  Trustees 
the  Railway  Co.  had  the  power  to  take  their 
track  where  they  have  taken  it.  Their  act  of 
incorporation  is  the  24th  Vict.,  ch.  84  ;  and  the 
fourth  section  gives  the  power  not  only  along 
the  streets  of  the  city,  but  "  along  the  high- 
ways m  the  Parish  of  Montreal  leading  into  the 
said  streets,  and  contiguous  thereto,  or  anj  of 
them."  Although,  therefore,  this  may  b€ 
injurious  to  adjacent  proprietors,  it  would  be 
impossible  to  hold  that  the  exercise  of  a  right, 
within  the  limits  of  the  powers  conferred  upon 
them,  however  inconvenient  that  exercise  mar 
be  to  one  or  more  individuals,  can  expose  the 
defendants  to  undo  what  the  law  has  authorised 
them  to  do.  The  action  is  therefore  dismissed. 
I  have  no  power  to  give  costs  against  the 
Crown,  but  the  law  allows  me  to  recommend 
that  they  be  paid,  and  I  think  the  defendants 
are  entitled  to  their  costs,  and  I  see  besides 
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that  the  Attorney-General  has  taken  security 
to  that  eflFect. 

Douin  ^  Co,  for  the  plaintiff. 

Abbott  ^  Co.  for  the  defendants. 


Lachapslls  v.  BsAiTDounr. 

AeWm  for  Alimentt^Toit  Conjugal^Whtn  Wife 
may  refute  to  live  with  Husband. 

A  wife  who  has  grounds  for  demanding  tiparatwn 
de  eorp9  from  her  husband  and  an  alimentan'  allow- 
ance, may  claim  an  allowance  without  asking  for 
separation. 

The  toit  conjugal  u  where  the  husband  resides; 
but  if  the  husband  keeps  a  concubine  in  the  house, 
the  wife  is  justified  in  refusing  the  offer  of  a  home 
frith  him. 

JoBNsov,  J.  This  is  the  case  of  a  married 
woman  eommune  en  bient  with  her  husband,  who 
still  lives  in  Montreal,  but  who,  as  she  says, 
has  left  the  <*  toit  eor^'uffal"  and  she  sues  him 
simply  for  the  support  of  herself  and  their  child. 
This  leavAg  what  she  calls  the  "  toit  conjugal  " 
and  going  to  live  in  another  house  is  all  that 
constitutes  her  ground  of  action.  His  defence 
is  that  she  compelled  Lim  by  her  ill  treatment 
of  him  and  his  two  children  by  a  former  mar- 
riagc,  to  go  and  live  elsewhere,  and  that  she 
keeps  the  household  goods,  while  he  is  obliged 
to  find  support  for  the  two  children  and  him- 
self, and  he  nevertheless  offers  to  receive  her 
where  he  resides.  The  answer  of  the  wife  is 
one  of  recrimination,  and  very  serious  recrimin- 
ation. She  says  he  is  living  with  another 
woman  who  has  ta^en  her  place.  Now,  the 
first  thing  I  have  to  observe  in  this  case,  is  that 
this  is  a  court  of  law.  It  is  not  a  place  where 
parties  in  any  suit,  and  much  less  where  a  hus- 
band and  his  wife,  can  be  permitted  to  come 
merely  for  the  sake  of  saying  to  each  other 
disagreeable  things.  We  must  have  distinct 
notions  of  what  the  legal  obligations  of  these 
two  persons  to  one  another  really  are  ;  we  must 
Bee  a  plain  principle  upon  which  we  are  asked 
to  exercise  our  authority  ;  and  nothing  precise, 
no  point,  no  rule,  has  been  distinctly  urged  by 
the  counsel  on  either  side.  I  must  say  I  al- 
ways thought  that  what  this  poor  woman  or 
her  adviser  calls  the  toit  conjugal^  was  the 
husband's  roof  there  he  could  make  her 
reside ;  not  her  roof  where  she  could  make 
him  reside.  His  leaving  one  spot,  and  moving 
to  another,  might  have  the  effect  of  making  her 
follow  him  \  but  I  never  heard  that  it  meant  he 


was  to  come  back  again  at  her  bidding.  In 
one  word,  the  obligation  of  the  husband  is  to 
receive  her  and  supply  her  with  all  the  necess- 
aries of  life,  according  to  their  means  and  con- 
dition. This  is  the  text,  the  very  words  of  the 
Code  (see  article  175).  More  than  that,  by  the 
same  article,  "  she  is  obliged  to  live  with  her 
husband,  and  follow  him  wherever  he  thinks  fit 
to  reside."  Therefore,  unless  there  has  been  a 
refusal  on  his  part  to  do  so,  she  has  no  action. 
It  must  be  observed  that  here  she  is  not  ask- 
ing for  a  separation,  which,  no  doubt,  desertion 
and  adultery,  if  they  are  truly  alleged,  might 
give  her  a  right  to  get.  The  extent  of  the  de- 
fendant's obligation  is  to  receive  and  support 
her  at  his  house ;  and  there  is  no  refusal,  it  is 
said,  and  therefore  no  right  of  action.  As  to 
the  special  answer  and  the  evidence  of  adultery, 
that,  it  is  contended,  cannot  be  regarded — and  I 
see  there  was  an  objection  made  to  such 
evidence.  In  an  action  for  aliments,  it  is  urged, 
she  cannot  prove  adultery  ;  it  is  irrelevant.  If 
she  can't  live  with  her  husband,  let  her  take  an 
action  en  s^ralion.  That  fact  does  not  give  her 
a  right  to  aliments — it  gives  her  only  a  right  to 
separation.  That,  at  first,  seems  the  sense  of 
the  text  of  the  authorities,  no  doubt ;  but  I  will 
never  consent  to  make  an  application  of  au- 
thority that  seems  to  me  absurd  in  any  par- 
ticular circumstances.  The  Code,  no  doubt^ 
and  Pothier  (see  C.  C,  Art.  176  ;  and  Potbier, 
Marriage,  Kos.  381-2-3),  seem  to  say  to  this 
woman  :  <<  You  are  obliged  to  go  and  live  with 
your  husband.''  He  has  evou  an  action  to  com- 
pel her  to  do  so ;  and  slie  cannot  oppose  any 
mauvais  traitements  on  his  part.  That  is,  no  doubt^ 
the  law  ;  but  it  seems  to  me,  in  the  first  place, 
as  regards  the  mere  text  of  the  law,  I  am 
obliged  to  find  a  meaning  in  it,  and  to  give  it 
a  reasonable  application  ;  and  I  hardly  see  how, 
if  she  jcan  ask  for  a  separation  and  its  concom- 
itant— the  means  of  support — she  cannot  con- 
tent herself  with  asking  only  a  part  of  what 
the  law  gives  her — that  is,  merely  the  means  of 
support — under  circumstances  which  he  has 
forced  upon  her.  But  more  than  that,  when 
she  is  told : — "  You  are  obliged  to  go  and  live 
with  your  husband,"  she  answers  substantially  : 
— <'He  has  no  home  to  offer  me;"  for  it  amounts  to 
that,  if  what  she  says  is  true,  and  unless  she  has 
the  faith  of  a  Mormon.  Therefore,  though  the 
husband's  plea  is  good  to  that  extent^  where  he 
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offers  her  a  home  which  she  is  obliged  by  law  to 
accept  under  ordinary  circnmstances,  we  most 
see  and  apply  to  this  case  what  is  Pothier's 
meaning  when  he  says  that  if  the  husband 
brings. his  action  to  make  his  wife  come  and  re- 
side with  him,  she  cannot  oppose  his  mawais 
traiUmenU.  Pothier,  to  some  extent,  discusses 
the  circumstances  under  which  she  can  refuse  *, 
but  does  not  mention  the  circumstance  that 
arises  here.  Demolombe,  however,  discusses 
Pothier— see  Demolombe,  vol.  4,  Nob.  95,  96, 
97 — where  the  whole  subject  is  treated,  and 
from  the  element  in  the  husband's  obligation  to 
treat  his  wife  <<  mantaltmefUi'  he  deduces  her  ex- 
emption from  co-habitation  with  him  while  he 
keeps  a  concubine  in  the  house.  I  must,  there- 
fore, look  at  the  eridenco  on  this  head,  which  I 
consider  relevant  as  an  answer  to  his  offer  of  a 
home.  There  is  only  one  witness,  a  Mr.  Mon- 
ette,  who  speaks  of  it^  but  there  appears  no 
doubt  of  the  fact,  and  the  witness  says  he  knows 
both  the  defendant  and  the  woman  who  lives 
with  him  as  his  wife  perfectly  well ;  therefore, 
I  think  the  wife  has  a  good  answer  to  the  de- 
fendant's plea,  and  the  marriage  not  being  de- 
nied, she  must  be  supported  by  her  husband, 
and  under  the  proof  of  his  means  the  judgment 
will  be  for  $16  a  month,  including  the  child  of 
the  marriage,  payable  in  advance,  with  costs  of 
suit.  The  proof  is  altogether  in  flavor  of  the 
wife»s  good  conduct  while  they  lived  together. 

Vanaue  for  plaintiff. 

F.  L.  Sarratin  for  defendant 


MR,  JUSTICE  MILLER  ON  LEGISLATION 

AFFECTING  THE  ADMINISTRATION 

OF  JUSTICE. 

[Continued  from  p.  576.1 

A  very  distinguished  friend  of  mine,  a  for. 
mer  Associate  of  the  Bench  of  the  Supreme 
Court,  told  me  this  story :  His  fother  died 
when  he  was  very  young  and  left  him  some 
$20,000  in  personal  property,  which  the  execu- 
tors of  the  will  sold,  and  they  used  the  money. 
When  he  became  of  age  he  sued  these  executors 
and  their  sureties  in  Chancery  for  an  account- 
ing, and  for  the  amount  due.  The  case  came 
to  the  Court  of  Appeals  of  Maryland,  which 
held  by  a  majority  of  one,  that  a  suit  in  Chan- 
cery could  not  be  maintained,  but  his  remedy 
was  at  law.    He  then  brought  his  action  at  law, 


which  also  came  iuto  the  Court  of  Appesls, 
whose  membership  had  been  changed,  msd 
which  now  held  that  the  proper  remedy  ws«  a 
salt  in  Chancery,  for  an  accounting,  and  zSta 
that  an  action  at  law  might  be  sustained  on  the 
bond.  Yet  this  gentleman  is  very  hostile  to 
the  system  of  procedure  by  which  the  pri3>- 
ciples  and  remedies  of  both  law  and  equity  are 
applied  in  one  forum  and  in  the  same  actios 
as  far  as  they  are  appropriate  to  the  case. 

I  am  quite  aware  that  in  the  gradual  ap- 
proach which  I  have  been  making  to  the  sub- 
ject of  the  Code  of  Practice  or  Code  of  Pro- 
cedure of  this  State,  the  main  features  of  which 
have  been  adopted  by  the  Legislatures  of  two- 
thirds  of  the  States  and  Territories  of  the  Union, 
I  am  coming  to  a  subject  in  which  there  is  stiU 
a  wide  difference  of  opinion  ;  and  in  regard  to 
which  many  of  the  ablest  lawyers  of  this  and 
other  States  differ  with  me  wholly.    Not  only 
so,  but  I  am  sensible  that  it  is  a  sore  subject, 
and  one  in  regard  to  which  men  have  become 
partisans  with  a  zeal  almost  deserving  the  name 
of  bigotry.    But  I  should  have  to  abandon  the 
rule  of  a  life-time  if  I  did  not  on  this,  as  I 
have  on  all  other  occasions,  express  the  material 
convictions  of  my  mind  on  a  subject  which  Ues 
directly  in  the  pathway  of  appropriate  discus- 
sion. 

The  object  of  all  pleadings  in  the  courts,  the 
object  of  the  courts  themselves,  is  to  ascertain 
the  truth  in  regard  to  controverted  facts,  and 
the  law  applicable  to  those  feicts.  If,  abandoning 
any  a  priori  discussion  of  the  superiority  of  the 
code  system,  or  the  common-law  system 
of  pleading,  for  these  purposes,  we  look  to 
the  results  as  they  are  seen  in  the  reports 
of  cases  decided  in  the  higher  courts,  I 
think  it  will  be  found  that  a  much  larger 
proportion  of  cases  were  argued  and  decided 
in  those  courts  on  mere  questions  of  form 
in  pleadings,  and  technicalities  in  practice, 
which  determine  nothing  of  the  merits  of  the 
cases,  while  the  old  forms  prevailed,  than  since 
they  have  been  abolished.  Many,  very  many 
causes  went  to  the  appellate  courts  and  were 
there  decided,  on  purely  technical  questions  as 
to  the  form  of  the  action,  or  the  form  of  the 
plea,  which  neither  touched  nor  affected  the 
very  right  of  the  matter.  And  while  questions 
of  pleading  are  even  under  the  code  system 
I  sometimes  carried  to  the  Court  of  Appeal,  at 
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tbey  mnst  be  under  any  system,  I  yeninre  to 
say  that  taking  the  volnmes  of  reports  of  all 
the  States  which  have  adopted  the  Code,  and 
comparing  these  yolumes  as  to  that  class  of 
cases  before  and  bince  its  adoption,  it«  advocates 
^11  have  every  reason  to  be  satisfied  with  the 
zvform. 

There  may  be  those  present  who  will  think 
it  a  sufficient  refutation  of  this  assertion  to 
0ay:  "Look  at  the  volumes  of  Howard's 
Practice  Beports."  One  answer  to  this  refer- 
ence is,  that  while  Mr.  Howard  calls  his  volumes 
*< Practice  Reports,'*  that  tem^  would  as  fitly 
apply  to  any  other  series  of  reports  as  to  his. 
The  number  of  his  volumes  is  swelled  by  re- 
porting every  thing  else  as  well  as  practice 
cases.  A  better  answer,  however,  is  found  in 
the  tifict,  that  for  reasons  which  I  shall  give,  the 
new  system  of  pleading  has  in  the  courts  of 
^cw  York  been  fiur  more  productive  of  con- 
tests which  reach  the  higher  courts  than  the 
same  system  has  in  any  other  State  where  it 
iias  been  tried. 

As  I  have  already  said,  this  State  was  the 

pioneer  in  the  Introduction  of  the  code  system. 

Her&  it  mft  its  first  and  fiercest  opposition. 

The    Tery  great  number  of  judges  who  were 

caWecl  to  administer  it  naturally  led  to  differ- 

«ticeB  in  construction.      All  these  courts  have 

reporters,  and  by  reason  of  the  complexity  of 

your  judicial    system  almost  every  section  of 

the  Code  was  made  the  subject  of  conflicting 

decisions. 

I    take  the  liberty  of  saying  also,  that  the 
principal  source  of  the  contests  over  the  Code 
of  Procedure  was  the  hostility  of  the  lawyers 
*nd  those  who  then  occupied  the  bench.    All 
of  these  had  been  bred  as  lawyers  under  a  sys- 
tem of  pleading  very  technical,  very  difficult  to 
understand,  which  constituted  of  itself  a  branch 
of  learning  supposed  to  be  very  abstruse  and 
very  valuable.    It  was  one  of  the  Utles  to  re- 
VuUtion  and  success  in  the  profession,  that  a 
"^  ^aa  a  good  special  pleader.    To  find,  as 
^7  of  these  erroneously  supposed,  all  this 

m^""?^  ""^  *  ^^^'^*^'°'  '"^^^^^^  ^««1««»  ""^ 
camr.  ^^°^"    ^*^®    could  bear  with 

Tosee«*<jtyroin  the  profession,  made  by 

^''^r    ''^  ^^  law  of  pleading,  aa  capable 

^^^  *  Kood  declaration,  a  good  plea> 


or  a  good  bill  in  chancery,  a 
the  bar,  to  see  his  blunderi 
simple  process  of  amendi 
instead  of  gratifying  his  a 
turned  out  of  court  as  a  tri 
versary's  learning,  was  very  ] 

No  system  of  practice,  whic 
man  could  devise,  would  at  fi 
factory  results  which  should 
the  determined  hostility  that 
lawyers  who  had  to  conform  U 
which  had  to  introduce  and  < 
Code,  itself,  being  a  first  att 
course  perfect.    It  was  undoul 
in  its  details,  and  was,  there 
nous.    It  undertook  to  provi* 
every  exigency  of  the  practice 
have  been  wiser,  after  abolish] 
forms  of  action  and  pleading, 
a  few  general  rules  in  their  s 
the  courts  to  perfect  the  systc 
cation  of  those    philosophica 
pleading  which  are  essential  to 
which  go  to  make  pleading  a 
the   prolixity    and    minutenes 
encountered  the  querulous  distr 
and  the  hostility  of  a  professioi 
from  innovation  as  from  a  plagi 
be  wondered  that  it  was  unpopn 
all  these  disadvantages  the  gen( 
come  to  receive  the  approval  oi 
in  this  State,  and  I  suppose  that 
those  who  would  be  willing 
Code  of  Procedure  is  small,  even 
Outside  of  this  State,  it  has  met  ^ 
approval,  wherever  it  has  been 
reform  in  the  law   can  be  expe 
There  were  those  who  opposed  tl 
of  milder  punishment  in  the  lon| 
once    punished    by   death,   incl 
stealing,  who  thought  the  abolitio 
ment  for  debt  was  a  fatal  stroke  i 
of  contracts.    Qven  now  by  a  sli^ 
conscience  in  charging  fraud,  a  t 
not  give  bail  is  thrown  for  an  iz 
into  Ludlow  street  jail,  whose  o 
that  he  cannot  pay  his  debts.    Tl 
faith  in  progress,  of  whom  I  ho 
be  one,  in  the  progress  of  the 
progress  of   science,  in   the  pro 
science  of  the  law,  must  make  up 
to  encounter  the  opposition  of  this 
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evaaptfttion  to  talk  with  you  rather  than  to  de- 
i^v"«r  an  essay  for  others  to  read,  and  if  you 
ik^^ve  enjoyed  the  listening  with  half  the  plea- 
mzr«  I  Jiave  had  in  the  talking,  I  shall  feel  more 
:Hsui  compensated  for  the  little  time  I  have 
i>e^n  ahle  to  bestow  upon  this  effort  to  stim- 
ilakte  your  interest  in  a  noble  oanse. 


7!fiW5  I^ATENT  LAWS^THE  FIRST  AND 

TRUE  INVENTOR. 

The  recently  reported  case  of  DdUon  t.  The 
S^nnile  Street  Foundry  and  Engineering  Company^ 
39  L.  T.  Rep.  N.  8.  97,  in  which  the  Court  of 
Appeal  affirmed  a  decision  of  Baron  Pollock,  is 
of  great  practical  importance  in  the  law  of  pat- 
ents.    The  case  is  all  the  more  interesting  be- 
cause it  dealt  with  a  question  which  hitherto 
ha.d  not  arisen  in  a  court  of  law,  at  any  rate  in 
thim  country.    The  present  action  was  brought 
to    reBtrain  the  defendants  from  infringing  a 
pat«nt  for  improyements  in  machinery  granted 
on  ^he  7th  June,  1876,  to  A,  one  of  the  plaintiffs, 
mdft  B,  her  assignee.    A  was  widow  administi-a- 
tx\id  of  her  late  husband.    The  patent  in  question 
'WQkS  granted  to  her  as  for  a  communication 
v[kB^^  to  her  by  him.    In  the  statement  of  claim 
there  was  an  allegation  that  the  invention  had 
be^n  communicated  to  her  by  her  deceased  hus- 
band, and  that  the  same  was  not  in  use  by  any 
other  person,  but  was  a  new  invention  as  to  the 
public  use  and  exercise    thereof   within  the 
United  Kingdom.    The  communication  of  the 
invention  was  made  to  the  widow  by  means  of 
documents  found  by  her  among  her  husband's 
P^peiB  after  his  death.     The   defendants  de- 
murred on  the  ground  that,  on  the  facts  therein 
s^ted,  A  was  not,  within  the  meaning  of  the 
statutes  relating  to  patents,  the  first  and  true 
inventor  of  the  supposed  invention,  inasmuch  as 
It  was  not  invented  by  her,  and  was  not  a  com- 
mtinication  to  her   from    abroad,  but  by  an 
Englishman  residing  in  England,  and  that  the 
letters  patent  were  therefore  not  valid.    After 
aii  elaborate  argument  in  the  court  below  the 
demurrer  was   allowed.      Baron  Pollock  con- 
sidered, first  what  was  the  real  construction  of 
the  patent  itself  coupled  with  the  allegation 
made  in  the  statement  of  claim.     Having  come 
to  the  conclusion  that  the  ccmmunication  was 
mado  within  the  United  Kingdom,  and  not  in 
wy^.Soieign  country,  his  Lordship  remarked  : 


"  The  true  construction  of  this 
me  to  be  that  this  is  a  comm 
invention    by    some  other  pei      i 
lifetime  to  the  petitioner  who 

• 

grant  of  the  patent."    It  had  b< 
inasmuch  as  the  patent  had  been     \ 
it  ought  to  be  assumed  to  be 
Baron  Pollock  replied  :   «  Of  co 
is  used  which  is  capable  of  two 
upon  any  sound  constniction  i 
Crown  can  be  supported,  it  is  fo     I 
the  individual,  and  also  for  the  1     i 
and  it  will  be  the  duty  of  the  co     i 
the  grant  of  the  patent.    *    *    I    ; 
here  is,  whether,  upon  the  face     f 
there  is  any  sufficient  averment 
was  the  Hrue  and  first  invent 
vention  within  the  meaning  of  t 
whether  upon  the  other  hand  it 
that  she  was  not  the  true  and  fir 
merely  a  person  who  is  in  possei 
vention  which  was  communicaU 
person  in  this  country  who  was    : 
first  inventor."    The  5th  section    I 
of  Monopolies,  21  Jac.  c.  3,  pro 
statute  shall  not  apply  to  letters    \ 
term  of  twenty  years  heretofon 
sole  working  and  making  of  any    i 
manufacture  within  this  realm  to  I 
true  inventor  of  such  manufactu   i 
ship  held  that,  inasmuch  as  A.  wi  ; 
and  true  inventor  within  the  meani  i 
ute,  the  defendants  must  suciceed     I 
accordingly  appealed,  but,  before 
arguments  in  the  court  above,    \ 
briefly  refer  to  a  few  of  the  report  i 
One  of  the  earliest  cases,  wii  : 
monopolies  in  general,  is  containe  I 
Reports,  The  Clothworkere  of  Jpswic  \ 
The  masters  and  wardens  of  the  < 
in  question  brought  an  action  of  ci  i 
clared  that  the  King  had  incorp: 
and  had  granted  unto  them  by  ch  i 
elusive  right  of  requiring  proof  1 1 
intended  to  trade  as  cloth  workers  c  i 
they  had  duly  served  their  appren 
was  agreed  by  the  whole  court  thi 
might  make  corporations,  and  gu 
power  to  make  ordinances  for  the  o 
government  of  trade,   but  that  t 
cannot  make  a  monopoly,  for  tbs. 
away  free  trade,  which  is  the  birthr 
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subject.    It  was  also  resolved  that,  although 
such  clause  was  contained  in  the  King's  letters 
patent^  yet  it  is  void ;  but  where  it  is  either  by 
prescription  or  by  custom  confirmed  by  Parlia^ 
ment,  then  such  an  ordioance  may  be  good,  Quia 
eoutuetudo  Ugaiit  plus  valet  guam  eoneeuio  Regalu. 
Thus  the  King  granted  to  the  Abbot  of  Whit- 
ney  the  custody  of  a  port  which  was,  as  it  were, 
the  key  of  the  Itingdom,  and  therefore    the 
grant  was  adjudged  void,  such  grant  being  ex- 
pressly against    the    statute  of  Edw.  3,  c.  1. 
Again,    the    King  granted    to   B    that   none 
besides  himself  should  make  ordnance  for  bat- 
teries in  the  time  of  war.      This  grant  was  also 
adjudged  void.    The  court  then  touched  upon 
a  distinction  which  has  had  the  effect  of  making 
this  case  frequently  quoted  in  patent  cases. 
« If  a  man,"  it  was  said,  <<  hath  brought  in  a  new 
invention  and  a  new  trade  into  the  kingdom  in 
peril  of  his  life,  and  consumption  of  his  estate 
or  stock,  or  if  a  man  hath  made  a  new  discovery 
of  anything — in  such  cases  the  King,  of  his 
grace  and  favor  in  recompense  of  his  costs  and 
travail,  may  grant  by  charter  unto  him,  that 
he  only  shall  use  such  a  trade  or  traffic  for  a 
certain  time."      When  the  trade  has  become 
common,  the  monopoly  ceases.     Chief  Justice 
Cook  put  this  case:  The  King  granted  to  B 
that  he  solely  should  make  and  carry  kerseys 
OQt  of  the  kingdom,  and  the  grant  was  adjudged 
void. 

A  grant  of  a  monopoly  may  be  to  the  first  in- 
ventor by  the  21  Jac.  1 ;  and,  it  the  invention 
be  new  in  England,  a  patent  may  be  granted, 
though  the  thing  was  practised  beyond  sea 
before;  for  the  statute  speaks  of  new  man- 
ufactures within  this  realm.  So  that,  if  it  be 
new  here,  it  is  within  the  statute,  for  the  Act 
intended  to  encourage  new  devices  usefiil  to 
the  V\xi\;Aom\Edgeberryv,Stephtn9,  1  Web.  P. 
C.  35.  The  reporter's  note  to  this  case  is  to 
the  effect  that  the  decision  is  in  accordance 
with  the  old  common  law ;  and  it  has  been  the 
uniform  practice  to  the  present  time  (1844)  to 
grant  letters  patent  for  such  inventions,  and 
the  Legislature  have  repeatedly  recognized  the 
principle  by  granting  rewards  and  exclusive 
privileges  to  such  authors  or  introducers.  As 
an  instance,  Lombe's  Patent  is  cited. 

In  Beard  X.  Egerton,  .S  C.  B.  97,  which  was  an 
action  for  an  alleged  infringement  of  a  patent, 
the  defendants  pleaded,  tliat  by  an  agreement 


made  in  France  between  the  originAl  mrrj. 
and  the  King  of  France,  the  former,  for  li*    \ 
sideration  therein  mentioned,  assigs^l  ti- 
vention  to  the  French  Goremment,  tad  t'  -. 
virtue  of  the  agreement,  and  by  tbt  1%^- 
France,  the  invention  became    jrtstec  vl  z 
King  of  France,  who  thereby  became  e&riti'.  • 
vend  and  publish  the  invention  as  wcil  il  j: 
country  as  in  Great  Britian,  concludioir  -  wL  * 
fore  the  said  letters  patent  are  void,"     Tfc-  -:  - 
held  that  this  plea  was  bad  in  suli^oar.--  - 
asmuch  as  it  contained  no  denial  of  th-  .- 
legation  that  the  patentee  wis  the  tme  i': 
first  inventor  within  this  realm.      It  was  t^ 
contended  on  behalf  of  the  defendaDt«  Ui' 
inasmuch  as  the  letters  patent  were  gracte.: ' 
an  invention  comimunicated  to   the  j^e:' 
by  a  foreigner,  the  subject  of  a  State  in  jl  ^ 
with    this  country,   they    were   void,    cl   j: 
grounds,  first,  that  the  patentee  wa«  t^'t  u- 
true  inventor  within  the  meaning  of  the  stair. 
or,  if  the  patentee  was  a  trustee,  then  du'  i 
patent  taken  out  in  England  by  an  EnglistiLr. 
in  his  own  name,  in  trust  for  foreigners  rr*^*- 
ing  abroad,  is  void  at  law.     With  referent  e  t 
the  first  point  it  was  admitted  on  bthalf  of  th 
defendants  that  a  person  who  has  learocd  .: 
invention  abroad,  and  imported  it  into  t...- 
country,  where  it  was  not  known  or  vm^  b-.  I'r 
is  the  first  and  true  inventor  within  the  stattt^ 
but  it  was  argued  that,  to  come  witbizj  ri- 
statute,    the    person  who  takes  out  a  pattt 

should  be  the  meritorious  importer not  am.-n 

clerk  or  servant  or  other  agent,  to  whom  ti- 
communication  was  made  for  any  special  r-* 
pose  by  the  foreign  inventor,  as  for  the  purpr>y 
of  enabling  him  to  take  out  the  patent  tor  tb? 
benefit  of  such  foreigner.  No  auihorifr  rv 
cited  for  the  distinction.  "  So  far  as  rtlatn  t 
the  interest  of  the  public,"  said  Chief  Ju>iK 
Tindal,  «  Berry  (the  patentee)  has  all  the  mtm 
of  the  first  inventor.  If  he  has  been  gniltv  .: 
any  breach  of  fiuth  in  his  mode  of  obtainiDg  i^f 
communication,  or  in  the  mode  of  using  it  i- 
Englaiid,  he  may  or  may  not  be  made  reFpon^if  i^ 
to  his  employers  abroad  ;  but  such  miscoDiin.: 
seems  to  have  no  bearing  upon  the  qucstufl- 
as  between  him  and  a  stranger — wheUicr  \tf 
patent  is  void  or  valid."  The  learned  rrfK<rt*r. 
point  out  that  it  was  not  suggested  thai  tt« 
patent  was  invalid  on  the  ground  of  a  dettn 
having  been  practiced  on  the  Crown  by  the  ^up- 
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Bsion  of  the  trust.  Secondly,-  no  authority 
t  cited  in  support  of  the  other  ground  of 
action. 

hicf  Jastice  Holt  and  Mr.  Justice  PoUezfen 
;ed,  in  Edgeberry  v.  Stephena,  2  Salk.  448, 
:  a  grant  of  a  monopoly  may  he  to  the  first 
mtor  by  the  21  Jac.  1,  c.  3,  and,  "If  the 
:utioQ  he  new  in  England,  a  patent  may  be 
ited,  though  the  thing  was  practiced  beyond 
before,  for  the  statute  speaks  of  new  manu- 
ures  within  this  realm ;  so  that,  if  they  be 

here,  it  is  within  the  statute,  for  the  Act 
nded  to  encourage  new  devices  useful  to 
kingdom,  and  whether  learned  by  travel  or 
Ij,  it  is  the  same  thing."  Thus  the  invention 
ch  was  the  subject  of  the  patent  in  Stead  v. 
Hams,  7  M.  &  G.  818,  had  been  previously 

in  practice  in  Russia.  And  it  was  also 
ed  in  Beard  v.  Egerton  that  Darcy  v.  AUiny 
'o.  Rtrp.  84,  and  5  Geo.  2,  c.  8,  for  extending 

term  of  a  patent  for  discovering  and  in- 
lacing  the  arts  of  making  and  working,  etc., 
ain  Italian  engines  for  making  organize 
:,  and  for  preserving  the  invention  for  the 
lefit  of  the  kingdom,  show  that  the  law  gives 
nucb  effect  to  the  introduction  as  to  the  in- 
itiun  of  a  new  manufacture.  The  case  of 
j^berry  V.  Stephena  established  the  principle 
t  the  first  introducer  of  an  invention  prac- 
•d  beyond  sea  shall  be  deemed  the  first 
entoT.  In  the  subsequent  case  of  Chappell  v. 
Tday,  13  M.  &  W.  318,  Chief  Baron  Pollock 
aarkcd  that,  <'  under  the  statute  21  Jac.  1,  c. 
at^ainst  monopolies,  the  6th  section,  which 
vcs  as  they  stood  at  common  law  all  the 
Lers  patent  for  fourteen  years  of  new  manu- 
tures  granted  to  the  first  inventors,  it  has 
:n  decided  that  an  importer  is  within  the 
use,  and  if  the  manufacturer  be  new  in  the 
Im,  be  is  an  invt^ntor  and  may  have  a 
eut."  So,  in  another  case,  Clothworkera  qf 
wic/ij  Godbolt,  252,  it  was  resolved  that,  if  a 
n  has  brought  in  a  new  invention  and  a  new 
de  within  the  kingdom,  in  peril  of  his  life, 
i^umption  of  his  estate,  or  the  like,  or  if  a 
in  has  made  a  new  discovery,  in  such  cases 
;  King  of  his  favor  and  grace,  in  recompense 
his  costs  and  labor,  may  grant  by  charter  unto 
m  that  he  only  shall  use  such  a  trade,  or 
iffic  for  a  certain  time,  <'  because  at  first  the 
ople  of  the  kingdom  are  ignorant,  and  have 
t  knowledge  or  skill  to  use  it.'' 


The  point  was  definitely  settle 
RoMy  8   C.   B.    679,    that   when 
alleges  that,  before  the  granting 
the  plaintiff  represented  to  the  < 
consequence  of  a  communication         I 
by  a  foreigner  residing  abroad,  th        i 
in  possession  of  an  invention,  an 
letters  patent,  the  plaintiff  was 
verdict  on  the  issue  joined  with*        i 
that  the  mvention  was  communi 
by  a  foreigner  resident  abroad,  sine 
avails  himself  of  information  fron       i 
inventor  within  the  meaning  of  2 
Lpon  argument  it  was  conceded  t 
tion  was  upon  which  party  the  bu       i 
rested.    For  the  defendant  it  wa 
prima  facie  all  monopolies  are  vi  id,       i 
party  who  seeks  to  establish  a  mon*      I 
his  case  within  the  exception,  an      i 
party  opposing  it  to  show  the  contr 
tne  progress  of  the    argument,  (     i 
Wilde  made  an  observation  to  the  <     i 
circumstance  of  a  person  im  porting 
f^cture,  and  giving  the  public  o: 
the  benefit  of  it,  is  the  basis  of  th     i 
temporary  monopoly  to  him,  and 
not  aware  that  it   ever  had  beei 
necessary  that  the    informant    s)    i 
foreigner.    The  correctness  of  the  1     ; 
is  the  very  question  upon  which  ti 
cent  case  turns. 

It  is  obvious  that  none  of  the  abc    ! 
direct  authorities  upon  the  quest i( 
in  DaUon  v.  The  Saville  Street  Found    ' 
Court  of  Appeal  it  was  argued  for  th 
that  an  English  subject  rightfully 
communication  of  a  new   inventio 
other  English  subject,  was  as  much    • 
take  out  a  patent  for  it  as  if  he  had  i  i 
communication  from  abroad,  and  tha 
so  obtained  was  not  valid,  the  public  : 
the  benefit  of  many  useful  invention  , 
hardship  would  be  inflicted  on  the    < 
fives  of  inventors  who  happened  to 
taking  out  patents  for  inventions.    I:  i 
below   it  was   argued  that    the    Pi 
Amendment  Act,  15  &  16  Vict.  c.  i ; 
proof  that  the  only  declaration  an  ap : 
letters  patent  is  bound  to  make  is  ihi 
possession  of  the  patent,  and  that  in  i 
the  letters  patent  prove  themselves,  thi 
taken  by  the  defendants  could  not  be 
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She  §fg»l  ,gms. 


Vol.  I.         DECEMBER  14,  1878.        No.  60. 

PRESCRIPTION  OF  BILLS  AND  NOTES. 

We  have  been  asked  to  insert  a  short  report  of 
a  judgment  rendered  by  the  Circuit  Court,  Mont- 
magny.  We  comply  with  the  request,  but  we 
cannot  do  so  without  appending  to  the  report 
a  few  remarks,  because  the  suggestion  of  our 
correspondent  is  that  the  judgment  is  wrong. 
It  may  be  a  case  of  hardship  for  the  plaintiff, 
but  the  law  as  laid  down  by  the  Court  is  in 
accord  with  previous  decisions.  The  report  is 
as  follows : 

CIRCUIT  COURT. 

Montmagny,  Nov.  15,  1878. 

BoBsft,  J. 

FlSlT  V.  FOUBNIER. 

EfXf^  that  a  debt  orifrinally  due  ander  a  promissory 
note,  and  whioh  has  been  prescribed  by  too  lapHe  of 
five  years  from  the  making  of  such  noto,  cannot  be 
recoTered  at  taw,  although  the  defendant  may  have 
Acknowledged  in  the  presence  of  a  witness^  after  pre- 
f^cription  aoorued,  that  he  was  still  indebted  to  plain- 
tiff ID  the  amoant  of  the  note,  and  have  promined  to 
pay,  thus  renoiinoing  the  benefit  of  the  presoription 
accrued* 

The  plaintiff  sued  the  defendant  for  $46-96,  amount 
of  a  promissory  note  made  by  the  defendant  on  the 
17th  May  1869,  and  plaintiff  alleged  specully  that  after 
the  note  was  prescribed*  to  wit :  in  the  month  of  June 
or  July  last,  the  defendant  acknowledged  in  the  pre- 
sence of  a  witness  that  he  ow^d  the  amount  of  the 
debt,  and  promised  to  pay  when  bis  means  would  per- 
mit him  to  do  so.  This  fftot  was  proved  by  the  plain- 
tifi^s  dork.  The  Court  dismissed  the  plaintiff's  aotion 
with  costs- 

C.  Facaud  for  plaintiff. 
A.  J.  Bender  for  defendant. 


This  is  but  following  the  doctrine  laid  down 
by  the  Conrt  of  Appeal  in  Bowker  and  Fenny  in 
which  the  Court  held  ^  that  the  prescription  of 
five  years,  under  the  Promissory  Note  Act,  c.  64, 
C.  8.  L.  C,  is  so  absolute,  that  no  acknowledge- 
ment of  indebtedness  or  partial  payment  will 
take  the  case  ont  of  the  statute  ;  and  if  no  suit 
or  action  be  brought  on  a  note  within  five  years 
after  its  maturity,  it  will  be  held  to  be  abso- 
lutely paid  and  discharged."  10  L.  C.  Jurist,  p. 
120.  That  was  a  celebrated  case,  and  attracted 
much  attention  from  the  bar.  The  question 
was  whether  a  written  promise  to  pay   and 


payments  on  account  h        I 
rupting  the  prescription 
had,   in  a  series  of  lei 
formally   and    repeated! 
indebtedness,  but  the  ji 
held  the  statute  to  be  £       I 
action.     Judge  Mondek 
statute  was  as  stringen 
1510  with  reference  to  ac        i 
years!  arrears  of  rentes  con 
were  to  be  dismissed  if  bi 
Meredith,  then  a  Judge  o       i 
said  :  "  I  am  quite  aware  i 
tation  of  the  terms  of  c 
certain  cases,  bear  hard  u 
the  remedy  is  with  the 
result  of  the  attempt  mi 
Courts  to  exclude  certain  < 
tion  of  their  statute  of  line 
tional  proo^  if  any  were  w 
of  attempting  to  modify 
interpretation." 

Then,  under  the  Code,  A 
all  the  cases  mentioned  in 
2261  and  2262,  the  debt  is  a1 
ed,  and  no  action  can  be  n 
delay  for  prescription  has  e:    i 
the  matters  mentioned  in  Ar 
by  five  years,  are  actions  u{ 
bills  of  exchange,  promisso 

It  is  true  that  Chief  Justic 
ed,  in  the  case  of  Bowker 
law  had  been  materially  cha    i 
which  had  just  come  intc 
reported  above  falls  under  tl  ! 
not  aware  of  any  text  of  la^ 
Courts  which  would  affect  th 
Justice  Bosso's  decision.    G  i 
the  case  of  Court  and  Thon  : 
8th  July,  1876,  Rainville,  J., 
short  prescription  was  not 
Court  was  bound  to  take  noti 
prescription  had  accrued,  am 
of  Court,  Assignee,  after  th  ! 
(C.  0.  1040)  was  rejected.    A 
tlons  the  cases  in  which  pres 
be  pleaded,  and  the  action 
not  included  in  the  exception  i 
In  Court  and  Thompson  was  af  I 
and  it  seems  to  hold  that  the 
waive  the  benefit  of  prescriptic 
lodgement  that  he  ma^  mal 
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'  Tin  National  Issuranoi  Co.  v.  Chivrikb. 

Company — Subacription  qf  Stock — Parole  Evidence 
qfA^enft  tUUement. 

JoHNSoir,  J.  Action  for  three  calls  of  10  per 
cent  each  on  the  $1,000  of  stock  subscrihed  by 
the  defendant.  The  plea  was  that  the  defend- 
ant's signature  had  been  got  by  improper  repre- 
sentations of  thtf  agent  of  the  Company,  a  Mr- 
McDonald,  and  that  in  point  of  fiict  he  was  not 
held  by  his  subscription.  The  evidence  shows 
that  although  Chevrier  may  have  subscribed 
incautiously  and  without  sufficient  enquiry,  he 
did  so  deliberately  and  freely  in  the  hope  of 
profit,  and  it  is  no  defence,  of  course,  to  say  that 
the  stock  has  turned  out  temporarily  unprofit- 
able. Now  that  is  the  proper  effect  of  the 
evidence  in  this  cause,  for  the  verbal  testimony 
of  what  McDonald  said  at  the  time  of  subscrip- 
tion cannot  be  received  against  the  written 
consent  of  the  party  ;  therefore  there  must  be 
judgment  for  the  amount  demanded,  with  costs. 

Lunn  ^  Co.  for  plaintiffs. 

0.  4ug^  for  defendant. 


JOHVSOM,  J. 

Dame  E.  Riohlsb,  for  certiorari,  and  Jctdah, 
Acting  Recorder. 

(^tebec  License  Actj  1878 — Revocation  qf  certificate. 

Section  92  of  the  Quebeo  Licenfle  law  of  1878,  pro- 
hibiting the  saleof  liqaor  between  11  p.  m.  and 5 a.  m-, 
applies  to  the  city  of  Montreal- 

The  Recorder  ha«  power,  under  section  102  of  the 
Act,  to  revoke  the  certificate  of  a  tavern-keeper. 

Johnson,  J.  The  writ  in  this  case  has  brought 
up  a  conviction  by  the  acting  Recorder  under  the 
Quebec  License  law  of  1878.  The  petitioner 
was  convicted  for  having  between  11  o'clock  on 
the  Saturday  night  of  the  15th  of  June  and  5 
o'clock  of  the  following  morning,  at  the  city  of 
Montreal,  sold  two  glasses  of  beer,  she  being  at 
the  time  keeper  of  an  inn  situate  in  Craig 
street,  and  was  condemned  to  pay  a  fine  of  fifty 
dollars  and  costs,  or  in  default  to  go  to  Jail  for 
two  months,  and  the  certificate  for  her  license 
was  also  revoked.  The  questions  raised  were 
whether  the  92nd  section  applied  to  Montreal, 
and  whether  the  Recorder's  Oourt  could  revoke 
the  certificate.  The  Court  is  against  the  peti- 
tioner on  both  points.  The  argument  was  that 
the  92nd  section  referred  only  to  offences  com- 
nutted  at  the  gold  mines ;  but  it  clearly  refers 


to  two  distinct  offenci 
selling  at  this  particula 
then  the  offence  of  se 
any  restaurant  or  tave 
The  Act  had  previous 
what  were  to  be  conside 
and  had  also  provided  fc 
the  gold  mines,  (same  f 
provided  the  terms  on 
cases  were  to  be  obtainei 
contains  a  prohibition 
liquors  between  these  pai 
94  gives  the  penalty,  wl 
ceeded  in  the  present  a. 
there  was  a  discrepancy 
and  French  versions  of  s 
saying  that  the  penalty  v 
ten  nor  more  than  fifty  d 
having  substituted  fifteeE 
no  doubt,  the  case  in  the  j 
of  the  present  year ;  but 
next  session  (see  41-42  ^ 
and  this  is  In  its  nature  < 
active.    As  to  the  powe 
Court  to  revoke    the  cei 
gives  that  power  to  "  the 
^  the  sentence,  or  to  the  lie 
I  am,  therefore,  of  opinioc 
must  stand,  and  the  petitic 
costs. 

Doutre  j"  Co.  for  the  petit 

R.  Roy^  Q.  C.J  for  the  pro 


Mont  ! 

Rainvillb  . 

Lbduc  v.  Labs  i 

Municipal  Election — Quatifict  I 
Real  Estate  owned 

Heldp  that  the  qualification  ol 
city  of  Montreal  under  37  Vic 
be  based  on  real  estate  owned  1 ; 
of  which  the  alderman  is  a  part  i 

The  election  of  Augusti : 

Alderman  for  the  St.  Louis  i 

Montreal,  was  contested  on  t 

was    not     properly    qualifi( 

Statute,  37  Vict.  c.  II,  s.  1! 

alderman  must  own  real  estii 

$2000,  after  deduction  of  hiti 

petitioner  proved  that  the  | 

the  defendant  qualified  was  i 
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of  «A.  Laberge  k  FUb,"  masons  and  con- 
tractors) of  which  the  defendant  was  a  member. 
It  was  contended  that  this  was  not  a  qualifica- 
tion such  as  the  Statute  required.  In  reply, 
the  defendant  alleged  that  the  partnership 
between  him  and  his  father  was  a  civil  partner- 
ship, and  that  he  could  not  be  deprived  of  his 
share  of  the  assets. 

The  Court  held  the  qualification  to  be 
illegal:  » Considering  that  by  law,  in  com- 
mercial partnerships  at  least,  one  of  the 
partners  is  not  proprietor  in  common  or  par 
indivi8  of  any  part  of  an  immoveable  acquired 
by  the  firm,  and  cannot  alienate  or  mortgage 
any  part  of  such  immoveable ;  and  considering 
that  eten  if  the  defendant  was  proprietor /nit 
indivit  of  half  ot  the  immoveable  on  which  he 
qualified,  it  is  proved  that  the  said  immoveable 
at  the  time  of  his  nomination,  was  mortgaged 
for  $5,600,  and  that  the  hypothec  is  by  law 
indivisible,  and  affects  each  part  of  the  im- 
moveable for  the  whole,  and  that  the  value  of 
a  half  is  proved  to  be  only  $6,000." 

Election  declared  void. 

Lareau  ^  Lehtxrf  for  petitioner. 

Lacoste  4"  Qlobensky  for  defendant. 


Montreal,  Oct.  30,  1878. 

Mack  AY,  J. 

Hamilton  et  al.  v.  Roy  et  al. 

Compulsory  Liquidation  —  Individual  Etiaie  of 

Cojtartntrt. 

Heldt  where  a  writ  of  compulsory  liquidation  issues 
against  the  estate  of  a  firm,  the  imli vidua!  estates  of 
the  copartners  vest  in  the  official  assignee  as  well  as 
the  copartnership  estate. 

The  plaintiffs,  on  the  28th  October,  issued  an 

attachment  in  compulsory  liquidation  against 

the  defendants  Adolphe  Roy  &  Co.,  and  John 

P^air,  Official  Assignee,  took  possession  of  the 

estate.  On  the  29th,  La  Banquc  Nationale  issued 

a  similar  writ  against  the  individual  estate  of 

Adolphe  Roy,  one  of  the  defendants.  Beausoleil, 

Official  Assignee,  petitioned  for  possession  of 

the  individual  estate  of  Adolphe  Roy,  under  the 

second  writ. 

JEfatiorif  Q.  C,  for  Fair,  assignee,  resisted  the 
application,  on  tlie  ground  that  the  individual 
estates  of  the  copartners  vested  in  Fair,  as  well 
as  the  partnership  estate,  and  cited  :  Clarke  on 
the   Insolvent  Act,  1876,    pp.  82,  304 ;  In  re 


Macfiurlane,  12  L.  C.  J.  239  ;  2  Undley,  1U3 ; 
Lee  on  Bankruptcy,  436  ;  Bedarride,  tit  13,  No. 
743. 

Maokay,  J.,  sustained  the  plainiliEs'  preten- 
sion, holding  that  the  individual  estates  also 
passed.    The    application  of   Beausoleil   wv 

therefore  rejected. 

Application  reiected. 

ft 

Bation^  Q.  C,  for  Fair. 

C.  A,  Qeoffrion  for  Beausoleil. 


OOHMUlilGATIONS. 

STENOGRAPHERS. 

To  the  Editor  <f  Tni  Ligal  Niws  : 

Sib, — I  must  admit  that  I  have  been  one  of 
the  promoters  of  stenography  in  our  system  of 
taking  the  evidence  in  open  court.  I  am  sorry 
to  say  that  I  am  not  satisfied  with  the  working 
of  the  system;  but  my  complaint  is  more 
against  the  practical  way  of  taking  notes  than 
against  the  system  itself,  which  is  of  great 
service  to  the  profession. 

By  law,  the  stenographer  is  an  officer  of  the 
court,  he  takes  notes  of  the  evidence  after  being 
sworn,  he  reads  his  notes  to  the  witnesses,  and 
he  certifies  himself  to  the  testimony  already 
taken  by  him  by  stenography. 

As  a  matter  of  theory  I  have  nothing  to  say 
against  that,  but  the  practice  is  a  public  danger. 

I  admit  that  the  stenographer  is  an  officer  of 
the  court,  but  he  is  a  sphinx,  as  nobody  but 
himself  can  read  his  notes,  and  he  may  read  to  the 
witness  what  he  said  and  write  afterward  what  hi 
has  not  said,  and  file  in  court  the  pretended 
testimony  of  that  witness,  keeping  in  his 
pockets  his  notes,  if  not  destroying  them. 
Against  this  danger  we  have  no  remedy,  the 
stenographer  not  being  obliged  to  file  his  notes. 
And  what  would  be  the  use  of  filing  them 
if  no  one  but  himself  could  read  them  7 

My  system  of  reform  would  be  : 

ist. — That  the  notes  of  evidence  be  taken  on 
a  uniform  system  of  stenography. 

2ud — That  a  stenographer  whose  notes  can- 
not be  read  by  another  stenographer,  shall  be 
incompetent  to  act  as  such. 

3d — That  ihe  notes  will  be  the  exclusive 
property  of  the  Court,  be  certified  by  the 
prothonotary  and  copied  in  a  handsome  hand- 
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writing  and  filed  in  the  coort-hoose,  remaining 
there  for  reierence  if  necessary. 

4th — ^That  the  notes  should  he  read  to  the 
witness  in  the  presence  of  the  Judge,  and 
identified  by  him,  or  by  the  prothonotary. 

5th — That  the  fees  paid  for  stenography 
should  belong  to  the  Crown,  and  that  the  sten- 
ographer, as  an  officer  of  the  court,  be  paid  a 
salary  at  the  rate  of  $2,000  per  annum. 

GONZALVE  DOUTRE,  D.  C.  L., 

Prqfeuor  qf  Civil  Procedure, 

Montreal,  6th  December,  1878. 


A  STENOGRAPHERS  VIEWS. 
To  the  Editor  <^  Thb  Ligal  Niws  : 

Sn, — ^Although  I  do  not  wish  to  occupy  an 
unremuneratiye  space  in  your  yaluable  paper, 
still,  the  subject  upon  which  I  desire  to  express 
an  opinion  is,  per  m,  of  such  importance  to  my- 
self  and  tonjr^rtty  as  to  be  an  apology  for  request- 
ing insertion  of  the  following. 

I  have  obserred  with  satisfaction  that  the 
recent  reduction  of  Stenographers'  fees  has  not 
only  drawn  forth  remarks  as  to  the  inadvis- 
ability  of  doing  so,  (if  a  standard  of  reporting  is 
to  be  upheld),  but  that,  also,  your  obserrations 
haye  been  endorsed  by  many  others,  and  even 
articles  have  been  the  result  of  your  comments. 

It  may  be  said 'that  my  statement  will  be  one 
of  partiality,  but  cannot  the  same  be  said  with 
respect  to  the  Advocates  who  have  shown  them- 
selves as  rather  desiring  <<  cheap  "  than  com- 
petent labour  ? 

It  is  said  by  an  «  old  Stenographer  "  « that  it 
«  is  not  an  uncommon  thing  at  all  for  the  steno- 
'« graphers'  fees  in  a  case  to  amount  to  half 
"  the  costs  of  the  suit."  Why  is  this  ?  If  an 
advocate  takes  a  whole  day  by  means  of  phono- 
graphy to  prove  his  case,  how  long  would  it  oc- 
cupy him  were  he  to  proceed  by  that  ancient, 
peculiar,  and  anything  but  satisfactory  enquite 
system,  where  a  long-hand  writer  is  but  a  mere 
tool  in  the  hands  of  the  lawyers,  and,  at  times, 
what  purports  to  be  a  deposition  of  a  witness, 
is  nothing  more  nor  less  than  an  indefinable 
concoction  of  the  learned  counsel.  Again,  an 
advocate's  time  is  precious,  at  least,  we  are  told 
so  by  them  all,  and  they  all  concede  that  the 
stenographic  system  is  advantageous  and  indis- 
pensable.  For,  where  they  would  be  occupied 
a  week  in  taking  evidence  by  long-hand,  the 


same  amount  by  short-hand  could  be  taken  in  a 
day,  if  not  less ;  and,  then,  the  deposition  is  the 
evidence  of  the  witness  as  the  law  and  justice 
intends  it  should  be.  'The  lawyer,  then,  in  the 
five  days  remaining  over,  by  adopting  the  speedy 
method,  is  able  to  proceed  with  his  other  cases, 
or  attend  at  his  office  and  rake  in  his  consulta- 
tion fees. 

Bvery  one  knows  the  life  of  a  reporter  is  any- 
thing but  one  of  the  healthiest  of  occupations, 
and  the  strain  on  the  nerves  to  sit  through  a 
case  all  day,  and  then  at  night  the  transcribing 
of  his  notes  tends  to  anything  but  his  longevity. 

With  regard  to  the  fees  being  sometimes  $30, 
$40,  or  even  $60  in  a  case,  I  may  say  that  a 
reporter  wonld  think  himself  lucky  if  he  could 
calculate  upon  getting  three  or  four  cases  a 
month  at  an  average  of  $40.  It  may  be  said, 
that  is  too  high  a  figure  to  pay  a  stenographer. 
Why,  Sir,  the  gentleman  may  be  nuuried,  with 
a  fiimily  to  support,  and  have  the  same  appre- 
ciation of  the  necessaries  and  even  the  delica- 
cies of  life  as  a  lawyer.  Also,  it  is  supposed  by 
some  lawyers  that  Reporters  as  students  should 
not  be  rewarded  with  an  equivalent  to  a  law- 
yer's income.  My  pretension  is  this,  if  a  reporter 
is  competent  to  discharge  the  duties  so  onerously 
devolving  upon  him,  a  just  quantum  meruit 
should  be  his  reward.  Take,  for  instance,  the 
reporting  of  an  election  case,  whore  the  slight- 
est  error  or  mistake  would  be  prejudicial,  if  not 
fiital,  to  a  man's  interests,  and  is  it  not  absolutely 
imperative  to  get  the  best  available  talent. 
In  England,  of  course,  there  are  a  great  many 
shorthand  writers,  but  it  is  obvious  that  a  short- 
hand writer  may  be  anything  but  a  verbatim 
reporter,  which  is  essential  to  the  correct  and 
accurate  photographing  of  a  case.  And  in 
England  the  fees  to  a  competent  person  are  £l. 
Is.  a  sitting,  or  £2.  2  0  if  a  long  one,  and  lOd  a 
folio  of, — ^in  some  cases — 76  and  at  most  100 
words.  In  Montreal,  among  1 76,000  people  there 
are  a  greater  number  of  able  lawyers  than  pro 
rata,  efficient  phonographers.  It  must  be  borne 
in  mind  also  that  there  is  little  or  no  work  done 
in  December,  March,  June  and  September,  owing 
to  the  Court  of  Appeals  sitting ;  January  but 
three  or  four  days  ;  July  and  August  is  vacation, 
and  the  remainder  of  the  year  there  are  but  about 
16  days  in  each  month  where  there  is  a  chance 
of  getting  cases,  and  when  they  come  to  be  divid- 
ed up  between  each  lawyer's  office  shorthander. 
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there  remains  but  a  small  portion  of  the  work 
amongst  the  competent  outsiders.  When' there 
were  lots  of  cases  (which  is  not  the  case  now 
compared  with  two  years  ago)  a  stenographer, 
the  same  as  a  flourishing  barrister,  made  a  good 
living ;  but,  now  the  work  has  not  only  decreas- 
ed one-hal^  the  Court  house  become  an  asylum 
for  men  out  of  situations,  but  the  fees  are  cut 
down  a  third,  and  it  is  but  a  scanty  liying  com- 
pared with  the  remuneration  he  should  receive 
for  devoting  years  to  bringing  himself  to  a 
proficiency. 

With  regard  to  the  number  of  words  charged 
in  a  page,  and  which  the  page  does  not  actually 
contain :  I  may  say,  as  a  rule,  it  is  not  the  case 
for  stenographers  to  overcharge.  On  the  other 
hand,  the  long-hand  writers  who  sit  at  a  table, 
have  no  night  work,  and  put  but  about  50  to 
160  on  a  page,  get  20c.  therefor,  and  for  200 
words  the  Stenographer, who  is  supposed  to  be  so 
diligent  as  to  seize  every  point,  receives  40  cts. 
It  was  suggested  that  Reporters  should  at  least 
receive  the  same  equivalent  as  a  deputy  pro* 
thonotary.  I  may  say,  a  deputy  prothonotary's 
work  is  incomparable  with  the  labours  of  a 
stenographer.  Were  two  French  and  two  Eng- 
lish reporters  appointed  by  Government,  the 
consequence  would  be,  the  long-hand  system 
would  be  annihilated,  and  all  cases  taken  by 
stenography. 

Lawyers  in  heavy  or  difficult  cases,  do  not 
forget  their  retainer,  but  the  reporter  may  be 
occupied  for  days  in  a  case  where  objections  are 
the  chief  part  of  the  enquite,  and  he  receives 
nothing  but  his  20  cents  per  100  words, /ui/ 
meoMur: 

I  trust.  Sir,  my  letter,  or  explication  of  the 
matter  at  such  length  will  be  excusable,  as  I 
think  it  but  right  that  the  public  should  know 

the  whole  truth. 

STENOS. 


LEARNED  WOMEN  OF  BOLOGNA. 

We  take  the  following  extract  from  an  ar- 
ticle published  under  the  above  title,  in  the 
International  Review  : 

The  atmosphere  of  that  learned  city,  whose 
appropriate  motto  is  Bononia  doeet,  seems  to 
have  been  peculiarly  favorable  to  the  develop- 
ment of  female  talent,  while  its  university,  un- 
like those  of  otherwise  more  favored  lands,  has 
freely  and  ungrudgingly  bestowed  its  diplomas 


and  professorships  on  all  women  who  hare 
proved  themselves  deserving  of  such  distinction. 
[To  the  present  day,  there  is  no  law  to  prevent 
women  from  graduating  at  Italian  nnivenities, 
or  presenting  themselves  as  candidates  for 
professorships.] 

As  fu  back  as  the  thirteenth  century,  wheu 
the  Bologna  University  was  so  deservedly  cel- 
ebrated that  it  was  frequented  by  no  less  than 
ten  thousand  students,  many  of  them  from  &r 
ofif  England  and  Scotland,  two  women  were 
numbered  among  its  most  distinguished  pro- 
fessors, Accorsa  Accorso  and  BettisiaGk>uadini. 

The  former  was  the  daughter  of  the  famous 
jurisconsult  Accorso,  author  of  a  copious  gloss- 
ary of  Roman  law,  so  much  esteemed  for  its 
precision  and  clearness  that  for  many  years  it 
was  the  text  book  of  all  European  tribunals. 
She  filled  the  chair  of  philosophy  at  the  univer- 
sity, but  beyond  that  one  fact — in  itself  a  proof 
of  her  acquirements — history  is  silent  about 
her. 

Of  Bettuia  Oouadini  fuller  mention  is  made. 
The  historian  Sigonio  states  that  she  was  <»^ 
ated  Doctor  of  Lowe  in  1836,  and  m  ike  mmt 
year  eommeneed  her  public  leeturetj  to  the  admirmticH 
qf  crowded  attdienee*.  She  was  a  woman  of  im- 
mense erudition  and  powerful  mind,  and  was 
for  many  years  the  ornament  and  pride  of  the 
university.  So  far  Sigonio ;  and  Ohirardacci, 
in  his  history  of  Bologna,  tells  us  that  she  wrote 
on  philosophy,  law,  and  jurisprudence,  and 
quotes  a  saying  of  hers  to  the  e£fect  that  she 
loved  her  father  as  the  author  of  her  days,  but 
that  she  loved  and  revered  Doctor  Odofredda 
the  enunent  jurisconsult,  who  had  given  her 
knowledge,  esteeming  herself  highly  fisvored  to 
have  been  born  in  his  time. 

Tiraboschi  maintains  that  Bettisia  Gozsadini 
was  considerably  overpraised  by  her  contem- 
poraries, and  remarks  that  the  University  of 
Bologna  counted  too  many  brilliant  luminaries 
to  be  obliged  to  exaggerate  the  merits  of  those 
whose  fame  was  not  supported  by  the  highest 
authorities. 

In  the  fourteenth  century  we  find  but  one  lady 
professor  at  Bologna :  one,  too,  who  held  her 
post  by  &vor  rather  than  by  right  This  was 
the  learned  and  lovely  Novella^  doMghier  vf 
Oiovanni  d^ Andrea,  renowned  as  the  best  juris- 
consult of  his  day,  and  for  a  special  aptitude  in 
explaining  the  Decretales.     Being  thoroughly 
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ply,  80  does  the  task  of  cUl 
a  holiday  become  more  n 
is  astonlsliing  what  a  mil 
of  their  leisure  time.    Bl 
life,  the  love  of  monefil 
and  bodily  infirmities  cr^ 
even  the  desire  for  recri 
men,  if  lifted  in  a  momd 
of  professional  labonr,  w^i 
the  want  of  something  i 
they  have  made  no  efifoi 
skill  for  manly  exercises  < 
they  were  justly  proud,  or 
of  healthy  recreation  for  I 
cannot  ride,  or  shoot,  or  p] 
.  ing  physical  exertion  ;  tl 
country  is  to  them  inexpre 
is  vulgar  and  monotonous 
assent  to  a  fortnight  or  th 
town  to  please  their  wivee 
Vacation  begins  and  ends. 

Now,  of  late  years,  pers* 
we  speak  not  of  Englisl] 
upon  an  idea.  They  hav( 
and  congresses,  and  have  s 
by  the  pursuit  of  scientific 
thropical  objects.  This  V; 
markable  for  meetings  of  i 
been  a  Congress  of  Orients 
German  Naturalists  at  Cass 
Prison  Congress  at  Stockh< 
Jurists  Congress  at  Chris 
on  International  Law  at  F 
of  the  Institut  de  Droit  In 
and  a  sitting  of  the  Assc 
Commerce  at  Sheffield.  J 
there  began  on  Wednesda, 
annual  meeting  of  the  Kati 
the  Promotion  of  Social  S 
important  section  of  whic 
Promoting  the  Amendmeii 
Codification  of  the  Crimii 
of  Real  Property  Law,  Sum 
Justices,  Prison  Discipline 
the  subjects  to  which  men 
to  earn  devote  themselvc 
leisure,  from  love  of  their  e 
and  in  the  pursuit  of  recrej 

We  do  not  desire  to  « 
labours  of  these  holiday-m 
trary,  we  have  always  recog 
the  valuable  results  flowii 


Tersed  in  the  law,  Novella  frequently  took  her 

father's    place  in   the  professorial    chAir,  but 

hidden  behind  a  curtain,  to  prevent  her  beauty 

fkY>ni  distracting  her  hearers'  minds.    Probably 

the  poet  Petrarch,  for  three  years  a  pupil  of 

Giovanni  d'Andrea,  may  have  been  one  of  these 

hearers,  but  there  is  no  record  of  the  fact ;  and 

whatever  his  sentiments  towards  the  daughter, 

he  had  but  small  friendship  for  the  fiither,  with 

whom,  in  later  times,  he  carried  on  a  long  and 

ironical    controversy    on    literary  matters,  in 

which    Qiovanni    d' Andrea    was    thoroughly 

worsted. 


USE  AND  ABUSE  OF  LEGAL  HOLIDAYS. 

On  Thursday  last  the  Long  Vacation  came  to 
an  end,  and  from  all  quarters  of  the  globe  coun- 
sel and  solicitors  have  returned,  or  are  returning, 
to  ^the  metropolis.  Next  Saturday  the  Lord 
Chancellor  will  receive  Her  Ifajesty's  Judges 
in  the  customary  manner,  the  Courts  of  Law  will 
reopen,  and  practitioners  will  be  as  busy  as  the 
depressed  condition  of  commerce,  manufactures, 
and  agriculture  will  permit. 

Before  the  lawyers  settle  down  to  business, 
there  will  be  much  shaking  of  hands,  and  many 
friendly  inquiries.    Foremost  among  the  topics 
of  interest  will  be  how  our  friends  have  spent 
the  Yacation,  and  how  they  have  enjoyed  them- 
selves.     Innumerable  are  the  recreations  by 
which  barristers  and  solicitors  seek  to  regain 
health  and  strength  after  the  labonrs  of  a  legal 
year ;  and,  for  the  first  few  days,  there  are  plea- 
sant comparisons    of   happy   Vacation    days. 
"  Have  you  had  good  sport  on  the  moors  and  in 
the  turnips  7"  for  this  year  there  have  really 
been  turnips.    "Have  you  been  to  the  Paris 
Exhibition  7"   The  rival  attractions  of  foreign 
t»vel,    Alpine    climbing,    shooting,    country 
risits,  seaside  sojourns,  Doncaster   and  New- 
inarket  races,  are    discussed    with    as    much 
animation  as  is  possible  when  the  coming  toil 
of  ten  months  is  in  prospect.    Since  the  primi- 
tive days  when  Parliament  was  prorogued  and 
the  Courts  adjourned  in  order  that  the  harvest 
of  England  might  be  gathered,  the  way  to  spend 
the  Long  Vacation  has  been  a  fruitful  theme  of 
debate. 

Indeed  this  is  a  subject  of  more  real  impor- 
tance than  would  at  first  sight  appear ;  and 
J^Mt  as  the  professional  classes  increase  in  this 
country,  and  the  things  that  can  be  done  multi- 


&96 


THE  LEGAL  KEW8. 


try ;  nevertheleBS  we  may  point  to  this  modem 
method  of  using  leisure  as  a  phenomenon  of 
modem  life.  The  manual  labourers  of  oar 
time  do  not  work  much  more  than  half  as  hard 
as  their  fore&thers;  the  .professional  classes 
seem  eager  to  surpass  their  predecessors  in 
industry.  Eren  these  voluntary  workers  may 
boast  themselves  vastly  superior  in  wisdom  to 
the  counsel  who  spend  their  Long  Vacation  in 
the  Temple  at  Lincoln's  Inn,  either  picking  up 
the  crumbs  that  fall  from  the  rich  man's  table, 
or  writing  legal  text-books. 

The  tmth  is  that  life  is  too  shorty  and  the 
mental  and  physical  constitution  of  mankind 
too  weak,  to  stand  the  pressure  of  uninterrupted 
professional  labour.  Those  who  fancy  that  they 
can  devote  themselves  to  law  for  twelve  months 
in  the  year,  should  read  Dr.  Carpentei's  <<  Mental 
Physiology"  and  Dr.  Richardson  on  "  Health," 
and  should  also  regard  the  examples  around 
them  of  the  necessary  effect  of  unremitting  toil 
— (<  neque  semper  arcum  tendit  Apollo."  If  we 
had  two  existences  in  this  life,  and  after  thirty 
years  of  unbroken  industry  we  were  allowed 
thirty  years  of  healthy  leisure  in  which  to  enjoy 
the  wealth  we  had  earned,  the  reasonable  course 
would  be  to  give  up  youth  and  manhood  to 
severe  and  protracted  labour.  But  it  is  not  so ; 
and  he  is  most  wise  who  so  tempers  toil  with 
relaxation  as  to  preserve  his  mental  and  bodily 
vigour  to  old  age. 

This  admirable  result  can  only  be  achieved 
by  preserving  the  physical  energy,  and  cultivat- 
ing a  taste  for  those  bodily  exercises  which  be- 
come a  man.  Wealth,  and  the  highest  honours 
of  the  profession  are  earned  too  dearly,  if  health 
is  sacrificed  in  the  pursuit.  In  all  times  mem- 
bers of  the  legal  profession  have  been  celebrated 
for  their  capacity  for  enjoying  their  hours  of  ease 
after  a  healthy  and  rational  manner.  They  are 
noted  for  longevity  beyond  all  other  classes  of 
industrial  society,  and  they  ought  not  now  to  be 
induced  by  the  charms  either  of  congresses  or 
Long  Vacation  business  to  destroy  the  greatest 
of  all  blessings — "  mens  sana  in  corpore  sano." — 
London  Lato  Journal. 


SALES  BY  SAMPLE, 

The  Supreme  Court  of  Pennsylvania  an- 
nounced a  novel  rule  in  the  law  regarding  sales 
by  sample  in  the  case  of  Boyd  v.  Wiltony  83 
Penn.  St.  319  j  S.  C,  24  Am.  Bep.  176.    It  was 


therein  held  that  a  sale  by  sample,  in  the 
absence  of  fraud  or  of  circmnstances  indjcalis^ 
that  the  sample  is  to  be  taken  as  a  standard  of 
quality,  implies  no  warranty  of  quality,, bat 
only  that  the  goods  are  of  the  same  kind  as 
the  sample  and  merchantable.  From  this 
decision  Mr.  Justice  Sherwood  dissented. 

This  decision  seems  to  be  well  fortified  bj 
former  decisions  in  the  same  State,  bat  we 
much  doubt  if  it  finds  support  elsewhere. 

Mr.  Benjamin,  in  his  excellent  work  oa 
Sales,  says,  §  648  :  «  Of  implied  warranties  in 
sale  of  chattels  there  are  several  recogniaed  by 
law.  The  first  and  most  general  is,  that  in  a 
sale  of  goods  by  sample,  the  vendor  warrsnts 
the  quality  of  the  bulk  to  be  equal  to  that  of 
the  sample ;  "  and  this  rule,  he  says,  <^  is  so 
universally  taken  for  granted  that  it  is  hardly 
necessary  to  give  direct  authority  for  it.^  The 
editor  of  the  American  edition  has  added  a 
laige  number  of  cases  in  which  this  rule  is 
followed. 

So  in  Story  on  Sales,  §  376,  in  considering 
the  exceptions  to  the  rule  eaoeai  emtpicf^  it  is 
said :  «  The  next  exception  is  where  goods  ait' 
sold  by  sample  ;  in  which  case  a  wairanty  is 
implied  that  the  bulk  corresponds  to  the  sam- 
ple in  nature  and  quality.  The  exhibition  of 
a  sample  is  equivalent  to  affirmation  that  all 
the  goods  sold  by  it  are  similar,  and  if  they  \k 
not,  the  vendee  may  rescind  the  contract" 

This  rule  is  so  well  established  that  it  re- 
quires no  support  by  citation  of  authorities,  but 
its  application  is  a  matter  that  may  bear  a 
little  illustration. 

The  mere  circumstance  that  the  laeller 
exhibits  a  sample  at  the  time  of  the  sale  will 
not  of  itself  make  it  a  sale  by  sample  so  as  to 
raise  an  implied  warranty  as  to  the  quality  of 
the  goods.  The  contract  must  be  made  solely 
with  reference  to  the  sample  exhibited,  and  the 
parties  must  understand  that  they  are  dealing 
upon  the  understanding  that  the  bulk  corre<^ 
ponds  with  the  sample.  Beime  v.  DordL^  5  N.Y. 
95  ;  Uargout  v.  SUme^  id.  73  ;  Waring  v.  Maton, 
18  Wend.  425  ;  Couainery  v.  PewrnM,  4  N.  T. 
Supr.  1 13  ;  Day  v.  RagnU^  14  Minn.  273 ;  Brad- 
ford V.  Manly^  13  Mass.  139,  per  Parker,  C.  J. 

The  question  whether  goods  are  sold  by 
sample  or  not  is  a  question  of  fact.  Andrevt 
V.  Kneelandf  6  Cow.  354  ;  JIargotu  v.  SUnu,  b 
N.  Y.  73. 
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Wliere  the  purchaser  has  an  opporiunity  to 
inspect  the  balk  of  the  goods,  is  zeqaested  by 
tlie  seller  to  examine,  and  does  examine,  then 
It  is  not  a  sale  by  sample  and  no  warmnty  is 
Implied.  Thus,  where  the  goods  were  hemp  in 
bfUeSy  and  the  purchaser,  at  the  request  of  the 
seller,  examined  several  of  the  bales  by  cutting 
tbexn  open,  and  might  haye  examined  all  of 
tliexxt,  it  was  held  not  to  be  a  sale  by  sample, 
and  that  no  warranty  was  implied  that  the 
interior  of  the  bales  corresponded  with  the 
exterior.  Salubwy  ▼.  Stainer,  19  Wend.  169. 
Bee,  also,  Kellogg  y.  Bamardj  6  Blatchf.  279 ; 
B.  C,  10  Wall.  383 ;    Eargout  y.  Stone,  6  N.  Y. 

In  Subhard  v.  Otorge,  49  III.  275,  where  a 
pnrchaser  of  wheat  by  sample,  on  the  arrival 
of  one  car-load  hastily  examined  it,  saying,  « it 
will  do,"  it  was  held  that  he  was  not  thereby 
concluded  from  rejecting  loads  subsequently 
aniying  under  the  same  contract. 

The  general  rule,  however,  is,  that  where 
goods  in  several  lots  are  purchased  under  an 
entire  oontract,  the  purchaser  must  either 
accept  or  reject  all  or  none.  Mantfield  v.  Tngg^ 
113  Mass.  350  ;  M&rte  v.  Brackett,  98  id.  205  ; 
Coution  v.  Chapman,  L.  B.,  2  Sc.  App.  260. 

If  an  inspection  is  ineffectual  from  the 
yendor's  fraud  or  fault  it  is  no  inspection. 
HeUbuU  V.  Hiekton,  L.  B.,  1  C.  P.  438.  So,  if 
by  a  defect  not  visible  to  the  eye,  the  article 
has  lost  its  distinctive  character,  as  in  Jotling  v. 
Kingtjord,  13  C.  B.  (N.  S.)  447,  where  the  buyer 
not  only  inspected  the  samples,  but  the  bulk, 
and  the  vendor  said  he  would  not  warrant  the 
strength  of  the  '<  oxalic  acid  '*  sold,  it  was  held 
that  the  purchaser  was  not  bound  to  accept, 
because  by  adulteration  with  sulphate  of  mag- 
nesia the  article  had  ceased  to  be  ^<  oxalic  acid." 
And  see  WUliams  v.  Shafford,  8  Pick.  250. 

But  where  a  sale  was  by  sample  of  an  article 
which  the  vendor  called  seed-barley,  but  said 
he  did  not  know  what  it  really  was,  and  the 
bulk  corresponded  with  the  sample,  it  was  held 
that  the  buyer  took  at  his  own  risk,  whether  it 
was  seed-barley  or  not.  Carter  v.  Crick,  4  H.  A 
N.  412. 

That  the  manufacture  of  an  article  impliedly 
warrants  it  against  secret  defects  arising  from 
the  manufacture  is  settled.  Hoe  v.  Sanborn,  2 1 
N.  T.  552,  and  cases  cited  :  Jonet  v.  Jutt,  L.  B., 
3  Q.  B.  197.    So,  if  a  manufocturer  agrees  to 


— ] 

furnish  goods  according  U 
is  to  be  considered  free  td 
of  manufacture  not  discoi 
and  unknown  to  both 
Bickton,  L.  B.  7  C.  P.  4^ 
implied  warranty  against  ii{ 
the  samples  and  the  good 
not  the  manufacturer,  j 
Allen,  29. 

Where  an  aveiage  sampl 
from  a  number  of  packagei 
from  each  and  mixing  then 
not  reject  any  of  the  pacl 
that  they  are  inferior  to  tl 
test  is,  whether,  if  all  the  | 
together,  the  quality  of 
would  equal  the  sample,  j 
N.  Y.  289. 

And  a  custom  may  be  ] 
sale  of  articles,  such,  for  in 
bags  by  sample,  the  sam 
average  quality  of  the  entii 
Oriental  Paint  Workt,  114  M 

But  evidence  is  not  adm 
custom  of  merchants,  there 
ranty  that  goods  are  not  £a 
packed.  Barnard  v.  Kelloi 
and  sec  thf  American  note 
Dallison,  1  Sm.  Lead.  Cak. 
be  proved  limiting  the  tim* 
to  examine  and  return  the 
Granger,  78  111.  230. 

The  purchaser  of  good^ 
should  examine  them  withoi 
finds  that  they  are  not  confc 
pie,  he  may  reject  them  and  r 
giving  immediate  notice  to  t 
the  vendor  not  acquiesce,  tht 
place  the  goods  in  neutral 
apprise  the  vendor.  Cotuton 
2  Sc.  App.  25§  J  Freeman  v. 
Park  V.  Morris,  etc.,  Co.,  4  Li 

Or    if  the    vendor    refus 
purchaser  may  sell  the  good 
be  can  obtain  without  notic 
the  time  and  place  of  sale. 
Shot  Co.,  40  N.  Y.  422. 

The  burden  of  proof  to 
correspond  with  the  sample 
in  a  suit  for  their  price.  Me 
32  Conn.  146. — Albany  Law  « 
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CURRENT  EVEHTS. 

ENGLAND. 

MoDSL  DiaiBT. — At  the  recent  Social  Science 
Congress,  Mr.  H.  W.  Boyd  Mackay,  of  Exeter, 
read  a  paper  on  a  method  devised  by  him  for 
the  more  perfect  formularization  of  the  law. 
He  stated  that  he  had,  for  many  years,  been  en- 
gaged in  analyzing  the  judicial  decisions  and 
statutory  enactments,  with  a  view  to  discovering 
some  principle  on  which  the  objects  generally 
regarde<l  as  detidercUa  might  be  simultaneously 
attained,  and  that  he  believed  he  had  at  last 
arrived    at  a  solution  of  this  problem.     He 
pointed  out  that  a  digest  should  combine  a  per- 
fectly scientific  character  with  a  perfectly  alpha- 
betical form,  and  should  present,  in  detail,  all  the 
material  facts  of  each  abstracted  case,  and  yet 
present  them  in  such  a  manner  as  should  ren- 
der it  unnecessary  tor  the  reader  to  peruse  any 
of  them  but  those  bearing  on  the  matter  he 
might  have  in  hand.     In  explaining  how  this 
purpose  might  be  accomplished,  he   drew  a 
parallel  between  law  and  the  natural  sciences, 
and  pointed  out  that  a  much  closer  analogy  exists 
between  them  than  is  generally  suspected,  and 
that  this  method  might  be  advantageously  used 
for  the  statement  of  any   branch  pf  science. 
He  also  severely  animadverted  on  the  waste  of 
energy  in  the  preparation  of  legal  instruments 
which  the  present  state  of  the  law  renders 
necessaiy,  and  expressed  an  opinion  that  the 
clauses  which  are  now  usually  inserted  in  such 
instruments  might  and  ought  to  be  formulated 
into  rules  of  law,  operative  under  the  same  cir- 
cumstances under  which  they  are  now  adopted 
as  express  stipulations.     In  conclusion,  he  ex- 
pressed a  hope  that  the  Government  would  see 
the  wisdom  of  expending  a  small  portion  of  the 
public  money  on   the  preparation  of   a  code 
which  should  embrace,  not  only  the  judiciary 
and  statutory  law,  but  also  the  common  forms 
of  conveyancing  ;  and  thereby  save  the  profes- 
sion the  great  expenditure  of  time  and  energy, 
and  to  the  public  the  great  expenditure   of 
money,  which  the  present  intricate  and  anti- 
quated state  of  the  law  rendered  necessary. 


IRELAND. 

Lord  Justice  Christian. — The  London  L<xw 
T^imea  in  commenting  upon  the  retirement  of 
Lord  Justice  Christian  from  the  bench  says  : 


The  Irish  Bench  has  suffered  very  heavy  losi 
by  the  death  of  Kr.  Justice  Keogh  and  the 
retirement  of  Lord  Justice  Christian.  The 
latter  learned  judge  retires  with  a  great  repti- 
tation ;  as  a  lawyer  he  has  adorned  the  bench, 
whilst  any  defects  of  temper  which  he  has  dis- 
played have  only  become  conspicuous  when  his 
Lordship  has  felt  called  upon  to  attack  what  he 
believed  to  be  abuses.  But  greatly  as  his  dis- 
appearance from  the  Irish  Court  of  Appeal  u 
to  be  regretted,  it  is  fiir  better  that  jodge« 
should  retire  than  continue  on  the  bench 
struggling  against  physical  infirmitieB. 


SCOTLAND. 

Sali  of  Scottish  Prisokb.  —  The  following 
prisons  in  Scotland,  which  have  been  closed  by 
the  government  since  the  new  Prisons  Act  came 
into  force,  were  exposed  for  sale  in  DowellV 
Booms,  Gkorge  street,  last  month,  at  the  instanct^ 
of  Donald  Beith,  solicitor  for  her  llajestr's 
Board  of  Works  and  Public  Buildings :  Kirkin- 
tilloch, upset  £120,  sold  to  Mr.  Beid,  EirkinUl- 
loch,  for  £U0;  Pollockshaws,  sold  to  Mr.  J. 
Caldwell  at  the  upset  price,  £360;  Hawick, 
upset  price,  £120,  sold  to  the  Magistrates  of 
Hawick  for  £360.  Kelso  prison  was  sold  pri- 
vately at  £200,  the  upset  price  having  l>ecn 
£120.  The  prisons  of  Helensburgh,  Dunbar. 
Stonehaven,  Nairn,  Peebles,  Tain,  and  Kinrosd 
had  been  previously  sold.  Banff  prison  was 
exposed  at  £720,  but  no  offer  having  been  made, 
the  sale  was  adjourned. — Edinburgh  Law  Mapa- 
tine. 

Cruiinal  Pbooidurb  in  Scotland.^A  corres- 
pondent writes  in  reference  to  the  criminal 
proceedings  in  the  Olasgow  Bank  case,  that  in 
Scotland  the  action  of  the  law  against  persons 
suspected  of  crime  is  swift  and  decisive.  The 
steps  are  taken  in  silence  as  far  as  the  outside 
world  is  concerned,  and  until  the  person  stands 
at  the  bar  of  the  High  Court  of  Justiciary,  tlte 
world  only  knows  that  an  arrest  has  been  made, 
and  that  a  certain  crime  has  been  committed ; 
there  information  ceases.  After  the  arrest  cf 
the  accused,  the  judicial  examination  of  tbe 
prisoner  takes  place  immediately.  Whatever 
the  prisoner  says  at  the  time  must  be  said  vol- 
untarily, but  at  this  stage  of  the  proceedings  he 
iB  not  permitted  to  have  legal  advice.  Wliat  he 
says  is  written  down  and  the  writing  at  the 
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conclusion  signed  by  the  prisoner  and  magis- 
trate.      Two  witnesses  must  be  present  and 
attest    this    declaration.      Preparatory   to   the 
indicting  of  the  accused,  the  examining  magis- 
trate may  cite  witnesses.    Each  witness  is  ex- 
amined separately  and  not  in  the  presence  of 
any  of  the  others.    After  the  examination  the 
prisoner  may  have  legal  advice.     Fifteen  days 
before  the  trial  the  prisoner  is  4?ntitled  to  a  copy 
of  the  indictment,  and  also  to  notice  of  wit^ 
nesses  who  are   to  appear   to  give  evidence 
against  him,  and  also  to  a  'list  of  the  jurors 
before  whom  he  is  to  be  tried.     The  prisoner, 
on  the  other  hand,  is  bound  to  give  notice  of 
any  witnesses  he  intends  to  call,  twenty-four 
bonn  before  trial.    This  is,  however,  not  always 
enforced.     A    definite    period    can    bo    fixed 
by  the  prisoner  for  his  trial,  irrespective  of  the 
sitting  of  the  courts.  He  may  apply  for  intima- 
tion to  the  public  prosecutor,  and  the  person  on 
^bose  application  he  was  imprisoned,  calling  on 
them  within  the  next  sixty  days  to  execute  an 
indictment  against  him,  and  to  bring  his  trial 
*o  a  conclusion  within  forty  days  thereafter ; 
^aiJing  this  he  is  liberated. 


FRANCE. 

Aftir  Vacation.— The  r^n/r^^,  alter  the  sum- 
'J^er  vacations  of  the  Parisian  courts  and  tribu- 
*^»^  of  justice,  took  place  on  the  4th  November, 
*<-*cording  to  the  customary  ceremonial.    After 
***iaring  the  mass  of  the  Saint  Esprit  at  the 
S^nte  Chapelle,  where  the  Archbishop  of  Paris 
t>flaciated,  tde  judges  and  magistrates  proceeded 
|n  their  robes  to  their  various  courts  to  take  part 
in  the  muUenee  tolennelU.,  the  leading  feature  of 
'^hich  is  a  learned  speech  by  one  of  their  num- 
^r  on  some  subject  connected  with  the  history 
or  theory  of  law.     M.   Dufaure  was  much  re- 
marked as  he  came  out  of  the  Sainte  Chapelle, 
*t  the  head  of  the  bar,  walking  by  the  side  of 
the  Utwnnur,  Maitre  Nicolet. 


GENERAL  NOTES 

The  statistics  of  divorce  actions  in  Vermont 
we  thus  stated  in  a  local  paper :  «  During  the 
year  1876  one  hundred  and  sixty-eight  divorces 
^ere  granted  in  the  State— three  less  than  in 
1875— being  one  divorce  to  every  sixteen  mar- 
riages.   In  one  hundred  and  twenty-three  cases 


the  wife  was  the  petition 
the  husband.  Sixty-six  we 
erable  severity,'  eleven  for 
twenty-four  for  *  adultery,' 
tion.'" 

In  the  United  States  Cir 

Carolina,  during  the  early 

several  interesting  questio 

rest  were  passed   upon.     1 

trial  of  a  number  of  Feden 

for  assault  and  battery  in  a 

gaged  in  the  manufacture  u 

tion  of  the  United   States 

officers  met  certain -persons 

ting  in  a  wagon  whiskey 

revenue  stamps  on  the  b 

thereupon  arrested  these 

purpose   of   preventing   th 

hand-cufied  them.    The  co 

rest  without  the  issue  of  a 

under  the  circumstances,  £ 

hand-cuffs  to  prevent  escap 

another  case  it  was  decid< 

marshal  in  executing  a  wa 

call  other  persons  to  his  a 

while  acting  in  concert  wit 

titled  to  the  same  protectic 

as  he  would  be. 

Eiuumn's  Pit  Lkbchxs. — 

trifling  topics  of  conversa 

says  Sir  Samuel  Komilly, 

while  to  mention  one,  as  it 

ises  Lord  Erskine.    He  ha 

and  felt  a  strong  sympathy 

has  talked  for  years  of  a  I 

into  parliament  to    prevec 

them.    He  always  had  son 

to  whom  he  has  been  muc 

whom  all  his  acquaintances 

anecdotes  to  relate  ;  a  &vo 

used  to  bring,  when  he  waa 

consultations ;  another  fiivo 

the  time  when  he  was  Lo 

himself  rescued  in  the  stre 

who  were  about  to  kill  it  un 

its  being  mad  ;  a  &vorite  go< 

him  wherever  he  walked  ab 

favorite  macaw,  and  other  dt 

out  number.    He  told  us  m 

two  fiivorite  leeches.    He  hi 

them  last  autumn  when  h 
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dangeroiuly  ill  at  Portsmouth  ;  they  had  saved 
hu  life,  and  he  had  brought  them  with  him  to 
town,  had  ever  since  kept  them  in  a  glass,  had 
himself  every  day  given  them  fresh  water,  and 
had  formed  a  friendship  for  them.  He  said  he 
was  sure  they  both  knew  him  and  were  grate- 
ful to  him.  He  had  given  them  different 
names,  <  Home '  and  *Cline '  (the  names  of  two 
celebrated  surgeons),  their  dispositions  being 
quite  diflferent.  After  a  good  deal  of  conversa- 
tion about  them,  he  went  himself,  brought  them 
out  of  his  library,  and  placed  them  in  their 
glass  upon  the  table.  It  is  impossible,  how- 
ever, without  the  vivacity,  the  tones,  the  details 
and  the  gestures  of  Lord  Erskine,  to  give  an 
adequate  idea  of  this  singular  scene.''  Amongst 
the  listeners  to  Erskine,  whilst  he  spoke  elo- 
quently and  with  fervor  of  the  virtue  of  his 
two  leeches,  were  the  Duke  of  Norfolk,  Lord 
Qrenville,  Lord  Gray,  Lord  Holland,  Lord 
Kllenborough,  Lord  Lauderdale,  Lord  Henry 
Petty,  and  Thomas  Grenville. 

DiLioiNT  III  BuHiMiss. — Whilst  he  was  presid- 
ing at  the  trial  of  a  thief  in  the  Old  Bailey,  Sir 
John  Sylvester,  Recorder  of  London,  said  inci- 
dentally that  he  had  left  his  watch  at  home. 
The  trial  ended  in  an  acquittal,  the  prisoner 
had  no  sooner  gained  his  liberty  than  he  hast- 
ened  to  the  recorder's  house,  and  sent  in  word 
to  Lady  Sylvester  that  he  was  a  constable  and 
had  been  sent  from  the  Old  Bailey  to  fetch  her 
husband's  watch.  When  the  recorder  returned 
homo  and  found  he  had  lost  his  watch,  it  is  to 
be  feared  that  Lady  Sylvester  lost  her  usual 
equanimity  .—Jeaffreson. 

An  Intricatb  Qubbtiom,  Logically  Dkoidbd. 
— Four  men  in  India,  partners  in  business, 
bought  several  bales  of  Indian  rugs,  and  also 
some  cotton  bales.  That  the  rats  might  not 
destroy  the  cotton,  they  purchased  a  cat.  They 
agreed  that  each  of  the  four  should  own  a  par. 
ticular  part  of  the  cat  *,  and  each  adorned  with 
beads  and  other  ornaments  the  leg  thug  appor- 
tioned to  him.  The  cat,  by  an  accident,  in- 
jured one  of  her  legs.  The  owner  of  that 
member  wound  around  it  a  bag  soaked  in  oil. 
The  cat,  going  too  near  the  hearth,  set  this  rag 
on  fire,  and  being  in  great  pain,  rushed  in  among 
the  cotton  bales,  where  she  was  accustomed 
to  hunt  rats.  The  cotton  and  rugs  thereby  took 
fire,  and  they  wore  burned  up— a  total  loss. 


The  three  other  parties  brought  a  suit  to  re- 
cover the  value  of  the  goods  destroyed  against 
the  fourth  partner,  who  owned  this  particular 
leg  of  the  cat.  The  Judge  examined  the  case, 
and  decided  thus  : 

"  The  leg  that  had  the  oiled  rag  on  it  was 
hurt :  the  cat  could  not  use  that  leg  ;  in  &ct, 
it  held  up  that  leg,  and  ran  with  the  other  three 
legs.  The  three  unhurt  legs,  therefore,  carried 
the  fire  to  the  cotton,  and  are  alone  culpable. 
The  injured  leg  is  not  to  be  blamed.  The  thrf'c 
partners  who  owned  the  three  legs  with  which 
the  cat  ran  to  the  cotton  will  pay  the  whole 
value  of  the  bales  to  the  partner  who  was  the 
proprietor  of  the  injured  leg." 

An  IifOBHiouB  DirsNCK. — The  Nonconformui^ 
in  a  paragraph  on  pulpit  plagiarism,  says  that 
recently  a  student,  after  delivering  a  trial  dis- 
course in  a  Scottish  divinity  hall,  being  charged 
by  one  of  his  fellow-students  with  plagiarism, 
coolly  replied,  "  I  wrote  my  sermon  with 
inverted  commas."  ''But  how,"  exclaimed  his 
fellow-student,  <<  could  your  inverted  commas 
be  discovered  by  the  Professor  ?  "  "  Did  you 
not  observe,"  replied  the  unabashed  thief^  <*  that 
I  turned  up  my  tongue  twice,  in  imitation  of 
inverted  commas,  when  I  commenced  my  dis- 
course, and  turned  down  my  tongue  twice,  at 
the  other  side  of  my  mouth,  when  I  had 
finished  my  sermon  ?  ^ 

Trial  by  Jury. — The  acquittal  of  Bartley.  on 
the  charge  of  having  murdered  Serjeant  Dore 
in  the  County  of  Beauce,  has  excited  consider- 
able remark.  VEv^nement  publishes  the  names 
of  tlie  Jurymen,  all  French-Canadians,  with  their 
places  of  residence.  It  says : — "  A  veniict  like 
this  is  a  shame  and  a  disgrace,  and  at  the  same 
time  a  serious  warning  that  the  notions  of  an  oath 
and  of  duties  toward  society  have  become  very 
weak  in  a  considerable  portion  of  the  class  from 
which  juries  are  drawn."  The  Courrier  du  Canada 
says: — « According  to  the  Court  the  verdict 
given  in  this  case  is  evidently  fiilse,  and  the 
jury  is  guilty  of  perjury,  either  voluntary  or 
involuntary.  The  sacredness  of  an  oath  is  set 
at  naught  to-day,  and  we  have  proof  that  in  this 
case  one  of  the  jur>'mcn  declared  that  he  did 
not  know  whether  the  Holy  Scriptures  was  a 
good  book  or  not.  Ignorance  is  very  great 
among  that  population,  and  the  sooner  it  is  de- 
prived of  trial  by  Jury  the  better  it  will  be  for 
the  honor  of  Justice." 
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TEF  FISHERY  DISPUTE. 

As  the  amount  of  the  Fuhery  Award  under 
the  arbitration  proyided  for  by  the  Treaty  of 
Washington,  has  been  paid  by  the  United  States, 
it  is  unnecessary  to  comment  at  present  on 
the  eztiaordinary  position  assumed  by  Mr.  Sec- 
retary Evarts,  in  the  diplomatic  correspondence, 
in  reference  to  the  claim  of  United  States  fish- 
ermen to  priyileges  from  which  the  Newfound- 
land fishermen  are  deliarred  by  local  statutes 
intended  to  preserve  the  fisheries  ftom  decay. 
We  may,  howeyer,  reproduce  a  circular  ad- 
dressed by  Mr.  Marcy,  another  United  States 
Secretary,  in  1856,  to  collectors  of  customs.  In 
this  circular,  Mr.  Marcy  shows  how  he  inter- 
preted the  language  of  the  Reciprocity  Treaty, 
— language  the  same  as  that  which  is  used  in 
the  Treaty  of  Washington,  on  the  point  on  ques- 
tion. The  Reciprocity  Treaty  enacted  that  the 
inhabitants  of  each  country  should  haye  ^  in 
common ''  with  those  of  the  other,  the  liberty 
to  fish  in  the  waters  of  both  nations.  There- 
upon Mr.  Marcy  wrote  as  follows  : 

DVPABTMXNT   OF  StATB,         1 

Wabmihgtoji,  March  28,  1856.  / 

To  Charles  B.  Peaslety  Eiq.,  Collector  iff  CusionUj 
Boeton  : 

S3, — It  is  understood  that  there  are  certain 
Acts  of  the  British  North  American  Colonial 
Legislatures,  and  also,  perhapH,  Executiye  reg- 
ulations, intended  to  prevent  the  wanton  des- 
truction of  the  fish  which  frequent  the  coasts  of 
the  colonies,  and  injuries  to  the  fishing  thereon. 
It  is  deemed  reasonable  and  desirable  that  both 
United  States  and  British  fishermen  should  pay  a 
like  respect  to  such  laws  and  regulations,  which 
are  designed  to  preserve  and  increase  the 
productiyeness  of  the  fisheries  on  these  coasts. 
Such  being  the  object  of  these  laws  and  regula- 
tions, the  obfieryance  of  them  is  enjoined  upon 
the  citizens  of  the  United  States  in  like  manner 
as  they  are  observed  by  British  subjects.  By 
granting  the  mutual  use  of  the  inshore  fisheries 
neither  party  bas  yielded  its  right  to  civic 
jurisdiction  oyer  a  marine  league  along   its 


coasts.    Its  laws  t 
citizens  or  subjecl 
own.    The  laws  of 
conflict  with  the  pr 
treaty  would  be  as  I 
the  United  States 
upon    British    subj 
firamed  or  executed  1 
tion  in  fiivor  of  Brit 
the  rights  secured 
that  treaty,  those  ii 
will  appeal  to  this  G 
presenting  complaint 
be  cause  for  doing 
furnish  the  Departm< 
the  law  or  regulatioi 
ously  to  affect  their 
iSfilr  discrimination  1 
the  respective  countr. 
any  supposed  grievan< 
law  or  regulation,  in  « 
be  arranged  by  the 
will  make  this  directi 
of  such  fishing  vesseh 
in  such  manner  as 
sirable. 

I  ai 

The  above  presents 
the  view  set  forth  b 

« 

vnrote : — «  You  will  the 
bury  that  this  govemi 
fishery  rights  of  the  Ui 
the  Treaty  of  Washing 
wholly  free  from  the  r< 
of  the  statutes  of  Newl 
an  authority  over  our  f 
other  regulation  of  fishi 
may  hereafter  be  enacte 


PRESCRIPTION  OF 

Writing  somewhat  ha 
above  subject  as  we  wen 
we  overlooked  at  the 
portant  case  of  Walker  < 
In  that  case  the  majority 
expressly  overruled  the  c 
or  perhaps  it  would  be  : 
that  they  held  that  und 
not  what  it  was  said  to 


602 


THE  LEGAL  NEWS. 


The  case  of  Fmt  ▼.  Foumier  {ante  p.  589)  is  not 
precisely  the  same  as  Walker  #  Sweety  hecanse 
in  Fiaet  y.  Foumier  the  five  years  had  elapsed 
and  prescription  had  been  acquired,  before  the 
alleged  acknowledgment  of  indebtedness  by 
the  debtor.  In  Walker  #  Sweet  the  acknow- 
ledgment of  indebtedness  was  before  prescrip- 
tion had  been  acqniied.  But  is  this  difference 
of  any  importance  ?  If  it  is,  Mr.  Justice  Bossy's 
judgment  might  still  be  correct,  notwithstand- 
ing Walker  4r  Sweet.  Our  own  impression  of 
that  ruling  is  that  it  establishes  that  a  pres- 
cription acquired  may  be  renounced  by  the 
debtor  as  fiuras  he  is  himself  concerned,  the 
same  as  prescription  may  be  interrupted.  In 
the  case  of  Fuehs  v.  I^i^ar^y  (3  Q.  L.  R.  11),  to 
which  a  correspondent  has  referred,  Mr.  Justice 
Casault  expressly  held  that  prescription  acw 
quired  may  be  renounced,  but  the  proof  of  re- 
nuDciation  in  matters  over  $50  must  be  in 
writing.  We  take  it,  therefore,  that  if  the  re- 
port of  Fieet  v.  Foumier  presents  the  ^Etcts  cor- 
rectly, the  decision  in  that  case  was  given  in 
forgetfulness  of  Walker  #  Stoeet^ 


BE  F0BT8  MTP  SOTES  OF  CASES. 

BUPEBIOR  COUBT. 

Montreal,  Dec.  12,  1878. 

TOBBANCI,  J. 

Boy  et  al.  y.  Thibaitlt. 
Mderman — Fnnperiy  Qualificatiath^Reaidenee. 

Held,  1.  The  Court  will  exercise  a  disoretion  in 
crantins  the  oonolasions  of  a  petition  in  the  nature  of 
a  9iM>  warranto  information.  * 

2.  A  person  ooonpying  two  adjacent  rooms,  one  as 
an  offioe  and  the  other  as  a  residence,  in  the  City  of 
Montreal,  is  a  resident  householder  in  the  terms  of  37 
Vict  (Que)  0. 51,  s.  17. 

The  petitioners  contested  the  right  of  the 

defendant  to  sit   as  Alderman  for  St   Mary 

Ward,  in  the  City  of  Montreal.    The  grounds 

of  objection  were  two.  First,  that  Mr.  Thibault 

was  not  a  resident  householder,  and  secondly, 

that  he  did  not  possess  the  necessary  property 

qualification,  t. «.,  real  estate  of  the  value  of 

S2,000r  after  deduction  of  his  just  debts. 

ToBBAVOi,  J.,  said  that  the  defendant  lived 
separate  from  his  wife  and  children,  and  occu- 


pied two  rooms  in  a  house  on  Notre-Bame 
Street,  one  as  an  office,  and  the  other  as  a  bed- 
room and  eating-room.  His  Honor  considered 
that  under  these  circumstances  he  must  be  con- 
sidered a  resident  and  a  householder.  See 
Fisher's  Digest^  vo.  Election  Law,  3419.  As  to 
the  property  qualification,  the  property  appear- 
ed by  the  books  at  the  Begistry  Office  to  be 
charged  with  encumbrances  which  had  been 
extinguished  or  paid  off.  The  question  was, 
what  was  the  amount  of  the  actual  charges  7 
The  evidence  on  this  point  did  not  establish 
satisfiactorily  that  the  value  of  the  property  less 
the  chaiges,  fiell  below  the  $2,000,  and  more- 
over, the  defendant's  term  of  office  had  almost 
expired.  The  Court  would  exercise  a  discre- 
tion,  and  not  disturb  the  defendant's  possession 
under  the  circumstances.  The  petition,  there- 
fore, would  be  rejected;  but  seeing  that  the 
petitioners  had  been  misled  by  the  appear- 
ance of  mortgages  which  had  ceased  to  exist 
each  party  would  be  ordered  to  pay  his  own, 
costs. 

J?.  LareaUj  for  petitioners. 

A.  Lacoite,  Q.  C,  for  defendant. 


COUBT  OF  QUEEN'S  BENCH. 

Montreal,  Dec.  14, 1878. 

Present : — Sir  A.  A.  Doriov,  C.  J.,  Mohx, 
Bavbat,  Cross  and  Tbssxib,  JJ. 

Ebrb,  (deft,  below).  Appellant  j  and  Brown  et 
al.,  (plffs.  below),  Bespondents. 

Ouarantee — Perwnal  Liability  qf  pereon  eigning 
<^  ae  Preeident ''  qf  Company, 

R.  Kern  the  defendant*  signed  a  letter  of  gnarantee 
in  the  followinsform : 

*'  Montreal,  May  11, 1874. 

"  Messrs.  Ritchie  A  Borlase, 

**  Gentlemen,— 

*'  We,  the  nnderdgned,  acting  u  direotor  and  se- 
cretary of  the  Montreal  Omnibua  Comi>aay,  hereby 
agree  to  see  the  aooonnt  that  Brown  and  St  Charles 
have  against  the  said  Company  duly  settled,  provided 
that  the  said  account  shall  be  maae  out»  and  agreed 
upon  as  either  the  oourt  or  arbitiutor  shall  daolde. 

"  As  President  of  the  M.  0.  Co." 

He  delivered  this  letter,  which  was  not  signed  by 
the  secretary,  to  the  attorneys  of  Brown  and  St  Char- 
iest the  plaintiiFs. 

Beldt  that  he  was  personally  liable. 

To  avoid  an  attachment  of  the  property  of 
the  Montreal  Omnibus  Company  the  appoUanti 
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who  was  president  of  the  company,  gaTe  the 
respondent's  attorneys  the  letter  of  gnarantee 
quoted  aboye.  Being  sued  personally  on  the 
undertaking,  he  pleaded  specially  that  he  only 
signed  as  president,  that  the  letter  was  to  be 
conntersigned  by  the  secretary,  and  that  he  did 
not  intend  to  bind  himself  personally. 

Bamsat,  J.  Two  questions  arise  :  1st. — Did 
Kerr  act  as  director  ?  2nd — Is  the  undertaking 
binding  without  the  signature  of  the  secretary  ? 
The  words  of  the  letter  seem  to  imply  that  the 
appellant  was  only** acting  as  president,**  but 
the  whole  tenor  of  the  instrument  shows  that  if 
appellant  was  acting  at  all  it  was  personally. 
There  can  be  no  doubt  that  it  was  Intended  as 
a  guarantee.  Now,  if  the  president  was  only 
signing  for  the  company,  it  was  no  guarantee 
at  all.  The  words  of  the  instrument  therefore 
fiualify  the  words  "acting  as."  See  Healey  4" 
Siotyj  3  Ex.  3,  18  L.  J.  (Ex  )  8.  As  to  the  se- 
cond  question,  the  appellant  delivered  the  note 
without  the  secretary's  signature.  He  thereby 
abandoned  the  secretary's  signature,  and  made 
himself  liable  for  the  whole.  On  both  points, 
therefore,  the  majority  of  the  Court  is  against 
the  appellant,  and  the  judgment  of  the  Court  of 
Beview,  by  which  he  was  condemned,  must  be 
confirmed. 

Cross,  J.,  dissented. 

Judgment  confirmed. 

</.  L.  Morritf  for  Appellant. 

Ritchie  j"  BoTla$e^  for  Bespondents. 


HunoK  et  nx.  (defts.  below),  Appellant,  snd 
Habcbau  (plff.  below),  Bespondent. 

Butband  and  Wtfe~^LiabUityfor  HeeeMari^t. 

Held,  that  a  wife  separated  as  to  property  is  not 
liable  for  the  Talue  of  necessaries  supplied  to  the 
family,  where  credit  is  ^iyen  to  the  husband  and  the 
ffoods  are  charged  to  him  in  the  books  of  the  creditor. 

The  respondent  sued  the  appellants  for  an 
account  of  $107  for  goods  sold  to  them.  The 
appellants,  husband  and  wife  separated  as  to 
property,  pleaded  separately,  that  the  price  of 
the  goods  was  to  be  taken  in  deduction  of  what 
the  respondent  owed  Ephrem  Hudon,  fils  k  Co., 
and  Ephrem  Hudon,  fils.  The  Court  below 
condemned  both  the  defendants  to  pay. 

DouoN,  C.  J.,  said  the  question  was  as  to  the 
responsibility  of  the  wife.  The  rule  in  these 
mm9  waa  rery  simple.    A  woman  9iparie  may 


buy  goods  and  n 
trader  sells  to  tl 
him,  the  wife  is 
is,  to  whom  was  \ 
band,  or  to  the 
credit  was  not  | 
were  charged  tc 
the  account  was 
due  by  F.  Hudo 
giren  to  him  aloi 
Michaud,  21  L.  C. 
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the  husband  in  i 
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Duhamelj    Pagn 
Appellants. 
Laanau  j*  Lebei{f. 


MuLLix  et  al.  (de    ! 

MiCHOH  et  al.  (plffs 

n 
Subttiluiiw  «-  Invei 
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KoMK,  J.    Dame  I 
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the    conditions    of 

institutes  should  ha\ 

perty,  provided  a  pre 
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canton  to  the  snbstitation,  being  of  opinion 
that  a  more  advantageous  investment  might  be 
made,  a  &mlly  council  was  convoked  for  the 
purpose  of  authorizing  the  proposed  invest- 
ment. The  investment  was  sanctioned  by  the 
fiunily  council,  but  Mullin  refused  to  jMy  over 
the  money  on  the  ground  that  according  to  the 
condition  in  the  deed  of  donation,  the  procet^ 
should  be  invested  on  the  security  of  real  estate 
The  present  action  was  then  brought,  and 
HuUin,  in  his  defence,  set  up  the  condition. 
The  answer  to  that  was  that  the  investment 
had  been  authorized  by  the  family  council. 
The  Court  below  was  of  opinion  that  Mullin's 
defence  was  unfounded,  and  he  was  condenmed 
to  pay  the  amount.  From  that  judgment  the 
present  appeal  had  Deen  taken  to  this  Court. 
The  Court  here  was  unanimously  of  opinion 
to  confirm  the  judgment.  The  fiunily  council 
was  perfectly  regular,  and  this  mode  of  invest- 
ment had  been  formally  sanctioned  by  it.  It 
was  difficult  to  see  what  MuUin's  interest  was 
in  contesting  the  point.  The  fieonily  council's 
decision  was  a  good  discharge  to  him.  Now, 
however,  that  he  had  got  two  judgments. de- 
ciding that  he  ought  to  pay  the  money,  he 
would  no  doubt  feel  relieved  from  all  doubt 

Judgment  confirmed. 

Judahj  Wurtele  4*  Branehaud  for  the  Appellants. 

Doherty  j*  Dofi^rty  for  the  Respondents. 


CiTiZEMs  Imsurahoi  Co.,  .(defts.  below),  Ap- 
pellants ;  and  Rollamd,  (plff.  below),  Respon- 
dent. 

Inmranee —  Verdict — Error. 

Plaintiff  sued  under  a  policy  covering  goodn  in  No. 
319  St.  Paul  Street.  The  jury  included  in  their  verdict 
value  of  stock  belonging  to  plaintiff,  which  vrtiA  stored 
in  No.  315  adjoining. 

Held,  error  under  the  action  u  brought,  and  new 
trial  ordered. 

DoRioN,  C.  J.,  remarked  that  t^c  case  was  one 
of  considerable  difficulty.  The  action  was 
brought  on  a  policy  of  insumnce,  covering  the 
stock-in-trade  of  the  respondent  in  a  warehouse 
described  in  the  policy  as  No.  319  St.  Paul 
Street.  The  jury  found  for  the  respondent,  and 
included  in  their  verdict  the  loss  of  stock  be- 
longing to  respondent,  which  was  stored  in  No. 
315  adjoining,  stating  in  the  findings  that  the 
appellants  having  continued  the  policy  in  force 
without  objecting  to  the  respondent  keeping 


some  of  his  stock  in  No.  315,  tbe*stock  which 
was  there  was  covered  by  the  policy.  This  was 
going  beyond  the  questions  put  to  them.  His 
Honor  referred  to  the  decision  of  the  Supreme 
Court  in  the  case  of  Wyld  ^  Darling  v.  The 
Liverpool  and  London  and  Globe  Inturanee  Comr 
pony  as  sustaining,  to  some  extent,  the  preten- 
sion of  the  respondent,  that  the  knowledge  of 
the  agent  as  to  the  location  of  the  goods,  would 
bind  the  Company.  But  the  question  was  not 
properly  raised  under  the  pleadings,  and  the 
case  must  be  sent  back  for  a  new  triaL 

Rahsat,  J.  I  think  the  judgment  should  be 
reversed.  The  contract  is  the  original  policy. 
There  was  no  new  contract  after  the  visit  of 
Mr.  Muir,  the  agent ;  at  all  events,  there  is  none 
proved,  seeing  4  doorway  cannot  be  construed 
into  extending  the  insurance  of  goods  on  one 
side  of  the  doorway  to  an  insunnce  of  goods 
on  both  sides  of  the  doorway.  We  have,  there- 
fore, to  go  back  to  the  original  policy,  and  see 
whether  there  is  any  accidental  misdescription 
to  which,  equitably,  the  verdict  could  apply. 
No  such  pretension  can  be  sustained  for  a  mo- 
ment. Rolland  was  not  the  occupant  of  No. 
315,  when  the  policy  was  made.  I  think  the 
answer  of  the  special  verdict  to  interrogatory  3 
is  not  an  answer  to  the  question,  that  it  is 
beyond  the  issues  niscd  in  the  action,  and  that 
it  is  contnry  to  the  evidence.  I  concur  in  the 
judgment  ordering  a  new  trial,  for  there  is  no 
doubt  there  was  something,  at  all  events,  for 
the  jury  to  pass  upon.  There  were  goods  still 
remnining  in  the  portion  of  the  building  in- 
sured, but  the  jury  had  nothing  to  do  with  the 
goods  in  No.  315,  and  no  verdict  passing  upon 
that  could  bind  the  company.  The  Appellants 
get  their  costs  in  this  Court  *,  the  costs  in  the 
Court  below  are  reserved  until  the  final  dec'i- 

sion. 

New  trial  ordered. 

Abbott^    Tail,    Wothertpoon  ^  Abbott,   for  the 

Appellants. 

ArehambauU  j*  Daoid^  fur  the  Respondent. 


COMMUHICATIOHS. 

STENOGRAPHY. 

To  the  Editor  qf  The  Ligal  Nbwb  : 

Sib, — It  must  be  admitted  that  Mr.  Doutre's 
letter  exhibits  a  real  disposition  to  remedy  the 
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present  nRBBJdshnctOTj  nuuiner  of  carrying  out 
the  system  of  taking  evidence  by  stenography, 
and  it  would  be  well  to  take  hold  of  his  pro- 
posals as  a  basis  for  reform ;  more  especially 
liis  suggestions  that  a  uniform  system  of  short- 
hand should  be  used^  and  that  no  stenographer 
should  be  employed  unless  his  notes  can  be 
read  by  another  shorthand-writer  :  for,  even 
supposing,  after  due  consideration,  that  it  were 
not  found  feasible  to  appoint  a  set  of  salaried 
stenographers  (two  English  and  two  French), 
as  fixed  officers  of  the  Court,  still  Mr.  Doutre's 
ideas  might  be  practically  applied,  and  with 
good  effect. 

Why  not  make  it  necessary  that  every  steno- 
gnpher,  before  being  allowed  to  be  sworn  to 
take^the  evidence  in  a  case,  and  before  being 
allowed  to  receive  his  fees  for  same,  shall  ob- 
tain, (and  produce,  if  required),  a  certificate 
signed  by  some  competent  authority,  to  be  fixed 
upon  by  the  Court  or  the  Bar,  to  the  effect  that 
he  has  undergone  and  satisfiictorily  passed  a 
test  examination  ? 

The  test  might  be  effected  in  some  such  way 
as  this  : — Let  some  suitable  person  dictate,  to 
the  candidate,  for,  say,  half  an  hour,  at  a  reason- 
able rate  of  speed,  from  some  book  or  docu- 
ment to  be  selected,  and  then  let  some  short- 
hand-writer of  the  same  system,  who  has  with- 
drawn from  the  room  during  the  dictation,  be 
called  in  to  read  over  the  notes  taken  by  the 
candidate  while  the  person  who  has  dictated 
keeps  his  eyes  on  the  passage  selected,  in  order 
to  test  the  candidate's  correctness.  This  would 
be  a  pioper  test  of  proficiency,  for  no  man  can 
be  said  to  write  any  system  of  shorthand  prop- 
erly unless  another  who  knows  the  system  can 
read  his  notes.  It  would  not  be  absolutely 
necessary  for  the  reader  of  the  notes  to  be  him- 
self a  rapid  shorthand  writer.  It  is  well  known 
that  in  England  there  are  on  the  Press  phono- 
graphic compositors  who,  though  not  rapid 
writers  thenuelves,  can  and  do  very  readily  set 
up  the  type  direct  from  the  shorthand  notes  of 
werbatim  reporters. 

In  connection  with  Mr.  Doutre's  idea  of 
using  a  uniform  system,  thtre  naturally  arises 
the  question.  Which  is  best  7 

Of  course  it  is  needless  to  say  that  upon  this 
point,  at  any  rate  in  America,  opinions  are  some- 
what divided.  I  think,  however,  that  on  the 
whttle,  the  general  leaning  is  towards  Mr.  Isaac 


Pitman's,  who  is  cer 
ography ;  and  althoi 
fess  to  put  forward 
these  on  examioatioi 
Isaac's,  and  are,  for  t 
modifications  of  tha( 
in  its  various  stages 
last  40  years  in  wh: 
bringing  it  to  its  p< 
The  best  arguments 
that  the  most  expert 
are  to  be  found  amc 
that  Mr.  Pitman  bin 
paratively  old,  is  able 
style  at  the  rate  of  2( 


To     CORRBSPOMDKMT 

of  ^  C.  P."  and  some 
late  for  insertion  in  tl 


• 

A  Roman  marriage  y 
one  of  the  spouses  ;  ai 
time  of  the  parties.  £ 
at  Bome,  and  was  alw 
quired  the  sanction  o 
although  the  unjustifia 
of  dissolving  a  marriag 
visited  wiih  more  or  1 
right  was  never  denied 

IHvortium  was  the  d 
at  the  instance  of  eithei 
16,  191). 

Repudium  was  strictly 
ment  of  betrothal  ( 
divoriium  is  taken  as  tJ 
of  marrisge,  and  repudiu 
divorce  (repudio  mitso)  ( 

A  marriage  could  be 
/amt/tVu  of  the  wife.  Wl 
the  hands  of  her  husbai 
leased  from  the  author 
when  she  married  witl 
manutj  she  remained  in  t 
and  the  father  in  the  es 
could  take  his  daughter  fr 
the  wishes  of  both.  Thi 
a  constitution  of  Antonin 
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B  Btther  from  diatnrbfnK  a  hafmoniona  u 
nnleai,   u  Huciu    Anreliut    added,   for  rer; 
weighty  reuoni.   Tb«  btfaercouldDotof  a 
take  am)'  his  daughter  ftom  her  haaband  i; 
were  not  emancipated. 

XHvorrt  ini  ttutnal  contait  (iivvrtitim  tofu 
gratia). — From  the  foundatlm  of  Bome  to  ths 
time  of  Juetlnlan,  divorcee  might  take  place  1:7 
mutoal  CDDBentwitbout  any  check  Irom  the-law 
whatever.  For  a  long  time  divorce  waa 
abnaed  bj  the  Bomann,  bnt  toward  tbe  latter 
part  of  the  Republic  and  under  the  Bmpir« 
divorces  became  veiy  common.  Seneca  noticei 
this  lailtf  of  manuen ;  and  Juvenal  (6  Sat, 
10th  line)  givei  a  remarkable  inatance  «f  a 
Boman  matron  who  ts  t»id  to  have  gone  the 
round  of  eight  hnsbandg  in  five  fean.  Fomper 
divorced  hin  wife  Mncia  ior  alleged  adalteiv. 
Cicero  epeaka  of  Panla  Valeria  ae  being  readj. 
to  serve  her  hnaband  with  notice  of  divorce  on 
hii  return  from  hi*  Province,  Cicero  himself 
divorced  his  wife  Tcrentia  aftec  living  with  her 
thirty  yeare.  Justinian  prohibited  divcrcee  by 
the  mutual  consent  of  the  parties,  except  in 
three  cases :  First,  when  the  husband  waa  im- 
potent ;  seoond,  when  either  husband  or  wife 
desired  to  enter  a  monattety;  third,  when  either 
of  them  was  in  captivity  fbra  certain  length  of 
time.  At  a  later  period  Justinian  enacted  that 
persons  dissolving  a  marriage  by  mutual  con- 
sent should  forfeit  all  thnir  property  and  be 
confined  for  life  in  a  monastery,  which  was  to 
receive  a  third  of  the  forfeited  property,  the 
remaining  two-thirds  going  to  the  children  of 
their  marriage.  This  severity,  so  much  at  vari- 
ance with  the  Boman  spirit,  indicates  the  grow- 
ing power  of  the  clergy.  Juatinian's  nephew 
and  successor  repealed  his  uncle's  prohibition. 
and  restored  divorces  Aona  gratia.  Before  the 
Lex  Julia  de  Adulteriia  no  npecial  form  was 
observed, — either  party  could  disaolve  the  mar- 
riage by  telling  the  other  that  it  was  at  nn  end. 
The  husband  generally  took  the  keys  frcm  his 
wife,  put  her  out  of  his  bouse,  gave  her  l«ck 
her  dowry,  and  so  dissolved  the  marriage.  This 
might  be  done  in  the  wife's  absence.  Cicero 
divorced  his  wife  Terentia  by  letter. 

The  Lei  Julia  de  Adulteriis  required  a  written 
bill  of  divorce  (_UbiiUut  rtpudii) ;  the  written 
record  of  the  mairiage  was  destroyed  and  the 
divorce  publicly  retjistered.  There  must  be  a  i 
deliberate  intention  to  lireak  up  the  marriage, 


and  the  repudiation  was  considervd  valid,  tt- 
thoogb  there  was  no  eicnse  for  i^  and  it  «u 
nnneaeaaaiy  even  to  acquaint  the  other  pwtr 
with  the  <^wnge  in  their  condition.  Ifthevife 
made  a  bill  of  divorce  in  the  prewnce  of  the 
requisite  witnessea,  the  maniage  was  diseolrol 
without  delivery  of  the  bill  to  the  hnaliand,ud 
even  withont  his  knowledge  of  it.  It  was  prn- 
per,  however,  to  deliver  the  bill  of  divoit*  lo 
the  other  party.  The  Uws  of  the  XII  Tsbin 
seem  to  have  recognised  freedom  of  dirorce 
althoDgh  It  Is  said  that  no  one  took  sdrastige 
of  the  liberty  for  BOO  yean,  until  Sp  Carvflioi 
put  away  bis  wile  for  barrenneas  by  order  of  tif 
Oensor.  The  censoie  were  the  only  cheek  on 
divorce  during  the  Bepnblic.  L.  Antoniw  «>' 
expelled  from  the  Senate  on  account  oS  hie  nn- 
justiflable  Kpndiation  of  his  wife.  A  «!(<  i" 
nanu  could  not  divoroe  her  husband ;  bat  it  he 
divorced  her,  she  could  require  him  to  leleui 
her  &om  the  naata.  The  power  of  repudialion 
was  reciprocal. 

By  the  Julian  law  {la  Jtdia  tl  Ptpia  P^fc) 
if  the  wife  wn  guilty  of  adolteiy,  her  hu«)«nd 
in  divoroing  her  waa  allowed  to  retain  a  aiiQi 
part  of  her  dowry  (doe).  If  the  Einlt  waa  lesf 
serious,  he  conld  only  retain  one-eighth  (I'Ip.- 
Frag,  C.  6,  U,  34). 

If  the  husband  were  guilty  of  adulteiy,  th< 
wife  could  command  immediate  restitotiiHi  of 
her  dowry.  If  the  fault  was  leH  senooa,  be 
must  restore  the  dowry  in  six  moalha.  Tl>' 
penaltiee  ceased  if  bubb  sides  were  in  fault 

ConatanUne's  l^slation  was  against  capr>- 
cioua  repudiation,  and  specified  the  canset  ("' 
divorce  without  incurring  peualtie*. 

woman  could  repudiate  her  hnabaad  with- 
out blame  in  caae  he  waa  guilty  of  marirr-fi 
prepared  pt^ona,  or  violated  tombs. 

If  she  divorced  her  husband  onaccoanlof 
being  a  drunkard  (tbrionu)  or  gambler  {aUaw)- 

iwsociating  with  looae   women  (nuber  csi''- 

i),  she  forfeited  her  dowry  and  wai  punlib' 
able  with  deportation. 

husband  cocld  divorce  his  wife  wittxwl 
blame:  1.  If  she  were  an  adulteress:  i-  ^■ 
parer  of  poiaona ;  3.  Or  a  procnresa.  If  ^  *"' 
other  cause  than  one  of  these^rae,  he  fiirfeileil 
all  Interest  in  his  wifo'g  dowry  ;  udhiifiTVt 

le.  if  he  married  a^aln,  could  take  the  a<^ 
ond  wife'i  dowry  aa  well. 

Honorlua  and  Theodoaina  ignoring  the  eositi- 
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tution  of  Constantlne  imposed  somewhat  dif- 
ferent restrictions. 

If  the  wife  divorced  the  hnshand  for  grave 
reasons  or  crime  committed  by  the  husband, 
she  conld  reclaim  her  dowry  and  the  gifts  made 
to  her  by  her  husband,  on  the  betrothal,  and 
could  marry  again  after  fire  years. 

For  acts  of  immorality  or  moderate  finults,  the 
wife  forfeited  her  dowry  and  all  interest  in  tbe 
money  brought  by  the  husband  to  the  mar- 
riage, and  was  incapable  of  marrying  again. 

If  no  grounds  existed  for  the  diyorce,  the 
wife  forfeited  her  dowry  and  betrothal  presents, 
might  be  deported,  and  was  incapable  of  mar- 
rying again  or  receiving  pardon  firom  the 
Emperor. 

If  the  husband  divorced  his  wife  for  a  serious 
crime,  he  retained  the  wife's  dowry  and  could 
at  once  marry  again. 

If  for  immorality,  but  not  crime,  the  husband 
gained  none  of  her  property,  but  could  at  once 
marry  agun. 

If  for  mere  dislike,  the  husband  forfeited  the 
property  he  brought  into  the  marriage  (donatio 
antt  mtptiiu)  and  was  incapable  of  remanying. 
The  constitution  of  Constantine  and  Honorius 
and  Theodosius  were  not  retained  in  Justinian's 
Code.  I  cite  from  them  to  complete  the  history 
of  legislative  restraint  on  divorce.  These  con- 
stitutions seem  to  have  fallen  into  utter  neglect, 
perhaps  from  their  stringency  or  severity,  and 
milder  forms  have  taken  their  place.  Under 
Theodosius  and  Valentlman  a  wife  could  di- 
vorce her  husband  without  blame  if  he  wore 
Roilty  of  any  of  the  following  offences:  li 
Treason  ;  2,  Adultery;  3,  Homicide  ;  4,  Poison- 
ing; 6,  Forgery,  etc.;  6,  Violating  sepulchres; 
7,  Stealing  from  a  church;  8,  Robbery  and 
assigting  or  harboring  robbers  ;  9,  Cattle  steal- 
ing ;  10,  Attempting  his  wife's  life  by  poison  ; 
the  sword,  etc.;  11,  Introducing  immoral 
women  to  his  house  ;  beating  or  whipping  his 
wife.  If  for  any  other  than  one  of  these 
offences  a  wife  divorced  her  husl)and,  she 
forfeited  her  dowry  and  could  not  marry  again 
for  five  years. 

A  husband  could  divorce  his  wife  for  ^ny  one 
of  the  above  reasons,  except  the  eleventh,  and 
also  for  the  following  offences,  committed  by 
the  wife:  1.  Dining  with  men  not  her  rela- 
tions, without  the  knowledge  or  against  the 
wishes  of,  her  husband  -,    2.    Going  ftom  home 


at  nights  against  his  wishei       i 
able  cause ;     3.      Frequei       | 
theatres,  forbidden  by  her       j 
added;  4.    Procuring  aboi      i 
ing  baths  with  men  (C.  5 
inian  repealed  the    form* 
resettled  the  grounds  of  d      i 
The  valid  grounds  of  a  div 
by  a  wife  (Nov.    117-9): 
the  Empire;  2.    Attemptii 
not  disclosing  to  her  any      i 
Attempting  to  induce  his  i 
tery  ;  4.     Accusing  his  b 
failing  to  prove  the  charge,     i 
was  liable  to  especially  sev 
ing  a  woman  to  live  in  th 
his  wife  or  persisting  in  frt     i 
houAe  in  the  same  town  wit 
being  warned  more  than  o     i 
her  parents  or  other  person 
It  the  wife  divorced  her  1 
these  reasons  she  could  rec 
and  also  the  husband's  porti    i 
reversion  of  it  to  her  childr> 
children  it  became  her  abso 
all  other  reasons  than  those    ! 
the  provisions  of  the  cone   i 
dosius  and  Valentinian  appl:   i 

The  husband's  grounds  < 
his     wife    were :       1.      0 
of  any  plotting  against  th 
disclosing  the  same  to  her  h 
tery  by  the  wife  (with  additi  : 
Attempting   her  husband's 
quenting  banquets  or  baths 
the   husband's   consent;    5. 
home  against  her  husband's  ^  i 
her  own  parents ;  6.     Going   < 
amusement  against  the  winhe  i 
For  any  of  these  reasons  if  t] 
divorce  his  wife,  he  can   rcl  i 
there  are  no  children  ;  and  fo : 
are,  the  dowry  going  on  his  < 
he  divorces  his  wife  for  any  c,  I 
liable  under  the  constitutio: 
and  Valentinian. 

The  earliest  legal  provision 
of  children  after  the  divorce 
seems  to  be  a  constitution  <; 
Mazimian  (C.  5,  24,  1).  Th; 
according  to  his  discretion.  . 
that  the  divorce  of  parents  si 
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impair  the  legal  rights  of  their  children,  or 
affect  their  right  to  inherit  from  their  £ither,  or 
to  require  aliment  from  him.  If  the  &ther 
were  guilty  of  an  offence  justifying  his  wife  in 
divorcing  him,  and  she  remained  unmarried, 
the  children  were  to  be  given  into  her  custody 
and  maintained  at  the  cost  of  the  &ther ;  but  if 
the  mother  were  guilty,  the  father  had  the  right 
of  custody.  If  he  were  poor,  and  unable  to 
support  them  and  the  mother  was  rich,  she  was 
obliged  to  take  and  maintain  them.  The  par- 
ties were  divested  of  their  marital  rights  by  the 
death  of  the  husband  or  wife.  Loss  of  liberty 
by  either  husband  or  wife.  After  five  years 
since  the  captive  was  last  known  to  be  alive, 
his  wife  could  marry  again  without  divorcing 
her  captive  husband.  Mere  loss  of  citizenship 
did  not  dissolve  the  marriage  unless  either  de- 
sired to  give  up  the  marriage  (C.tf,  17,  1)* 
Since  marriage  was  considered  a  contract  rest- 
ing on  mutual  consent,  it  logically  followed 
that  the  tie  could  be  broken  by  the  consent  of 
the  parties. 

Before  proceeding  any  further  with  our  sub- 
ject, it  will  become  necessary  for  me  to  explain 
to  you  what  is  meant  by  the  Modern  Civil  Law 
of  £urope.  I  shall  have  occasion  hereafter  to 
speak  very  often  of  the  Boman  Law  and  the 
Modem  Civil  Law.  In  the  16th  and  17th  cen- 
turies there  arose  in  Holland  the  classical 
school  of  Jurists,  which  at  a  later  period  was 
succeeded  by  the  systematic  and  synthetic 
teachings  of  the  Germans.  The  influence  of 
the  Dutch  classical  school  upon  the  study  of 
the  Boman  law  was  most  important.  They  fol- 
lowed what  the  Germans  termed  the  "  Legal- 
Ordnung,''  that  is  the  order  observed  by  the 
compilers  of  the  Pandects.  The  Pandects  were 
founded  on  the  writings  of  Geo.  Fred  Puchta? 
Karl  Adolf  Von  Yangerow  and  Dr.  Karl  Lud- 
wig  Arndts.  By  the  term  "Pandekten^'  or 
Modem  Civil  Law  is  understood  the  systematic 
exhibition  of  the  actually  existing  Roman  Law 
in  relation  to  private  rights.  These  treatises 
on  the  Pandects  do  not  embrace  the  theory  of 
the  pure  Roman  law,  but  are  principles  derived 
from  that  law  applicable  to  the  modem  state  of 
thought  and  civilisation.  Roman  law  is  in 
force  in  nearly  all  the  States  of  Europe,  but  in 
Germany  it  is  confined  to  the  minor  States. 
Those  States  in  which  the  civil  law  is  adopted 
are  designated  ^  Common  law  countries."    Its 


sources  are  those  four  component  parts  collec- 
tively called  the  ^  Corpus  Juris  Civilis.'"  lu 
utility  extends  so  tai  only  as  the  glosnlon 
have  declared  it  to  be  applicable  in  piactioe. 

By  the  modem  civil  law,  when  hnsbtiid  x 
wife  gives  to  the  other  a  just  cause  of  separ- 
ation,  the  guilty    party    suffers  a  pecuniary 
penalty.    The  guilty  wife  loses  her  doty  so  iir 
as  she  might  have  reclaimed  it  after  the  dis> 
solution  of  the  marriage;    where  do  </of  hse 
been  constituted,  she   loses  one-fourth  of  ber 
property,  the  ownership  of  which  goes  to  the 
children,  the  usufmct  to  the   &ther.     In  cases 
of  the  wife's  adultery^  the  penalty  is  incrtaeed 
to  a  third.       The  guilty  husband  losta  thr 
"  Donatio  propiernvptiati^  and  when  none  baa 
been  constituted  he  forfeits  one-fourth  of  his 
property  in  fieivour  of  his  children,  the  mother 
having  the  enjoyment  of  the  usufruct.    'Vihtxx 
there  are  no  children,  the  property  goes  in  both 
cases  to  the  innocent  iiusband  or  the  innmxLt 
wife,  as  the  case  may  be. 

The  laws  in  the  several  Grecian  States,  re- 
garding divorce,  were  different,  and  in  some  of 
them,  men  were  allowed  to  put  away  their 
wives  on  slight  occasions.  The  CretanB  per- 
mitted it  to  any  man  who  was  afraid  of  having 
too  great  a  number  of  children.  Among  the 
Athenians,  either  husband  or  wife  might  take 
the  first  step.  The  wife  might  leave  the  hu»- 
band  or  the  husband  might  dismiss  the  wife 
Adultery  on  the  part  of  the  wife  was  in  itself  a 
divorce ;  but  the  adultery,  we  may  presume, 
must  have  been  legally  proved.  The  Sjiartans 
seldom  divorced  their  wives.  The  Ephori  fined 
Lysander  for  repudiating  his  wife.  Aristoo 
(Herod.  VI,  63)  put  away  his  second  wife  that 
he  might  have  a  son,  for  his  wife  was  barren. 
Anaxandrides  was  strongly  uiged  by  the  ephuri 
to  divorce  his  barren  wife,  and  on  his  not  con- 
senting, the  matter  was  compounded  by  bib 
taking  another  wife,  thus  he  had  two  at  once, 
which  Herodotus  observes  was  c(mtrary  to  Spar- 
tan usage.  Whether  the  divorce  was  voluntary 
or  not,  the  wife  could  recover  from  her  ]aU 
husband  all  the  property  she  had  brought  to 
him  as  dowry  upon  their  marriage.  The  paxty 
opposed  to  the  separation  could  institute  an 
action  against  the  dissolution  of  the  marriage ; 
but  of  the  forms  of  the  trial  and  its  results, 
we  have  no  information. 

Adolteiy   was   the  only  cause  of  divocvt 
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%znong  the  ancient  Germans,  and  this  rice  was 
by  no  means  prevalent  among  them,  and  second 
m&TTiage  on  the  part  of  the  woman  was  not  in 
f^eixeral  practice,  even  upon  the  death  of  the 
husband.     Divorce  is  not  mentioned    in  the 
la^ws  of  the  Ripnarians  or  Saltans,  but  the  prac- 
tice very  generally  obtained  after  the  Barbari- 
ans had  settled  among  the  Romans.    Although 
Hecond  marriages  were  discountenanced  by  the 
<J'liurch  they  were  constantly  recommended  by 
Justinian.    By  10th  Canon  of  the  Council  of 
ArleSy  which   was  held  A.  D.  Circ  314,  and 
which  was  attended  by  bishops  from  all  parts 
of  chriHtendom,  it  was  directed  that  Christians 
ahould  be  exhorted  not  to  marry  again  during 
the    life-time    of    their    wives,   after    having 
divorced  them  for  lawful  cause.    Flury's  Hist. 
Kccles.,  tom.  iii,  liv.  10,  c.    14.    See  St.  Paul's 
Epist.  to  the  Romans,  c.    vii ;   St.  Paul's  Epist. . 
Corinthians,  c.    vii. 

The  Ostrogoths  permitted  divorce  if  the  hus- 
liond  were  convicted  at  law  of  murder  or  sor- 
cery or  of  violating^tombs  ;  the  wife  might  be 
divorced  on  the  ground  of  adultery,  sorcery  or 
acting  as  a  procuress.  As  to  the  power  of 
marrying  again  they  were  no  doubt  governed 
by  the  Roman  law  then  in  effect. 

Under  the  Visigoths,  adultery  was  good 
ground  of  divorce,  and  the  wife,  if  convicted, 
was  delivered  by  the  judge  to  the  husband  to 
dispose  of  her  as  he  should  think  proper.  The 
wife  might  obtain  a  divorce  if  the  husband 
authorized  or  permitted  a  stranger  to  offer  vio- 
lence to  her  person,  or  if  he  were  guilty  of  the 
most  detestable  of  vices.  This  was  subsequent- 
ly allowed  as  good  cause  of  divorce  among 
the  Franks.  (  Vide  Beaumanor,  p.  293.)  When 
the  wife  obtained  the  divorce  she  could  marry 
again,  but  not  if  divorce  was  adversely  pro- 
nounced against  her.  The  Codes  of  the  Bav- 
arians and  Lombards  permitted  the  husband  to 
put  away  his  wife  for  similar  causes  above 
Apeciiied.  Uow|ver,  the  precise  causes  of  divorce 
are  not  stated  in  the  codes.  If  a  man  were 
willing  to  forfeiture  a  certain  sum  of  money,  he 
might  put  away  his  wife  at  pleasure,  and  take 
another.  Among  the  Burgundians  if  a  woman, 
legally  married,  attempted  to  put  away  her  hus- 
liand,  sh^  was  ignominiously  put  to  death  by 
being  stifled  with  mud.  The  Franks,  besides  the 
above  mentioned  causes  of  divorce,  allowed  in 
practice  various  others.    If  a  husband  were  ri»-  ' 


duced  to  slavery  or  compelled  to  fly  the  king- 
dom, the  wife  was  permitted  to  marry  again. 
Gregory  of  Tours  mentions  the  circumstance 
of  a  man  who  put  away  two  wives,  marrying  a 
woman  who  took  him  for  her  third  husband. 
Merovingian  Kings  exercised  the  most  un- 
bounded license,  taking  wives  and  divorcing 
them  at  pleasure. 

Charlemagne,  by  a  capitulary  inserted  in 
the  law  of  the  Lombards  (the  general  laws  of 
the  empire),  directed  that  no  woman  divorced 
should  marry  again  during  the  life  of  her  for- 
mer husband,  nor  should  a  man  while  hts  for- 
mer wife  was  alive.  Yet  this  emperor  divorced 
his  wife  Bertha,  daughter  of  Desiderius,  King  of 
the  Lombards,  and  married  Hildegarde,  by 
whom  he  had  issue  Louis  le  Dobonnaire,  his 
successor.  The  Anglo-Saxons  permitted  divorce 
for  adultery ;  it  might  be  obtained  by  mutual 
consent,  but  then  the  parties  were  not  allowed 
to  marry  again.  The  Canons  forbade  second 
marriage  in  any  case  excepting  after  the  death 
of  the  former  hasband  or  wife.  (Lib.  Canon 
Wilk,  p.  164.)  According  to  the  law  of  Moses, 
when  a  wife  finds  no  favor  in  the  eyes  of  her 
.husband  on  account  of  her  uncleanness,  he  may 
divorce  her  and  send  her  away  from  his  house. 
She  may  marry  again  in  ninety  days;  but 
after  she  had  contracted  a  second  marriage, 
though  she  should  again  be  divorced,  her  for- 
mer husband  which  sent  her  away  may  not 
take  her  again  to  be  his  wife,  after  that  she  is 
defiled.  About  the  time  of  the  Saviour  there 
was  a  great  dispute  between  the  schools  of 
the  great  doctors  Hillel  and  Shammoi,  as  to 
the  meaning  of  this  law.  The  former  con- 
tended that  a  husband  might  not  divorce  his 
wife  except  for  some  gross  misconduct,  or  for 
some  serious  bodily  defect  which  was  not 
known  to  him  before  marriage,  but  the  latter 
were  of  opinion  that  simple  dislike,  the  smallest 
offence,  or  merely  the  husband's  will,  was  a 
sufficient  ground  for  divorce.  This  latter  is 
the  opinion  which  the  Jews  generally  adopted, 
particularly  the  PhariseeK.  Christ  considered 
that  the  law  of  Moses  allowed  too  great  a 
latitude  to  the  husband  in  his  exercise  of  the 
power  of  divorce.  All  that  could  be  done  was 
to  introduce  such  modifications,  with  the  view 
of  diminishing  the  existing  practice,  as  the 
people  would  tolerate.  The  form  of  a  Jewish 
bill  of  divorcement  is  given  by  Selden  Uxgc 
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Ebraica,  lib.  iii,  ch.  24.  Vide  Levi' 8  Ceremonies 
of  the  Jews,  p.  146. 

It  IB  probable  that  the  usages  in  the  matter 
of  divorce  now  existing  among  the  Arabs  are 
the  same,  or  nearly  so,  as  thej  were  when 
Mohammed  began  his  legislation.  An  Arab 
may  divorce  his  wife  on  the  slightest  occasion. 
So  easj  and  so  common  is  the  practice  that 
Bruckhardt  assures  us  that  he  has  seen  Arabs 
not  more  than  forty-five  years  of  age  who  were 
known  to  have  had  fifty  wives,  yet  they  rarely 
have  more  than  one  at  a  time. 

By  the  Mohammedan  law  a  man  may  divorce 
his  wife  orally  and  without  any  ceremony  ;  he 
pays  her  a  portion,  generally  one- third  of  her 
dowry.  He  may  divorce  her  twice  and  take 
her  again  without  her  consent,  but  if  he  put 
her  away  on  a  triple  divorce  conveyed  in  the 
same  sentence,  he  cannot  receive  her  again 
until  she  has  been  married  and  divorced  by 
another  husband,  who  must  have  consummated 
his  marriage  witH  her.  By  the  Jewish  law  it 
appears  that  a  wife  could  not  divorce  her 
husband;  but  under  the  Mohammedan  Code, 
for  cruelty  and  some  other  causes,  she  may 
divorce  him ;  and  this  is  an  instance  where 
Mohammed  appears  to  have  been  more  con- 
siderate toward  women  than  Moses.  Among 
the  Hindoos,  and  also  among  the  Chinese,  a 
husband  may  divorce  his  wife  upon  the 
slightest  ground,  or  even  without  assigning 
any  reason.  She  is  under  the  absolute  control 
of  her  husband — a  perfect  machinery  of 
obedience.  The  law  of  France,  before  the 
revolution  following  the  judgment  of  the 
Catholic  church,  held  marriage  to  be  indissol- 
uble, but  during  the  early  revolutionaiy 
period  divorce  was  permitted  at  the  pleasure 
of  the  parties  when  incompatibility  of  temper 
was  alleged.  The  Code  Napoleon  restricted 
this  liberty,  but  still  allowed  either  party  to 
demand  a  divorce  on  the  ground  of  adultery 
committed  by  the  other,  for  outrageous  conduct 
or  ill  usage,  on  account  of  condemnation  to  an 
infiunous  punishment,  or  to  effect  it  by  mutual 
consent  expressed  under  certain  conditions. 
By  the  same  Code  a  woman  could  not  contract 
a  new  marriage  until  the  expiration  of  two 
months  from  the  dissolution  of  the  preceding. 
On  the  restoration  of  the  Bourbons  a  law  was 
promulgated,  8th  May,  1816,  declaring  divorce 
to  be  abolished ;   that  all  suiti  then  pending^ 


for  divorce,  for  definite  cause,  ahould  be 
separation  only,  and  that  all  steps  then  uk 
for  divorce  by  mutual  consent  should  le  tt^ 
and  such  is  now  the  law  of  France. 

Divorce  in  Holland  may  be  obtainr>:J  ' 
adulteiy  and  for  malicious  desertion.  If  o| 
causes  can,  by  an  extended  interpretadc-iL  i 
brought  within  the  reason  of  the  first  ri 
causes,  they  are  held  sufiicient.  Ttrs  -: 
commission  of  an  unnatural  crime,  or  perjw  i 
imprisonment,  are  good  grounds  of  di*.  - 
Besides  the  divorce,  which  entirely  dL^'X^- 
the  marriage,  there  is  also  a  provisional  f-  • 
aration  introduced  from  the  canon  law,  Ur.  • 
a  separation  of  bed  and  board,  cohabitatioQ  *  \ 
goods.  There  must  be  lawful  reason  srt  /^"i 
in  the  application  tending  to  show  that  thi 
continuing  to  live  together  is  dangeroa<.  or  J 
least  insupportable.  In  this  proceedioj  *ji 
intervention  of  the  authority  of  the  judg-^  \ 
requisite,  who,  after  a  summary  inquiry  zs' 
confirm  the  agreement  in  this  respect.  Pr;«  • 
dent  Von  Bynkershoek  observes:  '•It  w.?nft 
be  wished  that,  from  the  too  easy  compbari  > 
of  the  magistrates,  separations  were  not  ^^ 
frequent  as  they  at  present  are."  If  sac):  i 
separation  includes  a  division  of  the  goods,  tt  i 
dommunity  of  goods  induced  by  law  on  tin 
marriage  is  suspended,  and  the  maritsl  p>'V'  i 
of  the  husbcmd  thereby  ceases.  Should  t  i 
parties  come  together  again,  the  former  ri^"^ 
and  consequences  of  marriage  revive,  ^1  ^ 
the  marriage  has  been  dissolved  on  ac-<  ooct  I 
adultery  or  malicious  desertion,  the  inn^^  ~ 
party  may  marry.  And  it  is  also  permitted  :'■ 
the  guilty  party  to  many  again,  while  the  •  trt 
remains  unmarried,  except  to  the  person  v'\ 
whom  the  adulteiy  is  committed. 

This  seemed  to  have  a  very  salutary  indiv ' 
since  divorces  there  were   very  rare,  but  tl 
tide  of  contiguity  seems  to  have  brought  *  '■ 
it  many  elements  of  demoraJisatJon  and  n:-  * 
dissatisfiiction  in  relation  to.the  marriage  ti-- 

In  Spain  the  same  causes  affect  the  v&Iid  • 
of  a  marriage  as  in  England,  and  the  ct>Dtr»  ^ 
is  indissoluble  by  the  civil  courts,  matrim^oiA 
causes  being  exclusively  of  eeclesiastioal  i  i 
nizance.  (Instit;  Laws  of  Spain.)  At  t- 
reformation  the  Protestants  rejected  the  Pftp 
tenet,  that  marriage  was  a  sacrament  a.> 
indissoluble.  In  some  Protestant  country 
however,  the  ecclesiastical  courts  clung  to  ti^ 
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Canon  law  of  Europe,  and  down  to  a  recent 
od  the  laws  of  Eneland  did  not  allow  a 
riage  once  validly  contracted  to  be  rescinded 
diTorce.  Where  there  was  no  canonical 
bility  nothing  short  of  an  act  of  Parliament 
(d  authorize  divorce  a  fnjiculo  mairitnonii; 
private  acts  were  occasionally  obtained  by 
sons  of  rank  and  condition  who  conld  afford 
expense,  to  dissolve  marriages  for  adultery 
the  part  of  the  wife,  and  for  adultery  ac- 
ipanied  by  aggravated  circumstances  on  the 
t  of  the  husband.  So  deeply  rooted  was 
{principle  in  the  law  of  England,  that  in 
ly's  case  where  the  parties  were  married  in 
gland  and  divorced  in  Scotland,  and  the 
UiEDd  biil)6equently  married  in  England,  he 
%  ttitd  and  convicted  there  for  bigamy,  the 
miction  being  affirmed  by  the  unanimous 
dIoq  of  the  common-law  judges. 
From  such  a  state  of  the  law,  it  practically 
lilted  that  divorce,  on  what  were  deemed 
fficient  grounds,  though  always  obtainable  by 
e  rich,  were  denied  for  the  most  part  to  the 
OT.  This  gpr^t  injustice  has  been  remedied 
the  ciitablishment  of  the  court  for  divorce 
id  matrimonial  causes,  which  went  into 
)eratiou  in  1858.  Vide  Act  20  k  21  Vict.,  c. 
'  ^  27  ;  Vide  Shaw  v.  Oould,  L.  R.,  3  H.  L.  56. 
*  to  the  effect  of  a  decree  of  divorce  by  a 
reign  tribunal  in  the  case  of  an  English 
larriage  between  English  subjects,  there 
re  now  two  ways  of  relief,  viz. :  by  divorce  or 
isBolntion  of  marriage,  which  corresponds  to 
»fc  old  divorce  a  vinculo  matrimonii,  and  by  a 
idicial  separation  or  divorce  a  menad  et  Ihoro. 
be  former  is  a  complete  severance  of  the  mar- 
iage  tie  and  can  be  obtained  on  the  ground  of 
he  wife's  adultery.  It  can  be  obtained  by  the 
nfe  on  the  grounds  that  since  the  marriage  her 
^Tisband  has  been  guilty  of  incestuous  adultery 
that  is  if  committed  by  the  husband  with  a 
vonum  whom  if  the  wife  were  dead  he  could 
lyt  marry,  by  reason  of  her  being  within  the 
ITohibited  degrees  of  consanguinity  or  affinity, 
-f  k  21  Vict.,  c.  85,  §  27),  or  of  bigamy  with 
»dultery,  or  of  rape,  or  an  unnatural  crime,  or 
winltery  accompanied  with  such  cruelty  as 
^ould  have  formerly  entitled  her  to  a  divorce 
« w«M«  et  thoro,  or  of  adultery  coupled  with 
'leeertion,  without  reasonable  excuse,  for  two 
yeara  or  upwards.  A  judicial  separation  which 
^  all  the  effect*  attendant  on  a  divorce  a 


mefuA  et  thoro  under  the  former  law  may  be  ob- 
tained by  either  party  on  the  ground  of  adultery 
or  cruelty  or  desertion  without  cause,  for  two 
years  or  upwards.  If  the  petitioner  has  been 
accessory  to  or  connived  at  the  adultery,  or 
has  condoned  the  offence,  or  if  there  has  been 
collusion  between  the  parties,  no  decree  of  di- 
vorce can  be  granted.  It  is  entirely  in  the 
discretion  of  the  court  whether  it  will  pro- 
nounce  a  decree  or  not  if  the  petitioner  during 
the  marriage  has  been  guilty  of  adultery  or 
unreasonable  delay  in  presenting  the  petition, 
or  cruelty  to  the  other  party  to  the  marriage, 
or  having  deserted  or  wilfully  separated  him- 
self or  herself  Irom  the  other  party  before  the 
adultery  complained  of,  and  without  reasonable 
excuse,  or  of  such  wilful  neglect  or  misconduct 
as  has  conduced  to  the  adultery. 

After  the  decree  of  divorce  has  become  final, 
the  parties  are  at  liberty  to  marry  again,  as  if 
the  previous  marriage  had  been  dissolved  by 
death.  After  a  decree  of  judicial  separation 
the  wife  is  considered  as  a  Jemme  t<de  in  regard 
to  property  she  may  subsequently  acquire,  or 
which  may  come  to  or  devolve  upon  her,  and 
she  may  sue  or  be  sued  as  if  she  were  unmar- 
jried ;  and  on  the  other  hand  her  husband  is  not 
liable  for  her  debts,  except  for  necessaries  sup- 
plied to  her  when  she  fails  to  pay  the  alimony 
decreed  to  her  by  the  court.  • 

[To  be  concluded  in  next  iMue.l 


CUSREHT  EVSVT& 


ENGLAND. 

DcLLiniRs  OF  BusiNiss. — The  stream  of  re- 
ports would  not  indicate  a  great  foiling  off  in 
the  amount  of  business  before  the  English 
Courts;  but  it  is  nevertheless  true  that  the 
profession  in  England  are  complaining  of  the 
dullness  in  business  at  the  present  time.  Ac- 
cording to  the  London  Law  Journal,  finns  of 
solicitors  of  the  highest  position  have  no  work 
in  their  oommon-law  department;  and  this 
falling  off  is  specially  noticeable  as  regards 
commercial  matters.  The  utter  stagnation  of 
trade  explains  the  absence  of  litigation  on 
charter-parties,  bUls  of  lading,  marine  insur- 
ance, and  other  mercantile  coQtracta ;  while  re^ 
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coyery  of  debts  hy  action  is  continually  frus- 
trated by  liquidations.  For  many  years  there 
has  been  no  such  dullness  in  the  offices  of 
solicitors  and  the  chambers  of  counsel.  In 
conveyancing  of  the  ordinary  type  there  is  al- 
most equal  depression.  At  present  the  gen- 
eral prospect  is  dismal,  and  there  are  no  vibible 
signs  of  a  change  for  the  better. 

Annual  Confkrbnce. — The  next  annual  con- 
ference of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations  is  announced 
to  be  held  in  the  city  of  London.  The  Lord 
Chief  Baton  will  pr^ide.  The  Lord  Mayor  has 
undertaken  to  extend  the  hospitalities  of  the 
Mansion  house  to  distinguished  foreign  jurists 
and  other  visitors,  and  the  corporation  will  bn 
askcHi  to  allow  the  meetings  to  be  held  in  the 
GuildhalL 

Saue  and  Mortgage  op  Rial  Estate  in  Eng- 
land.— A  correspondent  of  the  N.  Y.  Evening 
FoBt^  writing  from  England  under  date  of  the 
23d  ult.,  gives  the  results  of  Investigations 
made  by  him  into  English  methods  of  trans- 
ferring and  witnessing  tities  to  real  estate. 
In  America,  when  a  sale  of  real  property  has 
been  negotiated,  the  ceremonies  attending  the 
transfer  are  considered  of  little  moment,  but 
in  England  the  agreement  for  sale  is  only  the 
first  stage  of  a  tedious  proceeding.  The  con- 
tract of  sale  of  lands  there  requires  a  showing 
of  title,  and  if  the  estate  is  large  and  valuable, 
the  buyer  will  demand  the  production  of  the 
title  deeds  for  sixty  years  back,  though  in  sales 
of  small  lots,  proof  of  title  for  twenty  years 
will  usually  be  accepted.  But  if  the  vendor 
has  carelessly  agreed  to  sell  a  tract  of  land 
without  having  a  detailed  specification  in  the 
contract  of  sale  of  the  exact  deeds  he  can  pro- 
duce, the  purchaser  may  require  a  showing  of 
the  whole  title  for  sixty  years.  In  a  country 
where  there  is  no  record  of  deeds,  the  expense 
of  obtaining  such  a  showing  will  often  amount 
to  more  than  the  price  of  the  land.  In  such  a 
case,  the  vendor  has  but  one  mode  of  escape, 
namely,  the  payment  of  a  large  tee  to  the  pur- 
chaser's solicitor,  ostensibly  for  looking  up 
the  title,  but  really  as  a  bribe  to  induce 
him  to  pass  the  titie  as  satisfactory. 
During  the  examination  of  the  title  deeds,  the 
solicitors  for  both  parties  are  present,  and  the 
papers  are  not  permitted   to  pass  out  of  sight 


for  a  moment  The  lack  of  a  system  of  n*- 
cords  in  a  laiige  part  of  the  country  re-Ddrn= 
the  forging  of  deeds  easy  and  holds  out  a  Wmp 
tation  to  such  acts.  In  the  negotation  c«f 
mortgages,  the  %une  procedure  is  necessary  u 
in  the  case  of  sale,  the  titie  deedK  passing  inv 
the  hands  of  the  mortgagee,  where  they  remaiL 
until  the  mortgage  is  paid. 


UNITED  STATES. 

What  Lawtirs  have  Doxb. — We  extra* -t  tfc? 
following  fh>m  a  speech  made  by  the  Hol. 
Henry  Edgerton,  in  the  Constitutional  Oodtt  h- 
tion  of  California,  on  the  22nd  of  Novemt>rf?. 
He  said,  addressing  the  President ; 

'<  Sir  :  It  was  the  skill  and  wisdom  of  lawT'  n 
that  laid  the  foundation  and  reared  the  sQ(tr- 
structure  of  that  benign  Government  unda 
which  we  sit  in  this  hall.  It  was  an  immor^ 
company  of  lawyers  whose  stitesmanphl;, 
supported  by  the  deathless  valor  of  its  hert>:- 
armies,  kept  that  government  fint  on  its  foanU- 
ations  in  the  most  tremendous  shock  of  war  th« 
universe  has  ever  felt.  It  was  a  lawyer,  wh<> 
at  the  call  of  his  country  in  the  hour  of  it- 
direst  peril,  left  the  walks  of  his  profession  &:A 
became  the  greatest  organizer  of  war  the  world 
has  ever  seen.  But,  sir,  1  need  not  stand  here 
and  call  the  roll  of  its  heroes.  In  the  SenAU-, 
upon  the  Bench,  at  the  Bar,  in  the  camp,  ic 
the  stricken  line  of  battle,  always  and  evi'ir- 
where  when  civilization  and  the  rights  of  m^ot- 
kind  have  been  assailed,  that  profession  luis  btco 
in  the  vanguard  of  their  defenders.  The  boDo> 
of  its  martyrs  are  at  the  base  of  every  gr^it 
monument  which  marks  the  progress  of  th^ 
race,  and  there  is  not  a  legal  security,  nor  a 
constitutional  guaranty  of  liberty  or  labor  th&t 
is  not  illustrated  by  their  genius,  or  consecraH 
and  cemented  by  their  blood." 


CANADA. 

Lawyers  in  Toronto  complain  that  tb' 
business  they  receive  from  the  country  is  not 
alwajTS  paid  for.  One  gentleman  states  that  h- 
received  a  brief  with  a  cheque,  but  the  Istt*^: 
was  returned,  endorsed  <'no  funds." 
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Vol.  I.         DECEMBER  28,  1878.       No.  62. 

OUR  FIRST  TEAR, 

With  the  present  number  we  bring  our  first 
volume  to  a  close.  The  time  has  not  been  a 
favorable  one  for  the  inauguration  of  new  enter- 
priaeciy  and  this  has  had  its  effect  upon  the 
success  of  the  Lboal  News.  We  have,  how- 
ever, attained  a  circulation  as  extensive  as  we 
ventured  to  expect  would  be  reached  within 
the  first  year  of  existence.  The  volume  is  a 
large  one,  and  was  issued  at  an  extremely  low 
price  for  a  legal  publication,  the  object  being 
to  bring  It  within  the  means  of  a  large  circle  of 
readers.  In  this  we  have  succeeded  to  a  con- 
siderable extent,  but  we  regret  that  we  cannot 
say  the  same  as  to  the  advertising  patronage 
which  the  publishers  hoped  would  be  extended 
to  a  journal  of  the  character  and  circulation  of 
the  LboaL  Nbws.  The  absence  of  such  support 
has  made  the  journal  unremunerative  both  to 
the  publishers  and  the  editors.  We  trust  that 
this  will  be  remedied  during  the  coming  year. 
We  appeal  with  confidence  to  our  readers  to  aid 
us  in  bringing  the  journal  under  the  notice  of 
those  whom  it  does  not  reach  at  present.  And 
we  would  further  ask  them  to  give  us  that  class 
of  advertisements  which  they  control,  and 
which  would  be  especially  appropriate  to  the 
ItiOAL  Kiws.  This  is  the  first  attempt  in  Canada 
to  give  the  t>rofession  a  newspaper  peculiarly 
their  own,  and  while  the  publishers  cheerfully 
undertake  the  burden  for  another  year,  it  will 
ultimatoly  depend  on  the  profession  whether 
the  work  is  to  be  continued  or  not.  It  will 
be  our  aim  during  the  coming  year  to  add  to 
its  usefulness '  and  value,iand  if  our  readers 
second  our  exertions,  we  feel  confident  of 
■ticcess. 


TELEGRAPHIC  MESSAGES. 

We  have  observed  a  notice  of  a  recent 
decision  by  an  English  Judge,  holding  that 
telegraphic  messages  are  privileged  communi- 
cations. We  shall  refer  to  the  case  later,  when 
the  full  report  is  before  us.  It  has  been  the 
practice  in  the  courts  of  the  Province  of  Quebec 


to  order  the  production  of  telegrams.  We  may 
refer  to  the  case  of  Letlie  v.  Herveyj  in  1870, 
before  Mr.  Justice  Mackay,  and  to  the  author- 
ities there  cited  :  16  L.  C.  Jurist,  pp.  9,  10,  11. 
The  Court  held  that  telegrams  which  have 
passed  between  a  principal  and  his  agent  are 
not  privileged  communications,  in  a  suit  in 
which  that  principal  is  a  party.  Mr.  Justice 
Keogh,  recently  deceased,  while  trying  the 
Dublin  Election  Petition  in  1869,  compelled 
the  manager  of  the  Magnetic  Telegraph  Com- 
pany to  produce  the  messages  that  were 
dispatohed  during  the  election  by  the  various 
persons  engaged  in  it. 

The  London  Law  Times  remarked  thereon : 
"  In  strict  law  this  is  permissible.  Telegraph 
messages  are  not  privileged  communications, 
even  in  the  hands  of  the  Telegraph  Company. 
But  it  is  a  very  important  question  whether 
they  ought  not  to  be  made  such.  What  are 
they,  after  all,  but  letters  without  an  envelope  ? 
The  same  communication  sent  through  the 
post  office  would  be  practically  privileged  in 
the  transit.  If  the  postmaster  were  to  break 
the  seal  and  read  it^  he  would  not  be  per- 
mitted to  give  evidence  of  its  contente.  The 
telegraph  clerk  is  only  as  a  postmaster  to 
whom  a  paper  is  confided,  which  the  necessity 
of  the  case  demands  that  he  should  read  and 
preserve.  It  is  necessary  to  the  public  security 
that  messages  should  be  held  in  as  strict 
confidence,  by  the  officials  as  letters.  No  harm 
could  possibly  come  of  conferring  upon  them, 
when  delivered  to  the  company,  and  while  in 
the  possession  of  the  company,  the  privilege  of 
strict  secfesy;  or,  if  an  occasional  incon- 
venience should  arise,  the  benefits  would 
vastly  exceed  the  evil  of  such  a  provision.'' 


FISET  V.  FOURNIER. 

We  have  several  communications  with  regard 
to  the  judgment  in  this  case,  and  in  particular 
an  interesting  letter  from  Mr.  Charles  Pacaud, 
of  counsel  for  the  plaintiff.  In  this  letter  Mr. 
Pacaud  ably  supporte  the  view  that  the  pre- 
scription acquired  had  been  renounced  to  by 
the  defendant.  But  strange  to  say,  Mr.  Pacaud 
does  this  by  reference  to  the  old  law  and 
authorities,  and  without  citing  Walker  j-  Siceet 
or  the  other  decisions  since  the  Code.  As  the 
matter  has  been  settled  by  positive  authority, 
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we  do  not  think  it  desirable  to  reopen  the 
question  in  these  columns.  Mr.  Justice 
Sanborn,  who  dissented  in  Walker  ^  Swettj  said 
all  that  there  was  to  be  said  on  the  one  side, 
and  the  judgment  of  the  Court  of  Appeal  has 
finally  settled  the  law  in  the  opposite  sense. 
We  do  not  see  that  it  would  be  possible  for  a 
Judge  sitting  in  a  lower  court  to  disregard  the 
authority  of  that  case,  if  it  were  cited  before 
him.  We  shall,  therefore,  content  ourselres 
with  an  extract  from  Mr.  Pacaud's  letter,  which 
is  explanatory  of  the  action  brought. 

He  says:  "The  action  in  that  case  (Fitei  v. 
Fowmier)  was  not  founded  upon  the  promissory 
note,  wUch  the  plaintiff  acknowledged  by  his 
declaration  was  prescribed,  but  it  was  based 
upon  the  acknowledgment  of  the  debt  and  the 
promise  to  pay  the  same,  made  by  the  debtor 
in  presence  of  a  witness  in  June  or  July  last. 

<<  It  seems  to  me  that  this  acknowledgment 
and  promise  were  sufficient  io  constitute  a  new 
obligation  on  the  part  of  the  debtor,  and  that 
that  was  a  perfect  contract  in  itself  according 
to  the  rules  established  by  arts.  982,  983  &  984 
C.  C,  which  contract  the  plaintiff  could  get 
enforced  in  law. 

<<  The  promissory  note  was  merely  mentioned 
in  the  declaration,  to  show  how  the  debt  had 
originated.  The  action  did  not  rest  at  all  upon 
the  note,  which  was  absolutely  prescribed  and 
no  action  could,  be  brought  upon  it,  but  it 
rested  upon  the  acknowledgment  of  the  debt 
and  the  promise  to  pay  the  same  made  by  the 
debtor. 

<<  Prescription  is  merely  a  presumption  of 
payment.  The  debtor  may  renounce  to  the 
benefit  of  that  prescription  by  acknowledging 
that  he  owes  the  debt,  and  art.  2227  C.  C.  ex- 
pressly says :  *  Prescription  is  interrupted 
civilly  by  renouncing  the  benefit  of  a  period 
elapsed,  and  by  any  acknowledgment  which 
the  possessor  or  debtor  makes  of  the  right  of 
the    person    against    whom    the   prescription 


} » 


runs. 

Then  follows  a  reference  to  the  works  of 
French  authors.  The  lenghty  discussions  to 
which  this  question  has  given  rise,  and  the 
different  opinions  which  have  bet  n  advanced, 
show  that  the  point  is  one  of  serious  difficulty. 
A  word  or  two  in  the  Code  would  have  placed 
the  matter  beyond  all  doubt ;  but  we  consider 
that  the  Code  has  now  been  interpreted  in  a 
manner  which  does  not  admit  of  further  debate. 


REPORTS  AND  KOTES  OF  CASES. 


SUPERIOR  COURT. 

Montreal,  Dec.  20,  1878. 
Johnson,  J. 
Lbonard  v.  Lkvibux. 

Surety — Lecue  terminable  on  Notice. 

A  person  who  is  surety  for  a  tenant  holding  under  a 
lease  terminable  on  giving  six  months*  notice,  cannot 
exercise  the  right  stipulated  in  favor  of  the  tenant,  if 
the  latter  fails  to  exercise  it. 

Johnson,  J.  The  defendant  is  caution  iolidaire 
for  the  rent  of  a  house,  together  with  the  tenant, 
who  took  it  under  a  lease  lor  five  years,  with  a 
right  to  terminate  at  the  end  of  any  one  year  by 
giving  three  months'  notice.  This  right  the 
tenant  never  exercised  ;  but  at  the  end  of  the 
first  year  continued  to  occupy,  and  on  the  Ist 
June  there  were  six  months'  rent  due,  and  the 
defendant  being  sued  pleads  that  he  gave  notice 
last  January,  that  he  wanted  to  terminate  his 
obligation ;  and  it  was  maintained  before  me 
that  he  had  this  right.  I  can  only  say  now,  as 
I  said  at  the  hearing,  that  if  he  has,  a  tenant 
who  apparently  would  not  be  trusted  without 
furnishing  security,  will  find  himself  able  to 
occupy  the  place  for  the  whole  term  of  the  lease 
without  any  security  whatever.  Plea  dismissed. 
Action  maintained  for  amount  demanded. 

Taillon  for  plaintiff. 

J.  E.  Robidoux  for  defendant. 


Landa  v.  Poulbdr. 

Damages  for  Malicious  Proseetttion — Bad  reputO' 
tion  of  Plaintiff- — Compensation. 

1.  Proof  that  the  plaintiff  had  been  formerly  convict- 
ed of  attempting  to  hav«  carnal  knowledge  of  a  girl 
under  eleven  years  of  age  will  be  admitted  in  mitigation 
of  damages,  in  an  action  for  malicious  prosecution  for 
bigamy. 

2.  A  judgment  obtained  by  defendant  in  right  of  his 
wife  against  plaintiff  may  be  pleaded  in  compensation 
of  damages  claimed  for  such  malicious  prosecution  for 
bigamy. 

Johnson,  J.  This  is  a  somewhat  singular 
case.  The  parties  are  both  of  them  Belgians, 
domiciled  here;  and  the  plaintiff's  action  is 
for  damages,  on  account  of  the  defendant 
having  caused  his  arrest  and  prosecution  for 


'mZ  LBGlli  NEWS. 


61^ 


bigamy.  Confusion  and  prolixity  are  not  un- 
common ;  but  here,  I  think,  both  have  been 
abused.  The  plaintiff  commenced  his  action 
by  process  of  capiasy  and  that  process  is  con- 
tested at  the  same  time  as  the  merits  of  the 
action,  by  a  consent  of  the  parties.  The 
plaintiff  laid  his  damages  at  $10,000  ;  but  the 
Judge  who  gave  the  order  fixed  the  bail  at  $400. 
There  are  the  usual  allegations  of  malice  and 
want  of  probable  cause ;  and,  besides  these, 
the  plaintiff  avers  that  the  defendant  knew 
very  well  that  the  charge  of  bigamy  he  was 
making  was  unfounded,  and  that  he  was 
actuated  by  express  malice  in  making  it.  The 
plaintiff  had  to  go  to  jail,  and  the  case  against 
him  was  sent  to  the  Queen's  Bench,  where  the 
Grand  Jury  threw  out  the  bill.  The  defendant's 
pleas  to  the  present  action  begin  by  denying 
the  formal  averment  of  the  plaintiff  that  he  is 
of  good  character  and  repute,  and  by  setting 
up  on  the  contrary,  in  a  specific  manner,  that 
his  reputation  is  gravement  tntaehie. 

The  second  thing  pleaded  by  the  defendant 
is  that  he  had  probable  cause  for  doing  as  he 
did  ',  and,  in  the  third  place,  the  defendant  sets 
up  a  plea  of  compensation  founded  on  three 
distinct  grounds :  1st,  on  the  damages  caused 
to  him  by  the  arrest  of  his  person  in  this  very 
case,  which  began,  as  I  have  said,  by  a  writ  of 
capiat ;  2nd,  on  the  damages  he  suffered  by  an 
unfounded  prosecution  instituted  against  him 
by  the  plaintiff  for  compounding  a  felony,  and, 
3rd,  this  plea  of  compensation  sets  up  a 
judgment  for  $150  against  the  plaintiff  in  this 
case  obtained  by  the  defendant  in  right  of  his 
wife.  The  answers  are  general.  I  have,  there- 
fore, to  see,  first,  whether  the  proof  supports  the 
essentials  of  the  plaintiffs  action ;  2nd,  whether 
the  defendant's  pleas  are  well  founded,  and 
to  what  extent;  and  3rd,  whether  the  process 
of  capias  is  to  be  set  aside  under  the  evidence. 
This  evidence  was  given  before  me,  and  lasted 
several  days.  I  took  careful  notes,  and  have 
referred  besides  to  the  extended  notes  of  the 
shorthand  writer.  I  am  of  opinion  that  there 
was  an  arrest  and  a  prosecution  for  bigamy 
against  the  plaintiff,  and  at  the  defendant's 
instance ;  that  he  is  responsible  for  them,  and 
that' they  were  undertaken  without  probable 
cause,  and  with  malice  on  the  defendant's  part. 
The  facts  are  few :  the  plaintiff  was  married  to 
Antoinette  Yanden  Daden  at  Brussels,  on  the 


30th  of  January,  1870 ;  and  the  marriage  was 
dissolved  at  Laeken   on  the  3l8t  of  March, 
1876;  or  rather  the  dissolution  was  then  pro- 
nounced ;  the  divorce  itself  having  been  granted 
at  Brussels  on  the  6th  of  October,  1876.    On 
the   21st  of  January,  1877,  the  plaintiff  was 
married   in  Montreal,  in  the  Roman  Catholic 
Church,  to  Miss  Octavie   Yiau,   having   pre- 
viously been  married  to  her  in    the  ynited 
States.     There    had    been    difficulty  here  in 
getting  the  authorities  of  the  Boman  Catholic 
Church  to  marry  him,  and  correspondence  with 
Bome  took  place,  and  before  the  answer  came, 
Landa  and  Miss  Viau  went   to    the   United 
States,  and  there  got  married ;  and  though  the 
dispensation  from  Bome  came  at  last,  it  was 
not  required, — Landa,  who  had  been  a  Jew, 
having  in  the  interval   professed  the  Boman 
Catholic  futh.    There  is  no  doubt  of  course 
that  if  Landa  came  here  and  got  married  here, 
while    his    previous    marriage    in    Belgium, 
(supposing  it  to  have  been  a  lawful  marriage 
there)   was   subsisting,  he  would  have  com- 
mitted the  offence  of  bigamy ;  and  so  also,  if 
he  left  this  place  to  contract  a  second  marriage 
in  the  United  States,  the  previous  marriage 
still  subsisting,  and  came  back  here  and  was 
taken  into  custody  here,  he  would  have  com- 
mitted the  like  offence,  and  could  have  been 
prosecuted  for  it  here.    The  defendant  made 
his  deposition  before  the  Magistrate  on  the  12th 
of  February,   1878.    More  than   a    year   had 
elapsed  since    the    second  marriage   here   in 
Montreal.    There  had  been  deliberation  before 
this  last  marriage.    The  plaintiff  had  consulted 
the  Bev.  Mr.  Sentenne,  who  had  consulted  his 
Bishop,  and  both  the  ecclesiastical  authorities 
and  the  man  himself  acted  with  caution  and 
prudence,  and  the  circumstances  were  discussed 
— at  all    events   as  between   Landa  and,  Mr. 
Sentenne,   the  priest,  and  if  they  were  not 
known  to  the  defendant  he  could  easily  have 
ascertained  them  by  enquiry.    I  think  there  is 
no  difficulty  as  to  the  proof  of  express  malice 
on   the  part    of   Pouleur.      He  went  to  Mr. 
Sentenne  to  get  from  him  the  extract  of  mar- 
riage, and  he  was  told  by  Mr.  Hentenne  that 
the  second  marriage  was  valid.    This  should 
have  put  him  on  his  guard.    He  was  protected 
to  a  certain  extent  in  bringing  a  public  prose- 
cution for  a  felony — that  is,  as  long  as  he  can 
be    supposed   to   have   acted    with    upright 
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motiyeB  for  the  public  good ;  but  the  circum- 
stances in  eyidence  show  that  there  was  the 
worst  state  of  feeling  between  these  two  men, 
and  it  is  impossible  for  me  to  belieye 
that  he  acted  without  personal  ill-will. 
That  alone,  however,  would  not  support 
this  action.  The  most  deadly  enmity  in 
the  prosecutor  is  not  at  variance  with  the 
clearest  truth  of  the  charge,  and,  therefore, 
there  must  be  want  of  probable  cause.  That 
is  a  mere  question  of  law  for  the  Court, 
and  I  do  not  hesitate  an  instant  in  saying  that 
there  was  a  total  want  of  probable  cause  for 
bringing  the  charsfe  of  bigamy.  The  law  con- 
stituting this  o£fence  is  quite  plain  : — 32-33  Vic, 
c.  20,  Sec.  58  :  "  Whosoever,  being  married, 
marries  any  other  person  during  the  life  of  the 
former  husband  or  wife,  whether  the  second 
marriage  has  taken  place  in  Canada  or  elsewhere, 
is  guilty  of  felony,  and  shall  be  liable,  Ac,  Ac.} 
Ac,  and  any  such  offence  may  be  dealt  with, 
enquired  of,  tried,  determined  and  punished  in 
any  part  of  Canada  where  the  offender  is  appre- 
hended, or  in  custody,  in  the  same  manner  in  all 
respecis  as  if  the  offence  had  been  committed 
here :  provided  that  nothing  in  this  section  con- 
tained shall  extend  to  any  second  marriage 
contracted  elsewhere  than  in  Canada  by  any 
other  than  a  subject  of  Her  Majesty  resident  in 
Canada,  and  leaving  the  same  with  intent  to 
commit  the  offence,  or  to  any  person  whose  hus. 
band  or  wife  has  been  continually  absent  from 
such  person  for  the  space  of  seven  years  then 
last  past,  and  was  not  known  by  such  person  to 
be  living  within  that  time,  or  shall  extend  to 
any  person  who  at  the  time  of  such  second 
marriage  was  divorced  from  the  bond  of  the  first 
marriage,  Ac,  &c."  The  dissolution  of  the 
first  marriage  is  proved  here  beyond  doubt. 
We  have  the  judgment  with  the  seal  of  the 
Court,  and  the  evidence  of  the  Belgian  consul 
as  to  the  authenticity  of  it ;  and  it  cannot  be 
seriously  contested.  The  defendant  says  in  one 
of  his  pleas  that  he  did  not  know  of  the  disso- 
lution of  the  first  marriage  :  but  the  existence 
of  the  first  marriage  was  a  constituent  in  the 
offence  he  was  charging  the  plaintiff  with,  and 
it  would  be  monstrous  to  say  that  any  man  who 
has  married  twice  (which  by-the-bye  is  the  ori- 
ginal and  strict  meaning  of  the  word  <  bigamy ' 
may  be  prosecuted  for  a  felony  without  any  res- 
ponsibility on  the  part  of  the  prosecutor,  and 


without  any  obligation  on  his  part  to  make  en- 
quiry. If  he  chose  to  make  the  charge  wiUioat 
knowing  the  facts,  he  must  take  the  conse- 
quences. Therefore,  up  to  this  part  of  the  case, 
I  am  with  the  plaintiff,  and  if  it  stopped  here  I 
would  give  him  substantial  damages ;  but  the 
case  does  not  stop  here.  The  defendant  1^  said 
in  one  of  his  pleas,  as  I  have  already  stated,  that 
the  reputation  which  the  plaintiff  sets  up  as  hav- 
ing been  tarnished  by  the  prosecution  for  felony 
was  not  such  a  very  g^ood  reputation  after  all. 
It  has  always  been  allowed  to  urge  this  in  miti- 
gation of  damages,  because  of  coarse  the  amoont 
of  injury  suffered  is  not  so  great  in  such  a  case. 
If  there  are  spots  already,  one  more  will  not 
make  so  much  difference,  and  the  defendant  has 
proved  this  in  my  opinion.  He  has  proved  by 
several  most  respectable  witnesses — his  and  the 
plain tifTs  own  countrymen  here — ^thatthe  plain- 
tiff is  held  in  very  little  estimation.  This  evi- 
dence of  course  must  be  justly  appreciated.  It 
seems  to  show  that  the  plaintiff  is  not  liked  by 
his  own  countrymen,  and  perhaps  so  fiu*  it  does 
not  amount  to  very  much  :  but  it  is  there,  and  it 
goes  for  something,  though,  if  there  were  nothing 
else,  it  would  not  go  very  tur ;  but  there  is  some- 
thing else,  and  something  very  serious  too. 
There  is  the  plaintiff's  own  admission,  when  the 
defendant  called  him  as  his  witness,  that  he  had 
been  publicly  convicted  in  his  own  country  of 
an  attempt  to  have  carnal  knowledge  of  a  child 
under  eleven  years  old,  (aUerUat  d  la  pudeur  dune 
fiUe  de  moifu  d'otue  atu.)  Therefore,  if  this  was 
known,  and  it  probably  was  known  to  his  fel- 
low-countrymen here,  it  is  not  surprising  that 
they  should  hold  his  reputation  rather  cheap^  It 
must  be  borne  in  mind  that  we  are  dealing  with 
a  question  of  character  as  affected  by  a  prose- 
cution for  felony  here,  and  it  appears  that  the 
person  complaining  was  a  misdemeanant  in  his 
own  country,  and,  after  one  year's  imprison- 
ment, was  pardoned.  No  doubt  that  pardon  was 
equivalent  to  undergoing  his  sentence,  and  ita 
effect  is  that  he  can't  be  spoken  of  again  as 
guilty  of  the  offence.  That  has  always  been  the 
English  law,  and  it  was  so  held  very  lately  in 
a  case  of  Leyman  v.  Laiimtr  in  the  Court  of 
Appeal  at  Westminster,  in  an  appeal  from  the 
decision  of  Barons  Cleasby  and  Pollock  in  the 
Excheq  uer  Division,  who  held  that  it  is  libel- 
lous to  call  a  man  a  felon  who  has  undergone  his 
sentence,  and  is  thereby  placed  in  the  posttion 
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of  a  man  who  has  received  the  Queen's  pardon 
under  the  great  seal,  and  the  decision  of  the 
Barons  was  affirmed.  No  doubt,  therefore,  that 
if  this  was  an  action  for  libel  for  calling  this 
man  a  felon  or  a  misdemeanant  (whatever  his 
offence  may  have  been  by  the  laws  of  Belgium,) 
the  pardon  would  be  an  answer  to  the  charge 
that  such  was  his  status ;  but  it  is  not  a  ques- 
tion here  whether  he  could  be  lawfully  called 
a  felon  or  a  misdemeanant  for  what  he  did  in 
Belgium ;  but  merely  whether  his  character  has 
been  lowered  by  what  has  happened  there; 
whether,  to  use  the  words  of  the  plea,  it  has  been 
*■  ffravement  ttUacJUf  and  I  must  say  that  I  think  it 
must  be  taken  as  a  very  grave  inconvenience  for 
this  man,  who  sues  for  damages  on  the  ground 
that  a  spotless  reputation  has  been  tarnished,  to 
be  obliged  to  admit  that  it  has  already  so  large 
a  spot  upon  it.  Mind,  I  am  not  discussing  the 
legal  effect  of  the  pardon,  or  of  undergoing  the 
sentence — ^tbat  is  what  is  decided  in  the  case  I 
have  just  mentioned-— but  I  am  considering  the 
effect  in  common  estimation  of  an  admission 
that  such  a  thing  took  place.  There  was  a  state- 
ment made  by  the  plaintiff  in  his  evidence  that 
would  have  come  near  being  serious  for  him  if 
the  prosecution  had  been  for  going  to  the  States 
from  this  place,  and  being  married  there.  He 
was  asked  whether  the  divorce  had  not  been 
granted  on  the  30th  of  March,  1876 — which 
would  have  been  after  his  marriage  in  the 
United  States,  as  he  admits  that  took  place  on 
the  1 2th  November,  1875 — but  his  answer  shows, 
as  do  the  official  documents,  that  the  30th 
March,  1876,  was  the  date  of  registration  of  the 
divorce  at  Laeken,  the  sentence  having  been 
pronounced  at  Brussels  on  the  22nd  of  October, 
1875,  three  weeks  before  the  marriage  in  the 
United  States;  but  the  charge,  as  brought  by 
the  defendant,  was  for  bigamy  committed  by 
his  second  marriage  here — not  by  his  leaving 
here  to  get  married  in  the  States.  If  it  had 
been  the  latter,  the  question  of  the  effect, 
according  to  Belgian  law,  of  the  judgment 
en  premise  inttance  before  its  registration  at 
Laeken  would  have  arisen.  As  &r  as  the  plain- 
tiff's action  alone   is  concerned,  therefore,  I 

should  find  that  he  is  entitled  to  damages; 
bat  my  estimate  of  those  damages  would  be 
very  seriously  lowered  by  what  he  has  admitted 
with  respect  to  his  career  at  home,  which 
evidently  affects  his  character  here  among  his 
fellow-countrymen. 


Then,  the  other  pleas  of  the  defendant  must 
be  looked  at.  As  to  the  damages  that  he  sets 
up  against  the  damages  claimed  from  him,  his 
right  to  set  them  up  at  all  is  not  questioned  by 
the  other  party,  and  I  do  not  do  more  than 
express  my  doubts  whether  it  could  be  properly 
set  up.  It  is  not  unusual  to  oppose  damages  to 
damages  in  cases  of  ir\jure  verbals ;  but  it  is  the 
first  time  I  have  seen  a  demand  of  any  kind, 
whether  for  debt  or  for  damages,  commenced  by 
a  writ  of  eapicu,  and  in  which  the  damages  done 
by  executing  the  writ  on  the  person  of  the 
defendant  are  set  up  in  compensation.  As  the 
parties  have  said  nothing  about  it,  however,  I 
have  considered  the  proof,  and  I  do  not  see  that 
the  defendant  has  proved  any  damage,  either 
arising  from  his  arrest  in  this  case,  or  from  the 
prosecution  for  compounding  a  felony,  of  which 
there  is  no  legal  proof  whatever.  There 
remains  the  judgment  in  favor  of  the  defen- 
dant's wife, which  he  has  a  right  to  setoff 
against  any  damages  to  be  awarded  to  the  plain- 
tiff. Upon  the  whole,  having  considered  every 
part  of  this  case  as  scrupulously  as  I  am  able, 
I  award  $100  damages  to  plaintiff,  because, 
notwithstanding  the  unfortunate  y2e^rt«fur0  upon 
his  character,  the  defendant  had  no  right  to 
accuse  him  of  the  felony ;  but  of  course  the 
effect  of  allowing  the  compensation  under  the 
judgment  will  be  to  put  both  parties  out  of  court, 
the  costs  being  also  comperuh.  The  defendant, 
by  having  prosecuted  the  plaintiff  for  bigamy 
without  probable  cause,  will  thus  lose  part  of 
the  amount  of  the  judgment  he  holds  against 
him.  Tf  there  had  been  no  judgment  I  should 
have  condenmed  him  to  pay  so  much  money, 
and  I  do  not  see  the  difference  in  principle 
between  the  one  and  the  other,  although  I  find 
a  case  in  the  13  L.  C.  Jurist,  p.  229,  (Jordesan 
V.  McAdams)  distinctly  holding  that  this  cannot 
be  done,  the  damages  against  which  the  com- 
pensation is  set  up  not  being  $lairei  et  liquides 
when  the  compensation  was  set  up.  That  was 
an  application  of  the  text  of  the  law  in  which 
I  cannot  concur.  Where  the  debt  demanded, 
and  which  it  is  sought  to  extinguish  by  compen- 
saiion,  is  liquidated,  I  can  understand  why  the 
creditor  is  not  to  be  delayed,  while  his  debtor 
sets  about  proving  damages  not  yet  ascertained, 
but  to  reverse  the  case,  and  say  that  if  a 
plaintiff  sues  me  for  damages,  and  all  the  time 
owes  me  a  debt  which  ought  to  be  so  much 
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GMb  in  my  pocket,  I  may  not  pay  him  his  dam- 
ages with  his  own  overdae^obligation  for  more, 
it  what  I  most  defer  doing,  until  a  higher  Court 
has  said  that  I  am  wrong ;  and  probably  after- 
wards. Of  course,  it  is  unnecessary  to  say  any- 
thing as  to  the  ed^puM,  when  the  plaintilTs  dam- 
ages are  extinguished  by  compensation. 

Prevail  ^  Co.  for  plaintift 

0,  Augi  for  defendant. 


Lmuo  et  rir  y.  DssMABOHAXf. 

Preier^ion-^Claim  qf  Siek  Ifurae. 

The  olaim  of  a  siok  nnne,  for  senriees  rendered  u 
•Qch  daring  a  last  lllneM,  is  prescribed  ander  Art.  2262, 
C.  C.  by  the  lapse  oi  one  year,  and  the  debt  being  abso- 
lutely eztingnished  after  the  lapse  of  the  year,  the 
Court  is  bound  to  take  notice  of  such  prescription 
though  not  pleaded. 

JoHKsoM,  J.    In  this  case,  I  differ  from  the 
law  of  both  of  the  counsel  in  the  case.    It  is 
an  action  to  recover  remuneration  for  sendees 
rendered  as  sick  nurse  in  a  last  illness,  which 
appears  to  have  been  of  a  peculiarly  distressing 
and    revolting    description,  and    it    is  taken 
against  the  executor  of   the   wills  of   Dame 
Scholastique  Leduc.  and  of  her  husband,  both 
deceased.    The   services  were  rendered  from 
the  I7th  of  April,  1874,  to  the  16th  of  January 
1875,  when  the  wife  died,  the  husband  surviving 
nearly  two  years,  until   December,  1877,  and 
both  lea\ing  wills  dated  in  December,  1874; 
the  former  making  the  plaintiff  a  legacy  of 
$400,  and  the  latter  one  of  $50 ;   but  these 
legacies  have  been  renounced  by  the  plaintiff. 
The  only  plea  on  which  any  question  arises 
is  a  plea  of  prescription.    It  alleges  a  lapse  of 
more  than  three  years  between  the  services  and 
the  bringing  of  the  action ;  and  under  this 
plea  the  defendant's  counsel  wanted  to  apply 
the  two  years'  prescription  under  Article  2,261. 
The  plaintiff's  counsel,  on  the  ether  hand,  con- 
tended that  it  was  only  the  five  years'  prescrip- 
tion under  Article  2260  that  could  apply.    For 
the  defendant  it  was  said  that  the  case  of  the 
sick  nurse,  or  ffarde-nuUadef  came  under  No.  3  of 
Article  2,261  : — "  Salairet  det  employet  non  re- 
puUi  domestiquet ;"   but  it  was  overlooked  that 
there  were  the  words  added, "  et  dorU  Vengage- 
ment  eel  pour  une    annie    ou  plua."     Marcad6 
in  commenting  Article  2,272   of  the  French 
code,  which  enacts  the  one  year  prescription 
against  doctors,  assimilates  the  case  of  eagge 


jemmee  to  theirs,  on  the  groond  of  scientific 
knowledge ;  but  he  is  careftil  to  add  :  ^U  en 
eel  aulremenl  dee  gardee-enaladee :  ee  etmt  deejem^ 
mee  de  j'oumie ;  dee  gene  de  irttvaU,  reniranl  eoue 
VarUcle  prieidenl ;"  that  is  subjected,  under  the 
French  code,  to  the  6  months'  prescripticm. 
Our  code  is  entirely  different  from  the  French. 
Here  we  have  the  five  years  prescription  aa  to 
physicians,  and  perhaps  that  may  be  extended, 
when  the  case  arises,  to  midwives  according^  to 
Marcad6's  idea,  and  to  onr  modem  trained 
nurses  for  the  same  reason ;  but  I  give  no 
opinion  as  to  thpse  cases  now.  The  plaintiff^ 
argument  for  the  5  years  rule  is  untenable.  It 
is  not  because  the  article  2,003  gives  a  privilege 
to  the  charges  of  physicians,  apothecaries  and 
nurses  upon  the  assets  of  the  estate,  that  the 
same  limitation  of  action  exists  in  all  thtise 
cases.  The  privilege  may  be  taken  for  granted 
if  the  debt  exists ;  but  it  is  the  existence  of  the 
debt, — not  the  privilege — ^that  is  in  question 
under  the  plea  of  prescription.  I  have  said  I 
take  a  different  view  of  this  case  from  that  of 
either  of  the  learned  gentlemen  engaged.  Art. 
2,262  enacts  a  prescription  of  one  year  in  three 
specified  cases ;  and  sub-section  3  of  that  article 
is  '<  for  wages  of  domestic  servants,  &c,  and  oth- 
er employees  who  are  hired  by  the  day,  week 
or  month,  or  less  than  a  year."  I  have  no 
doubt,  therefore,  that  though  the  one  party  con- 
tended for  the  two  years'  prescription,  and  the 
other  for  the  five,  both  are  wrong,  and  the 
plaintifi^s  action  (though  it  has  not  been  plead- 
ed, or  contended  for  in  argument,  is  really 
prescribed  by  one  year.  I  am  obliged,  under 
the  circumstances,  to  give  the  benefit  of  the  law 
to  the  defendant.  In  all  the  cases  mentioned 
in  articles  2,260,  2,261  and  2,262  the  debt  is 
absolut  ely  extinguished,  and  no  action  can  be 
maintained,  whether  it  be  pleaded  or  not  I 
do  this  with  g^eat  regret  under  the  circumstan- 
ces, and  I  dismiss  the  action  without  costs,  be- 
cause the  precise  point  on  which  I  dismiss  it 
was  not  raised. 

Loranger  j*  Co.    for  plaintiff. 

T.  f^  C.C.  Dt  Lorimier  for  defendant. 


Lbblaho  v.  Lbblahc  et  al. 

Parent  and  Child  —  Action  for 

Children  not  liable  in  solido— C.C.  169. 
The  obligation  of  children  to  support  an  iadigeot 
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parent  is  not  joint  and  seveal,  but  each  child  is  con- 
demned to  contribute  in  proportion  to  hia  means. 

JoHHSON,   J.    In   this   case    an    old  father, 
nearly    blind,  asks  bread  from   his    children, 
four  in  nnmber — one  of  them  described  as  a 
<<  commis,"  two  others  as  "marchands,"  and 
the  foarth  a  married  daughter  with  her  husband. 
The  plaintiff  alleges  in  his  declaration  that  his 
wife  is  still  living,  and  has  no  means  of  sub- 
sistence.   The  defendants  plead,  1st,  that  the 
platntilTs  wife  is  not  living  with  him,  but  that 
they    are  supporting  her;  and  secondly,  they 
plead  that  they  are  too  poor  to  pay  in  money, 
but  are  willing  to  receive  their  father  each  in 
torn.     Their  obligation  to  support  their  parents 
is  not  diminished  because  their  mother  is  obliged 
to  lea^e  her  husband's  house,  owing  probably  to 
his   inability  to  support  her.    The  father  is 
charged  by  law  with  the  obligation  of  support- 
ing his  wife,  and  can  maintain  an  action  for  the 
joint  support  of  himself  and  his  wife,  and  she 
can  return  to  him  at  any  time  and  force  him  to 
support  her.    One  of  the  defendants  has  been 
examined  on  behalf  of  the  others.    They  have 
a  common  defence,  and  I  am  not  disposed  to 
allow  them  to  call  one  another  to  support  it. 
The  practice  has  never  been  perfectly  settled  in 
this  Court  as  to  the  solidarity  of  the  children's 
obligation.     It  appears  to  have  been  the  rule 
acted  on  by  most  of  the  judges  to  apply  the 
principle  of  solidarity  in  its  entirety.    I  have 
known  many  such  cases,  and  certainly  they  are 
not  without  authority  to  support  them.   Demo- 
lombe,  4  vol..  No.  63,  gives  all  the  old  and  the 
modern  authorities  on  the  one  side  and  on  the 
other.    But  if  we  apply  simply  the  rule  of  soli- 
<iarity,  how  shall  we  apply  Art.  169  of  the  civil 
code,  which  is  not  new  law  ?    <<  Maintenance  is 
only  granted  in  proportion  to  the  wants  of  the 
party  claiming  it,  and  the  fortune  of  the  party 
by  whom  it  is  due."    Demolombe  comments. 
Art.  208,  C.N.  (the  same  as  our  Art.  169),  and 
shows  that  the  obligation  is  divisible.    I  know 
of  no  case  in  which  the  divisibility  has  been 
pleaded  by  a  defendant,  and  has  been  held  not 
to  exist.    I  therefore  apply  the  law  as  I  find  it ; 
and  make  these  several  children  pay  according 
to  their  means.    The  plaintiff  though  old  can 
still  earn  something,  and  though  he  is  destitute, 
his  children  are  also  poor,  and  can  only  pay 
^cording    to    their    means.      One    of  them 
[Alphonse]  is  better  off  than  the  rest.    He  can 


pay  $5  a  month.    The  others  will  pay  $2.    In 
the  case  of  Laplante  v.  Laplante,  three  years 
ago,  I  maintained  the  same  principle  of  non. 
solidarity. 
Bonin  j*  Co.,  for  plaintiff. 

Saranin  for  defendants. 


Thi  Corporation  of  Vbrdun   v.  Lbs  Scburs 

DB   LA  CONOaiOATIOH   DB   NOTRB  Damb  DB  MonT- 
RiAI- 

Art.  712,  Municipal  Code — Rtligiow  and  Charita- 
ble Inatitutiont — Exemption  from  TaauxUon. 

The  property  known  as  Nuna'  Island,  oocupied  by 
the  Nuns  of  the  Congregation  of  Notre  Dame,  and  the 
produots  of  which  are  demoted  to  the  maintenance  of 
that  religi6ufl  oommanity  and  other  eatabliBhmenta  of 
a  religious  and  educational  character,  is  exempt  from 
taxation  under  712,  Municipal  Code,  which  exempts 
properties  belonging  to  Fabriques,  or  to  religions,  cha- 
ritable or  educational  institutions,  and  not  possessed 
solely  by  them  to  derive  a  revenae  therefrom. 

Johnson,  J.  I  thought  at  the  hearing  that 
there  might  be  a  question  of  jurisdiction  here  ; 
but  1  find  that  Art.  952  of  the  Municipal  Code 
authorizes  both  school  and  municipal  taxes  to  be 
sued  for  in  this  Court,  when  the  municipality, 
at  the  request  of  the  commissioners,  asks  for 
both  together,  as  they  do  here.  On  the  merits 
there  is  only  one  point,  but  it  is  a  point  of  very 
grave  importance  both  as  regards  the  powers  of 
municipalities  to  tax,  and  also  as  regards  the 
rights  of  certain  religious  and  educational  insti- 
tutions. The  plaintiffs  sue  for  $102.60,  com- 
posed of  two  items,  the  first  being  $57.60,  im- 
posed by  the  Council  on  the  basis  of  one  twen- 
ty-fifth of  a  cent  on  the  dollar  on  the  assessed 
value  of  the  defendants'  taxable  real  estate 
there  ;  and  the  second  being  $45  for  school  tax. 
The  property  in  question  is  commonly  known 
as  the  Isle  St.  Paul,  or  the  Nun's  Island ;  and 
the  plea  of  the  defendants  is  that  they  hold  as 
a  religious  community  of  women  for  purposes 
of  charity  and  education,  the  lands  being  used 
principally  for  pasturage,  and  the  whole  occu- 
pied for  the  ends  for  which  they  were  establish- 
ed, and  not  possessed  solely  to  derive  a  revenue 
ttoxn.  it;  and  therefore  that  the  property  in 
question  is  exempt  from  taxation.  There  is 
no  doubt  that  in  the  first  Parliament  holden  in 
Lower  Canada,  property  possessed  by  such  per- 
sons, and  for  such  objects,  was  exempted  from 
certain  taxes.    In  1796,  the  36th  of  the  King, 
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c.  9  WM  passed  to  provide  for  the  making,  re- 
pairing and  altering  the  highways  and  bridges 
in  the  proTince;  and  the  61  st  section  provided 
that,  <<  no  lots,  honses,  or  buildings  occupied  by 
any  of  the  religious  communities  of  women  *' 
should  be  assessed  under  that  Act.  That  sec- 
tion also  exempted  grounds  used  for  pasture 
without  the  walls  of  Quebec  and  Montreal. 
Three  years  later  that  Act  was  amended,  and 
by  the  39  Geo.  Ill,  c.  5,  sec.  20,  it  was  enacted 
that  the  grounds  outside  of  the  cities  that  had 
been  exempted  under  the  first  act  should  in 
future  be  assessed ;  but  again,  the  properties  of 
the  religious  communities  of  women  were  spe- 
cially excepted  from  the  operation  of  that 
amendment.  The  state  of  the  law  after  that, 
until  the  passing  of  the  municipal  code,  is  irre-^ 
levant,  because  whiitever  it  may  have  been, 
the  municipal  code  repealed  it  either  expressly 
or  by  implication,  and  made  special  provision 
for  this  subject  by  article  712.  There  are  five 
classes  of  property  exempted  from  taxation  by 
that  article  of  the  Municipal  Code.  The  third 
class  of  exemptions  mentions  expressly  "  pro- 
perties belonging  to  Fabriques,  or  to  religious, 
charitable  or  educational  institution^,  or  cor- 
porations for  the  ends  for  which  they  wree 
established,  and  not  possessed  solely  by  them 
to  derive  a  revenue  therefrom." 

The  property  in  question  now  consists  of 
about  eight  hundred  arpents  of  land  of  which 
two-thiids  are  arable  land  and  pasture,  and  the 
rest  wood  land.  The  buildings  enclose  about 
six  arpents.  T^e  defendants  were  incorporated 
under  letters  patent  issued  by  Louis  the  14th, 
King  of  France  in  1671,  and  they  havejpossessed 
for  more  than  a  hundred  years.  The  products 
of  the  island  are  devoted  exclusively  to  tho 
maintenance  of  the  institution,  comprising  not 
only  the  establishment  on  Kun's  island;  but 
also  the  mother  establishment,  and  twenty-one 
others  on  the  island  of  Montreal,  giving  gratui- 
tous instruction  to  over  four  thousand  children, 
requiring  instructresses  who  must  be  fed,  clothed 
and  lodged.  The  question  for  me  is  whether 
the  defendants  are,  in  the  words  of  the  law,  a 
religious,  charitable  or  educational  institution, 
or  corporation  occupying  for  the  ends  for  which 
they  were  established  the  property  now  sought 
to  be  taxed,  and  not  possessing  it  solely  to 
derive  a  revenue  therelrom.  From  the  evidence 
and  the  terms  of  the  letters  patent)  it  i^pears 


to  me  quite  certain  that  they  come  completely 
within  the  meaning,  and,  indeed,  within  the 
express  tenns  of  the  exemption  in  the  munici- 
pal code ;  and,  that^  therefore,  their  pleA  ooght 
to  be  maintained.    I  cannot  see  the  slightest 
ground  for  saying  that  the  final  articles  of  the 
municipal  code  affect  Art.  712  in  any  manna-. 
The  intermediate  legislation  between  the  dates 
of  the  two  old  statutes  of  Geo.  III.  and  of  the 
Municipal  Code,  contain  exemptions  of  the  same 
nature,  though,  perhaps,  not  of  the  same  extent ; 
and  it  was  observed  with  truth,  in  the  present 
case,  that  there  is  no  school  actoaUj  <»i  the 
Nun's  Island.    Under  the  Municipal  Road  Act 
(Con.  btat  L.  C,  ch.  24,  Sec.  58),  that  argnment 
would  have  had  more  force ;  for  the  58th  sec- 
tion only  exempts  the  public  buildings  intended 
imter  alta/tr  the  purpout  f^  education^  and  ehari- 
table  imtituUont  and  hoepitale,  and  the  lands  on 
which  9ueh  buildinffi  are  erected.    That,  however, 
is  repealed,  and  the  case  rests  upon  No.  712  of 
the  Municipal  Code,  and  it  seems  clear  that  the 
conditions  of  exemption  required  by  that  article, 
concur  in  the  present  case.    The  establishment 
on  Nun's  Island  is  subordinate  to,  or  rather 
co-ordinate  with,  the  general  objects  of  their 
institution,  which  are  also  the  objects  for  which 
it  was  established  ;  and  the  property  is  not  held 
exclusively  to  get  revenue  from  it.    The  plain- 
tiff's action,  therefore,  is  dismissed  with  costs. 

Macffuuter  4*  Co.  for  plaintiflb. 

Lacotte  j*  Co,  for  defendants. 


Ex  parte  Wait,  Petitioner  for  certiorari,  and 
Bbihattt,  p.  M. 

Certiorari — Summary  Conviction. 

No  certiorari  lies  for  a  defect  of  form  from  a  eoDvic- 
tion  for  an  offence  within  the  meaning  of  the  Sammarr 
Convictions  Act,  (32-33  Vict.  c.  31)  where  the  merits  of 
the  case  have  been  tried,  and  the  defendant  hae  not 
appealed  ander  section  60. 

JoHKsoN,  J.  The  conviction  brought  up  under 

this  writ  is  a  conviction  by  Mr.  Police  Magistrate 

Brehaut  for  having  sold  a  number  of  pails  of 

lard  with  the  counterfeited  trade  mark  of  the 

firm  Fairbanks  k  Co.,  of  Chicago.     The  act 

under  which  the  conviction  took  place  is  the  35 

Vic.  c.  32,  entitled  "  An  act  to  amend  the  law 

relating  to  fraudulent  marking  of  merchandise." 

The  15th  section  enacts  that  penalties  incurred 

under  the  Act  may  be  recovered  by  action  of 

debt  in  any  Court  of  rec(»rd,  or   belbre  two 
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lueticM  of  the  petce  by  a  summary  proceeding. 
The  Bixteenth  lection  provides  that  where  the 
summary  proceeding  is  adopted,  the  offence  is 
to  be  deemed  one  within  the  meaning  of  the 
summary  convictions  Act  (32-33  Vict  c.  31), 
and  to  be  governed  accordingly.  In  the  present 
case  the  summary  remedy  wot  taken,  and  the 
conviction    adjudged  Wait,  the  present  petU 
tioner,  to  have  forfeited  to  our  Sovereign  Lady 
the  Queen  the  value  of  the  thing  sold  and  $20 
penalty  and  the  costs,  according  to  the   Act 
first  cited.    The  information  was  laid  by  Ewan 
McLennan  and  it  is  said,  and  said  truly,  that  it 
does  not  ask  for  the  forfeiture  in  terms,  and  does 
not  profess  on  the  face  of  it  to  be  made  on  be- 
half of  our  Sovereign   Lady  the  Queen ;  but 
merely  to  be  made  by  the  complainant  as  agent 
for  the  Arm  defirauded,  and  to  conclude  by  a 
•<  wherefore  complainant  asks  for  justice  in  the 
premises."    The  constructive  want  of  jurisdic- 
tion of  the  police  magistrate  is  urged  in  every 
conceivable  form;  but  the  substance  of  the 
whole  is  that  the  conviction  adjudges  to  Her 
Majesty  the  value  of  the  thing  sold  and  the 
penalty  and  the  costs,  without  their  having  been 
asked  for  on  behalf  of  Her  Majesty,  and,  on 
general  principles,  this  would  appear  to  a  &ir 
enough  objection.    But  the  police  magistrate 
was  here  administering  a  comparatively  recent 
statute,  and  whether  he  was  right  or  whether 
he  was  wrong  in  not  exacting  that  there  should 
be  a  technical  averment  that  the  complaint  was 
made  on  behalf  of  Her  Majesty,  and  aiechnical 
conclusion  asking  that  the  sum  and  the  penalty 
be  forfeited  to  Her  Majesty,  there  is  no  doubt 
that  very  extensive  powers  are  given  to  magis- 
trates under  these  modem  acts,  and  a  very 
extensive  discretion  is  vested  in  them  for  the 
purposes  of  substantial  and  speedy  justice,  and 
the  prevention  of  technical  obstruction  to  its 
adminlsteation.     Under  the  Summary  Convic- 
tions Act,  which  is  the  one  we  are  to  resort  to 
here,  there  is  to  be  an  information  laid,  and  a 
summons  issued ;   and  then,  by  section  5,  we 
find  that  no  objection    is  to  be  allowed  to 
sny  information,  complaint  or  summons  for 
sny  alleged  defect  therein,  in  substance  or  in 
form,  or  for  any  variance  between  the  com- 
plaint and  the  evidence ;  but  the  magistrate 
can,  if  he  thinks  that  the  person  summoned  has 
been  misled  or  deceived,  adjourn  the  case  on 
such  terms  as  he  may  thukk  fit    The  magis- 
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trate,  therefore,  and  the  magistrate  only  is  the 
person  vested  with  this  large  discretion  for  the 
purposes  of  speedy  and  substantial  justice  as 
contradistinguished  from  technical  forms  and 
delays ;  and  if  I  felt  myself  called  upon  to  say 
whether  he  had  exercised  his  discretion  wisely 
upon  the  present  objection,  I  certainly  could 
not  say  that  he  had  not.  But  in  reality  the  pre- 
sent case  is  met  decisively  by  the  provisions  of 
the  71st  and  the  73rd  sections  of  the  Summary 
Convictions  Act.  The  71st  section  says  dis- 
tinctly that  there  is  no  certiorari  at  all  in  this 
case.  A  previous  section  had  given  an  appeal ; 
but  this  section,  the  71st,  says  distinctly  that 
^  no  conviction  or  order,  or  adjudication  in  ap- 
peal therefrom,  shall  be  quashed  for  want  of 
form,  or  be  removed  by  certiorari  into  any  of 
Her  Majesty's  Superior  Courts  of  record."  The 
73rd  section  says  that  where  it  appears  by  the 
conviction  that  the  merits  have  been  tried,  (as 
they  have  here),  and  the  defendant  has  not  ap- 
pealed (as  in  the  present  case),  such  conviction 
shall  not  afterwards  be  set  aside  in  consequence 
of  any  defect  of  form  whatever ;  but  the  con- 
struction shall  be  such  a  fair  and  liberal  con- 
struction as  will  be  agreeable  to  the  justice  of 
the  case.  The  point  raised  here  is  eminently 
one  of  form  and  form  merely.  I  am  not  pre- 
pared to  say  whether  if  I  had  been  sitting  in 
the  Court  below,  I  should  have  ordered  an 
amendment  or  not ;  but  I  am  perfectly  prepared 
to  say  that  no  certiorari  lies  here  unless  there 
has  been  a  clear  usurpation  of  jurisdiction,  and 
even  in  such  a  case,  the  appeal  given  by  the 
60th  section  would  probably  take  ainay  the  cer- 
tiorari, though  on  that  I  give  no  opinion ;  but 
even  if  the  ease  were  properly  before  me,  I 
should  decline  to  interfere  in  a  mere  matter  of 
form  like  this,  under  the  restrictions  put  upon 
me  by  section  73.  Therefore  the  petition  and 
writ  are  dismissed  and  quashed,  and  the  con- 
viction must  remain. 

J.  R.  Oibbj  for  petitioner. 

J.  S.  HaUy  Jr.j  for  respondent. 


Hood  v.  Babsalou. 

IfUolvent'^Claim  included  in  Lml  qf  LiahiiUiee. 

The  fact  that  an  InsolTent  has  induded  a  olaim  in 
his  list  of  liabilities  does  not  prejudice  his  defence  to 
such  olaim. 
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JoHVBON,  J.  It  appears  that  Baraaloa  is  in 
insolyencj,  and  the  plaintifiTs  claim  is  made 
there,  so  that  it  is  really  only  the  costs  that  de- 
pend on  the  judgment  now  to  be  given.  I  do 
not  think  that  the  defendant  is  liable.  The 
action  was  on  an  alleged  suretyship  ;  and  the 
defendant  pleaded  that  it  was  given  condition- 
ally, that  is,  Barsalou  only  undertook  to  pay 
whatever  balance  might  remain  in  band  after 
the  completion  of  the  work  by  the  men  for 
whom  he  went  security.  There  is  no  legal 
proof  of  the  suretyship  alleged.  It  was  urged 
that  the  defendant  had  included  the  plaintifTs 
claim  in  his  list  of  liabilities ;  but  it  was  done 
at  the  request  of  the  assignee,  and  without  any 
admission  of  liability.  . 

Action  dismissed  with  costs. 

BtUehifuon,  for  plainti£f. 

Oeoffrion  k  Co^  for  defendant. 


DIVORCE. 

(Continued  from  page  611  •) 

Ordinarily  divorces  are  sought  upon  grounds, 
or  for  causes  arising  after  marriage ;  but  there 
are  cases  in  which  the  cause  may  have  existed 
before  and  at  the  time  of  the  marriage,  as  in 
the  case  of  incurable  impotency.  Impotency 
arising  from  idiocy  is  no  cause  for  divorce  in 
Vermont.  Norton  v.  Norton^  2  Aiken,  188  Vide 
Devanhagh  v.  Devanhagh^  6  Paige,  660  \  6  id. 
175  ;  NemU  v.  Newell^  4  id.  25. 

Adultery  is  a  good  ground  for  an  absolute  di- 
vorce in  all  the  States  of  the  Union  except 
South  Carolina.  The  statutes  of  the  various 
States  differ  in  matters  of  detail,  and,  therefore 
require  your  examination.  There  has  been  an 
exception  to  this  general  rule,  where  it  has 
been  held  that  adultery  committed  by  an 
insane  wife  did  not  furnish  grounds  for  divorce 
in  Vermont,  Massachusetts  and  Alabama.  The 
contrary  was  held  in  Pennsylvania.  Matchin  v. 
Matehin,  6  Penn.  lit.  (6  Barr.)  332.  Divorces 
have  been  granted  by  somQ  of  our  State  legis- 
latures, but  it  has  not  been  generally  practised. 
And  in  some  cases  the  State  courts  have  denied 
the  power  of  the  legislature  to  grant  divorces. 
In  many  of  the  State  constitutions  there  are 
prohibitory  clauses  against  such  rights  and 
confer  the  power  upon  the  courts  alone. 


The  power  of  the  courts  to  s^sjnt   /*s:^ 
divorces  is  well  settled  in  this  country.     Cn.: 
and  inhuman  treatment  and  abandonment  a:- 
frequent  grounds  of  action;    there    miut  r<- 
either    actual    violence    committee!,    attend . 
with  danger  to  life,  limb  or  health,  or  reas^.i-* 
able  apprehension  of  such  violence.      A  s^ir~:  - 
act  of  cruelty,  unless  it  is  a  very  aggrav:&v^ 
one,  is  not  ot  itself  sufficient  ground  of  sepaiv 
tion ;  the  acts  must  be  persistent,  or  reasona^'-* 
ground  for  believing  that  they  will    be   ccr- 
tinued.     If  the    husband    has    offered     $^:i 
indignities  to  his  wife's  person  as  to  render  L^ 
condition  intolerable  and  life  buidensome.  tc* 
such  indignities  need  not  be  such   as  to  ei> 
danger  her  life,  to  cause  a  good  groand  fixi 
divorce.    In  Tennessee  it  was   consideraf  a 
good  ground  of  a  divorce  a  mena/k  et  thort>j  wfe^ 
the  husband  made  gross  and  unfounded  charge 
of  adultery  against  his  wife,  and  endeavt>red  % 
criminate  her  in  adultery  with  a  servant.     It  & 
husband  whip  his  wife,  or  threatens  or  attemiu 
to  commit  adultery ;    or  if  he  curses  or  ab^isri 
her,  or  uses  insulting   and   opprobrious  Ian* 
guage ;  or  when  the  husband  is  in  the  hsoi^ 
of  using  vile  and  abusive  language  towards  tu 
wife,  causing  her  much  mental  suffering  acJ 
fits  of  illness,  threatening  permanent  injury  to 
her  health,  or  making  groundless  charges  u 
adulterous  intercourse  against  his    wife,  &rs 
grounds  of  cruel  treatment. 

Austerity  of  temper,  sallies  of  passioa 
abusive  language,  and  mere  indignities  to 
the  moral  character  or  reputation  of  his  wire 
vulgar,  obscene  or  harsh  language,  with  such 
epithets  that  deeply  wound  the  feelings  hs^ 
excite  the  passions,  without  any  menace  io- 
dicating  violence  to  the  person,  do  not  aford 
sufficient  gprounds  of  divorce ;  nor  will  a  divorce 
be  granted  on  the  ground  of  extreme  crueltr 
where  it  appears  that  the  party  complaining 
provoked  the  violence  or  misconduct  complained 
of,  unless  such  violence  was  extremely  cm  of 
proportion  to  the  provocation.  If  a  wife 
render  her  husband's  <^  condition  intolerftbU 
and  his  life  burdensome,"  or  if  her  conduct  ii 
so  violent  and  outrageous  as  to  render  the 
proper  discharge  of  the  duties  of  married  life 
impossible,  it  is  a  good  ground  of  separatioL 
from  her.  Such  abuse  or  indignities  offered  by 
the  wife  to  the  husband  would  not  justify  him 
in  turning  her  out  of  doors;   he  must  show 
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7  miel  or  barbarous  treatment  or  danger  of 
r<jsj  as  would  entitle  him  to  a  diTorce.  De- 
13.  or  abandonment  by  either  husband  or 
i  s  one  ground  for  divorce ;  but  the 
tf  on  or  abandonment  must  be  intentional , 
lI€u1  and  malicious,  with  an  intent  to 
mce  and  disregard  the  marriage  relation. 
1  ength  of  time  required  to  justify  a  divorce 
ve  above  grounds  is  not  uniform  in  the 
rfikl  States. 

t.»aiidonment  must  be  the  deliberate  act  of 
p&rtj  and  done  with  the  intent  of  breaking 
thke  conjugal  relationship ;  and  whero  it  is 
iial  and  deliberate  on  both  sides  no  divorce 
inculo  will  be  granted  to  either  party. 
ere  a  husband  has  intentionally  and  against 
oonsent  of  his  wife,  abandoned  all  matrl- 
aial  intercourse  and  companionship  with 
and  denied  her  the  protection  of  his  home? 
longh  at  the  same  time  he  may  have  con- 
futed to  her  support  during  the  time,  yet  it 
k  good  ground  for  a  divorce. 

L  -wife  who,  without  just  and  reasonable 
ise,  refuses  to  accompany  her  husband,  is 
iltj  of  desertion;  but  if  the  husband  persist 
taking  her  to  a  place  where  her  health  may 
endangered,  or  near  his  relatives  where  she 
licves  she  could  not  live  happily,  such 
sertion  would  not  be  considered  wilful.  To 
nstitute  desertion  on  the  part  of  the  wife,  she 
ast  absent  herself  from  her  husband  on  her 
rn  accord,  without  his  consent  and  against 
s  will. 

The  refusal  of  a  wife  to  remove  with  her  hus- 
ind  to  a  foreign  country  is  not  a  wilful  deser- 
on.  A  husband  is  not  justified  in  deserting 
is  wife  because  she  refuses  him  marital  inter* 
our8e.  Refusal  of  such  intercourse  for  five 
cars  consecutively,  although  not  justified  by 
on8iderationB  of  health,  is  not  in  Massachusetts 
desertion."  Nor  is  it  any  ground  for  deser- 
ion  or  divorce  by  the  wife  that  her  husband's 
Darital  intercourse  is  very  frequent,  if  she  has 
io  peculiar  debility  or  physical  infirmity,  and 
here  is  no  violence  or  compulsion  on  the  part 
>f  the  husband. 

If  a  husband  should  go  away  and  live  apart 
from  his  wife,  it  is  not  considered  a  desertion 
within  the  meaning  of  the  statutes  ot  New 
Jersey.  It  seems  to  me  it  would  be  more  equit- 
able and  humane   that  some    limit  of  time 


should  govern  the  separation,  otherwise  the 
marriage  may  become  a  fiulure  and  the  many 
attributes  arising  out  of  the  contract  are  ren- 
dered nugatory.  The  failure  to  supply  the 
wife  with  such  necessaries  and  comforts  as  are 
within  the  husband's  circumstances  and  thus  by 
cruelty  compelling  her  to  quit  him,  amounts  to 
actual  abandonment  and  desertion. 

In  Scotland  a  divorce  may  be  obtained  by  the 
husband  or  the  wife  on  the  ground  of  adultery 
or  wilful  desertion  for  four  years  without  just 
cause,  after  adopting  the  forms  of  the  act  1873, 
c.  66,  so  fiu*  as  these  are  required.  In  Scotland 
the  wife  has  precisely  the  same  rights  as  the 
husband.  Such  actions  are  conducted  before 
the  Court  of  Sessions.  As  a  preliminary,  the 
pursuer  is  required  to  make  oath  that  the  suit 
is  not  collusive.  The  summons  must  be  served 
upon  the  defendant  personally  when  he  is  not 
a  resident  in  Scotland:  but  upon  evidence 
satisfoctory  to  the  court,  that  the  defendant 
cannot  be  found,  edieioR  citation  will  be  held 
sufiBcient ;  but  in  every  cise  of  edietae  citation 
the  summons  must  be  served  on  the  children  of 
the  marriage,  if  any,  and  one  or  more  of  the  next 
of  kin  of  the  defendant,  exclusive  of  their  child- 
ren, when  the  children  and  next  of  kin  are 
known  and  resident  within  the  United  King- 
dom; and  such  children  and  next  of  kin, 
whether  cited  or  so  resident  or  not,  may  appear 
and  state  defences  to  the  action.  In  suit  of 
adultery  the  husband  may  cite  the  alleged 
adulterer  as  a  co-defendant,  and  the  court  may 
order  him  to  pay  the  whole  or  any  part  of  the 
costs,  or  may  dismiss  him  from  the  action,  as 
may  seem  just.  Divorce  is  barred  by  condon- 
ation, as  well  as  by  collusion  or  connivance. 
Recrimination  cannot  be  pleaded  as  a  defence 
to  exclude  the  suit;  but  it  may  be  stated  in  a 
counter  action,  as  the  mutual  guilt  may  affect 
the  patrimonial  interests  of  the  parties.  The 
legal  effect  of  divorce  on  the  ground  of  wilful 
desertion  under  the  act  of  1673,  o.  56,  is  that 
the  offending  husband  is  bound  to  restore  the 
tocher  (dos)  and  to  pay  or  implement  to  the 
wife  all  her  provisoes,  legal  or  conventional ; 
and  the  offending  wife  forfeits  all  her  terce  and 
all  that  would  have  come  to  her  had  the  mar- 
riage been  dissolved  by  the  predecease 
of  the  husband.  After  divorce  both  parties  are 
at  liberty  to  marry  again  ;  but  the  act  of  1600, 
c.  20,  annals  any  marriage  contracted  between 
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the  ftdtiltarer  and  the  penoo  with  whom  he  or 
fhe  is  decUred  hy  the  sentence  of  ctivorce  to 
hATe  committed  the  oifeDce. — /V«m  leeturti  iff 
Itaae  Van  Winkle. 


CUEEEHT  EVEHT8. 


IRELAND. 

LoBD  JusTTOi  Christiaw's  Suocissob.— Mr. 
Gerald  Fitzgibbon,  Q.C.,  Solicitor  General  for 
Ireland,  has  been  appointed  Lo?d  Justice  of  Ap- 
peal, in  room  of  Lord  Justice  Christian,  resigned. 
Mr.  Fitsgibbon,  who  Is  in  his  forty-ninth  year, 
took  his  degree  in  1659,  was  called  to  the  bar 
in  1860,  rose  rapidly  in  his  profession,  and  was 
made  Queen's  Counsel  in  1872.  He  is  a  son  of 
Master  Fitsgibbon,  who,  before  his  appointment 
as  a  Master  of  Chancery,  had  enjoyed  a  very 
high  position  at  the  Irish  bar  as  a  lawyer  and 
Hisi  Prius  advocate.  The  London  Law  Journal 
says,  that  the  moderation  of  Lord  Justice  Fita- 
gibbon's  political  Tiews  before  his  removal  to 
the  bench  and  his  great  legal  reputation  will 
render  his  appointment  a  most  satiB&ctoTy 
ome  to  the  public. 


CANADA. 

• 

Thi  Lxhooln  Elbotion. — The  protracted  liti- 
gation in  the  Lincoln  local  election  case  ap- 
pears to  be  drawing  to  a  close.  The  judgment 
of  the  Court  |of  Appeal,  on  reserred  points, 
given  on  Monday,  Dec.  23,  says  a  daily  Journal, 
adds  22  votes  to  the  respondent's  previous 
majority,  making  it  three  more  than  declared 
by  the  returning  officer  three  years  ago.  The 
votes  had  all  been  struck  off  by  the  registrar, 
against  whose  rulings  the  appeal  was  taken. 
This  virtually  decides  the  case  in  Mr.  Bykert's 
fovor,  butas  he  resigned  his  claim  two  years 
ago  to  the  seat,  all  it  does  now  is  to  keep  Mr. 
Keelon  out.  Mr.  Hodgins  has  several  appeals 
to  be  heard  against  the  registrar's  rulings,  but  at 
the  most  these  can  only  amount  to  half  a  dozen, 
and  cannot,  therefore,  reverse  the  main  result. 
The  question  of  costs  will  likely  take  some 
time  to  decide,  so  that  it  may  be  a  twelvemonth 
yet  before  this  most  remarkable  case  is  finally 
disposed  of.  The  cost  in  witnesses'  fees,  ftc, 
up  to  the  present,  is  said  to  amount  to  $17,000. 


Tn Lats Mb. Jubticb Douobt. — ^P.  A. Dc. ' 
Esq.,  Judge  of  the    Seflsions    of    the  P- 
Quebec,  died  on  Saturday,  Dec.  21.    Tb   ; 
ceased   was   a   son   of  Pierre    Doncet  L- 
merchant,  of  Qaebec.    He  was   bom  :d  u 
city  on  the  15th  of  February,  1815,  and  rect. 
his  education  there.    In  1848  he  married  Y^ 
Marie  Th^dse  Delphine,  daughter  of  Hon.  J 
Bnineau,  late  a  Judge  of  the  Snpeiior  (  r 
Mr.  Doucet  studied  law  with  J.  6.  Baird.  £^ 
and  the  late  G.  Drolet,  Esq.    He  was  calh:  '• 
the  bar  in  1838,  and  practised  in  the  nvj< 
Quebec  until  appointed  Clerk  of  the  C^urt.: 
Bequests  at  Lotbinl^re  on  the  13th  May,  l'> 
This  Court  having  been  abolished  on  the  i " 
January,  1842,  Mr.  Doncet  was  appointed  C: '- 
of  the  District  Court  ibr  the  inferior  District 
Dorchester.    He  returned  to  the  bar  in  iv 
and  practised    in    partnership    with  the  '^^i 
Auguste  Soulard,   Esq.     On  the   20th   >'i: 
1846,  he  was  appointed  Joint   Clerk   of  i^- 
Peace  for  the  District  of  Quebec,  con>>m' 
with  the  late  F.  X.  Perrault.    After  the  d^-^'-^ 
of  Mr.  Perrault,   Mr.  Doucet  was    appoin-. 
Clerk  of  the  Peace  and  of  the  Crown,  conjoin^' 
with  the  late  James  Green,  and  after  Mr.  Grero  ^ 
decease,  he   was,  on  the  1 9th  May,  lB58.i:- 
pointed  sole  Clerk    of  the  Peace  and  of  tl 
Crown.    On  the  19th  September,  1868,  he  «^« 
appointed  Judge  of  the  Sessions  of  the  Pea^' 
He  was  ex-^Jicio  one  of  the  members  of  t^^ 
Police  Board  of  the  city  of  Quebec,  under .• 
Vict.  cap.  67.    He  was  created  a  Knight  of  the 
Boyal  Order  of  ItaheUa  Caloliea,  9th  I>ec.  l^'-- 
He  was  also  elected  a  member  of  the  Kon. 
Academy  of  Jurisprudence  and  Lejdsls^*''^ " 
Madrid,  1st  June,  1876,  and  on  the  30th  J<i'^^ 
1876,  a  corresponding  membes  of  the  Academf, 
with  the  rank  of  Professor. 


The  Paris  correspondent  of  the  Timet  gi^e** 
list  of  names  circulated  in  1848  from  the  ceotr»l 
police-office  of  Berlin  as  those  of  men  politi- 
cally dangerous.  Among  them  are  James  Fs?- 
subsequently  for  seventeen  years  Dictetor  o^ 
Geneva^  and  in  policy  a  Cffisarist ;  Lonis  BUnc- 
now  philanthropic  member  of  the  Cham^^l 
Herr  Bluntschli,  Heidelberg  professor  aod 
devotee  of  Prince  Bismarck's  ideas ;  sn<}  ^^^ 
Bucher,  permanent  head  of  the  Gennan  ^^i^^ 
office,  and  Prince  Bismarck's  beat  serrsBt. 
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